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Abousfian Abdelrazik (Applicant)

The Minister of Foreign Affairs and the Attorney General of Canada (Respon
INDEXED AS: ABDELRAZIK v. CANADA (MINISTER OF FOREIGN AFFAIRS) (F. ij

Federal Court, Zinn J.—Ottawa, May 7, 8 and June 4, 2009.

Constitutional Law — Charter of Rights — Mobility Rights — Judicial r&¥¢w of Government of Canada’s
conduct allegedly thwarting applicant’s return to Canada from Sudan, i@ ight as Canadian citizen to

enter Canada pursuant to Canadian Charter of Rights and Freedom ey), s. 6 — Applicant, Sudanese-
Canadian, living at Canadian Embassy in Sudan fearing detenti e by Sudanese authorities —
Applicant’s Canadian passport expiring while in Sudan, not renewe: AleAwhile in Sudan, applicant listed as
associate of Al-Qaida by United Nations 1267 Committee —, isting subjecting applicant to asset
freeze, travel ban — These facts preventing applicant’s return to@a — Canadian government’s refusal to
issue applicant emergency passport pursuant to Canadian vt Order, s. 10.1 prima facie breach of
Charter, s. 6 right to enter Canada — Respondents orde rovide applicant with emergency passport
permitting him to travel to, enter Canada — Application

applicant emergency passport pursuant to Ca ort Order, s. 10.1, thus breaching latter’s right to
enter Canada under Charter, s. 6 — No evidffice Mister of Foreign Affair’s determination applicant posing
danger to national security, security of other nstituting s. 1 defence — Also no indication mechanism

in place to provide procedural fairness, natur stice followed herein — Government’s refusal to issue
emergency passport not justified under % 1.

Constitutional Law — Charter of R@kts > Enforcement — Applicant Sudanese-Canadian trapped in Sudan
— Canadian government’s refusal @ applicant emergency passport breaching Charter s. 6 — Applicant

Constitutional Law — Charter of Rights — Lim ause — Canadian government refusing to issue
V)]

entitled to be put back to place wo e been but for breach — At minimum, respondents ordered to provide
applicant with emergency pass, itting him to travel to, enter Canada.

International Law — U ions 1267 Committee listing applicant as associate of Al-Qaida — Persons
listed by 1267 Committee t to global asset freeze, global travel ban, arms embargo — Travel ban not
preventing applicant fri e)le repatriated to Canada since permission of foreign government not required to

transit through its ifspase — Interpretation consistent with Committee’s concern to limit listed individuals
from traveling fro to country — Travel ban not restricting mobility within country.

This vye @aﬁon for judicial review of the Government of Canada’s conduct allegedly thwarting the
\ to Canada from Sudan and consequently breaching his right as a Canadian citizen to enter
to section 6 of the Canadian Charter of Rights and Freedoms (Charter). The applicant, a
Sudanese-Candian, was living at the Canadian Embassy in Khartoum, Sudan fearing possible detention and

tort ﬁ,oé the Sudanese authorities if he were to leave this sanctuary. He sought an order directing Canada

Qepa m “by any safe means at its disposal”.

&



The applicant came to Canada in 1990 and was accepted as a Convention refugee in 1993. He subsequently
obtained his Canadian citizenship in 1995. In Canada, he associated with two individuals involved in terrorism.
However, there was no evidence in the record on which one could reasonably conclude that the applicant had
any connection to terrorism or terrorists, other than his association with these two individuals.

are subject to a global asset freeze, a global travel ban and an arms embargo. A petition
applicant de-listed by the 1267 Committee but it was denied. As well, the applicant
Passport Canada for a new passport but these were also denied. Although the issue gf-a !
travel document to the applicant was promised on several occasions by the Minis
applicant would be in a position to return to Canada, this promise was never f
applicant’s attempts to return home failed.

rgency passport or
Affairs, once the
M¥d. In the end, all of the

The issues were whether the applicant’s constitutional right to enter s guaranteed by subsection
6(1) of the Charter was violated by the respondents and, if so, whethgr t ef¥h was saved by section 1 as a
reasonable limit prescribed by law that can be demonstrably justified nd democratic society. If there
was a breach and it was not saved, the appropriate and just remedy ugder ection 24(1) of the Charter had to

be determinated.
Held, the application should be allowed. Ss@
a

Subsection 6(1) of the Charter guarantees the right t r Canada and applies only to Canadian citizens.
That right is not to be lightly interfered with. The reﬁmal@madian citizen enter Canada must be justified
as being required to meet a reasonable state purpose. n of proof to establish a breach thereof rests with
the applicant.

While it is not a requirement to finding a ch offa Charter right that the breach has been done in bad faith

or with any ulterior motive, evidence of bad fai n improper motive may be relevant when considering the
appropriate remedy for a breach of a Charg& right. The applicant’s arguments characterizing the respondents as
acting in bad faith were thus taken intogQeQ erein. For the reasons that follow, Canada was found to have
engaged in a course of conduct and sp&&ific adts that constitute a breach of the applicant’s right to enter Canada.

The evidence before the Cou ished, on a balance of probabilities, that the recommendation for the
detention of the applicant by S ¢ either directly or indirectly from CSIS. Therefore, CSIS was found to

be complicit in the initial det n OPthe applicant by the Sudanese.

It was reasonable to ¢
that they were prepare
passport. In fact, by
assist the applicant t

that Canadian authorities did not want the applicant to return to Canada and
ine avenues that would prevent his return, such as the denial of an emergency
, Canadian authorities had determined that they would not take any active steps to
to Canada.

€

¢ of the travel ban as stated by the 1267 Committee in its document “Travel Ban: Explanation
3 is to “limit the mobility of listed individuals.” The Committee’s concern is to limit listed
indiy s from traveling from country to country. The travel ban does not restrict mobility within a country.
Gur@, the word “territory” in UN Resolution 1822 does not include airspace. Therefore, the respondents’
S% to the contrary was part of the conduct engaged in to ensure that the applicant could not return to



Canada.

The Minister of Foreign Affairs’ last-minute refusal in April 2009 to issue the applicant an emergency
passport pursuant to section 10.1 of the Canadian Passport Order, despite having given him assurances C e
contrary once all of the pre-conditions had been met (i.e. paid itinerary), was a breach of the applicant’ s {‘)

right to enter Canada. Where a citizen is outside Canada, the Government of Canada has a positive obljgationNd
issue an emergency passport to that citizen to permit him or her to enter Canada; otherwise, the righ(g tpd
by the Government of Canada in subsection 6(1) of the Charter is illusory. Where the Governme s to
issue that emergency passport, it is a prima facie breach of the citizen’s Charter rights unless the ‘ment
justifies its refusal pursuant to section 1 thereof. Denying a citizen his right to enter his own co uires, at
a minimum, that such increased risk be established to justify a determination made under section 10.1 of the

Order. There was no evidence that the Minister’s determination that the applicant posed er to national
security or to the security of another country constituted a section 1 defence under the b here was also
no suggestion that the Minister followed the process under Passport Canada’s g
whenever a citizen may be denied passport privileges, there is a mechanism in ¢ phat™grovides the citizen
with procedural fairness and natural justice. While it is not the function of the j
substitute its opinion for that of the Minister, when no basis is provided for c%{in Qn, the Court cannot find

that the refusal was required and justified given the significant breach of the rter that refusing a passport to a

Canadian citizen entails @

As to the effective remedy for the Charter breach, the applicant w} -r). to be put back to the place he
would have been but for the breach. Therefore, at a minimum, th ents were ordered to provide the
applicant with an emergency passport that would permit him to tra d enter Canada.
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APPLICATION for judicial review of the Government of Canaday %bct allegedly thwarting the

applicant’s return to Canada from Sudan and consequently bregcht right as a Canadian citizen
to enter Canada pursuant to section 6 of the Canadian Charte ights and Freedoms. Application
allowed.

APPEARANCES

Yavar Hameed, Paul Champ, Audrey Brousseaq
Anne M. Turley, Elizabeth D. Richards and(J

SOLICITORS OF RECORD
Hameed Farrokhzad Elgazzar u, Ottawa, for applicant.
Deputy Attorney General of or respondents.

The following are the reaspuN§
[1] ZINN J.: Mr. Abde es in the Canadian Embassy in Khartoum, Sudan, his country of
possible detention and torture should he leave this sanctuary, all the
?tJ ble to return to Canada, his country of citizenship by choice. He lives by
ile his immediate family, his young children, are in Montréal. He is as
pfN\\¥erhational terrorism as the innocent persons whose lives have been taken by
‘0‘ f terrorists.

much a victi
recent barbari

[2] \ azik says that the Government of Canada has engaged in a course of conduct
designed toW¥vart his return to Canada and in so doing has breached his right as a citizen of Canada
@50 section 6 of the Canadian Charter of Rights and Freedoms [being Part 1 of the

on Act, 1982, Schedule B, Canada Act 1982, 1982, c. 11 (U.K.) [R.S.C., 1985, Appendix

ur.
441] (the Charter) to enter or return to Canada. He describes the actions taken by Canada and



its failure to act as “procrastination, evasiveness, obfuscation and general bad faith”.

[3] Canada challenges that characterization of its conduct. It says that the impedimept~o
Mr. Abdelrazik’s return is not of its making but is that of the United Nations Security Council
Committee [established pursuant to UN Security Council Resolution 1267 (1999)] which has lis
Mr. Abdelrazik as an associate of Al-Qaida, thus making him the subject of a global a ezﬁ:,

arms embargo and travel ban.

[4] There is a tension between the obligations of Canada as a member of the UN [Un%Nations
Organization] to implement and observe its resolutions, especially those that are ge=tgned to ensure
security from international terrorism and the requirement that in so doing Ca form to the
rights and freedoms it guarantees to its citizens.

[5] In addition to the tension between Canada’s international and nation ligations, there is also
a tension in this case between the roles of the executive and the judicigny. Thi¥'is a positive tension;
it results from the balancing necessary in a constitutional democrac i\ follows the rule of law.
Lord Woolf! described this positive tension in the following mannef

The tension ...is acceptable because it demonstrates that the courts agdpe ing their role of ensuring that the
actions of the Government of the day are being taken in accorda Xl the law. The tension is a necessary
consequence of maintaining the balance of power between the leg@, the executive and the judiciary . . . .

[6] The rule of law provides that the Government 1 who exercise power as a part of the

remedy is required as there has be o violation of Mr. Abdelrazik’s rights by Canada and
they further submit that in requesti an order the applicant is asking this Court to improperly
tread on the rights and powers of thidxsxecutive.

repatriate him to Canada “by any sa{e means—af its disposal”. The respondents submit that no such

[71 T find that Mr. Abd
respondents. I do not ﬁn

%/ Charter right to enter Canada has been breached by the
ada has engaged in a course of conduct and inaction that amounts
to “procrastination, ev dqesy, obfuscation and general bad faith”. I do find, however, there has
been a course of co@ d individual acts that constitute a breach of Mr. Abdelrazik’s rights
which the respond failed to justify. I find that Mr. Abdelrazik is entitled to an appropriate
remedy which, in @\ique circumstances of his situation, requires that the Canadian government

QOTT so that Mr. Abdelrazik is returned to Canada. Furthermore, as a consequence

of the fze Qund/ establishing the breach and the unique circumstances of Mr. Abdelrazik’s
circu de remedy requires that this Court retain jurisdiction to ensure that Mr. Abdelrazik is
returne

Q8 srcxcronno
\
5
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[8] There is little dispute with respect to most of the relevant facts. Further particulars and findings
of facts in dispute are discussed as necessary when analysing the positions of the parties. Rel t
provisions of the Charter, international instruments, and other relevant documents of a legal %
are reproduced and set out in Annex A to these reasons.

he led a group of officers in a military coup. In 1989, Mr. Abdelrazik was jailed in an as an
opponent of the new government of President Omar al-Bashir. He came to CanadgimnN990 claiming

Refugees [July 28, 1951, [1969] Can. T.S. No. 6] provides that a refugee 4

@ ion, nationality,
membership of a particular social group or political opinion, is outside the\&untry of his nationality
and is unable or, owing to such fear, is unwilling to avail himself of the prote€tion of that country”.
Canada has implemented this Convention by way of the Immigratio&m’ Refugee Protection Act,
S.C. 2001, c. 27.

[10] In 1992 Canada accepted Mr. Abdelrazik’s Conventio
apply for citizenship; they are content to reside in the
responsibilities and the rights that come with citizenshi . Nbdelrazik was not of that thinking.
He took the necessary steps and obtained his Canadian citie¢nship in 1995. He has had two Canadian
wives, and is the father of three Canadian-born chil ough he is also a national and citizen of
Sudan he says that he considers Canada to be his h&lke.

[11] From 1990 to 2003, Mr. Abdelre:@g@ Montréal. There he was an acquaintance of
icte

e claim. Many refugees never
f refuge without taking on the

Ahmed Ressam, who has since been co the United States for plotting to blow up the Los
Angeles Airport. Mr. Abdelrazik testified rosecution in Mr. Ressam’s trial. He notes that he
did so voluntarily and that his testimd@y was not under compulsion. He also knew Adil Charkaoui, a
Morocco-born permanent resident da who was arrested in May 2003 by the Canadian
government under a security certi sued pursuant to section 77 [as am. by S.C. 2002, c. 8, s.
194] of the Immigration and R rotection Act on the grounds that Mr. Charkaoui is a danger
to national security. It is said th! is known by the company one keeps; however, Mr. Abdelrazik
has never been charged "i criminal offence, terrorism-related or otherwise, in Canada or
elsewhere in the world. JfidRyjs no evidence in the record before this Court on which one could
reasonably conclude tha\VRMAbdelrazik has any connection to terrorism or terrorists, other than his
association with thesé

[12] In Marc Si,‘)‘ r. Abdelrazik traveled to Sudan in order to visit his ailing mother and, he

says, to escap
terrorist gemeRaoagdinst the United States of America on September 11, 2001. The memorandum of
argumé % by the respondents implies that Mr. Abdelrazik, having voluntarily returned to his
country of &jf#h, despite the fact that President Omar al-Bashir remains in power, may be said to be
the r of his own misfortune. There is truth in the suggestion that whatever his motivation for
€, o Sudan, it was ill-advised; if there was any doubt, subsequent events have proved it. The
S or foolishness of his choosing to return to his country of birth is irrelevant to the application
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before this Court. Charter rights are not dependent on the wisdom of the choices Canadians make,
nor their moral character or political beliefs. Foolish persons have no lesser rights under the Charter
than those who have made wise choices or are considered to be morally and politically upstandip .
[13] On or about September 12, 2003, Mr. Abdelrazik was arrested by the Sudanese autho
The applicant characterized this detention as an “unlawful arrest and detention” thra fé’
hearing. That characterization is unquestionably correct from a Canadian law perspectivgz

there is no evidence before the Court that the arrest was not in conformity with the
There is some evidence in the record that Sudanese officials recognized that their~e@ntinued
detention of Mr. Abdelrazik, without charge, violated his human rights. It may paws been for this
reason that they eventually sought to have him leave Sudan. In any event, whet detention was
or was not lawful in Sudan is irrelevant, in my view, to the issues before the~(Qwt-~The only aspect
of his detention that might be relevant is whether, as the applicant a Caxadian authorities

requested his detention.

[14] Mr. Abdelrazik travelled to Sudan with a valid Canadian pass nd could have returned to
Canada prior to his detention. His passport expired while he w tention and has not been
renewed. That fact and other circumstances have prevented his e to Canada.

[15] Mr. Abdelrazik’s first period of detention lasted so nths. He was initially held in the
state security prison in Khartoum, and subsequently '@in Kober prison, and then at the
facilities of the Sudanese Office for Crimes Against t% lic. He alleges that his detention and
arrest by Sudan was specifically requested by CS respondents deny this claim. It is not
disputed that Mr. Abdelrazik was interrogated by nts while in detention in Sudan.

[16] During Mr. Abdelrazik’s first pe@ﬁ@ntion, the Canadian Embassy in Khartoum

provided consular assistance in the form(¢f mu{yiple consular visits and diplomatic representations
requesting the Sudanese to provide him w rocess. Mr. Abdelrazik claims that he was tortured
during his time in detention. In his avit of June 25, 2008, he reports that he was beaten with a
rubber hose, made to stand at attent} s at a time, subjected to confinement in a freezing cold
cell, and also had his asthma me nd eye-glasses taken away. At Kober prison, he went on
three hunger strikes, and says as punished by beatings and solitary confinement. Canada
denies any knowledge of Mr. ADdélpdzik being tortured at the time he was in detention.

[17] In July of 2004, elrazik was moved by the Sudanese to what he describes as a “half-
way house” in Khartouf re he enjoyed partial freedom of movement. He was required to report
weekly to the Sudanrities and it would appear that formally he was still considered to be “in

(s e“Canadian Embassy several times, urgently requesting assistance to return
attempted to meet several prominent Canadian envoys to Sudan.

[18] Itfecempia®’if Mr. Abdelrazik would be able to return to Canada. Foreign Affairs made real
efforts @ pbf 2004 to fly Mr. Abdelrazik home via Frankfurt, with a diplomatic escort, on
Lufthansa XWfines. Tickets were purchased by Canada for Mr. Abdelrazik using his then-wife’s

ﬁm@j before the scheduled departure, however, Lufthansa informed the respondents it would

0%\ r. Abdelrazik because his name was on a “no-fly” list.
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[19] A Sudanese-rooted idea that Mr. Abdelrazik be returned to Canada aboard the jet of a visiting
Canadian minister was rejected by Canada in August 2004. Another possibility of repatriation
emerged when, on October 20, 2004, Mr. Abdelrazik informed the Canadian consul in Kha

that the Sudanese government might be willing to provide an aircraft to fly him back to Canad%
Canadian Embassy advised the Sudanese in writing that Canada had no objection in principle
Sudan transporting Mr. Abdelrazik back to Canada solong as normal flight pla
information was supplied, but cautioned that “the Government of Canadais not
contribute to the cost of the flight and also not prepared to provide an escort for Mr. Abd¥razik on
the flight”. In this application, Mr. Abdelrazik alleges that the refusal to provide an esco
to the offer, on the basis that from Sudan’s perspective, provision ofa cort was an
“unconditional” requirement. The respondents deny that there was any such cor@tached to the

offer and contend that Sudan simply abandoned the plan.

[20] Mr. Abdelrazik was provided with a written decision from the Su se Ministry of Justice
dated July 26, 2005, exonerating him of any affiliation with Al-Qaida. ¥otwith€tanding this decision,
in October of 2005, the applicant was summoned to a meetin %e Sudanese authorities.
Mr. Abdelrazik was afraid that he might again be detained, and @ with Canadian consular
officials as to whether he should respond to the Sudanese su e was told that he should,
and was assured that Canada would “follow up” if anything s pen.

tained for some nine months, until
ar detainees were “seemingly beaten at
nsular officials sought but were denied
in subjected to torture. Three to five days
two occasions, he says, he was chained to

[21] Mr. Abdelrazik attended as summoned and was i
July 2006.He was held at Dabak prison, where he s
random”. During this second period of detention, C
access to Mr. Abdelrazik, who alleges that he was

a month, he says, he was beaten with a rubber @

the frame of a door and beaten.

[22] On July 20, 2006, the day of his re@m detention, Mr. Abdelrazik was designated by the
United States Treasury Department fQefis “high level ties to and support for the Al-Qaida network”.
The next day, he was listed by t ed States Department of State as “a person posing a
significant risk of committing actgdQf ™yorism that threaten the security of U.S. nationals and the
national security”. The press r ued in conjunction with Treasury Department listing stated
that “[a]ccording to informati@ilable to the United States Government, Abd Al-Razziq, has
provided administrative an isgical support to Al-Qaida. He has been identified as being close to
Abu Zubayada, a formerd( nking member of the Al-Qaida network, involved in recruiting and
training”.> The CourtQ aware of any public disclosure by the U.S. government as to what
information was av@o it on which it concluded that Mr. Abdelrazik provided support to
Al-Qaida.

rety Canada. Listing by the 1267 Committee is based on information received from

ts and international or regional organizations. According to the Committee’s Guidelines
nes of the Committee for the Conduct of its Work, adopted on November 7, 2002, as

@
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amended 10 April 2003, 21 December 2005, 29 November 2006, 12 February 2007 and 9 December
2008], a criminal charge or conviction is not a pre-requisite to listing.

[24] It is not known which government asked that Mr. Abdelrazik be listed. There has%
speculation that his listing was at the request of the United States of America. That suggestio

reasonable in light of the evidence before this Court. First, there is uncontradicted ev, P
Canada did not make the request for listing and did not participate in the listing decision
a member of the UN Security Council. Second, there is the evidence that the Sudanese \Quthorities
had previously issued a letter exonerating Mr. Abdelrazik of any association wif -Qaida.
Third, there is the evidence that one week prior to the listing the United States ssued statements
asserting that Mr. Abdelrazik was associated with Al-Qaida. It is the only cou@has done so.

.

tigat

not

Fourth, there is no evidence that the United States has ever resiled from tha

[25] There is no direct evidence before this Court that Mr. Abdelrazi€upports, financially or
otherwise, is a member of, or follows the principles of Al-Qaida. There is 0 evidence before this
Court as to the basis on which the United States authorities concl% that Mr. Abdelrazik has
provided support to Al-Qaida and poses a threat to the security nited States of America.
There is no evidence before this Court nor, as shall be discu! , that is currently available
to Mr. Abdelrazik as to the basis on which the 1267 Co isted him as an associate of
Al-Qaida. The only direct evidence before this Court is i@ davit filed by Mr. Abdelrazik in

which he swears that he has no connection to Al-Qaida:

I am not associated with Al-Qaida and have never commj
commit acts of terrorism. As a Muslim, terrorism is
endangers my family in Canada. For these reasons I a

rist acts. [ also do not support persons who
y religious beliefs. As a Canadian, terrorism

[26] Listing by the 1267 Committee tri sanctions. It subjects listed persons to a global
asset freeze, a global travel ban, and an\\arms Jgmbargo. The listing by the 1267 Committee also
triggered the application of domestic_legis » namely the United Nations Al-Qaida and Taliban
Regulations, SOR/99-444 [as am. SOR/2006-164, s. 1]. Among other prohibitions, this
Regulation prohibits anyone in CZ@, any Canadian outside of Canada from providing funds to

be used by persons listed by the 1 Cormittee as associates of Al-Qaida.

’m) Mr. Abdelrazik filed a petition requesting that the Minister of
ing request to the 1267 Committee. In turn, Foreign Affairs made
azik with both CSIS and the RCMP. These agencies responded as

[27] In October 2007, co
Foreign Affairs transmit hy
inquiries concerning M
follows:

Please bg/adv \ t the RCMP conducted a review of its files and was unable to locate any current and
substant{($ I} i
November .VN

ation that indicates Mr. Abdelrazik is involved in criminal activity. [RCMP letter dated

28 wing these responses from CSIS and the RCMP, the Minister of Foreign Affairs
d Mr. Abdelrazik’s de-listing request to the 1267 Committee. The briefing note prepared
the Minister in relation to the de-listing request states that “the Consular Branch fully supports

@

@



[Mr. Abdelrazik’s] eventual return to Canada” and notes under the heading “Background” that
“Mr. Abdelrazik retains the right to return to his own country of nationality. International law
expressly provides for a right of return, and prevents a state from denying return to own’s stgte~Qf
nationality” [sic]”. @b

[29] The request to be de-listed was denied by the 1267 Committee on December 2 ¢H . Bo
reasons were provided.

[30] On April 29, 2008—just over a year ago—Mr. Abdelrazik, fearing that he mlg%e again
detained by the Sudanese authorities, sought and was granted safe haven at the Ca Embassy in
Khartoum. In the preceding months, he had received occasional visits from S \L intelligence
personnel. He had also been interrogated by American intelligence agents, ptember 12, 2007
he was intercepted on the way to a meeting with a photographer from t e & Mail newspaper
and was warned not to speak to journalists. He remains at the EmbassyN<this day. Canada must
share his view that he is at risk of further detention and torture in Sudam, withdut cause, if he leaves
the Embassy, otherwise this extraordinary consular effort would not hdQg been necessary and, based
on the respondents’ submissions as to the level of consular assi@ at Canadian citizens are
entitled to receive, would not have been offered. Mr. Abdelr necessities are provided at
the expense of the Canadian government, which has obtained e from the 1267 Committee to
provide in-kind assistance up to a value of $400 a month, @ s a monthly loan of $100. He is

a
a
other-wise destitute.

[31] Counsel for the applicant met with officials eign Affairs on February 27, 2008, to
discuss his client’s situation. In a letter dated rilND8, 2008, the Director of Consular Case
Management for Foreign Affairs wrote as follov@

With respect to Mr. Abdelrazik’s passport gpplicatpn, I would like to remind you of our commitment,
expressed in our meeting of February 27, to re jhat he has an emergency travel document to facilitate his
return to Canada. We stand by that commjtment. phasis added.]

Passport Canada falls under the ju@&of the Minister of Foreign Affairs.

[32] This representation was @ . Canadian officials had repeatedly stated within the foreign
service, to the Canadian pubit 0 Mr. Abdelrazik that Canada was committed to providing an
emergency passport or tr: dosmment when Mr. Abdelrazik was in a position to return to Canada.

Many of these represe ave been gathered from the record and are set out in Annex B to
these reasons.

[33] On March @, Mr. Abdelrazik applied for a Canadian passport. He had not received any
response to a (‘ﬂ assport application filed in December 2005. There is some evidence in the
record thatRg @ Canada made a determination as early as August 2005 that Mr. Abdelrazik
xsued a regular passport. In case note 175 dated August 8, 2005, Ralph Micucci,
a Security Operations Division, writes: “File reviewed and the only passport services
which wil considered in respect of this subject is an Emergency Passport for return to Canada”.
Thi@rs to have been in response to a message in case note 173, dated August 8, 2005, in which

covering for Ms. Gaudet-Fee writes:

@




In anticipation that subject contacts the mission to obtain a passport, we would be grateful for instructions. As
you know, subject is on PCL. Please let us know as soon as possible what type of travel document can be issued
by KHRTM.

PCL stands for Passport Control List. The “Passport Security—Control Requirements”, a doc %
in the record, states:

The name of every person applying for passport facilities (or for financial assistance) should be ch
the Passport Control List (PCL) before any action is taken. The application form should be ann
to the section reserved for official use. If the applicant’s name appears on the list, his/her applicatlo

referred to JWD [Passport office] for decision

[34] The note from Mr. Micucci prompted a response in case note 176 fr on sitting in
for Ms. Odette Gaudet-Fee that “we need a substantive response (the basj e01s10n) in order
to justify the limitation of issuing only an emergency passport. We ne e ratlonale behind it”.
This request prompted Passport Canada to move the matter to the A/ ana®sd, Entitlement Review
who responded, ignoring the earlier decision reported by Mr. Micucci, suggestlng that no decision
had yet been made as no passport application had been received. Mhon the subsequent application
to the applicant. Perhaps it
was thought unnecessary because on October 22, 2005 he Reen again detained by Sudanese

to return to Canada, via Abu Dhabi, subj 0 o ent of the airfare. Despite the representations
noted previously, Canada failed to issue a

[36] By letter dated December 23,2008, Tounsel for Mr. Abdelrazik was informed by Passport
Canada that its Investigation Section%tiated an investigation of Mr. Abdelrazik’s “entitlement
to passport services” pursuant to €ChQg 10.1 [as enacted by S1/2004-113, s. 5] of the Canadian
ich PRy ides that “the Minister may refuse or revoke a passport if the
tion is necessary for the national security of Canada or another
e investigation, counsel was informed that no regular passport
. Abdelrazik. The letter of December 23, 2008 reaffirms, however,
that “Passport Canada } passport to Mr. Abdelrazik, upon his submission of a
confirmed and paid
(emphasis added).

[37] In an »@

guideling

[35] On August 25, 2008, Mr. Abdelrazik suc »or :l- ~5 n obtammg a reservation on Etihad Airlines

dyx to its letter of December 23, 2008, Passport Canada included a copy of its
.ﬂa “Process by the Investigations Section of the Security Bureau Regarding
Investi rtalnlng to Section 10.1 of the Canadian Passport Order”. Its process provides for
notiﬁcatio investigations and disclosure of investigations reports, as well as a right to make
tations in response. The departmental “Backgrounder” on refusal or revocation of passports

security grounds states that the investigative procedure “has been specifically designed to

$ ocedural fairness and compliance with the rules of natural justice”. It would be reasonable

@@
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to conclude that a passport refusal that ignored the process set out in these guidelines would prima
facie not be in compliance with procedural fairness and the rules of natural justice. The relevance of
this becomes evident when considering the decision of the Minister on April 3, 2009 to refusesn
emergency passport to Mr. Abdelrazik without observing any of the guidelines established %
own department.

Canadian Embassy in Khartoum with a confirmed and fully paid travel itinerary fro wrfoum to
Toronto, aboard Etihad Airlines, with a scheduled departure of April 3, 2009.

[39] The following day, counsel for Mr. Abdelrazik wrote to counsel for the rgg nts to advise
of this new development. He asked the respondents to “take all neces epSto ensure that
Mr. Abdelrazik can return to Canada safely on April 3, 2009 (emphasi @ ',\’ e letter cited the
representations of Foreign Affairs that an emergency travel documentYgould be issued upon
submission of a paid and confirmed travel itinerary for Mr. Abdelrazik&

4

[40] On April 3, 2009, Mr. Abdelrazik learned from his coun@ the Minister of Foreign
Affairs had denied his request for an emergency passport, by er delivered approximately
two hours before his scheduled departure. The single sentgifce er signed by counsel to the
Department of Justice, DFAIT [Department of Foreign and International Trade] Legal
Services Unit, reads as follows: “Pursuant to Section of)the Canadian Passport Order the
Minister of Foreign Affairs has decided to refuse your %s equest for an emergency passport”.

[41] Mr. Abdelrazik, in his affidavit sworn April@% concludes with the following statement:

Because the Minister did not issue me a travel d; as unable to board my April 3, 2009 flight and was
n theSa

unable to return to Canada on my own. I remaj adian Embassy in Sudan.

LEGAL BACKGROUND %

[42] The only Charter rig
Canada to enter Canada, 3
only to citizens of Ca

ded for in subsection 6(1) of the Charter. This is a right guaranteed
oes not extend to those who are merely resident in Canada or who

such reasonable li
society” as set out\{q segtion 1 of the Charter.

recogajzed the significance of the citizen and state relationship and further observed that interference
it%ht to remain in one’s country is not to be lightly interfered with. Justice La Forest, at page
% e judgment, describes it as follows:



In approaching the matter, I begin by observing that a Constitution must be approached from a broad

be interpreted generously so as to fulfill its purpose of securing for the individual the full benefit
Charter’s protection (see the remarks of Dickson C.J. in Hunter v. Southam Inc., [1984] 2 S.CR. 1
pp. 155-56; R. v. Big M Drug Mart Ltd., [1985] 1 S.C.R. 295, at p. 344). The intimate relation betweges
and his country invites this approach in this context. The right to remain in one’s country is of suc
that if it is to be interfered with, such interference must be justified as being required to meet a reag

purpose.

lightly interfered with; if a citizen is refused the right to enter Canada then t sal must be

The same is to be said of the right, as a citizen of Canada, to enter Canada. Thaté' ht is not to be

ustified as being required to meet a reasonable state purpose.

[44] The position of the respondents is that it is not as a consequence y of Canada’s actions
that Mr. Abdelrazik has been prevented from entering Canada; rather jif is consequence of his
listing by the 1267 Committee as an associate of Al-Qaida. If true, tK&q_there is nothing Canada is
required to justify because it is not Canada that is preventing this ci try into Canada.

Canada’s International Obligations E

[45] Article 24 of the Charter of the United Nations | 1945, [1945] Can. T.S. No. 7] (the
UN Charter) confers “primary responsibility for the nce of international peace and security”
on the Security Council. Pursuant to Article 41 of £ Charter, the Security Council may decide
on measures to be employed to give effect to i jons and call upon member nations to apply
them. @

[46] Article 25 of the UN Charter providgs thgt “Members of the United Nations agree to accept
and carry out the decisions of the Segyxity ncil in accordance with the present Charter.” Canada
is a member of the UN and in mn}% of its obligations has enacted the United Nations Act,
R.S.C., 1985, c. U-2 which provid¢s Section 2] that the Governor in Council may make such

orders and regulations as are ~ ary or expedient” to effect decisions of the UN Security
Council.

[47] In 1999, in respon: SAugust 7, 1998 bombing of United States of America embassies in
Nairobi, Kenya and D, laam, Tanzania, by Usama bin Laden and his associates, the UN

Security Council passgd olution 1267. Resolution 1267 was directed at the Taliban who were
permitting their tepr#ONYI be used by bin Laden and his associates. Paragraph 4 of Resolution 1267
set out the measur Security Council imposed on member nations. These were originally limited

to a ban on ( x an aircraft landing or taking off from member states’ territory, save for
! Ntpdses or for the performance of religious obligations such as the performance of the

Ny
IR

eze on funds and financial resources of the Taliban. A Committee of all members of
07,

#uncil (the 1267 Committee) was established to implement Resolution 1267 and report



resolutions, including Resolutions 1333 (2000), 1390 (2002), 1455 (2003), 1526 (2004), 1617
(2005), 1735 (2006) and 1822 (2008) so that the sanctions now apply to designated individuals and
entities associated with Al-Qaida, Usama bin Laden and the Taliban where-ever lo
Specifically, by Resolution 1390 adopted January 16, 2002, these measures were expan
address the Al-Qaida network and other associated terrorist groups as a response to the attacks on
United States of America on September 11, 2001. Notwithstanding these further Reso as, e
oversight group continues to be known as the 1267 Committee. The most recent Resoluti§ ‘t‘ hat

which presently applies to Mr. Abdelrazik as a consequence of being listed, is Resgl
adopted June 30, 2008.

>

[49] As noted, Mr. Abdelrazik was listed by the 1267 Committee as bej

Al-Qaida. Paragraph 2 of Resolution 1822 defines “associated with” as iR
restricted to the following: Q
ting™s

(a) participating in the financing, planning, facilitating, preparing, or perpetsating s acts or activities by, in
conjunction with, under the name of, on behalf of, or in support of;

(c) recruiting for; or

(b) supplying, selling or transferring arms and related materiel to; g @
(d) otherwise supporting acts or activities of; @

Al-Qaida, Usama bin Laden or the Taliban, or any cell, affil inter group or derivative thereof.

opportunity to prevent their inclusion in 4gst by demonstrating that such an inclusion is unjustified under the
terms of the respective Security Coungi
various sanctions regimes, but in no
Security Council committee for de-lis ndividuals or entities are not granted a hearing by the Council or a
committee. The de-listing proced ysently being in force place great emphasis on the States particularly
involved (“the original designatis
which a petition for de-listi
Whether the respective congdittsdy or the Security Council itself, grants a de-listing request is entirely within

the committee’s or the C Ry, discretion; no legal rules exist that would oblige the committee or the Council
to grant a request if spe@{ic Ogpditions are met.

At the same time, Ief ; tive opportunity is provided for a listed individual or entity to challenge a listing

resolution ited Nations enjoys absolute immunity from every form of legal proceedings before national
courts and MQHefrities, as provided for in Article 105, paragraph 1, of the UN Charter, the General Convention
on tl ivileges and Immunities of the United Nations (General Assembly Resolution 1/22A of 13 February
694@%% agreements.

@»een argued by leading scholars of international law that the present situation amounts to a “denial of

@@



legal remedies” for the individuals and entities concerned, and is untenable under principles of international
human rights law: “Everyone must be free to show that he or she has been justifiably placed under suspicion
and that therefore [for instance] the freezing of his or her assets has no valid foundation.” [Footnotes omitted.

[51] T add my name to those who view the 1267 Committee regime as a denial of basic tcfia
remedies and as untenable under the principles of international human rights. There is nothinrg i
listing or de-listing procedure that recognizes the principles of natural justice or that
basic procedural fairness. Unlike the first Canadian security certificate scheme that was

independence and impartiality when, as appears may be the case involving{{ delrazik, the
% yto list or, equally
as important, to de-list a person. The accuser is also the judge.

[52] The 1267 Committee process has been amended since its incegfion to include a requirement
that a narrative summary of the reasons for listing be included on site of the Consolidated
List [Consolidated List established and maintained by the 126 igbe with respect to Al-Qaida,
Usama bin Laden, and the Taliban and other individuals ROLPS, undertakings and entities

to be provided for those, such as Mr. Abdelrazik, who w¢

such narrative provided as regards the rationale for the li r. Abdelrazik.

[53] Originally de-listing requests could only be 1y the individual’s home State. Again, there
has been an amendment to allow a listed indivi & make an application personally to the 1267
Committee or to do so through his home State. yuidelines of the Committee for the Conduct of
its Work provide that a petitioner seeking/g€-lis at paragraph 7(d)] “should provide justification

for the de-listing request by describing thg

no longer meets the criteria described in paragraph 2 of resolution 1617 (2005)” (emphasis added).
Those criteria are the four criteri t out above in paragraph 49. For a person such as

R et the criteria and was wrongly listed in the first instance,

information as to the basis fo itial listing. Subparagraph 7(g)(iii) of the Guidelines further
provide that if the request forg g is a repeat request and if it does not contain any information
additional to that provid¢d e first request, it is to be returned to the petitioner without

consideration. It is diffi ¢e what information any petitioner could provide to prove a negative,
i.e. to prove that he ogs ot associated with Al-Qaida. One cannot prove that fairies and goblins
do not exist any n Mr. Abdelrazik or any other person can prove that they are not an
Al-Qaida associat@\ It)Js a fundamental principle of Canadian and international justice that the
the burden of proving his innocence, the accuser has the burden of proving
gge shortcomings, it is disingenuous of the respondents to submit, as they did, that

go 1 d, for reasons never revealed to him or the reader, is arrested and prosecuted for an

& d crime.

situagiqn for™a listed person not unlike that of Josef K. in Kafka’s The Trial, who awakens one
%e



[54] The UN Security Council itself has recognized the extreme difficulty persons listed have to
obtain de-listing. In the Security Council Report Update Report, No. 4, April 21, 2008. ‘}2&7
Committee (Al-Qaida/Taliban Sanctions)” respecting the 1267 Committee it is stated [at page 3 (b

It is far easier for a nation to place an individual or entity on the list than to take them off. For exa
last year wanted to remove Abdul Hakim Monib, a former Taliban minister who switched sid!
recently served as the governor of Afghanistan’s Uruzgan province, working with US and NAT
Russia blocked it. In other cases, the US has prevented removal of names and entities it h
suspected involvement with Al-Qaida. [Emphasis added.]

I pause to comment that it is frightening to learn that a citizen of this or any oth @y might find
himself on the 1267 Committee list, based only on suspicion. &

[55] There are three general consequences set out in paragraph 1 of ': ution 1822 that flow
from being listed by the 1267 Committee: an asset freeze, a travel baygpand aif arms embargo. Only
the first two are relevant for our purposes.

listed persons and requires that member nations ensure that he funds of the listed persons

“nor any other funds, financial assets or economic re are made available, directly or

indirectly, for such persons’ benefit”. The respondents s§ t this measure prevents Canada, or
t

[56] The asset freeze set out in paragraph 1(a) requires m@? ons to freeze the assets of
{th

anyone within Canada, from paying for transportation ada or providing such transportation for
Mr. Abdelrazik. It was as a consequence of this me Canada sought an exemption from this
restriction in order to provide Mr. Abdelrazik wit nthly loan it currently provides as well as
the facilities it provides him in the Canadian En@ Khartoum.

[57] The travel ban set out in paragrapii 1(b)\¥equires member states to prevent the entry into or
transit through their territories of listed indidydls. There are three exceptions to the ban which the

applicant submits would permit hi enter Canada. This submission will be considered in the
“Analysis” section [of these reasons levant provision reads as follows:

I....

(b) Prevent the entry into or @mugh their territories of these individuals, provided that nothing in this

paragraph shall oblige any o dny entry or require the departure from its territories of its own nationals
and this paragraph shall ny IMvhere entry or transit is necessary for the fulfilment of a judicial process or
the Committee determines se-by-case basis only that entry or transit is justified;

[58] The first tW0 exyeptions relating to the entry of a national to his own country and transit
necessary for t ent of a judicial process are dealt with below. The respondents submit that
neither except uld permit Mr. Abdelrazik to return to Canada.

[59] w. exception which provides that the 1267 Committee, on an ad hoc basis, may permit
entry or trahsy where it is “justified” is not relevant to this application, except to note the following.
Th Committee Guidelines set out the process for an application for this exemption. The

ust be submitted by a State; the individual has no right to submit a request directly to the
£§ ommittee. It must be made not less than five working days before the proposed travel. It is

@@
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stated [at paragraph 11(c)] that the application “should” include the following information:

11....
i. the permanent reference number, full name, nationality, passport number or travel document numb s ;,

the listed individual;

<
ii. the purpose of and justification for the proposed travel, with copies of supporting docume ing
specific details of meetings or appointments;
iii. the proposed dates and times of departure and return;
iv. the complete itinerary and timetable, including for all transit stops; @
v. details of the mode of transport to be used, including where applicable. d locdtor, flight numbers

and names of vessels;

vi. all proposed uses of funds or other financial assets or economic resm%n connection with the travel.
Such funds may only be provided in accordance with paragr: resolution 1452 (2002), as
modified by paragraph 15 of resolution 1735 (2006). The rgp for making a request under
resolution 1452 (2002) can be found in Section 10 of the gui mphasis added.]

[60] If the application for an exemption “should” include, port information, it is reasonable
to conclude that the person doing the travelling must e a passport that will facilitate his
travel. There is no evidence before the Court that%espondents have made any request for
permission to exclude Mr. Abdelrazik from the trave, imposed on him to permit him to return to
Canada, or would do so if not ordered by this Cou@

O
@

[61] The issue in this application i ether Mr. Abdelrazik’s constitutional right to enter Canada
as guaranteed by subsection 6(1) o rter has been violated by the respondents. If his Charter
right to enter Canada has been violgied, ¥e Court must then consider whether that breach is saved by
section 1 as a reasonable limi ed by law that can be demonstrably justified in a free and

democratic society. If the a is allowed, the Court must fashion an appropriate and just
remedy in all of the circu n as is required under subsection 24(1) of the Charter.

ANALYSIS @
(O

day. He refexénces 11 examples of acts and failures to act by Canada which he submits establish a
pat t constitutes this breach. He submits that if he can establish any one or more of these, then
Nt ablished a breach of his subsection 6(1) right to enter Canada. The 11 incidents he relies on
ollows:



1. His initial detention by the Sudanese authorities on September 10, 2003 and his torture by them;

2. The effort to repatriate him to Canada on a Lufthansa flight scheduled for July 23, 2004;

The prospect of a private charter flight to Canada raised on July 30, 2004; &

w

4. The Sudanese offer to fly him to Canada on its aircraft on October 20, 2004; Sg

5. The visit to Sudan by the Canadian Minister responsible for the Canagdims International
Development Agency in August 2004; &

6. The visit to Sudan by Prime Minister Martin on November 24, 2004;

7. The possibility of a Canadian Forces bridge flight from Khartougy to Cdnadian Forces Camp
Mirage in the Middle East and then to Canada on a Canadian Forces ﬂ&

8. The possibility of other flights to Canada;

9. The UN 1267 travel ban; @
10. The September 15, 2008 flight; and Sg

11. The recent repatriation attempt and the flight SC@ for April 3, 2009.

[63] The respondents submit that the ee the Court is not sufficient to establish, on the

balance of probabilities, that any of thesq (11 cifqumstances violated Mr. Abdelrazik’s right to enter
Canada. The burden of proof to establish h of his subsection 6(1) mobility rights rests with
the applicant. If the applicant has %b;iled that his mobility rights have been breached, the

respondents will then have the burd ve on the balance of probabilities that their actions are
saved under section 1 of the Chaﬂs@

[64] The applicant in his a notice of application and in his memorandum of argument
characterizes the responden cting in bad faith. The following passage from his memorandum is
illustrative of this characif(izton.

...rather than help the @Tt do what he cannot do alone, the Respondents have in bad faith schemed to
thwart his return t . By inaction and subtle sabotage, the Respondents have caused numerous
opportunities at repdfiatiph to fail — such as by refusing to issue a passport by declining to purchase a ticket on
the only airline t ed his booking; and even by letting lapse an offer that Sudan made of a free aircraft.

[65] 1 quirement to finding a breach of a Charter right that the breach has been done in
bad fai h any ulterior motive. An action or series of actions or inaction may constitute a
breach of axCharter right even when done in good faith and without malice. However, in my view,
evi that a breach occurred as a result of bad faith or an improper motive may be relevant when
2/ g the appropriate remedy for a breach of a Charter right. It may be that where the breach
§§ 1zen’s rights has been done in bad faith, the Court may have to take that into account when

@@



fashioning an appropriate remedy that appropriately addresses the breach and the harm to the person
whose rights have been breached.

Initial detention and alleged torture

<
[66] Mr. Abdelrazik was detained by the Sudanese authorities on September 10, 2003 ims
that his detention was “requested” by CSIS. He submits that this is proved from pagsaXgs in two
documents in the record. Each document was provided by Foreign Affairs to the %’cant in
response to a request under the Privacy Act, R.S.C., 1985, c. P-21 and each containw@ted portions.

[67] The first document relied on by the applicant is a draft document 6% Ssue: Consular
Case relating to Mr. Abousfian Abdelrazik”. It is undated and no autho icated. The applicant
submits that it was written prior to June 23, 2005, which is the date o emo from Dave Dyet,
Director, Case Management, Consular Affairs Bureau, Khartoum Whi(@pe to rely on this draft.

The draft provides as follows:
ling on his Canadian passport.

ted] Sudanese authorities readily
t our request. [Redacted.]

admit that they have no charges pending against him but are holding h

[68] The second document relied on by the applicant 1 @ ail dated December 16, 2005 from
the Canadian Embassy in Khartoum. It was approved . Bones, Head of Mission in Khartoum
to Foreign Affairs in Ottawa. It provides as follows;

Mr. A travelled to Sudan in March 2003 in order to visit his family. Hi
In August 2003, he was arrested and detained by Sudanese authoritj

Abusfian Abdelrazik was arrested September 10, 2@ cted] and recommended by CSIS, for suspected
involvement with terrorist elements.

[69] In response, the respondents rely o fidavit from Sean Robertson, Director of Consular
Case Management, Foreign Affairs, s September 9, 2008, in which he swears that “the respondent
did not request that the applicant b d by Sudanese authorities”. As he acknowledged in his
cross-examination on this affidav was only one respondent at the time the affidavit was
sworn, namely the Minister of Affairs. He further acknowledged that he does not know if
other government departmen cies had requested Mr. Abdelrazik’s arrest or detention.

[70] The respondents
Intelligence Review C
site, was filed as an

on a letter from Jim Judd, Director, CSIS to the Chairman, Security
e, dated March 5, 2009. This letter, reproduced from the CSIS Web
o an affidavit sworn by a legal assistant to counsel for the respondents.
¢ letter provides as follows:

As I am certai hre aware, media have been reporting extensively on the efforts of Canadian citizen

Q to return to Canada following his release from detention in Sudan. In fact, recent media
e so far as to allege that Abousofian Abdelrazik was arrested by Sudanese authorities at the
iting documents obtained under an access to information request.

he has stated for the public record that it does not, and has not, arranged for the arrest of Canadian
i e

T
Y rseas and that, in this matter, CSIS employees have conducted themselves in accordance with the
§§ ct, Canadian law, and policy. In the interest of clarifying this matter for Canadians, I request that the
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Security Intelligence Review Committee — at the earliest opportunity — investigate and report on the
performance of the Service’s duties and functions with respect to the case of Abousofian Abdelrazik.

[71] The applicant asks that the Court draw an adverse inference from the fact that the respo
failed to file an affidavit from Mr. Judd. He relies on subsection 81(2) of the Federal Courts R
[SOR/98-106, r. 1 (as am. by SOR/2004-283, s. 2)] which provides that “where an affidayfis m:
on belief, an adverse inference may be drawn from the failure of a party to provide @
persons having personal knowledge of material facts.”

assistant was not being submitted for the truth of its content; rather it was sub to show that
another adjudicative body has been tasked with reviewing the actions of C s matter and
accordingly, they submitted that this Court should be reluctant to make a as to the role of
CSIS in the detention of Mr. Abdelrazik. I am of the view that the reque SIS that the Security
Intelligence Review Committee examine its role is not an impediment to thdy Court conducting its
own examination and reaching its own conclusions based on the before the Court. In the
circumstances of this case, where that conduct is placed squarely i (677 >y the applicant, the Court
would be abdicating its responsibility if it were to fail to ts own examination. It is
regrettable that the respondents chose to submit no affidavit fr C8JF which would have assisted in
ensuring that the Court had a full record. We are left to d ne the role of Canadian security
officials on the basis of the material that has been filed.

[72] The respondents informed the Court that the letter attached to the affidayit of the legal

[73] The respondents submitted that there is evidendeixXNe record that contradicts the applicant’s
evidence. Specifically they rely on passages from fj uments in the record.

[74] The first is a letter written by Mr. Dyet D i, Case Management, Consular Affairs Bureau,
Foreign Affairs to Sudanese officials da 2004, in which he writes that “it is also our
& ot r? uested his detention by Sudanese authorities”.

understanding that Canadian officials havi
[75] The second is an e-mail from¥. Hutchings of the Canadian Embassy to Foreign Affairs
officials at headquarters on June 1, writes:

Mr. Abdelrazik called this morni that the [Sudanese] authorities had now come to him with a new
story. They tell him he is detai as been detained because the USA asked Canada to ask Sudan to keep
him in custody. Or a variant A t anada prefers to keep him in Sudan rather than to turn him over to the
USA. I told him that I had nd{e rd any such story from any source but that I would report it.

[76] The third is ail of the same date from Odette Gaudet-Fee of Foreign Affairs
headquarters resp Mr. Hutchings. She writes:

What next? Ey e USA has asked Canada to ask Sudan to keep him, if Sudan has no reasons to detain
him, why 212 ing the responsibilities that should be taken by other countries. Assuming the USA has
issues < hey should let the USA deal with him. [redacted] I feel we should continue to pressure the
SudanesedQomg up with proof that the USA and/or Canada have requested his detention or they should charge

him under tdanese laws, or they should let him go.

4?7& fourth is a case note 35 dated June 5, 2004 from Ms. Gaudet-Fee in which she writes:

&



I would also like that we send another note to the [Sudanese Ministry of Foreign Affairs] asking them to explain
what is going on. We have told them before that Canada had not asked the Sudan [sic] to detain Mr. Abdelrazik
and if they have proof to the contrary, they should give us details and we will assist in finding the reason for the
detention.

[78] The fifth is a case note 43 dated June 24, 2004 from Ms. Gaudet-Fee in which she w;

We asked if [the Chargé at the Sudanese Embassy] knew who had asked for Mr. Abdelrazik’s deteg
not know the specific. [sic]

at Canadian
o make that

[79] The statements relied on by the respondents to support the submissi
authorities did not request Sudan to detain Mr. Abdelrazik are far from suf]
finding. All they establish is that at the time the documents were wrj icials of Foreign
Affairs at the Embassy in Khartoum and at headquarters in Otta gt know of any
request from Canada that he be detained. One may infer from the stateme at “if they have proof
to the contrary, they should give us details and we will assist in findingthe red$on for the detention”
that Ms. Gaudet-Fee considered it to be at least possible that some Car&@ agency or authority may
have been behind Mr. Abdelrazik’s detention. It certainly shows t s speaking only from her
own knowledge, not with the knowledge of all of the Canadia who may have been behind
such a request.

[80] That Ms. Gaudet-Fee and others at Foreign Affaj @ speaking only for themselves and
their department is evident from at least three documer& ¢ record.

[81] There is an e-mail exchange relating to Mr. @Zlk’s request for an official letter from the
Government of Canada certifying that it was ada’s behest that his name appears on an

airline no-fly list. Mr. Hutchings of the ates that he could provide such a letter and
proposes this wording: “You have aske me t&\indicate what involvement the Govt of C. has had
with respect to your name on airline wa /1 can assure you that the Govt of C. has had no
involvement whatsoever in any dec n to place your name on such lists.” Ms. Gaudet-Fee from
headquarters responds in an e-mail r11 13, 2005: “David, I understand that you want to help
him, but you cannot write this lettet(, .. }yeally has to come from other authorities ...and it is not for
consular to do ...besides. we dg w. not really” (emphasis added).

[82] In case note 198
Mr. Abdelrazik’s lawyer
informed her that we

[83] Lastly,
these reasons

eading “Canadian Involvement” the author writes:

wit@?danese National Security and Intelligence Agency (referred to in the e-mail as NSI).

&



NSI/Alatyeb is concerned about the subject’s well-being and his situation, noting that it has had a negative
impact on his family. He also stated that contact with Canadian officials was regular but inconclusive. That is,
NSI maintains that all recent interactions have resulted in repeated statements to them by Canadian security
officials in the field reiterating that Mr. Abdelrazik’s case “is a consular case” despite the fact that g
recommendations for his detention emerged from CSIS [KHRTM notes that if this is indeed the case \'Lg
not been told of those communications]. He was overwhelmingly forward when expressing his cancern
frustration that there seems to be little interest by CSIS and senior GoC authorities to olye
Mr. Abdelrazik’s situation. [Emphasis added.]

?
>

[84] Also of note in that e-mail is the following statement under the heading “Optﬁ&}scussed
with NSI” which raises a question of the role Canadian and U.S. security may in resolving
Mr. Abdelrazik’s situation.

In NSI’s view, this issue will only be resolved through a constructive dialo &Caﬂadian and US
security officials regarding the eventual disposition of Mr. Abdelrazik’s case: th: are no longer involved,
and paramount in Sudanese intelligence’s priorities is maintaining good relations wi ¢ United States.

[85] The burden of proving that Canada or one of its agencies p part in Mr. Abdelrazik’s
detention by Sudan lies with the applicant. The only evidence b ¢ Court that speaks to the
role, if any, played in his detention by CSIS is hearsay evidenc iments obtained as a result of

a request under the Privacy Act, R.S.C., 1985, c. P-21. The re denfs have provided evidence from
which I find that Canada’s officials in Foreign Affairs play, le in his detention; how-ever they
have provided no evidence that specifically addresses @ Canada’s security officials played
a role in the detention. Nonetheless, the burden is on t%icant to prove his allegation, and not on

the respondents to disprove it. Q

[86] The draft document set out in paragr‘i@ f these reasons is evidence that unnamed
Sudanese authorities say that they are holds delrazik at “our” request. As this is a draft of a
document prepared by a Canadian ofﬁcia@d “our” must be read as a reference to Canada. The
second document set out at paragraph a short redacted portion preceding the relevant
phrase—about one-quarter of a 1 but it does include, with reference to the arrest of
Mr. Abdelrazik the words “and re ed by CSIS, for suspected involvement with terrorist
elements.” In both cases, the resp submit that the documents are a recounting of information

received by the Embassy in Kh om Sudanese authorities and is “third hand hearsay which is
unsubstantiated for the truth tents” and is “inherently unreliable”.

[87] Tt is not evident ¢dat second document refers to information received from Sudanese
officials. The relevant appears under the heading “Case Overview” and it appears to be a
factual recitation of thxgagl’ from a Canadian perspective. There is nothing in the unredacted portion

A at issue that indicates that it is a recounting of information received from a
recitation of facts, not of information received.

and Intele Agency, Mr. Altayeb. The evidence is hearsay evidence. Under the principled
app to the hearsay rule, the evidence is admissible if the twin criteria of reliability and necessity

@ ished on a balance of probabilities: R. v. Smith, [1992] 2 S.C.R. 915; R. v. Blackman, 2008
%@ ,[2008] 2 S.C.R. 298.



[89] The necessity criterion is established because the only way the applicant could get direct
evidence before this Court as to how he came to be detained would be through a senior officjadQf
CSIS or of NSI. It is not open to the applicant to summons witnesses from either CSIS or

attend and give evidence and the respondents chose not to file an affidavit from CSIS. Accordin

the only way this evidence was available to the applicant was from documents obtained ? eugloa
Privacy Act request.

[90] The reliability criterion is met because of the way in which this statement came @ Ltisa
statement from a senior security official of Sudan to a senior Canadian Forei ffairs official
O

@

the Canadian official would accurately recount the conversation to his )
reason to suspect the truthfulness of the Sudanese security official. The C@&dian official describes
the conversation as “surprisingly direct”. The Sudanese official kneys in spéaking to a Canadian
official that the truth of his statement concerning the involvement of 8S could be easily checked.
This makes it unlikely that he would be untruthful and thus his statg eets the reliability test.

[91] An allegation that Canada was complicit in a foreign gftionetaining a Canadian citizen is
very serious, particularly when no charges are pending agg pn and in circumstances where he
had previously fled that country as a Convention refugee @er, in my view, the evidence before
the Court establishes, on the balance of probabilities, % recommendation for the detention of
Mr. Abdelrazik by Sudan came either directly or ipdi(€ from CSIS. I find, on the balance of
probabilities, on the record before the Court, tha@ was complicit in the initial detention of
Mr. Abdelrazik by the Sudanese. This findin d on the record before the Court on this
application. The role of CSIS may subsegugn shown to be otherwise if and when full and
compete information is provided by that sgfvice €% to its role.

[92] There is no reason to challen e applicant’s assertion in his affidavit that he was tortured
while in detention. There is no eyid®e»to the contrary. However, the applicant has failed to
establish that the Canadian authori ‘q e aware that he had been tortured while in detention. I find
that Canada had no knowledge w'-'-/-, Wgorture prior to being informed by counsel for Mr. Abdelrazik
at a meeting in Ottawa on Feb @ , 2008. It was in the following month that Mr. Abdelrazik met
with a Member of Parliam¢(™ag at least one official from Foreign Affairs and showed them the
marks on his body that hg{§atyere the result of this torture.

[93] There is evideQgsg 1)¥he record that conditions in Sudanese prisons are harsh and that Canada
knew this. The req6rd g

officials were pe L
was no evidendg thet from his appearance or demeanour one should reasonably have concluded that
he was pemstOsfafed. The applicant suggests that there was some positive duty on the Canadian
)9 to ask him directly whether he was being tortured. I doubt there is any such positive



Lufthansa flight scheduled for July 23. 2004

with Foreign Affairs in Ottawa that they had made a tentative booking with Lufthansa for a fli
Mr. Abdelrazik on July 23, 2004. The flight was tentative because it had not yet been confirmed t
there would be an available seat on the flights; nothing turns on this as it appears that th¢(fTjeh

subsequently confirmed. The booking was made in the name of the Canadian Embassy b
a requirement that the name of the passenger be provided by July 15, 2004. The flig as_from
Khartoum to Montréal with a three-to-four hour stop-over in Frankfurt, Germany. The T8
Montréal portion of the travel was on an Air Canada flight. The ticket had be rchased with

)

[94] By e-mail dated July 13, 2004, officials at the Canadian Embassy in Khartoum conﬁ@d

funds provided by Mr. Abdelrazik’s spouse. Canada had also made arrange t an official
from Foreign Affairs accompany Mr. Abdelrazik on the flight. Case notg-9 cd July 20, 2004
states that “the escort is our contribution to ensure that Mr. Abdelra s rn to Canada”.
Furthermore, the record indicates that Canada was prepared to have an a anadian official also
accompany Mr. Abdelrazik should that be necessary in order to ensyre thelight could be made.
Lastly, Canada had issued Mr. Abdelrazik an emergency Canadian i&on valid for the period of

1§
X d

travel permitting him to return to Canada.

[95] Early on Canada recognized that there might be an issui@ithIr. Abdelrazik as a passenger if
he was on a no-fly list. The record contains a memo of ] 2004 from the Director, Foreign
Intelligence Division, Foreign Affairs in which he writes;

[Mr. Abdelrazik] is scheduled to return to Canada on July,
layover in Germany. He would return to Montreal the sa

There is, however, a potential problem relating to u@c ssibility that he is named on one of a number of
American ‘no-fly’ lists [redacted] If this is -v/c uld result in Lufthansa refusing to carry him. This

Lufthansa flight. This will entail a 3-6 hour

potentially could lead the Germans to return {{im toNudan (if he is even able to board a plane in Khartoum)

where he would likely be detained again. [Emph@sis#dded.]

[96] These fears were realized. O ut July 22, 2004 Canadian authorities were advised that
Lufthansa had decided that it w t transport Mr. Abdelrazik. This resulted in discussions
between Canadian Foreign Affas ials and Lufthansa officials—the Canadian officials trying to
understand the reasons for the and attempting to convince Lufthansa to change its position. In
case note 110 dated July four reasons were set out for the refusal: “(1) he is on the

American no-fly list, (2), mvolvement with Al-Qaida, (3) they are not satisfied with the escort

arrangements “until the next steps are worked out” followed by a reference to a meeting

doc@ in the record advising the Canadian Embassy in Khartoum not to make any further or
ivy Council Office as an indication that Mr. Abdelrazik’s situation was not an ordinary



consular matter. Lastly, it is suggested that the respondents ought to have done more. It was
submitted that Mr. Abdelrazik was a “Canadian in distress” who was uniquely dependant on the
Canadian authorities to be repatriated and they exhibited a laissez faire attitude towards him.

[98] I am unable to accept the applicant’s submissions with respect to this failed flight. It is e ::J
from the record that Canadian Foreign Affairs officials had done everything to arrangg w i gbt.
They had gone the extra mile in providing an escort. The record shows that they suspd
Mr. Abdelrazik might be on a no-fly list but there is no evidence that they knew it to he R\fact until
Lufthansa refused to board him. Even then the Canadian officials were prepared to Bity:

escort and use its powers of persuasion with Air Canada, if that would chan ¢ position of
Lufthansa. They were told that it would not. In those circumstances, it is neith& I accurate to

say that Canada exhibited a laissez faire attitude.

[99] From documents produced in response to the Privacy Act requeshd{ appears that consular
officials did in fact attempt to find another route for Mr. Abdelraziky that Wid not involve either
Lufthansa or Air Canada. Ane-mail dated July 24, 2004 to the é%oum embassy attaches a
confirmed reservation for “Mr. Abdul/Razik” on an Air Emirate t¥leaving on July 26, 2004
from Khartoum to Casablanca with a layover in Dubai, and mecting flight on Royal Air
Maroc on July 27, 2004 from Casablanca to Montréal. It is nogl€leaxIFom the record what became of
that flight. There is nothing indicating that those carriers s tly refused to fly Mr. Abdelrazik.
There is an e-mail to the Khartoum Embassy stating that “l@ these reservations have been made,
they cannot be used until we get the approval”. Perhap@ al was not forthcoming.

[100] The record fails to establish any conduct@tion on the part of the respondents with
respect to this failed Lufthansa flight that is evid@ section 6 Charter breach.

Private charter flight raised on July 30. Q)

[101] When it became evident to
list entailed that it was extreme
passenger, his then spouse rai
private plane to return her
Mr. Abdelrazik’s spouse g

icant and his family that his inclusion on the U.S. no-fly
ly that any commercial airline would accept him as a
officials at Foreign Affairs the possibility of chartering a
d to Montréal. There is no evidence in the record that
nd the stage of raising the idea with Foreign Affairs; it is likely

that the estimated cost o 0 to $80 000 made such a flight impossible. There can be no serious
suggestion that at this oint in Mr. Abdelrazik’s Sudan sojourn that Canada ought to have
picked up the cost of@griypte chartered flight. Quite simply put, other less costly options were yet to

be explored. @

[102] The n@n relies on a statement contained in case note 123 dated July 30, 2004, authored
. Q &&’of Foreign Affairs in Ottawa as evidence of the “attitude” of Foreign Affairs and,
,

broves that there was never any real intention to have him returned to Canada. The
89, @he get a private plane, there is very little we could do to stop him from entering Canada. He would

ment is as follows:
S [i.e. Emergency Passport] and I guess this could be refused but on what ground.

@




So, stay tuned.

[103] The applicant asks, “Why would Canadian officials even be contemplating refusi
emergency passport?” A good question. He says that the only answer is that they had no intentio
permitting him to return to Canada and if a charter flight had been arranged the only v@at 86
could be kept out of Canada would be to deny him an emergency passport.

[104] The respondents submit that this statement must be read in the context of t&nts that
surround it. The statement was made, they submit, immediately after Canadg—found out that
Mr. Abdelrazik was on a no-fly list recognized by both Lufthansa and Air Canadell as on the
no-fly list of the United States of America, and that there are allegations ") has links to
Al-Qaida.

find the comment of the official of Foreign Affairs very troubKMg. I find the respondents’
explanation less than convincing. Admittedly the statement was rtly after Foreign Affairs
found out about the no-fly listing and also learned, for the firsQum&dt/appears, that Mr. Abdelrazik
was alleged to have connections to Al-Qaida. Neither fact XpRigs why a Canadian official of
foreign Affairs would be musing about refusing Mr. Abdelrg "‘l

[105] Although no emergency passport was asked for, as the privatzﬁh fniled to materialize, 1

Q flight was that Mr. Abdelrazik was
ys about the allegation of a connection

[106] The only new fact that emerged after the Lufthan
on a number of no-fly lists. Canada had known for
between Mr. Abdelrazik and Al-Qaida. The July
Department concerning him stated that he was 3 ian citizen, and in fact recited his Canadian
passport number. Therefore, Canada knew that ' gs alleged to have links to Al-Qaida even prior
to the failed Lufthansa flight and there wa§¥no spggcstion then that this would impact the emergency
passport he had received from Canada. her) Jeven when advised that he was on the no-fly list,
Foreign Affairs officials were prepa; did attempt to make arrangements in order to have
Mr. Abdelrazik on the scheduled fli ain, the no-fly listing did not have any impact on the
emergency passport that Canada ued. What happened between July 23, 2004 and July 30,
2004 that resulted in Ms. Gau musing as to possible grounds for refusing an emergency
passport? There is no answer question as the respondents chose not to provide an affidavit
from her.

emergency passport as early as July 30, 2004, but failed to ever advise him that the

[107] Mr. Abdelrazil§ it§ that this statement proves that Canada intended to refuse him an
t
emergency passpo, be refused as they did not believe that he would ever be in a position to

actually leave Su fly to Canada. He submits that the fact that Canada refused the emergency
passport after ous commitments that it would be provided, when he did finally secure a paid
flight iti ﬂlght on April 3, 2009 proves that this was the intention of Canada all along.

[108] iew, it is reasonable to conclude from the July 30, 2004 musings of the Foreign

Affaj ofﬁcml that Canadian authorities did not want Mr. Abdelrazik to return to Canada and they
red to examine avenues that would prevent his return, such as the denial of an emergency

$ That conclusion is further supported by the extraordinary circumstances in which the

@@



Minister made the decision on April 3, 2009, to refuse the applicant an emergency passport.

Sudanese offer to flv him to Canada on its aircraft

[109] On October 20, 2004, Mr. Abdelrazik advised the Canadian Embassy in Khartoyi
Sudanese government had indicated a willingness to fly him to Canada, at its eXpensg
private aircraft. Mr. Hutchings, Head of the Canadian Embassy responded on October 3 2

Canada has no objection to this in principle, but requires that normal information nee for flight plan
approval be provided, ie flight routing and timing, type and call sign of aircraft, passenger t list, etc.

Once this information is provided, authorisation can be sought to provide Mr. Al %ith an Emergency
Passport.

The Government of Canada is not prepared to contribute to the cost of theAlight aAd also not prepared to
provide an escort for Mr. Abdelrazik on the flight.

[110] The applicant asks the Court to contrast Canada’s ou sal to provide an escort on

this proposed flight with its offer only a few months earlier to (@ pr the Lufthansa flight. It is not
clear on the record whether it was Mr. Abdelrazik or the Go "“"a‘ ent of Sudan who requested that
an official from Foreign Affairs escort Mr. Abdelrazik. @o icant complains that Canada was
putting the burden on Sudan and himself to provide all O\the-fiecessary flight information and was
taking no active steps to assist in the repatriation effo

[111] Given that the information required by CzmsdRywas the “normal” flight information and was
fully and only within the knowledge of the Sud§ @- huthorities, it cannot be said that Canada failed

to assist in this respect. Counsel for the appficant@@mdidly acknowledged that it cannot be said that the
aq_esgprt was the reason this potential flight alternative

record shows that the failure to provide

failed.

[112] Although this was to be a &a\arter flight arranged by the Sudanese and although they
may have had officials on bogsd orting Mr. Abdelrazik back to Canada, one must ask why
Canada had so quickly revers ffer made only a few months earlier to provide an escort. No
eversal.' The applicant speculates that the refusal is a further
illustration that Canada Jad\det®rmined never to have Mr. Abdelrazik return to Canada and that
Canadian officials wo RS anything to facilitate his return. If it were established that this flight
failed because of th
merit. As there is
cannot accept the

n to believe that this is the reason why the flight failed to materialize, I
nt’s position.

[113}~The applicant submits that there were other alternatives to the Sudanese charter flight that
e able had the Canadian government taken positive action to repatriate Mr. Abdelrazik.
¢ characterized as “missed opportunities”. The Minister responsible for the Canadian

@

@



International Development Agency visited Khartoum aboard a government jet in August 2004 as did
Prime Minister Martin on November 24, 2004. The applicant further submits that Canada could

remove him from Sudan aboard a Canadian military flight from Khartoum to Camp Mirage ipthe
Middle East and then to Canada aboard a military flight. @b

[114] In my view, even if these alternatives were a possible avenue to effect Mr. ‘v\
repatriation, they need only be considered if Canada had a positive obligation under subgd
of the Charter to take such extraordinary actions to repatriate him. Canada had no suc a ion to
take these extraordinary actions, at that time and in the circumstances as they then existed:

QO

[115] In August 2008, Etihad Airlines provided Mr. Abdelrazik with a coXi{rmed flight reservation
on a flight from Khartoum to Toronto, via Abu Dhabi, subject to the pgymentof fare and taxes. He
requested that Canada issue him an emergency passport for this trip bu%e was provided.

ant making any submission

The September 15. 2008 flight

[116] At the hearing, the respondents raised an objection to
on the events relating to this proposed travel other than the &t an unpaid itinerary had been
secured. The basis for this objection was that there had tlement discussions between the
parties relating to this event and because of the order of @Otary Tabib of November 27, 2008,
wherein she ruled that only the questions put on cross% ation authenticating the itinerary were
admissible. I ruled that the evidence that no emerge ort was issued was also admissible as it

was referenced in the affidavit of Mr. Abdelrazik Qkd as without question that he remained in
Sudan. I ruled that in keeping with the order o honotary, nothing further was admissible in
evidence.

[117] Accordingly, the Court has no ev efore it as to why the emergency passport was not

issued. The flight was not paid forQend we have no knowledge whether the applicant was in a
position to pay for the reservation Ny passport have been issued. There was no evidence that
Canada gave consideration to loang{g MYy Abdelrazik funds to pay for this itinerary, even if consent
of the 1267 Committee was requidy

[118] The applicant subxfyits\{gat he had previously been told by Canadian officials that an
emergency passport would ¢ 1f he secured an itinerary but that following this potential flight, the
respondents changed tK

passport would issue:

[119] There i s
Canadian offig ly after this event. The first such reference is in a letter to applicant’s counsel

Mr. ¢lrazik, upon his submission of a confirmed and paid travel itinerary to the Consular Section of the
ga j bassy, Khartoum. [Emphasis added.]



[120] It was Canada’s view that it was illegal under the 1822 Resolution and the laws of Canada to
financially assist Mr. Abdelrazik. Canada was also aware that he was impecunious. It is not
unreasonable to suggest, as the applicant did, that in adding the condition that the itinerary be apaid
one, Canada was ensuring that it would not be called upon to provide the emergency passpor%
applicant submits that this added condition is further evidence that Canada never intended to pe

him to return to Canada. The weight of the evidence supports that submission. O

The UN 1267 travel ban

[121] The UN 1267 travel ban provides that States shall “prevent the entry Q r the transit
} Agrdp

through their territories” of listed individuals, “provided that nothing in K shall oblige
any State to deny entry into or require the departure from its territories @ Y
g justified.”

paragraph shall not apply where entry or transit is necessary for the fulfilnis
the Committee ...determines on a case-by-case basis only that entry om&risi

[122] The respondents submit that this provision applies to Ha@( ugh a State’s airspace in

addition to travel on its land and waters. Mr. Abdelrazik must h foreign airspace to return

home from Sudan. The respondents’ position is that any assig@ncsBy Canada that would result in

such an air flight by him would be in breach of Canada’s tional obligations. The applicant

submits that the respondents’ interpretation is incorrect a @er submits that Canada’s use of this
A §§0

UN Resolution to deny Mr. Abdelrazik the right to refu anada is a “highly disingenuous and
willful example of frustration” of his Charter rightsQ

[123] The respondents rely on the Paris jon Relating to the Regulation of Aerial
Navigation [signed at Paris, October 13, ] Convention) and the Chicago Convention on
International Civil Aviation [December 7,(1944€Y 1944] Can. T.S. No. 36] (Chicago Convention) in
support of its position that “territory” as udQdinghe UN Resolution includes airspace. In my view, all
that these Conventions illustrate is tiayStates have certain rights with respect to travel through the
airspace above their territory; howexgiN\¢+does not follow that the word “territory” in Resolution

1822 includes airspace.
@

[124] Article 1 of the Chicag vention provides “[t]he contracting States recognize that every
State has complete and excly

"'.'r\ overeignty over the airspace above its territory” (emphasis added).

protection or mandQseof the State.” While Article 3 entitles States to prohibit aircraft from flying
over its territo




[126] Security Council Resolution 1455 (2003) called on States to report to the 1267 Committee
on how they had implemented its measures. By letter dated April 15, 2003, Canada’s Ambas T
and Permanent Representative wrote to the Security Council requesting that it inform the
Committee that Canada “has implemented all of these measures through, inter alia, legislative
regulatory instruments, as described in the attached document” (emphasis added). C"' en, o
examines the attached document under the heading “IV. Travel ban” one sees refere s@ to
Canada dealing with persons inadmissible to Canada under the provisions of the Im@lon and
Refugee Protection Act. That legislation applies only to persons who “enter” Canada has no
application to persons who are transiting through the airspace above Canadian tgsrigery. One must
conclude that in stating that Canada had implemented all of the measures unde \@ Resolution,
Canada must have been of the view that the Resolution did not require it yert listed persons
from travelling through Canadian airspace when travelling elsewhere; ot ada would have
referenced the measures taken to prevent such listed persons from flying ugh its airspace. There
is no evidence that Canada takes any action to prohibit persons on {1 list from transiting

through the airspace above Canada.

[127] Further, the respondents’ interpretation of the 1267 tr ads to a nonsensical result.
According to their interpretation, the Resolution permits a cigien™d%nter Canada if and only if he
happens to be standing at the Canadian border crossing prevents that same citizen from
reaching that border crossing as he cannot transit ove @Jr through air to reach it. On the
respondents’ interpretation the exemption that provide%flg tate is obliged to prevent its citizens
from entry becomes meaningless as there is virtug ossibility that a listed person will be
located at a border crossing and there is no possibt \n er current technology that he will be able
to simply transport himself to the border cros yrhout transiting over land or through the air.
Quite simply that could not have been the iatent! the drafters of the Resolution.

[128] There is also support that the sabH as not intended to apply to transit in air when a
person is returning to his country of ditigenship in the document entitled “Travel Ban: Explanation of
Terms” prepared by the 1267 Co %After listing the first two exemptions, (i) entry into or
departure of its own nationals, af (1Nwhere entry or transit is necessary for the fulfilment of a
judicial process, the Committee

Note: Member States are not €

Z to report to the 1267 Committee the entry into or transit through their

If, as the responde sqifit, States other than Canada are required to prevent the transit of
Mr. Abdelrazik as 2

reporting is reGaRd

i i %v it often includes a layover, such as is likely required for Mr. Abdelrazik on a
Y; the country of layover does not need to prevent the entry or report the transit to the
. In fact, the 1267 Committee seems to have wisely recognized that if it is to permit
urn home, it cannot require countries to prevent his transit through their territory.

acitizen to r
@r these reasons, I find that properly interpreted the UN travel ban presents no impediment



to Mr. Abdelrazik returning home to Canada. This interpretation is consistent with the objective of
the travel ban as stated by the 1267 Committee in its document “Travel Ban: Explanation of Terms”.
There they state that the objective of the travel ban is to “limit the mobility of listed individualgZ~]t
is to be noted that the travel ban does not restrict mobility within a country. Its concern is to p

these individuals from traveling from country to country raising funds and arms and spread

than in Sudan.

The flight scheduled for April 3. 2009

[130] In March 2009, Mr. Abdelrazik managed to obtain and pay for a
Montréal with a stop over in Abu Dhabi. He had been repeatedly r years that an
emergency passport would be provided in that eventuality. Notwi nding the numerous
assurances given by Canada over a period of almost five years, and reptated as recently as
December 23, 2008, on April 3, 2009 just two hours before the fli h&% to leave, the Minister of
Foreign Affairs refused to issue that emergency passport on the @ at he was of the opinion,
pursuant to section 10.1 of the Canadian Passport Order, * action is necessary for the
national security of Canada or another country.”

[131] The respondents make a number of submissions @is Court not to consider or examine

this refusal as part of the applicant’s Charter challg : ith the greatest of respect for these

respondents and their counsel, I find that none ' ubmissions has merit. In light of the
h

challenge the applicant has made asserting that hi§ er rights have been violated, and in light

oRNIs Court to consider this refusal, in these

e into disrepute.

[132] The respondents firstly submit t se section 10.1 of the Canadian Passport Order
has been found by the Federal Cou Appeal in Kamel v. Canada (Attorney General), 2009 FCA
21, [2009] 4 F.C.R. 449, not to off; Charter, it follows that decisions of the Minister made
pursuant to the section likewise ¢ ith the Charter. This submission is fundamentally contrary
to the decision of the Supreme Canada in Eldridge v. British Columbia (Attorney General),
[1997] 3 S.C.R. 624. At para, of that decision, the Court said that the Canadian Charter can
apply in two ways to the le WQn or to decisions made under the legislation.

of the evidence reviewed thus far, a failure
circumstances, would bring the administragiery o

First, legislation may be e unconstitutional on its face because it violates a Charter right and is not
saved by s. 1. In such legislation will be invalid and the Court compelled to declare it of no force or
effect pursuant to s. he Constitution Act, 1982. Secondly, the Charter may be infringed, not by the
legislation itself, bu actions of a delegated decision-maker in applying it. In such cases, the legislation
remains valid, b y for the unconstitutional action may be sought pursuant to s. 24(1) of the Charter.

[13 herefore, although there is no doubt that section 10.1 of the Canadian Passport Order has
?% d to be constitutionally valid by the Federal Court of Appeal in Kamel, it does not follow

very refusal of the Minister made pursuant to that section must necessarily also be

X

@@



constitutionally valid. The issue before the Federal Court of Appeal in Kamel was limited to whether
section 10.1 violated section 6 of the Charter and, if it did, whether it was justified under section 1.
In his judgment, Justice Décary was careful to note [at paragraph 11]: “I will not comment on T
aspects of this case, and nothing in my reasons shall be interpreted as having an impact
decision that the Minister will eventually make after reconsidering Mr. Kamel’s pass
application.” In other words, while the section is valid, the decision made under it may no, g

[134] As is implied in subsection 4(3) [as am. by SI/2004-113, s. 3] of the Canadial\Passport
Order, the issuance or refusal to issue a passport is a matter of royal prerogative. The S e Court
of Canada in Operation Dismantle Inc. et al. v. The Queen et al., [1985] 1 S.CRN441 held that
where the Crown prerogative violates an individual’s rights provided in the Chayk @ the exercise
of the prerogative can be reviewed by the Court.

[135] The Federal Court of Appeal in Veffer v. Canada (Minister of n Affairs), 2007 FCA
247, [2008] 1 F.C.R. 641, at paragraph 23 has also specifically conf&d thét the exercise of the

royal prerogative in the issuance of passports is subject to examin for compliance with the
Charter:

‘S

...there is no question that the Passport Canada policy is subject to C}
passports is a royal prerogative. As stated by Justice Laskin in Bla
O.R. (3d) 215 (C.A.), at paragraph 46:

tiny, even though the issuance of
Canada (Prime Minister) (2001), 54

By s. 32(1)(«a), the Charter applies to Parliament and th%mmem of Canada in respect of all matters
within the authority of Parliament. The Crown prerogapsNies Within the authority of Parliament. Therefore,
if an individual claims that the exercise of a prerogatf{g power violates that individual’s Charter rights, the

court has a duty to decide the claim. @

[136] The respondents submit that the ffaliditg\ 0 the Minister’s decision of April 3, 2009 not to
issue an emergency passport is not a matt apphis Court may consider in the present application. It
is argued that the proper course w. r the applicant to file a judicial review application under
section 18.1 [as enacted by S.C. 199 . 5; 2002, c. 8, s. 27] of the Federal Courts Act [R.S.C.,
1985, c. F-7, s. 1 (as am. idem, s. 1{4{ chaflenging that decision. It is submitted that unless that course
is taken, the Court does not hav, er evidentiary record before it on which to assess the validity
of the decision. @

[137] A similar submis as'made by the Crown and rejected by this Court in Khadr v. Canada
(Attorney General), 20 J27,[2007] 2 F.C.R. 218. The Crown asked the Court not to decide the
issue of whether the &{lutyto issue a passport to Mr. Khadr was contrary to sections 6 and 7 of the
Charter because dequacy of the record. I adopt without reservation the following from

paragraphs 57-59 decision of Justice Phelan:

The respomdedis-¢oncern for the record is two-fold. Firstly, the respondent acknowledges that the applicant
Airly because he did not have a chance to address the new grounds for denial of a passport—
y,/This assumes that the Minister had the right to create this new ground outside the bounds of
Yassport Order. Secondly, the respondent says that it has not put forward sufficient section 1

Chaence to demonstrate that any breach of a Charter right is justified.
Q



The simple response to that is that the respondent cannot deprive the applicant of his rights to a proper
determination because of the respondent’s failure to put forward proper evidence. The applicant must take the
record as it is—not the record it would like. So too, the respondent has to take the record it created—it does not
get a second chance to create a further and better record.

With respect to section 1 evidence, the respondent gambled that the Charter arguments would bg dismisSed
without the necessity of a section 1 analysis. Sometimes the gamble does not pay out. o

[138] Justice Phelan [at paragraph 61] ultimately determined that he would not deci%case on
Charter grounds because, as stated in Baker v. Canada (Minister of Citizenship and Inmimegration),
[1999] 2 S.C.R. 817, “courts should refrain from dealing with Charter issues raisegipan application
for judicial review where it is unnecessary to do so”. In this case, the only ised by this
applicant is his Charter claim; he has not raised the claim that the decisio rocedurally unfair
and contrary to the rules of natural justice. Accordingly, it is necessary } cas¥’to determine the
Charter issue raised with respect to the decision.

[139] The respondents also submit that the manner in which the a nt proposes to proceed is,
in effect, a collateral attack on the Minister’s decision. This they s g on the decisions of the
Federal Court of Appeal in Canada v. Grenier, 2005 FCA 348, .C.R. 287 and the Supreme
Court in Garland v. Consumers’ Gas Co., 2004 SCC 25, [20044(l /R. 629, amounts to a collateral
attack on the decision when the proper avenue to challengg Aty way of judicial review. Counsel
for the respondents went on to note, parenthetically, thatgl@line for filing an application under

section 18.1 of the Federal Courts Act to judicially revj ¢ April 3, 2009 decision has expired.

[140] Mr. Grenier was an inmate in a federal i
segregation by the head of the institution for hi t in throwing some forms at a guard, which
the guard claimed he perceived to be a a er than challenging the decision by way of
judicial review, Mr. Grenier brought an pftion {4 damages three years after the decision, claiming
that the decision was unlawful in that it w ssive and arbitrary. The issue before the Court was
whether it was necessary for the inlsgte to attack the decision by way of judicial review before
bringing an action in damages. Th 1 Court of Appeal held that a litigant who impugns a
federal agency’s decision is not ag{(ib to choose between a judicial review proceeding and an
action in damages as section 1 . by S.C. 1990, c. 8, s. 4; 2002, c. 8, s. 26] of the Federal
Courts Act required proceedin @y of judicial review.

ittddn. He had been placed in administrative

[141] The Grenier decifordoes not assist the respondents. Unlike Grenier, where the challenge
was commenced by ction, the matter before this Court is brought by way of notice of
application pursuant spetions 18 and 18.1 of the Federal Courts Act. There is no indirect

challenge; it is a dff€ct lenge to the decisions made by the respondents.

action did not constitute a collateral attack on the orders of the Ontario Energy Board. In

Q%ﬁ tse of its reasons, the Court discusses the doctrine of collateral attack, as follows [at

bee@orized by the Ontario Energy Board’s rate orders. The Supreme Court held that the



paragraph 71]:

The doctrine of collateral attack prevents a party from undermining previous orders issued by a coys~Qr
administrative tribunal. . .. Generally, it is invoked where the party is attempting to challenge the validif(of}a
binding order in the wrong forum, in the sense that the validity of the order comes into question in sepa
proceedings when that party has not used the direct attack procedures that were open to it (i.e., appe judicia
review). In Wilson v. The Queen, [1983] 2 S.C.R. 594, at p. 599, this Court described the rule agaifkt eral

attack as follows:
It has long been a fundamental rule that a court order, made by a court having jurisdiction to%t, stands
and is binding and conclusive unless it is set aside on appeal or lawfully quashed. It is also-xell settled in the
authorities that such an order may not be attacked collaterally—and a collateral attack escribed as an
attack made in proceedings other than those whose specific object is the reversal, varj ullification of
the order or judgment. [Citations and authorities omitted.]

[143] The applicant submits that his challenge of the Minister’s decisio ot a collateral attack,
as described by the Supreme Court, as he is not attacking the decisigh indirectly or in the wrong
forum. He is challenging the constitutional validity of the Minister. %sion under the Charter in
the Federal Court—the proper forum for such an attack. @

[144] In this instance, I agree with the applicant. The chall€ge Yo’the Minister’s decision cannot
be said to have been made in a collateral fashion. The app challenging the decision head on
and in the proper forum. While it was open to the appli @hallenge the Minister’s decision on
the basis that it breached the rules of natural justice a%cedural fairness, he chose not to do so.
Given that this application was already outstanding 03¢ to a hearing, choosing such a course of
action was consistent with the well-established pr@that all relevant matters ought to be dealt
with as one, not split. He made application to t t to file additional affidavit evidence as part
of the record in this application. That agdi¥io idence includes the Minister’s April 3, 2009
decision and its impact of the applicant’s\fepatridtion. This motion was allowed, on consent, and by
order of this Court on April 17, 2009, cros ination on the additional evidence was permitted.

[145] Tt is clear from a reading o
constitutional right to enter Cana
following passages from the a

ice of application that the applicant is claiming that his
asN\deen violated by the respondents on an ongoing basis. The
tice of application reflect this claim.

The Respondents have frustrat pplicant’s efforts to return to Canada, and in fact have connived to keep
the Applicant in de facto exi udan through a combination of actions undertaken negligently or in bad faith.

pondents have violated the Applicant’s right as a Canadian to enter Canada. This
lled the Applicant’s life, liberty and security of the person by exiling him in Sudan.
cted by the Canadian Charter of Rights and Freedoms and are the subject of this

9

Through bad faith n
ongoing breach has \n
These rights a ::}

Applicati
He seeks aration that the respondents have violated his right to enter Canada under subsection
6(1) 'a ¢ Charter and pursuant to subsection 24(1) seeks a remedy for that violation.

Ay
K7

he decision of the Minister on April 3, 2009 was merely the most recent of the actions and



inactions that are complained of as constituting this ongoing breach and, in my view, is properly
subject to the Court’s consideration in this application. If the respondents wished to exclude the
April 3, 2009 decision from the Court’s consideration in this application, they ought to have op d
the applicant’s motion to file supplementary evidence that directly brings that decision befo%
Court in this proceeding. Consideration of the April 3, 2009 decision is necessary in_order
determine the real issue in controversy between these parties; not to do so would result i algye

injustice to the applicant

[147] Lastly, it is clear that the respondents knew exactly the issue before this @namely
whether they had violated the applicant’s right to enter Canada. In their writte orandum of
argument filed April 9, 2009, they write: @“

The Charter is not engaged in this case. The applicant’s present inability to ret <@ amxda is a result of his
listing on the 1267 list and the resulting prohibition against travel through other coQgfes. The applicant has not
been denied entry into Canada by the government contrary to s. 6 of the Charter. In axyyevent, the applicant has
failed to provide this Court with a sufficient factual and legal foundation to ggdund his very serious allegations

of a violation of his Charter rights. Section 6 of the Charter does not cre@ iive obligation for Canada to

repatriate its citizens. Such an interpretation would run counter tq C international obligations and
interfere in matters of Crown prerogative, foreign affairs and high poli

[148] In my view, the submission that the applicant had
Government of Canada was not accurate when made
applicant an emergency passport. Whether or not the Et
2009 would breach the travel ban set out in the 1
Court that had Mr. Abdelrazik been in possession

would not have been on that flight and no@

denied entry into Canada by the
after the Minister had denied the
irways flight scheduled for April 3,
lution, there is no evidence before the
ergency passport issued by Canada that he
anada. I find that the only reason that
Mr. Abdelrazik is not in Canada now is be e actions of the Minister on April 3, 2009.

[149] The respondents submit that the t t@/enter Canada as provided for in subsection 6(1) of
the Charter does not entail positive Q gatlons on Canada. Their submission, to paraphrase Justice
L Heureux-Dubé¢ in Haig v. Canada' ' Canada (Chzef Electoral Oﬁ‘ cer), [1993] 2 S.C.R. 995

[150] In Gosselin v. ‘Attorney General), 2002 SCC 84, [2002] 4 S.C.R. 429, a case
involving section 7 of arter, the Supreme Court acknowledged that one day the Charter may
be interpreted to ingdude)positive obligations such that the failure to do the positive act will
constitute a breac t harter. It was there stated [at paragraph 82]:

The question thgfeTyy is not whether s. 7 has ever been—or will ever be—recognized as creating positive
rights. Ragh Qgstion is whether the present circumstances warrant a novel application of s. 7 as the basis
for a po, obligation to guarantee adequate living standards

[151] Court and the Federal Court of Appeal in Kamel in the passage below noted the critical
im of a passport, not just to engage in travel, but for a citizen to enter Canada.’ The fact that

Irazik had secured and paid for a flight for April 3, 2009 back to Canada but was prevented
g ying only because he lacked the emergency passport previously promised by Canada, proves



that importance [Kamel, at paragraphs 14—15]:

enter, remain in and leave Canada”, does not impose a duty on the State to facilitate the international ‘,_.‘
Canadian citizens. The appellant also maintains that the respondent has not demonstrated that a passpof

The appellant submits that subsection 6(1) of the Charter, which gives every Canadian citizen “the rig “! to
required to enter or leave Canada.

substantially with Justice Noél’s remarks on this point. To determine that the refusal to issue port to a
Canadian citizen does not infringe that citizen’s right to enter or leave Canada would be to interpr Charter
in an unreal world. It is theoretically possible that a Canadian citizen can enter or leavg-Ganada without a
passport. In reality, however, there are very few countries that a Canadian citizen wishin @ Canada may
enter without a passport and very few countries that allow a Canadian citizen to re eEsada without a
passport (A.B., Vol. 7, p. 1406, Thomas affidavit). The fact that there is almost ng anadian citizen can
go without a passport and that there is almost nowhere from which he or she entef Canada without a
passport are, on their face, restrictions on a Canadian citizen’s right to enter o ve Canada, which is, of
course, sufficient to engage Charter protection. Subsection 6(1) establishe@on ete right that must be

At the hearing, we did not consider it useful to hear the respondent on this issue. In fa§tj ee

assessed in the light of present-day political reality. What is the meaning of &xght that, in practice, cannot be

exercised? @
[152] I agree with the Court of Appeal. In my view, W%ltizen is outside Canada, the
T

Government of Canada has a positive obligation to issue an gency passport to that citizen to
permit him or her to enter Canada; otherwise, the right gu@ by the Government of Canada in
subsection 6(1) of the Charter is illusory. Where the G ent refuses to issue that emergency
passport, it is a prima facie breach of the citizen’s Ch: jghts unless the Government justifies its
refusal pursuant to section 1 of the Charter. As no Cotroni, the Supreme Court held that such
interference must be justified as being required taQget a reasonable state purpose. In Kamel the
Federal Court of Appeal held that section 10. @ Canadian Passport Order was a reasonable
state purpose; however, the respondent mytstil[ReSteblish that the decisions made under section 10.1

are “justified” on a case-by-case basis.

[153] I find that the applicant’s %ﬂght as a citizen of Canada to enter Canada has been
breached by the respondents in faj ssue him an emergency passport. In my view, it is not
necessary to decide whether that hwas done in bad faith; a breach, whether made in bad faith
or good faith remains a breach ent justification under section 1 of the Charter, the aggrieved
party is entitled to a remedy itheen necessary to determine whether the breach was done in bad
faith, I would have had n lon making that finding on the basis of the record before me. As I
have noted througho is evidence that supports the applicant’s contention that the
Government of Cangda a determination in and around the time of the listing by the 1267

Order. Rather 1tuting that process then, Canada put forward a number of explanations as to
why he was @g provided with an emergency passport, only some of which were accurate: he
i t and commercial air carriers will not board him; he has secured an itinerary but not
: W._ t; he is listed on the 1267 Committee list and cannot fly in the air space of Member
States; and [aétly, when he had managed to meet the last condition set by Canada that he have a paid
gc refusal is necessary for the national security of Canada or another country. This was an

W e Minister was to make only after the process prescribed by his own department was

@

@



followed, giving Mr. Abdelrazik an opportunity to know of and address concerns. Not only was that
not done, the Minister waited until the very last minute before the flight was to depart to deny the
emergency passport, and although the basis of the refusal is indicated, he provides no explanati f
the basis on which that determination was reached, no explanation as to what had changed

Mr. Abdelrazik resided in the Canadian embassy that warranted this sudden finding, and nothin
indicate whether the decision was based on him being a danger to the national security of Canadadpr
on being a danger to another country. Further, there was no explanation offered as

Sudan. In my view, denying a citizen his right to enter his own country requires, at a mifrsim, that
such increased risk must be established to justify a determination made under seetgen 10.1 of the
Canadian Passport Order. If he poses no greater risk, what justification can thgfg
the Charter by refusing him to return home; especially where, as here, the gltegf S to effectively
exile the citizen to live the remainder of his life in the Canadian embas @ Nhn short, the only
basis for the denial of the passport was that the Minister had reached thi/dpinion; there has been
nothing offered and no attempt made to justify that opinion. &

[154] The respondents have provided no evidence to support a s@ defence to the prima facie
breach of the Charter from refusing to issue the emergency p ey simply submitted to the
Court that there had been no breach. Having found a brgdch;\He burden then shifted to the
respondents to justify that breach. Inthe absence of a nce, it has not been justified.
Notwithstanding this, I have considered whether the Mj t)J determination that Mr. Abdelrazik
posed a danger to national security or to the securit another country constitutes a section 1
defence in itself and have concluded that it does not.
[155] As previously noted, the guidelines of P @mada provide that whenever a citizen may
be denied passport privileges, there is a m n place that provides the citizen with procedural
fairness and natural justice. It is fair to asSumehat the minister put these processes in place in his
Department in recognition of a citizen’ er rights and the special relationship that exists
between a citizen and his country. T is no suggestion that the Minister followed this process. In
fact, the Minister appears to have decision to deny the emergency passport with no input
from Passport Canada. He had ma( y to render such a decision after following the processes set
by his own department, if there basis to support his opinion. He did not. There is nothing in
the report of his decision to i Ay that his decision is made based on recent information he has
received. There is nothing tfMsdcate the basis on which he reached his decision. Even if a decision
such as his can be said tqda™been a decision prescribed by law as it is based on section 10.1 of the
Canadian Passport Or& decision itself must also be shown to be justified as being required to
meet a reasonable Stose, as the Supreme Court stated in Cotroni. It is simply not sufficient
for the Minister to ('
establish that it aQQQre
substitute its c@u for that of the Minister, when no basis is provided for the opinion, the Court
N\ refusal was required and justified given the significant breach of the Charter that
gort to a Canadian citizen entails. In this case, the refusal of the emergency passport
"-ﬁ’ Mr. Abdelrazik as a prisoner in a foreign land, consigned to live the remainder of

at he has reached this opinion and “trust me”—he must show more; he must




a breach of Mr. Abdelrazik’s right to enter Canada. Specifically, I find:
(1) That CSIS was complicit in the detention of Mr. Abdelrazik by the Sudanese authorities in 2%

(i1) That by mid-2004 Canadian authorities had determined that they would not take any active st

to assist Mr. Abdelrazik to return to Canada and, in spite of its numerous assurances to t agy,
would consider refusing him an emergency passport if that was required in order to en he
could not return to Canada;

(ii1) That there is no impediment from the UN Resolution to Mr. Abdelrazik begsmg\repatriated to
Canada—no permission of a foreign government is required to transit through jpg\Rirspace—and the
respondents’ assertion to the contrary is a part of the conduct engasg \ 0 cnsure that

Mr. Abdelrazik could not return to Canada; and

(iv) That Canada’s denial of an emergency passport on April 3, 2009, gfter al¥ of the pre-conditions
for the issuance of an emergency passport previously set by Canada hadNqeen met, is a breach of his
Charter right to enter Canada, and it has not been shown to be save rsection 1 of the Charter.

[157] Having found that the applicant’s right as a citizen ofd{anad? to enter this country has been
breached by Canada, he is entitled to an effective remedy. @

What is the effective remedy? %
[158] I agree with the respondents that a hould not go further than required when
fashioning a remedy for a Charter breach: dreau v. Nova Scotia (Minister of Education),

2003 SCC 62, [2003] 3 S.C.R. 3. In this ¢fise, thd applicant is entitled to be put back to the place he
would have been but for the breach —in 2

[159] In saying this, I am mindful
possible, wipe-out all the consequetfce
in all probability, have existed

Court of International Arbitrati§

ternational law principle that “reparation must, as far as
the illegal act and re-establish the situation which would,
t had not been committed,” as it was put by the Permanent
e Chorzow Factory Case (Ger. v. Pol.) (1928), P.C.IJ., Sr. A,

persuasive sourcey/f érpretation of the Charter’s provisions.” Similarly, I am of the view that
principles of interds
Charter remedf(



available to the applicant from his April 3, 2009 unused ticket, then the respondents are to provide
the airfare or additional airfare required because, but for the breach, he would not have to incur this

expense.
[161] The applicant has asked that the respondents return him to Canada “by any safe means

disposal”. In my view, the manner of returning Mr. Abdelrazik, at this time, is best e

s
S

respondents in consultation with the applicant, subject to the Court’s oversight, and s
being done promptly.

assistance to
exception to

[162] The respondents may submit that they are unable to provide any fina
permit Mr. Abdelrazik to return to Canada as Resolution 1822 prohibits it. As ng
the travel ban and asset freeze is the fulfilment of a “judicial process”.

[163] “Process” is defined in the Canadian Oxford Dictionary (2nd% mean “a course of
action or proceeding”. Black’s Law Dictionary (8th ed.) states that “progess” means “the proceedings
in any action or prosecution”. A judicial process means the same &judicial proceeding. The
Supreme Court of Canada in Markevich v. Canada, 2003 SCC 9, S.C.R. 94, discussed the

meaning of the word “proceeding” as found in the Crown L d Proceedings Act, R.S.C.,
1985, c. C-50 [s. 1 (as am. by S.C. 1990, c. &, s. 21)] and fi o have a broad meaning. Its

observations are equally applicable here [at paragraph 24]: Q

Although the word “proceeding” is often used in the contex action in court, its definition is more

expansive. The Manitoba Court of Appeal stated in Royce 1. nald (Municipality) (1909), 12 W.L.R. 347,
at p. 350, that the “word ‘proceeding’ has a very wide mgffit nd includes steps or measures which are not in
any way connected with actions or suits”. In Black’s LguQRtionary (6th ed. 1990), at p. 1204, the definition of
“proceeding” includes, inter alia, “an act necessary t¢ @ in order to obtain a given end; a prescribed mode
of action for carrying into effect a legal right”.

[164] Accordingly, a judicial process, fc rposes of the exemption from the asset freeze and
travel ban, encompasses more than tRssgssuance of a summons to appear as a witness before a court
as was submitted by the respondent; des all steps in the judicial process, including the steps
required by order of the Court a of the completion of the suit or application. This view is
supported by the French lang sion of Security Council Resolution 1617 which uses the
phrase [at paragraph 1(b)] “/e ed) paragraphe ne s’applique pas lorsque [’entrée ou le transit est
nécessaire a 1’aboutisse une procédure judiciaire”. On a plain meaning reading
“aboutissement” means ‘@@we, result”.® Thus it would include, in my view, measures required to

be taken in execution mpletion of a court order.
f

[165] In this cas&, ch assistance provided by Canada is in fulfilment of this judicial process
and is not a viola s\- he UN Resolution.

N :: required, in the Court’s opinion that the respondents, at Canada’s expense,
R "
QI

.\Qif) from Foreign Affairs to accompany Mr. Abdelrazik on his flight from Khartoum to
, I#5s he waives the requirement for an escort. In my view, this is required to ensure that

[166]
provid

Montréal




that he does return to Canada.

[167] It is further required, in the Court’s judgment that the Court satisfy itself that Mr. Abdelpazik
has in fact returned to Canada. Accordingly, in fulfilment of this judicial process, the Court re \%
that Mr. Abdelrazik attend before it at the time and date specified in the judgment.

<

[168] The Court reserves the right to oversee the implementation of this judgment and the
right to issue further orders as may be required to safely return Mr. Abdelrazik to Canada.

[169] As agreed upon by the parties, costs are reserved. The applicant g
submissions on costs to the respondents and file a copy with the Court, not gude

provide his
g 15 pages,

exceeding 15 pages within a further 15 days. The applicant shall have a ¢y 10ndays to reply, not
exceeding 10 pages.

JUDGMENT

THIS COURT ORDERS AND ADJUDGES that: @9
1. This application is allowed; ; @

2. The applicant’s right to enter Canada has beea=Ry
Charter;

3. The respondents are directed to issue t an emergency passport in order that he may
return to and enter Canada;

ed contrary to subsection 6(1) of the

4. The respondents, after consulta with the applicant, are to arrange transportation for the
applicant from Khartoum to Montr¢ da such that he arrives in Canada no later than 30 days
from the date hereof;

5. Should such travel arrange not be in place within 15 days of the date hereof, the parties
shall advise the Court and ¢diate hearing shall be held at which time the Court reserves the
right to issue such furthg{(ordsys as are deemed necessary in order to ensure the transportation to
and safe arrival of the t in Canada within 30 days of this judgment, or such longer period as
this Court then finds @cessary in the circumstances;

Quebec, AZanx
respon -4@
by the Coury£ubject to an extension of that date on application by either party and upon the Court
bei

g>atisfied that through no fault of the respondents it is not possible or practicable for the
‘i @ 0 appear at the date and time set; and

&
@



7. Costs are reserved.
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Canadian Charter of Rights and Freedo :
1. The Canadian Charter of Rights and Free uarantees the rights and freedoms set out in it subject only

to such reasonable limits prescribed by la can be demonstrably justified in a free and democratic society.
6. (1) Every citizen of Canada h@ght to enter, remain in and leave Canada.

(2) Every citizen of Cana d ®ery person who has the status of a permanent resident of Canada has the
right

(a) to move to and ta@idence in any province; and
(b) to pursue the ging of a livelihood in any province.
(3) The s ied in subsection (2) are subject to

(a) an practices of general application in force in a province other than those that discriminate
among persQds primarily on the basis of province of present or previous residence; and

Q& (@aws providing for reasonable residency requirements as a qualification for the receipt of publicly
d

3% social services.

@@



(4) Subsections (2) and (3) do not preclude any law, program or activity that has as its object the amelioration
in a province of conditions of individuals in that province who are socially or economically disadvantaged if the
rate of employment in that province is below the rate of employment in Canada.

apply to a court of competent jurisdiction to obtain such remedy as the court considers appropriat

24. (1) Anyone whose rights or freedoms, as guaranteed by this Charter, have been infringed or )¢
the circumstances. &

(2) Where, in proceedings under subsection (1), a court concludes that evidence was 0‘: xd in a manner
that infringed or denied any rights or freedoms guaranteed by this Charter, the evidence ghaliNack
established that, having regard to all the circumstances, the admission of it in the ::E gs would bring the

administration of justice into disrepute.

30 June 2008)

The Security Council, @

Recalling its resolutions 1267 (1999), 1333 (2000), 1363 (200)N{&7372001), 1390 (2002), 1452 (2002),
1455 (2003), 1526 (2004), 1566 (2004), 1617 (2005), 1624 (2005 006), 1730 (2006), and 1735 (2006),

Security Council Resolution 1822 (2008) (adopted by the Security COKH at™Ws 5928th meeting, on

and the relevant statements of its President,

Reaffirming that terrorism in all its forms and manifestat %nstitutes one of the most serious threats to
peace and security and that any acts of terrorism are cri (> Rayd unjustifiable regardless of their motivations,
' unequivocal condemnation of Al-Qaida, Usama

whenever and by whomsoever committed, and reitergix
bin Laden, the Taliban, and other individuals, gro @
S

Nydertakings, and entities associated with them, for
ongoing and multiple criminal terrorist acts ai at

destruction of property and greatly undermini

Reaffirming the need to combat by aliMpeans, in accordance with the Charter of the United Nations and
international law, including applicable j ipnal human rights, refugee, and humanitarian law, threats to
international peace and security cause orist acts, stressing in this regard the important role the United
is effort,

1 Assembly of the United Nations Global Counter-Terrorism Strategy
d the creation of the Counter-Terrorism Implementation Task Force

(CTITF) to ensure overall gb-oddigation and coherence in the counter-terrorism efforts of the United Nations

and Al-Qaida and ot{\Xr if)Jividuals, groups, undertakings and entities associated with them,

system,
Reiterating its de@@ about the increased violent and terrorist activities in Afghanistan of the Taliban

Recalling |

(’ ion 1817 (2008) and reiterating its support for the fight against illicit production and
ps“from and chemical precursors to Afghanistan, in neighbouring countries, countries on
3)drug destination countries and precursors producing countries,

Expiessing its deep concern about criminal misuse of the Internet by Al-Qaida, Usama bin Laden and the
%ali@d other individuals, groups, undertakings, and entities associated with them, in furtherance of
I ts,



Stressing that terrorism can only be defeated by a sustained and comprehensive approach involving the active
participation and collaboration of all States, and international and regional organizations to impede, impair,
isolate, and incapacitate the terrorist threat,

Emphasizing that sanctions are an important tool under the Charter of the United Nations in the mainte
and restoration of international peace and security, and stressing in this regard the need for robws

implementation of the measures in paragraph 1 of this resolution as a significant tool in comba ofst
activity,

Urging all Member States, international bodies, and regional organizations to allocate suffici urces to
meet the ongoing and direct threat posed by Al-Qaida, Usama bin Laden and the Taliban, and other individuals,
groups, undertakings, and entities associated with them, including by participating actively tifying which
individuals, groups, undertakings and entities should be subject to the measures referr aragraph 1 of

this resolution,
Reiterating that dialogue between the Committee established pursuant to tion 1267 (1999) (“the
Committee”) and Member States is vital to the full implementation of the meaﬁ

ordance with the measures
s of Member States and the
als, groups, undertakings, and
0) (the “Consolidated List”) and

Taking note of challenges to measures implemented by Member Statps—t
referred to in paragraph 1 of this resolution and recognizing conti uin@‘l
Committee to ensure that fair and clear procedures exist for placin

entities on the list created pursuant to resolutions 1267 (1999) and 3

for removing them, as well as for granting humanitarian exemptions

Reiterating that the measures referred to in paragraph 1 of t
not reliant upon criminal standards set out under national la

tion, are preventative in nature and are

Emphasizing the obligation placed upon all Membe@o implement, in full, resolution 1373 (2001),
including with regard to the Taliban or Al-Qaidg/as\ sy individuals, groups, undertakings or entities
associated with Al-Qaida, Usama bin Laden h %‘ pan, who have participated in financing, planning,
facilitating, recruiting for, preparing, perpetrafifig, or@liérwise supporting terrorist activities or acts, as well as
to facilitate the implementation of counter-teN&gism gbligations in accordance with relevant Security Council
resolutions,

Welcoming the establishment by the %General pursuant to resolution 1730 (2006) of the Focal Point
within the Secretariat to receive delistiQ& red\ests, and taking note with appreciation of the ongoing cooperation
between the Focal Point and the Copm

Welcoming the continuing ¢
of Special Notices, which a
role of the Analytical Sup

of the Committee and INTERPOL, in particular on the development
ber States in their implementation of the measures, and recognizing the
anctions Implementation Monitoring Team (“the Monitoring Team”) in this

regard,

Welcoming the co nre-tooperation of the Committee with the United Nations Office on Drugs and Crime,
in particular on tecRhga) assistance and capacity-building, to assist Member States in implementing their
obligations und nd other relevant resolutions and international instruments,

Noting Qycern the continued threat posed to international peace and security by Al-Qaida, Usama bin

Laden a :\/’ liban, and other individuals, groups, undertakings and entities associated with them, and
reaffirming Ns¥esolve to address all aspects of that threat,

& @der Chapter VII of the Charter of the United Nations,



Measures

1. Decides that all States shall take the measures as previously imposed by paragraph 4(b) of resolution
1267 (1999), paragraph 8(c) of resolution 1333 (2000), and paragraphs 1 and 2 of resolution 1390 (2002 (P
respect to Al-Qaida, Usama bin Laden and the Taliban, and other individuals, groups, undertakings, and ehi
associated with them, as referred to in the list created pursuant to resolutions 1267 (1999) and 1333 (2000)

“Consolidated List”): @
h

(a) Freeze without delay the funds and other financial assets or economic resources of t ese& vrduals,
groups, undertakings and entities, including funds derived from property owned or contro ectly or
indirectly, by them or by persons acting on their behalf or at their direction, and ensure that neither these nor
any other funds, financial assets or economic resources are made available, directly o ctly for such
persons’ benefit, or by their nationals or by persons within their territory;

(b) Prevent the entry into or transit through their territories of these individua ide hat nothing in this
paragraph shall oblige any State to deny entry or require the departure from its sQ¥gries of its own nationals
and this paragraph shall not apply where entry or transit is necessary for the ﬁl of a judicial process or
the Committee determines on a case-by-case basis only that entry or transit is %ed;

(c) Prevent the direct or indirect supply, sale, or transfer, to thege i als, groups, undertakings and
entities from their territories or by their nationals outside their territorfgoxIsg their flag vessels or aircraft,
of arms and related materiel of all types including weapons and ai . military vehicles and equipment
paramilitary equipment, and spare parts for the aforementioned nical advice, assistance, or training
related to military activities;

2. Reaffirms that acts or activities indicating that an indﬁ&) group, undertaking, or entity is “associated
with” Al-Qaida, Usama bin Laden or the Taliban include:

(a) participating in the financing, planning, facili
conjunction with, under the name of, on behal

grmd\Dseparing, or perpetrating of acts or activities by, in
f r 4 ,ort of;

(b) supplying, selling or transferring arms relaggd materiel to;

(c) recruiting for; or

(d) otherwise supporting acts or ac@f;

Al-Qaida, Usama bin Laden or t@uan, or any cell, affiliate, splinter group or derivative thereof.

G iged’ of the Committee for the Conduct of its Work
pted on 7 November 2002, as amended on
@ 10 April 2003, 21 December 2005,
@ 29 November 2006, 12 February 2007 and

9 December 2008)

11.
@h 2 (b) of resolution 1390 (2002), as reaffirmed by subsequent relevant resolutions, including

In
Paca (b) of resolution 1822 (2008), the Security Council decided that the travel ban imposed under the
S% Taliban sanctions regime shall not apply where the Committee determines, on a case by case basis

@



only, that entry or transit is justified.

(@

(b)

(©

(d)

(®)

Each request for exemption must be submitted in writing, on behalf of the listed individual, to_the
Chairman. The States that may submit a request through their Permanent Mission to the United @ :

are the State(s) of destination, the State(s) of transit, the State of nationality, and the State of reside
no effective central government exists in the country in which the listed individual is located,.a United
Nations office or agency in that country may submit the request for exemption on the listed(fagivtduaPs
behalf.

Each request for exemption shall be received by the Chairman as early as possible but néﬁ&haﬂ five
working days before the date of the proposed travel.

Each request for exemption should include the following information: @

i. the permanent reference number, full name, nationality, passport numav document number

of the listed individual,

specific details of meetings or appointments; @
iii. the proposed dates and times of departure and return;
iv. the complete itinerary and timetable, including for all tra@ ;

v. details of the mode of transport to be used, including§

and names of vessels;

ii. the purpose of and justification for the proposed travel, with copies o%orting documents, including

plicable, record locator, flight numbers

vi. all proposed uses of funds or other financial ass@onomic resources in connection with the travel.
Such funds may only be provided in acc ith paragraph 1 of resolution 1452 (2002), as
modified by paragraph 15 of resolutjesy 1 06). The procedures for making a request under
resolution 1452 (2002) can be found fif’ Secti of these guidelines.

Once the Committee has approved a reque exemption from the travel ban, the Secretariat shall notify
in writing the Permanent Missions ${Kthe United Nations of: the State in which the listed individual is
resident, the State of nationality, s(s) to which the listed individual will be traveling, and any
transit State, as well as any UN @&{icdgency involved as provided for in paragraph (a) above, to inform
them of the approved travel, i nd timetable.

Written confirmation of
Chairman within five
office/agency as in p,
completion of the ex

etion of the travel by the listed individual shall be provided to the
ys following the expiry of the exemption by the State (or United Nations
(a) above) in which the listed individual has stated he will be resident after
travel.

(f)Notwithstanding exeription from the travel ban, listed individuals remain subject to the other measures

(b)
<

outlined in pa 1 of resolution 1822 (2008).

he information provided under paragraph (c) above, including with regard to points of
N\ require further consideration by the Committee and shall be received by the Chairman no less
working days prior to the commencement of the travel.

request for an extension of the exemption shall be subject to the procedures set out above and shall be
)y d by the Chairman in writing, with a revised itinerary, no less than five working days before the

§ Ty of the approved exemption.

@@



(i) The submitting State (or United Nations office/agency as in paragraph (a) above) shall inform the
Chairman immediately and in writing of any change to the departure date for any travel for which the
Committee has already issued an exemption. Written notification will be sufficient in cases where thé
of departure is advanced or postponed no more than 48 hours and the itinerary remains othes
unchanged. If travel is to be advanced or postponed by more than 48 hours, or the itinerary is chan
then a new exemption request shall be submitted in conformity with paragraphs (a), (b) and (c o

(§) In cases of emergency evacuation to the nearest appropriate State, including for medical or arian
needs or through force majeure, the Committee will determine whether the travel is jus ithin the
provisions of paragraph 1 (b) of resolution 1822 (2008), within 24 hours once notified of the name of the
listed individual traveler, the reason for travel, the date and time of evacuation, alo transportation
details, including transit points and destination. The notifying authority shall alg e, as soon as
possible, a doctor’s or other relevant national official’s note containing as mg#my~d&dails as possible of the
nature of the emergency and the facility where treatment or other necessary cSWas received by the

listed individual without prejudice to respect of medical confidentiality, as W¥as information regarding
the date, time, and mode of travel by which the listed individual returned tQ his/hp country of residence or
nationality, and complete details on all expenses in connection with the rgency evacuation.

(k) Unless the Committee otherwise decides, all requests for exemptio xtensions thereto which have
been approved by the Committee in accordance with the ab dures, shall be posted in the
Q%ée%@m

“Exemptions” section of the Committee’s website until expiry ption. [Footnotes omitted.]

Travel Ban: Explanation of Terms SS@

bin Laden, members of the Al-Qaida organizat n aliban and other individuals associated with them as
designated by the 1267 Committee on its Confgblidat . There is no expiry date for the travel ban sanction
measure which has been reiterated in subsequ ty Council resolutions concerning the 1267 regime, most

recently in paragraph 1 (b) of resolution 1822 (2 7adopted on 30 June 2008.
axons Member States to:

The travel ban measure requires all Uni
“Prevent the entry into or the rough their territories of these [the listed] individuals, provided

that nothing in this paragraph lJ)oblige any State to deny entry or require the departure from its
territories of its own nation 1s paragraph shall not apply where entry or transit is necessary for the
Sfulfillment of a judicial p the Committee established pursuant to resolution 1267 (1999) (“the
Committee”) determine, ctge-by-case basis only that entry or transit is justified”.

1. Background
On 16 January 2002, by resolution 1390 (2002), the @ ouncil decided to impose a travel ban on Usama
ist




3. Member S bligati fing {1 1

All Member States of the United Nations are required to implement the Al-Qaida/Taliban travel ban sa
measure against all individuals designated on the Consolidated List by the 1267 Committee, (availa
http://www.un.org/sc/committees/1267/consolist.shtml). The travel ban measure applies to all listed jndivi

wherever they may be located. The responsibility to implement the travel ban measure lies with t s)Xpf
entry and/or transit.
The travel ban measure requires States to: %

» Prevent the entry into their territories of the listed individuals, and

* Prevent the transit through their territories of the listed individuals unless @
provisions apply (explained in paragraph 4 below).

: %e three exemption

pmstances, regardless of
used, if any, and despite any

The obligation to prevent the entry of listed individuals into territories applies i
the method of entry, the point of entry or the nature of the travel docum
permissions or visas issued by the State in accordance with its national re 1

The obligation to prevent the transit through a Member State’s terri es to any passage through the
territory of a Member State, however brief, even if the listed indig{du s travel documents, permissions
and/or transit visas as required by the State in accordance wi ational regulations and is able to
demonstrate that he/she will continue his/her journey to another S@

4. i @
There are 3 types of exemption to the travel ban mea hey are described in paragraph 1(b) of resolution
1822 (2008) itself:

i) Entry into or departure of its own nation

There is no obligation under the Al—Qaio@n travel ban for a Member State to deny entry into or require
the departure from its territories of its o axfrals, including those who hold dual nationality.

There is no obligation to a osecute listed individuals on the basis of their designation on the
Consolidated List by the 12 omwhittee. However, if there are reasonable grounds to suspect that a listed
individual has committed e punishable under national legislation, the competent national authority
may take the appropriate es to allow entry or transit of that listed individual into national territory to

ensure his/her presence Q¢ thPpurposes of the fulfillment of a judicial process.

1d not be limited to: allowing a listed individual to enter the territory of a Member
icial proceedings where the listed individual’s presence may be necessary for the
ion, testimony or other assistance relevant to the investigation or prosecution of an
M by someone other than that listed individual, or in relation to civil proceedings.

This may include, b

offence Z9

Note: Membd{/States are not required to report to the 1267 Committee the entry into or transit through their
terri f a listed individual when exercising their rights under exemptions (i) and (ii) above but any
Mfo on the entry into or transit through their territory of any listed individual under these exemptions

S% Interest to the Committee, and States are invited to inform the Committee accordingly.

@

@



(iii) Where the 1267 Committee determines on_a case-by-case basis only that entry or transit is justified

Al-Qaida/Taliban travel ban measure (see Section 4, paragraph (m) of the Committee’s Guidelines)
September 2008, the Committee approved specific procedures in this regard (see Section 11 of the Cammitte
Guidelines). The Committee’s Guidelines can be found at: http://www.un.org/sc{qOpamuttels/
1267/pdf/1267_guidelines.pdf.

In November 2002, the 12567 Committee adopted a mechanism to consider requests for exemptions fr%

In summary, under this third exemption provision, it is possible for listed individuals to apply vel ban
exemption for necessary travel such as for medical treatment or the performance of religious obligations
through the State(s) of destination, the State(s) of transit, the State of nationality, or the St sidence. If no

nited Nations
xcept in cases of

effective central government exists in the country in which the listed individual is logg
office or agency in that country may submit the requested exemption on his/hep-eladf
emergency, the travel can only take place after formal approval by the 1267 Co @

In cases of emergency, the Committee will determine whether the travel is jystifiethyithin the provisions of
paragraph 1 (b) of resolution 1822 (2008) within 24 hours once notified of@{g name of the listed individual

traveler and the other details set out in Section 11, paragraph (j) of the Compn Guidelines.

The Committee’s decisions on all requests for exemptions are reache nsus of its Members on a case-
by-case basis, in accordance with its Guidelines.

All proposed uses of funds or other financial assets or economi rces in connection with the travel may
only be provided by the Committee in accordance with paragr resolution 1452 (2002), as modified by
paragraph 15 of resolution 1735 (2006). The procedures for a request under resolution 1452 (2002) can
be found in Section 10 of the mmittee’s Guidelines, available at:

http://www.un.org/sc/committees/1267/pdf/1267 guidel v

4. (1) Subject to this Order, any person who dian citizen under the Act may be issued a passport.

Canadian Passport Order, S1/81-86 g @

(2) No passport shall be issued to a per: is not a Canadian citizen under the Act.

(3) Nothing in this Order in any mal litits or affects Her Majesty in right of Canada’s royal prerogative

over passports. @

(4) The royal prerogative ™Nagsports can be exercised by the Governor in Council or the Minister on
behalf of Her Majesty in rigl{{oRSanada.

f)e generality of subsections 4(3) and (4) and for greater certainty, the Minister may
if the Minister is of the opinion that such action is necessary for the national security

ANNEX B

< @ Summary of Assurances to Provide an
Emergency Passport



His return has been the subject of discussions at the highest levels, including Ministers, and a decision was
taken that he was “entitled to a one-time Canadian travel document that would allow him to travel to Canada.
[Undated, applicant’s record, page 149.]

Consular officials would provide a temporary travel document (and other consular assistance as appr rlate)
Mr. Abdelrazik to return to Canada if travel arrangements could be made....As a Cana
Mr. Abdelrazik is entitled to a one-time Canadian travel document that would allow him to trave,
Canada is not, however, prepared to make extraordinary arrangements to provide for Mr. Abdelraz
Canada. [Undated, applicant’s record, page 149.]

Q: If Air Canada or any other carrier agrees to fly this person to Canada, would F AC a in obtaining
the travel documents necessary for his return?

A:  Yes, we would, as we would assist any Canadian trying to return to Cana e Mr. Abdelrazik
would be issued a document (Emergency Passport) permitting him a one-w: turn to Canada. [July 28,
2004, draft 10, press lines Privacy Act disclosure, page 1072.]

Q: As a Canadian citizen, isn’t Mr. Abdelrazik entitled to return to Cana @
A:  Yes, as a Canadian citizen, Mr. Abdelrazik is entitled to a tempo ian travel document that would
facilitate his travel to Canada. However, as a result of security. , airlines have indicated that they

are not in a position to provide Mr. Abdelrazik with pass ice from Sudan to Canada. In the
absence of a confirmed itinerary, we cannot issue a te travel document. [July 30, 2004, no

attribution, applicant’s record, page 166.] gs
Generally speaking, we will continue to provide con iStance — the basic services of visiting him,

communicating with his family, ensuring that his rights @ected under international conventions, issuance
of a temporary travel document, etc. [August 4, 200 om D. Dyet to D. Hutchings, applicant’s record,
pages 942-943.]

You should inform Mr. A. the next time he c e government of Canada is not in a position to arrange
for his travel to Canada. Our offer for a t11 s but we cannot intervene with the airlines to arrange the
flights. [August 4, 2004, e-mail from D. to D. Hutchlngs Privacy Act disclosure, page 1203.]

I will pass on the message that Cana in a position to arrange his travel but that we are willing to give
him an EP. [August 4, 2004, e-mai Dyet to S. Ahmed, applicant’s record, page 944.]

I passed your message to Mr.
prepared to issue him an EP,
page 1202.]

the GOC was not in a position to arrange his travel but that we are
4, 2004, e-mail from D. Hutchings to D. Dyet, Privacy Act disclosure,

His Canadian passport hile he was in detention, and both he and the Sudanese authorities are asking us
to renew it. The Pa: 1ce has however instructed that he be issued an emergency passport only, once a

routing is confirme a passport would be valid for a one-way trip to Canada only, according to dates and

routing speciﬁe ¢ passport. [August 4, 2004, e-mail from D. Hutchings to D. Dyet, applicant’s record,

page 947.

The Pas ce has previously authorized the issuance of an EP for Mr. Abdelrazik’s return to Canada.

Desplte the Rafiges to his travel plans, we are still prepared to authorize the issuance of an EP provided all
irements are met. [August 4, 2004, case note 126, Privacy Act disclosure, page 739.]

<>

& oned and asked if there were any new developments, we told him about the same offer, that we are

@

@



willing to issue him an EP once we have a confirmed route and he asked who should provide it we told him it
should be him not us, he asked how he can do it when he is a detainee. [August 15, 2004, case note 135, Privacy
Act disclosure, page 752.]

GOC position is that we are willing to give him an EP for repatriation to Canada, where there are no c
against him, but we are not in a position to overrule the airlines’ decision. [August 17, 2004, casg qnote 135
Privacy Act disclosure, page 753.]

Mr. Abdelrazik travelled to Sudan on his Canadian passport and says he has not had a Sudanese pott for
some time. His Canadian passport expired while he was in detention, and both he and the Sud thorities
are asking us to renew it. The Passport Office has however instructed that he be issued an emergency passport
only, once a routing is confirmed. Such a passport would be valid for a one-way return Canada only,
according to dates and routing specified on the passport. [September 9, 2004, no attributf icant’s record,
page 186.] &

We have been going around the same course with Mr. A. for some time now. We prepared to issue him an

him because of his alleged past associations. This is unlikely to have chan: September 27, 2004, e-mail

emergency passport if he could secure air passage out of Sudan. This he could, not No airline would carry
L
from K. Sigurdson to D. Hutchings, applicant’s record, page 180.]

) a one-way return to Canada
2004, e-mail from D. Dyet to K.

Canadian officials have offered Mr. Abdelrazik an Emergency Pa
provided that he is able to make his own travel arrangements. [Septg ((

Sigurdson, applicant’s record, page 177.]
Canadian officials have offered Mr. Abdelrazik an Emerge port for a one-way return to Canada
provided that he is able to make his own travel arrangement: mber 30, 2004, e-mail from K. Sigurdson to

D. Dyet, applicant’s record, page 514.] @
I said we were prepared to issue an EP once a feast e of transport was identified and I would advise

a
Ottawa of this proposal. [October 18, 2004, e-ma4 :‘@Hutchings to K. Sigurdson, applicant’s record, page
949.]

Passport, should be given to the subject once the Cdn gov’t (all interested depts and agencies) has full
details of his approved travel plans.

ill we be in a position to give the go-ahead for the issuance of an EP.

tsWith Ottawa. [October 26, 2004, e-mail from K. Sigurdson to D. Hutchings,

The response of the Canadian governmegt is st forward: consular service, in the form of an Emergency

Only when we have all this infj
Please note that final authori
applicant’s record, page 16

I (or Alan Bones) coulfsxp in the course of that mtg that Canada continues to express concern about his
case to the GOS an ady to provide consular service including an emer ppt if travel becomes possible.
[March 21, 2005, e-tailL##om D. Hutchings to K. Sigurdson, applicant’s record, page 715.]

knowledge there was no change in the Cdn position. We were prepared to issue an
ransport and an itinerary could be confirmed. I was not aware of any new possibilities in that




@

As a Canadian citizen, Mr. Abdelrazik is entitled to a one-time Canadian travel document that would allow him
to travel to Canada. Canada is not, however, prepared to make extraordinary arrangements to provide for
Mr. Abdelrazik’s travel to Canada.

In the absence of a confirmed itinerary, the Government of Canada cannot issue a temporary trav. ent.
[Speaking points January 31, 2007, security and emergency preparedness, applicant’s record, page NN -

The position of the Government of Canada to date has been that Mr. Abdelrazik is a Canadian citizen and has
the right to return to Canada, provide he can secure his own travel arrangements. The n Embassy in
Khartoum is prepared to issue an emergency Canadian passport to Mr. Abdelrazik. This be done until
travel arrangements have been confirmed. [October 15, 2007, e-mail from IF S <&mplicant’s record,
page 260.]

A request for an exemption to the travel ban was suggested as alternate solution, JLEXYolke explained that as a
Canadian, Mr. Abdelrazik had the right to come back to Canada — The questd§ was rather how to do so. CNO
confirmed that an emergency passport or travel document could be issued 3 Passport Canada approval)
as had been the case when CNO had initially tried to repatriate Mr. Al del%ut that a travel itinerary would
be required in order for such a document to be issued. However, C out that since Mr. Abdelrazik
remained on the US no fly list, we would need to be creative in deter w to bring him back to Canada as
many airlines and countries rely on that list. [February 29, 20 il from K. Boutin to C. Mclntyre,

applicant’s record, pages 221-222.]

With respect to Mr. Abdelrazik’s passport application, I like to remind you of our commitment,
expressed in our meeting of February 27, to ensure that h n émergency passport document to facilitate his
return to Canada. We stand by that commitment. [Ap 8,008, letter from S. Robertson to Y. Hameed,

applicant’s record, page 512.] ’

We therefore have to know what our positiofi would\be”if he is released. I suggest we remain responsive. If
Mr. A is able to make an airline booking td\\Canadd, we will issue an emergency passport and provide a
transportation loan if he signs an undertaking pay. [March 17, 2005, e-mail from K. Sigurdson to D.
Livermore, applicant’s record, page 791.?&9

Question now, as noted in email, is wigth e can continue to refuse to renew his Cnd ppt, which expired
during his period of detention. Y id that we should give him only an emergency ppt once he had
submitted his itinerary and that i had been approved in Ottawa. As he is on the blacklist, he cannot
submit an itinerary so we are y denying him a ppt even though he is now unconditionally free in
Sudan, there are no charges {ns™Nhim in Sudan or in Canada, and he is no longer...under investigation in
Sudan. Would appreciate r Yhoughts. [August 8, 2005, from Khartoum Embassy, applicant’s record,
page 899.]

As a Canadian citiz Qelrazik has a prima facie right to return to Canada and we are prepared to issue

travel documents n itinerary is established. Should the Sudanese Government wish to make air
transportation ¢ for the repatriation of Mr. Abdelrazik, we can assure that Canadian authorities will
facilitate S adian airspace and granting of landing rights. [December 20, 2005, letter from Canadian

, respondent’s record, page 276.]

Canadian gow ent efforts to facilitate Abdelrazik’s return to Canada will hinge on his having confirmed
flig travel arrangements. The point on which they foundered in June 2004 [redacted] remains on a US no
Gy | annot exclude that he would be refused boarding or detained at a stop-over en route. [May 5, 2006,

S n memorandum for the Minister of Foreign Affairs, applicant’s record, page 905.]



See what his longer term plans are—it will most likely include a return to Canada. Explain the situation and the
limitations (in terms of consular issues). From the beginning, he has been informed that should he provide an
itinerary, he would be provided with an EP. This has not changed but we do need an itinerary and he wilf
to pay for his own ticket. Perhaps his family can help. [June 27, 2006, case note from O. Gaude
applicant’s record, page 864.]

document could be issued Abdelrazik was visibly shocked. [July 20, 2006, from Kha
applicant’s record, page 870.]

1. Has the passport in this case not been issued because Mr. Abdelrazik does not prese t information
to establish his identity of Canadian citizenship, which is ground A (Exhibit 4 s. 5 easons for refusal)

(Q:167)

type of travel document issued, be it a limited validity passport or a regularp@ssport. Both the Department of
Foreign Affairs and International Trade and Passport Canada have, to, of my knowledge, always

maintained that Mr. Abdelrazik will be issued an emergency pasgpo turn to Canada as soon as a
confirmed travel itinerary can be secured. To the best of my knowle&%ﬂ the response to his application.
it Al

A passport application is an application for a travel document. Passport Ca%h discretion regarding the

As far as I understand, Mr. Abdelrazik would not be entitled to a idity passport if his identity as a

Canadian citizen were in issue.
2. Are you aware why Mr. Abdelrazik has not been given a pagz 170)

I have some knowledge of the processing of Mr. Abdg ’s passport application via a computer screen

letion of my cross-examination. That computer
l [

ada SL and therefore requires authorization from

Passport Canada before he can be issued with-a4ra¥el gygcument. He has been advised that he must present a

confirmed travel itinerary for his travel to &armada before he can be issued with a limited validity
QL 17 ;

passport (aka emergency passport). [Decen
examination, applicant’s record, page 875.]

Note that pending the outcome of our i
However, notwithstanding any of t
Passport Canada will issue an eme
paid itinerary to the Consular Sect
Fernandes to Y. Hameed, appli

n, no regular passport services will be provided to your client.
ing, in order to facilitate Mr. Abdelrazik’s return to Canada,
ssport to Mr. Abdelrazik, upon his submission of a confirmed and

2

'~
N?
' Lord Woolf, “Judicial Bevi e Tensions Between the Executive and the Judiciary” (1998), 114 Law Q. Rev. 579, at
p. 580.

()guncil Report: Update Report, April 21, 2008, No. 4 [“1267 Committee: Al-Qaida/Taliban Sanctions”]
respecting\Q¥/ /267 Committee reflects these concerns and complaints. Reference is made to a meeting of November 8,
20074~¢ which “the representative of the Secretariat’s focal point reported ‘a clear frustration’ among petitioners, who want

S t e reason they are on the list, which states designated them and how they could appeal, none of which the focal

%ﬂ llowed to answer.”
&1 ight speculate it was because Canada had decided that no extraordinary efforts would be made to repatriate



Mr. Abdelrazik. An e-mail dated August 11, 2004 from Mr. Dyet states “Evidently, this case was discussed by several
Ministers responsible for consular affairs as well as for national security and the decision was taken that we were [redacted]
to assist Mr. Abdelrazik to return to Canada”. One can but speculate as to the words that lie behind those two inches of
redacted text.

See also paras. 62-70 in Khadr v. Canada (Attorney General), 2006 FC 727, [2007] 2 F.C.R. 218.

® Robert & Collins Senior: French-English, English-French Dictionary, 6th ed. Paris: Dictionnaries Le Robert,




