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This was an appRs] a decision of the Federal Court dismissing an application for judicial review by the
g\ contract to provide in-service support to submarines awarded by the Minister of Public

appellants to se @
Works Qxement Services Canada (PWGSC) to CSMG Inc. (CSMG). The appellants were

subconty BAE Systems (Canada) Inc. (BAE), the unsuccessful bidder. In response to PWGSC’s request
for propods ' P), the appellants and other subcontractors entered into “teaming agreements” with BAE. The
agreement exp 01t1y stated that the “team” was not a joint venture between the appellants and BAE, which

rem he sole primary bidder on the submarine contract. The appellants’ contract with BAE would have
to 50% of the revenue and 50% of the work from the submarine contract. The applications Judge
S the appellants were not “directly affected” by the award of the contract to CSMG and hence lacked
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standing under subsection 18.1(1) of the Federal Courts Act to make an application for judicial review. He
rejected the argument that the award of the contract was vitiated by conflict of interest and a reasonable
apprehension of bias due to the involvement of Weir, a sharecholder of CSMG, in the development of the RFP.
The principal issue was whether the appellants had a right to procedural fairness in the process by @-
PWGSC awarded the submarine contract to CSMG. k@

Held, the appeal should be dismissed. 2

The award of the submarine contract by the Minister of PWGSC was reviewable under secE’ongg& of the
Federal Courts Act (Act) as a decision of a “federal board, commission or other tribunal” made T exercise
of “powers conferred by or under an Act of Parliament”. The argument focussed on whetheg the appellants’
losses made them “directly affected” by PWGSC’s decision so as to enable them to makg y

judicial review. If PWGSC owed the appellants a duty of fairness and awarded the contGetNGEAMG in breach
of that duty, they would be directly affected by the impugned decision. Most judicy "Qi statutes are drafted
against the background of the common law of judicial review (Canada (Ci @ ip and Immigration) v.
Khosa). To respect the context and purpose of the statutory language of subsg&ion 18.1(1) of the Act,
significance must be attached to the common law standing requirements (@n ¥ogrieved” or “specially

affected”). Standing is not determined by the quantum of an applicant’s loss. relationship of the loss to the
administrative action impugned and whether it falls within the range of7Amnid protected by the enabling
legislation is at least as important. ‘

The fact that this case involved the award of a contract provided ta\gsséntial context in which to determine
if a duty of fairness was owed to the appellants. On the facts of t| Nuch a duty could arise from contract,
legislation or common law. A tender in response to an RFR a contract (contract A) governing the
conduct of the party calling for tenders. In the present elected not to initiate judicial review
proceedings in order to establish that the submarine contga awarded to CSMG in breach of the duty of
fairness implicit in contract A. As subcontractors of BAJ \Nhave no contractual relationship with PWGSC,
the appellants could not rely on contract A between BA PWGSC as the source of any legal duty owed to
them. Having elected not to enter in a joint venture to bid for the submarine contract, the appellants
could not now claim the benefit of contract A.

Legislation may impose a duty of procedurdJaieféss on PWGSC in its conduct of the procurement process.
However, section 40.1 of the Financial inistration Act relied on by the appellants, in providing that the
Government of Canada is committed to propriate measures to promote fairness in the bidding process,
is not sufficiently precise to impose a 1ate legal duty of procedural fairness enforceable by a bidder, let

alone by a subcontractor.

right of a bidder fo

apparent breach of
interests they p, ‘a C ird, the appellants’ logic that they were entitled to procedural fairness opened the
alarming possid % a cascading array of potential procedural rights holders. Fourth, since those who bid in

respons P~have contractual rights to ensure that their tenders are evaluated accurately and fairly, the

protectio public interest in the integrity of the process does not require a judicial extension of procedural
rights to subsQffractors. Fifth, the public interest in the efficiency of the tendering process may be compromised
by a ension of the right to procedural fairness. Such an extension to subcontractors could only complicate
&e @ment process and introduce new levels of uncertainty into essentially commercial relationships. To

t the contractual safeguards with the common law duty of fairness would thus frustrate the parties’

edations. Sixth, once a contract has been awarded, the public has an interest in the avoidance of undue
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delays (such as those caused by setting aside a contract and starting the tendering process again) in its
performance and in ensuring that government is able promptly to acquire the goods and services that it needs for
the discharge of its responsibilities. When the Crown enters into a contract, its rights, duties, and available
remedies are generally to be determined by the law of contract.

Finally, it will only be in the most extraordinary situations that subcontractors should be permit
judicial review proceedings to challenge the fairness of the process. The facts of this case fell shorf(o
of extraordinary circumstances in which the Court might intervene at the instance of a subcont
would be, for example, fraud, bribery, corruption or other kinds of grave misconduct which, if pri
undermine the public confidence in the essential integrity of the process. Here, even if the app€
standing, they did not establish a breach of the duty of fairness, including a reasonable apprehension of bias, on

the part of PWGSC in its conduct of the procurement process. ©
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The following are the reasons for jgdgment rendered in English by

EVANS J.A. @

A. INTRODUCTION

[1] Public contracts lie @ersection of public law and private law. The question raised in this

appeal is whether a su ctor of an unsuccessful bidder for a government procurement contract
may apply for judiciaf\ge to challenge the fairness of the process for awarding the contract when

the unsuccessful b@ ides not to litigate.

[2] This is peal from a decision of the Federal Court in which Justice Harrington

.Nﬁ_ﬁ dismissed an application for judicial review by Irving Shipbuilding Inc. and
4 ppellants) to set aside a contract awarded by the Minister of Public Works and
Govemmrvices Canada (PWGSC) to CSMG Inc. (CSMG), a company formed by Devonport

Maz@ent Limited and Weir Canada Inc. (Weir) for the purpose of bidding on this contract.

<
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¢ appellants were subcontractors to BAE Systems (Canada) Inc. (BAE), the unsuccessful



bidder on a contract to provide in-service support to Canada’s Victoria Class submarines (the
submarine contract). If the submarine contract had been awarded to BAE, which is not a party to this

litigation, the appellants’ contract with BAE would have entitled them to 50% of the revenu Rd
50% of the work from the submarine contract. The potential total value of the submarine cont

said to be approximately $1.5 billion over 15 years.

[4] The applications Judge held that, unlike BAE, the primary bidder, the appellantg
“directly affected” by the award of the contract to CSMG and hence lacked standing TUnder
subsection 18.1(1) [as enacted by S.C. 1990, c. 8, s. 5] of the Federal Courts Act, R.S. X5, c. F-
7 [s. 1 (as am. by S.C. 2002, c. 8, s. 14)], to make an application for judicial reviegeNonetheless, he
went on to consider the application on its merits. The applications Judge rej appellants’
argument that the award of the contract to CSMG was vitiated by proce nfaitness, namely,

conflict of interest and reasonable apprehension of bias. The deci rported as Irving
Shipbuilding Inc. v. Canada (Attorney General), 2008 FC 1102, 89 Admin® . (4th) 200.

struing too narrowly the
words “anyone directly affected” in subsection 18.1(1). Since the ynation of their rights under
the subcontract to perform work and to receive remunerat the appellants argued, the
inevitable and foreseen consequence of the Minister’s award© contract to CSMG, they had
standing to challenge the fairness of the procurement pro e appellants’ essential complaint
about the process is that the Minister failed to ensure t dder had an unfair advantage over
others. More particularly, they allege, an employee of \W€IiF, one of the companies that formed
CSMG, gained an insight into the “mindset”, or pre of the Department of National Defence
(DND) officials who evaluated the bids as a result @x\g worked, in another capacity, with those

officials in developing the solicitation documen@
a

[6] In my view, the appellants have faildd to lish that PWGSC owed them a duty of fairness.
Since they did not tender to PWGSC'’s re r proposals (RFP), they cannot claim that the duty
was contractual. Nor can they point t@Nggislation which confers on subcontractors a statutory right to
procedural fairness. While a broad procedural fairness is afforded by the common law to
those whose rights, interests or prigilegsyare adversely affected by administrative action, this public
to an essentially commercial relationship governed for the

law right has little application./j
most part by the law of contracA\M¥cgprdingly, I would dismiss the appeal.

B. FACTUAL BACK

[7] On March 30, PWGSC solicited letters of interest for the submarine contract and
received requests (fof @fdrmation from, among others, Peacock Inc. (which later became Weir),
Irving, Fleetwa (*Q‘:" E. Irving and Fleetway are affiliated.

d @ ered, through its marine engineering services division, the Naval Engineering

ent (NETE) which is a government-owned, but privately operated organization.
NETE prov independent and impartial test and evaluation services to the Canadian Navy. When
Wei awarded the contract to manage NETE in 1999, it undertook to take steps to ensure that it
¥ gain any real or perceived unfair competitive advantage in its other dealings with DND as

g of its management of NETE.
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[9] In March 2005, PWGSC issued an industry solicitation requesting feedback on the proposed
statement of work (SOW), developed by NETE, which was to be incorporated into the RFP for the

submarine services. In the following months, the SOW was discussed at both public and closed geor
meetings with the interested companies, as a result of which changes were made to the SOW. @b

[10] On September 22, 2005, PWGSC issued its first RFP soliciting bids for the'me
contract. Bids were submitted by three parties, including CSMG and BAE. As already nogs G
was formed for the purpose of bidding on the submarine contract and Weir was @1 S two
shareholders.

[11] Rather than form a new corporation or enter into a joint venture, B @ as the sole
primary bidder and prepared its bid with the cooperation of subcontractors; es ivety they referred
to themselves as “Team Victoria”. The appellants and other subcontrac @ erd into agreements
with BAE, which they called the “teaming agreements”. The appells teaming agreement
provided, among other things, for the creation of a steering committee hrouglf which the appellants

would have a 50% say in any management decisions taken in the aration of the bid and, if
successful, the execution of the submarine contract. The teamin, ent also explicitly stated
that Team Victoria was not a joint venture between the appella E, which remained the sole

primary bidder on the submarine contract.

role in developing the SOW and requested that it gns at no conflict of interest arose. In

[12] Before submitting the Team Victoria bid, BAE T, i@ncems with PWGSC about Weir’s
e
response, PWGSC assured BAE that it had taken @%My steps and informed it that any bid

submitted would constitute an acknowledgment of €s. m Victoria submitted a bid.

[13] On June 1, 2006, PWGSC informe @ the bidding process was cancelled as none of
the bidders met all the mandatory requirfgment n July 21, 2006, a second RFP was issued, and

both CSMG and BAE again submitted January 10, 2007, PWGSC informed BAE that,
although its bid was compliant, CS would be awarded the submarine contract because it had
received a higher score for the technj cts of the bid.

[14] The appellants brought a tion for judicial review in the Federal Court to challenge the
validity of the award of the ¢ to CSMG. Since the contract concerns national security, the
Canadian International Tra ¥unal has no jurisdiction over complaints arising from its award.

C. DECISIONOFT ERAL COURT




[16] Finally, the applications Judge held (at paragraphs 52—-54) that, even if the appellants had the
requisite standing, he would have dismissed their claim on its merits, because they had only
established a “possibility of mischief”, and not a “probability of mischief”, as a result of any fgie
by PWGSC to prevent CSMG from benefiting from an unfair advantage based on
1nvolvement in the development of the RF P The facts of this case, the apphcatlons Judge conclud

(1) Jurisdiction

D. ISSUES AND ANALYSIS @

[18] The parties do not dispute that the award of the submarine contra®@@n be the subject of an
application for judicial review as an exercise of power conferred b an A of Parliament on a
federal board, commission or other tribunal. I agree with the parties fo followmg reasons.

[19] The relevant provisions of the Federal Courts Act pro :\.5? lows [s. 2 (as am. by S.C.
2002, c. 8, s. 19)]:

2.(). . . @

“federal board, commission or other tribunal” means g , person or persons having, exercising or
purporting to exercise jurisdiction or powers conferr under an Act of Parliament or by or under an

order made pursuant to a prerogative of the Crown‘l N\

18.1 (1) An application for judicial revie ay by )made by the Attorney General of Canada or by anyone
directly affected by the matter in respect of wh ot is sought.

[20] The Minister of Public W
responsibilities for the acquisiti
following statutory provisions

Government Services Canada has broad statutory
ods and services for the Government of Canada. The
icular relevance to the present case:

Department of Public Wor,
2001, c. 4,s. 157; 2005,

overnment Services Act, S.C. 1996, c. 16 [s. 6 (as am. by S.C.
121)]

6. The powers, dutis@nctions of the Minister extend to and include all matters over which Parliament
has jurisdiction, not@ signed to any other department, board or agency of the Government of Canada,
relating to

(a) the aeq
deparyy

and provision of articles, supplies, machinery, equipment and other materiel for

(b) the acqusition and provision of services for departments;



(e) the construction, maintenance and repair of public works, federal real property and federal immovables;

Defence Production Act, R.S.C., 1985, c. D-1 [s. 16(a) (as am. by S.C. 2004, c. 25, s. 125(F)]

16. The Minister may, on behalf of Her Majesty and subject to this Act,

(a) buy or otherwise acquire, utilize, store, transport, sell, exchange or otherwise dispose of defen es;

In my view, these provisions include a power to contract for the maintenance an jcing of
submarines for the DND.

[21] The fact that the power of the Minister, a public official, to award the 0@ is statutory,
and that this large contract for the maintenance and servicing of the Can @\x ’s submarines is
a matter of public interest, indicate that it can be the subject of an apPlisafton for judicial review
under section 18.1 [as enacted by S.C. 1990, c. 8, s. 5; 2002, c. 8, s. 27], ic law proceeding to
challenge the exercise of public power. However, the fact that the Mig{ster’s broad statutory power
is a delegation of the contractual capacity of the Crown as a corpor e, and that its exercise by
the Minister involves considerable discretion and is governed\ part by the private law of
contract, may limit the circumstances in which the Court shg t relief on an application for
judicial review challenging the legality of the award of a con
[22] This Court reached a similar conclusion in Ge ” omplexe Cousineau (1989) Inc. v.
Canada (Minister of Public Works and Government s), [1995] 2 F.C. 694 (C.A.) (Gestion
Complexe), at paragraphs 7—17. The Court held th: xercise by a Minister of a statutory power
to call for tenders and to enter into contracts for @ ¢ of land by the Crown could be the subject
(

574

of judicial review under the former paragrap )(a) [as am. by S.C. 1990, c. 8, s. 4] of the
Federal Court Act [R.S.C., 1985, c. F-7f7as a Qeefsion of “a federal board, commission or other
tribunal”.

[23] Although not addressing the %%lar issue in dispute in the present case, Justice Décary,
writing for the Court, also emphasi SHdifficulties facing an applicant in establishing a ground of
review that would warrant the intervention in the procurement process through its judicial
review jurisdiction. Thus, he s aragraph 20):

As by definition the focu judial review is on the legality of the federal government’s actions, and the
tendering procedure was n ba¢t to any legislative or regulatory requirements as to form or substance, it will
not be easy, in a situatio the bid documents do not impose strict limitations on the exercise by the
Minister of his freedo ice, to show the nature of the illegality committed by the Minister when in the
normal course of ev mpares the bids received, decides whether a bid is consistent with the documents
or accepts one bid r: an another.

he Court’s jurisdiction is consistent with that generally adopted by other courts
in Candd §)Paul Emanuelli, Government Procurement, 2nd ed. (Markham, Ont.: LexisNexis,
8¢5 697-706, who concludes (at page 698):

ral rule, the closer the connection between a procurement process and the exercise of a statutory
greater the likelihood that the activity can be subject to judicial review. Conversely, to the extent that

<
%%c\gurement falls outside the scope of a statutory power and within the exercise of government’s residual



executive power, the less likely that the procurement will be subject to judicial review.

English authorities on public contracts and judicial review are considered in Lord Woolf, Jethgy
Jowell and Andrew Le Sueur, De Smith’s Judicial Review, 6th ed. (London: Sweet & Ma
2007), at pages 138—145. Courts generally require an “additional public element” before conclud

that the exercise by a public authority of its contractual power is subject to judicial re ﬂ? evgn
when the power is statutory. \@

[25] Consequently, on the basis of both authority and principle, I agree that the% of the
submarine contract by the Minister of PWGSC is reviewable under section 18 J=~af the Federal
Courts Act as a decision of a “federal board, commission or other tribunal” m& exercise of

“powers conferred by or under an Act of Parliament” (section 2). ;

(i1) Standard of review

[26] The principal issue that I need to decide in order to dispose‘QK this appeal is whether the

appellants had a right to procedural fairness in the process by whic C awarded the submarine
contract to CSMG. This is a question of law to be deterr} a standard of correctness:
Dunsmuir v. New Brunswick, 2008 SCC 9, [2008] 1 S.C.R. 19 uir), at paragraph 129.

Issue 1: Are the appellants “directly affected” by the awaid submarine contract to CSMG?

[27] The parties made lengthy submissions on the G2 of whether the appellants had standing
0 SSMG as a result of the loss of both their
outial revenue from the work to be performed
ssed on whether the appellants’ losses made
award the submarine contract to CSMG so as to
1 review under subsection 18.1(1) of the Federal

to challenge the award of the submarine contra
contractual rights as subcontractors and significg
under that contract. In particular, the arg
them “directly affected” by PWGSC’s d
enable them to make this application fo
Courts Act.

[28] In my view, the question o
but in the context of the groumc

the right to bring the matter ﬂ‘i,i

Qraded” to CSMG violated their procedural rights. If PWGSC owed the
nd awarded the contract to CSMG in breach of that duty, they would
impugned decision. If they do not have a right to procedural fairness,
de the matter. While I do not find it necessary to conduct an independent
briefly address two issues that arose from the parties’ submissions.

appellants a duty of fai
be “directly affected’
that should norma
standing analysi

[29] .‘" t accept the respondents’ contention that, in providing in subsection 18.1(1) of

the Feé '@n rts Act that “anyone directly affected by the matter in respect of which relief is

sought” wxhake an application for judicial review, Parliament intended litigants challenging

fede dministrative action to have more limited access to the Federal Courts than that typically

Qva those challenging in provincial superior courts administrative action taken by provincial
authorities.

@
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[30] Indeed, prior to the 1992 amendments to what was then the Federal Court Act, the words
“directly affected” only applied to standing to bring an application for judicial review in the
Appellate Division of the Federal Court of Canada under the former section 28 with respect te\a
decision or order of a tribunal to which that section applied. Since standing to bring judicial r%
proceedings in the Trial Division was left undefined, it was determined on the basis of the com

law. As a result of the 1992 amendments, the statutory application for judicial review wa§ Caxts
to the administrative law jurisdiction of both Federal Courts. It seems to me implausi§ by

retaining the words “directly affected” in subsection 18.1(1), Parliament thereby intende

litigants’ access to the Federal Court from that which litigants previously had to the Tria ision of

the Federal Court. @
[31] The principal purpose of the administrative law aspects of the Federg ( t Act [R.S.C. 1970

@ the provinces to

the Federal Court of Canada an almost exclusive supervisory jurisdiction OR@{ federal administrative
action: Canada (Citizenship and Immigration) v. Khosa, 2009 SCC 12, S.C.R. 339 (Khosa),
at paragraph 34. Indeed, far from restricting judicial review, former raphs 28(1)(b) and (c) of
the Act expanded it somewhat, by removing the common law req t that any error of law by

the tribunal must be apparent on the face of its record, and b g error of fact as a discrete
ground of review, even when it could not be said to have b on “no evidence”. The 1992
extension of the application for judicial review as the pr | vehicle for challenging federal
administrative action in both Federal Courts was desj modernize and facilitate judicial
review, not to restrict access to the Federal Court. : §§

[32] To attach the significance urged by the r€§gomdents to Parliament’s choice of the words
“directly affected”, rather than any of the com tanding requirements (“person aggrieved” or
“specially affected”, for example) would, ip1y ignore the context and purpose of the statutory
language of subsection 18.1(1). As thq(Supr€dne Court of Canada said recently in Khosa (at

paragraph 19):

. most if not all judicial review sta drafted against the background of the common law of judicial
review. Even the more comprehensive, em. . .canonly sensibly be interpreted in the common law
context.

[33] Moreover, since all
rather than another shoufa\¥k
Cromwell, Locus Standy. .\ Ymmentary on the Law of Standing in Canada (Toronto: Carswell,
1986), at pages 163— L6 us Standi), especially his apt description (at page 163) of the “semantic
wasteland” to be @ by a court in attempting to apply the various “tests” for standing, both

statutory and comi)Qn Jaw. Although directed at differences between the French and English texts of
subsection 18 he Federal Courts Act, the following statement in Khosa (at paragraph 39)
seems equatly the interpretation of the words “directly affected” in subsection 18.1(1):

A blink on the textual variations might lead to an interpretation at odds with the modern rule [of
statutory inteMfretation] because, standing alone, linguistic considerations ought not to elevate an argument
abo above the relevant context, purpose and objectives of the legislative scheme.

<
Sm he interpretation of the standing requirement in subsection 18.1(1) was addressed by this

@@



Court in Sunshine Village Corp. v. Superintendent of Banff National Park (1996), 44 Admin. L.R.
(2d) 201 (F.C.A.), at paragraphs 66—68. Writing for the Court, Desjardins J.A. concluded that it was

not intended to preclude the Court from granting public interest standing to persons who werg-ot
directly affected. The appellants in the present case do not rely on public interest standing.
[35] Second, I do not necessarily agree with the appellants’ argument that standing is inGd
by the quantum of an applicant’s loss. Attempting to determine whether a loss is bi to
confer standing would tend to be arbitrary and productive of undue uncertainty, %@g a de
minimis loss may be regarded as no loss at all. At least as important as the quantity ny loss

sustained by an applicant for judicial review is its relationship to the administrativ on impugned,
and whether it falls within the range of interests protected by the enabling legis@

Issue 2: Did the appellants have a right to procedural fairness?

of this litigation. They say that he should have applied the test for application of the duty of
fairness used with respect to administrative action taken pursu e exercise of a statutory

power, namely, whether it affects the rights, privileges or int(@q} dividuals: see, for example,
3,

[36] The appellants argue that the applications Judge was “distracte&éy the “contractual matrix”
\i

Cardinal et al. v. Director of Kent Institution, [1985] 2 S.C.R. age 653.

essential context in which it must be determined if a dut airness is owed to the appellants. On
the facts of this case, a duty of fairness may arise i
common law.

(1) Contract @

[38] A tender in response to an RFP cr contract (contract A) governing the conduct of the
party calling for tenders: Ontario v. Engineering & Construction (Eastern) Ltd., [1981] 1 S.C.R.
111. The terms of contract A may i promise, express or implied, that the contract for which
tenders were requested (contract e awarded in a procedurally fair manner and bidders will
be treated equally: Martel Buildz v. Canada, 2000 SCC 60, [2000] 2 S.C.R. 860, at paragraph

[37] Ido notagree. In my view, the fact that this case ii\@he award of a contract provides the

ree ways: contract, legislation, and the

88.

[39] In the present ca could have relied upon contract A with PWGSC to allege that
contract B was awarde MG in breach of the duty of fairness implicit in contract A. Whether
BAE would have su , either on an application for judicial review or in an action for damages
for breach of con , ®&0f course, another question.




[41] It would have been different if the appellants had entered into a joint venture with BAE to bid
for the submarine contract or, together, they had formed a company for the purpose of bidding on the
contract. In either of these events, the appellants would have had the benefit of contract A jwith
PWGSC. However, having elected to be subcontractors of BAE, and thus not to expose them%
to potential contractual liability to PWGSC, the appellants cannot now claim the benefit of contr

A between PWGSC and BAE because they were not a party to it. o

(ii) Statute &

[42] In the course of oral argument, counsel for the appellants submitted that legistation conferred
on them rights to procedural fairness. Counsel relied on the following provisior%

Financial Administration Act, R.S.C., 1985, c. F-11 [s. 40.1 (as enacted b @ 2080, ¢. 9,5.310)]

and transparency in the bidding process for contracts with Her Majesty for th&grformance of work, the supply

40.1 The Government of Canada is committed to taking appropriate measures to phenote fairness, openness
of goods or the rendering of services. %

[43] Legislation may, of course, impose a duty of fairneg@d>REBWGSC in its conduct of the
procurement process, and specify its content. However, I a \»\\
assists the appellants. The phrase “The Government of C@) committed to taking appropriate
measures to promote the fairness . . . in the bidding p is not sufficiently precise to impose
an immediate legal duty of procedural fairness enforc y a bidder, let alone by a subcontractor.
Rather, it sets a goal and only commits the Gover; to take future, unspecified steps to ensure

that the procurement process is fair. @
(iii)) Common law

[44] The appellants argue that, as_perso dversely affected by the award of the submarine
contract to CSMQG, they are entitled t%nge the fairness of the process by which it was awarded.
They say that their right to pr fairness arises from the common law in respect of
administrative action, namely, the 3 \ of the contract to CSMG@G, because it ended their legal rights
under their contract with BAE 3 fused them substantial financial loss. I do not agree.

[45] The common law ofVairness is not free-standing, but is imposed in connection with the
particular scheme in W h&¥impugned administrative decision has been taken. In my opinion, it
cannot be assumed tha uty imposed on the exercise of administrative action taken in the
performance of a , governmental function applies in the case of a decision to purchase
goods and servicgS where the legal relations of the parties are largely governed by the law of
contract.

ext of the present dispute is essentially commercial, despite the fact that the
he purchaser. PWGSC has made the contract pursuant to a statutory power and the
goods-and s¥rvices purchased are related to national defence. In my view, it will normally be
1 al@ate to import into a predominantly commercial relationship, governed by contract, a public

developed in the context of the performance of governmental functions pursuant to powers

@@



derived solely from statute.

right of a bidder for a procurement contract to determine what, if any, steps it should take

event of an apparent breach of contract A. The law should normally not override the decision o
unsuccessful bidder to do nothing because, for example, of a fear that the institution tEatiQn
would jeopardize its prospects of obtaining a contract in the future, or of its desire not to
in costly and time-consuming litigation. See also Locus Standi, at page 171, where Justice\§romwell
notes that the law generally defers to the decision of “the more obvious plaintiff” no X

[47] First, judicially imposed procedural duties in favour of subcontractors would underminﬁ%ﬂ?e

legal proceedings and therefore does not confer standing on a person less affecte the impugned
administrative action.
[48] Second, while also serving the public interest in good governme %1 rights are, to a

large extent, personal to those whose substantive rights or interests they\p€otect. For example, in
most cases, a person who has waived a right to procedural fairness mgg not S¥bsequently challenge
an administrative decision on the ground that it was made in breach %&: duty of fairness: for the
relevant authorities, see Donald J. M. Brown and John M. Evans, Review of Administrative
Action in Canada, loose-leaf (Toronto: Canvasback Publishing, paragraph 11:5500.

[49] The decision in Ratepayers of the School District of, Ross Consolidated School et al.
and Chester and District Municipal School Board, Re (1 D.L.R. (3d) 586 (N.S.S.C. (T.D.))
is anomalous in conferring standing on a ratepayers’% Challenging the dismissal of a school
principal on the ground that he had not been afforde earing, even though he himself had not
litigated the matter: see David J. Mullan and And@oman, “Minister of Justice of Canada v.
Borowski: The Extent of the Citizen’s Right Nigate the Lawfulness of Government Action”
(1984), 4 Windsor Y.B. Access Just. 303, a @341 and 349.

[50] Third, the logic of the appellants’ a t that they are entitled to procedural fairness opens
the alarming possibility of a cascaling array of potential procedural rights holders. What, for
example, of employees of unsuccess rs or their subcontractors who lose their employment as
the result of the award of the contrgdt tOgnother bidder? The adverse impact on such employees may
be just as serious to them as of the subcontract is to the appellants. It would be unduly
formalistic to say that the appe\wfty))) position is distinguishable because their contract provided that
their right to share the reven{(® inated if the submarine contract was not awarded to BAE.

say that to confer upon them a right to procedural fairness would
st in obtaining value for money by protecting the fairness of the
procurement proc nfair process may discourage bidders from tendering to future RFPs.
However, sinceth ho bid in response to an RFP have contractual rights to ensure that their
tenders are ev accurately and fairly, the protection of the public interest in the integrity of the
process 4peSREquire a judicial extension of procedural rights to subcontractors. Moreover, if a
free-stdny
have impli

[51] Fourth, the app
advance the public’N

ght to procedural fairness existed it would not have been necessary for the courts to

M as a term of contract A.

% @\, the public interest in the efficiency of the tendering process may well be compromised
g tension of the right to procedural fairness in the manner urged by the appellants. To extend

@@



the right to procedural fairness to subcontractors and, possibly, to others who have been adversely
affected by a contract award, can only complicate the procurement process and introduce new levels
of uncertainty into essentially commercial relationships.

[53] To supplement the contractual safeguards with the common law duty of fairness woul )
frustrate the parties’ expectations. A duty of fairness based on the common law would
also include a right for subcontractors, and others, to participate in the procurement g

brought themselves within the protection of contract A if they had so chosen, including a2 duty of

fairness arising from it. ’

[54] Sixth, once a contract has been awarded, the public has an interest i yoidance of undue
delays in its performance, and in ensuring that government is able prom cqre the goods and
services that it needs for the discharge of its responsibilities. The nor remedy for breach of
contract is a simple award of damages, which does not delay the perfopmance™of the contract by the

winning bidder. In contrast, the more intrusive public law remedy sou y the appellants is that the
contract awarded to CSMG be set aside, so that the tendering proc start again. Governments’
recent resort to funding “shovel-ready” infrastructure project of a strategy for promoting

economic recovery vividly illustrates that delays in getting pull{cl anced work underway may be

detrimental to the public interest.

[55] Two recent decisions of the Supreme Court of Ca @support the conclusion that a duty of
fairness was not owed to the appellants with respect curement process: Design Services and
Dunsmuir.

[56] The facts of Design Services are si e of the present case. The appellants were the
subcontractors of an unsuccessful bidder ernment contract. As in our case, the appellants in
Design Services could have entered into venture with the unsuccessful bidder, but did not.
The subcontractors and the unsuccesdfu bidder sued the Government for damages on the ground that
it had awarded the contract to mpliant bidder. However, on settling its claim, the
unsuccessful bidder discontinued igg(actn.

[57] The question for the C@Nas whether the subcontractor had an action in negligence
against the Government fi tding the contract to a non-compliant bidder. In giving the
judgment of the Court dj g the appeal, Justice Rothstein said (at paragraph 56):

In essence, the appell atpaattempting, after the fact, to substitute a claim in tort law for their inability to
claim under “ContrageA fter all, the obligations the appellants seek to enforce through tort exist only
because of “Contract” fj which the appellants are not parties. In my view, the observation of Professor Lewis
N. Klar (Tort L@ d. 2003), at p. 201) — that the ordering of commercial relationships is usually in the

m

bailiwick ofthe contract — is particularly apt in this type of case. To conclude that an action in tort is
i mercial parties have deliberately arranged their affairs in contract would be to allow for




present case, they say, no claim for damages is being made and, once granted, the remedy sought,
namely the quashing of the award of the contract, can only be granted once. In my view, however,

this is too narrow a reading of Design Services. O

[59] In Dunsmuir the Court considered (at paragraphs 102—117) the appropriateness of imo
duty of fairness prior to the dismissal of a Crown employee and office holder. The Co (T dscided
that, as a general rule, a duty of procedural fairness, and remedies other than damages fq

contract, have no place in the legal relationship between the Crown on the one ha c office
holders and employees on the other, when their relationship is rooted essentially in contract:

e appellants
e by both Design

s awd duties, and the

[60] Admittedly, the facts of our case are different from those in Dunsmuir b
have no contractual rights against PWGSC. Nonetheless, the broader poj
Services and Dunsmuir is that when the Crown enters into a contract, i
available remedies, are generally to be determined by the law of contract.

[61] Finally, if a case arose where the misconduct of government &ials was so egregious that
the public interest in maintaining the essential integrity of the pr eht process was engaged, 1
would not want to exclude the possibility of judicial interventigka instance of a subcontractor.
However, given the powerful reasons for leaving procuremengd{ispstés to the law of contract, it will
only be in the most extraordinary situations that subcontra uld be permitted to bring judicial
review proceedings to challenge the fairness of the proce @

which the Court might intervene at the instance ofQ\subsbntractor. The appellants do not allege, for
example, fraud, bribery, corruption or other kf
undermine public confidence in the essentjats

[62] In my view, the facts of this case fall far s}@ kind of extraordinary circumstances in

grave misconduct which, if proved, would
of the process. Indeed, in careful reasons, the
applications Judge explained why he w. rsuaded that, even if the appellants had standing,
they had established a breach of the duty ss, including a reasonable apprehension of bias, on
the part of PWGSC in its conduct of theyprocurement process.

E. CONCLUSIONS @

[63] For these reasons, I woul¥/dishhiss the appeal with costs.

RICHARD C.J.: I agree.

RYER J.A.: 1 agree@



