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This was an applicatign for judicial review of the Minister’s failure under the Canadian Environmental
Protection Act 0 require reporting by mining facilities of releases or transfers of pollutants to waste
rock and tgiking sal areas. The applicants sought a declaration that the Minister erred in interpreting the
CEPA g tory relief directing the respondent to publish data related to releases or transfers of pollutants
to waste™xQ g tailings disposal areas through the National Pollutants Release Inventory (NPRI) pursuant to
sections 48 MYA0 of the CEPA.

& @Rl provides an annual inventory of industrial and commercial pollutants released into the
S% ent and relies on multi-stakeholder consultations to determine pollutant reporting requirements. While
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NPRI reporting of pollutants that leave disposal areas has always been required, NPRI reporting of controlled
movements of substances inside those areas has not. Consultations have taken place over the years between the
Minister and stakeholders on whether those movements should be reported. In 2007, the Minister advised at a
stakeholder meeting that instead of adding data from tailings and waste rock to the NPRI, a different t n)
inventory would be established for such reporting, and that the methods for collecting and reporting tha
would be determined at a later date.

The principal issue was whether the Minister was required by the CEPA to provide poll ase
information through the NPRI in relation to releases and transfers to tailings and waste rock disposage

Held, the application should be allowed
Section 48 of the CEPA compels the Minister to “establish a national invento e@of pollutants”
and to use “the information collected under section 46 and any other informat fsh the Minister has
179

access”. This provision does not contemplate separate national inventories fof ate sectors. One of the
reasons for mandating a single national inventory is embodied in section 2 of the N A making it a duty for
the Government of Canada to apply and enforce the CEPA fairly, predictablypand co¥sistently, and to ensure
that Canadians have ready access to information on pollutants. The NPRI wa&atlonal inventory chosen by
the Minister to fulfill its duties under section 48. Publishing data related t or transfers of pollutants to
waste rock and tailings disposal areas through the NPRI will not prev ister from continuing to study
whether that information might not also need its own inventory, inding a more appropriate tool
acceptable to all.

The definition of “release” in subsection 3(1) of the CEPA ot be read as requiring that all forms of
release are actions that signify the end of human control return to control by natural forces. Such a
reading would mean that harmful pollutants entering the, eny1 ent would not be considered to have been
released, and as such would not be reportable under sq{iom\y, if they remain within some form of human
control. Nothing in the CEPA and its context allo reading. The fact that tailings and waste rock
disposal areas are on-site does not prevent the reld f pollutants into the environment. The distinction
between “inside” and “outside” releases does pptThealy -- the terms that appear in the statute or in the scheme
and the objects of the CEPA must be given mn that suit a particular sector. The plain and grammatical
meaning of the words in the CEPA and the indsQtiens of Parliament reveals that the information regarding the

release and transfer of pollutants to tail and waste rock disposal areas should be collected and reported.
Similar arguments apply to the word “p >’ as it appears in section 48 of the CEPA regarding “pollution
prevention”.

The assertions that the word@ In section 46 permitted the Minister a broad discretion on what
information to collect, and that to establish a national inventory and to publish information regarding
releases of pollutants were g t to the discretion under section 46 were difficult to reconcile with the
Government of Canada’s s imposed by the CEPA, and in particular section 2. If the Minister chose
not to collect informati t releases of pollutants, the NPRI would not accurately or fully reveal
environmental and hea s. The NPRI thus cannot fulfill its role if the discretion under section 46 is not
exercised in a way the obligations of the Government of Canada. Rather, section 46 is a facilitating
and enabling provis ing the Minister wide powers to gather information and cannot be used to abrogate

S of sections 48 and 50. The actions of the Minister were thus taken in the exercise of a

the mandatory o i .
statutory p Qud wgre subject to judicial review.
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The following are the reasons for judgment and judgment rendered in Engh% by
[1] RUSSELL J.: This is an application for judicial review of t ter of the Environment’s
ongoing failure under the Canadian Environmental Protection S.C. 1999, c. 33 (CEPA) to
require reporting by mining facilities of releases or transfers o nts to waste rock and tailings

disposal areas.

[2] The applicants are seeking a declaration that the 'has erred in interpreting the CEPA
by not providing such pollutant release information public through the National Pollutant
Release Inventory (NPRI) in 2006 and subsequeny(geals, and an order in the nature of mandamus
directing the Minister to publish through the NPR q from mining facilities of releases to tailings
and waste rock disposal areas for the 2006 re ¥)year and subsequent years in accordance with
sections 48 and 50 of the CEPA.

BACKGROUND

Waste rock and tailings
[3] Waste rock and tailings ar ed from mining. There are three steps involved in extracting
ore from the ground and proce {:

£2]

(1) Removal of “overb ch as soil, sand and gravel, trees, lichens, mosses, and other

vegetation;

(2) Break up and @)f “waste rock” (rock that surrounds or overlays the ore) to access the
ore; and

(3) Crushumg ¢/ ore to a powder and processing it to extract minerals, the waste from which is

2

[4] ore tifan 99 percent of the overburden, rock and ore removed to extract minerals is disposed
urden heaps and waste rock and tailings disposal areas.



[5] Ore contains minerals and chemical compounds as well as the economic mineral it is processed
to extract. Ore may also contain varying amounts of metals that include aluminium, arsenic,
cadmium, copper, mercury, nickel and selenium, all of which are pollutants listed under the I
system. Most mining in Canada occurs in rock with high sulphur content. When sulphur com%
contact with water, it generates sulphuric acid, which is also a pollutant listed under the NP
Although each ore body has unique properties, it all possesses the potential for environm ::: pgpt

when materials are removed from the ground.
[6] The extraction of ore or minerals requires the removal of rock, or ore of too 10%’3(16 for

processing, in order to gain access to the ore. This material is referred to as “wastg ” and is part
of the mining process. Waste rock inside a facility is placed in waste rock storags argss (WRSAs).
The processing of mined materials generates tailings which are usually m NQSTdE a facility in a

tailings impoundment area (TIA).

[71 When ore is broken down through mining and exposed to sym, wind, air and water, the
pollutants contained in the ore, as well as those added during processi re mobilized and can pose
hazards to the environment and human health when sent to WRSA S.

[8] Insome mining communities, residences are built directlgt®Ge WRSASs and TIAs.
National Pollutant Release Inventory (NPRI) @

[9] The NPRI was created in 1993 by the Mini
recommendations of a multi-stakeholder adviso
industry, environmental groups, and labour, a s provincial and federal governments. The
Minister used the provisions of the [then] vironmental Protection Act, R.S.C., 1985 (4th
Supp.), c. 16 to compel certain persons to(ifepo ecified information.

¢ Environment when he accepted the
ittee made up of representatives from

(&8)

[10] The NPRI provides an annudyyypublicly available inventory of industrial and commercial
pollutants released into the Canadi igonment. It relies on multi-stakeholder consultations to
inform the Minister and assist hin@determining the pollutant reporting requirements under the

current Act.

[11] Since the creation of f'\;z RI, the processing of mined materials has always been reportable.
Since 2006, NPRI repoas also been required for mining extraction activities. While the
Minister has always reQu@sdythe NPRI reporting of NPRI substances that leave a TIA and WRSA,
the Minister has nev

[12] Until r 2007, extensive consultations have taken place over the years between
Environ Safada and stakeholders on the issue of whether the movement of tailings or waste




[13] The following issues are raised in this application:

(1) The standing of the applicants;
(2) The proper standard of review of the respondent Minister’s ongoing failure to re uir’

reporting of releases or transfers of pollutants to WRSAs and TIAs; O

(3) Whether the Minister’s conduct does or does not comply with the CEPA; Sg

(4) Appropriate remedies. @

Preliminary issue
[14] The respondent submits that this application was filed in Nove@om seeking judicial
review of the Minister’s decision not to require reporting of certain nyming ddta in the 2006 notice
dated February 25, 2006 [Notice with respect to substances in theNNational Pollutant Release
Inventory for 2005 — Amendment, C. Gaz. 2006.1.364]. Thereforgq xeSpondent submits that this
application is out of time because it was not brought within 30y :\a) date of the 2006 notice:
Federal Courts Act, R.S.C., 1985, c. F-7 [s. 1 (as am. by S.C QO\V 8, s. 14)], subsection 18.1(2)
[as enacted by S.C. 1990, c. &, s. 5; 2002, c. 8, s. 27]. The er agrees with the respondent on

this issue.

[15] If the applicants needed an extension of tim %his application, the respondent submits
that they should have sought an extension. Their fafi\re ¥ do so is fatal to this application: Goodwin
v. Canada (Attorney General), 2005 FC 1185, 2 R. 100.

[16] The intervener submits that the licaf)s have delayed in bringing their application well
beyond the 30-day time limit set out in n 18.1(2) of the Federal Courts Act. There is no
ongoing action because the Minister ¢ a decision that was communicated in the 2006 notice and
confirmed in letters sent to the appli s November 2006. The applicants should have attacked

the 2006 notice in November 2006t thejatest, but they have failed to follow that process or address
the delay with a reasonable @ jion. The intervener asks that the application be dismissed

for delay.

[17] Inreply, the appli bmit that they do not seek to attack a specific notice of the Minister.
The applicants say the challenging an ongoing course of action of the Minister to exempt
pollutants sent to TI4 & WRSAs from the reporting requirements, and the Minister’s failure to

the NPRI in accordance with his statutory duties as set out in sections 2,

48 and 50 of the CxRA/ As this ongoing course of action constitutes the “decision” in this matter, the

applicants sub

Act is ingpphRRBIAN this case: Krause v. Canada, [1999] 2 F.C. 476 (C.A.), at paragraphs 23-24;
Canad 4@ of the Deaf v. Canada, 2006 FC 971, [2007] 2 F.C.R. 323, at paragraphs 71-72.

ST ‘("s ORY PROVISIONS
o 8P
E‘S%% e following provisions of the CEPA are applicable in these proceedings:
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2. (1) In the administration of this Act, the Government of Canada shall, having regard to the Constitution
and laws of Canada and subject to subsection (1.1),

(a) exercise its powers in a manner that protects the environment and human health, appli
precautionary principle that, where there are threats of serious or irreversible damage, lack of full scie
certainty shall not be used as a reason for postponing cost-effective measures to prevent enyignmen
degradation, and promotes and reinforces enforceable pollution prevention approaches; <

(a.1) take preventive and remedial measures to protect, enhance and restore the environment; - Sg

(b) take the necessity of protecting the environment into account in making social and ec ic decisions;

(c) implement an ecosystem approach that considers the unique and fund racteristics of

ecosystems;
(d) endeavour to act in cooperation with governments to protect the environment;

(e) encourage the participation of the people of Canada in the decisions that affect the
environment;

(f) facilitate the protection of the environment by the people of C
(g) establish nationally consistent standards of env1ronmenta
(h) provide information to the people of Canada on the e Canadian environment;

(7)) apply knowledge, including traditional aborigj ledge, science and technology, to identify and
resolve environmental problems;

() protect the environment, including its bijlogica) fliversity, and human health, from the risk of any adverse
effects of the use and release of toxic substan lutants and wastes;

(j.1) protect the environment, includjmsay logical diversity, and human health, by ensuring the safe and
effective use of biotechnology;

d diligently to assess whether existing substances or those new to
Coming toxic and assess the risk that such substances pose to the
Ith;

(k) endeavour to act expeditio
Canada are toxic or capa
environment and human li

() endeavour to act
for the purpose of

d to the intent of intergovernmental agreements and arrangements entered into
the highest level of environmental quality throughout Canada;

t that is reasonably possible, that all areas of federal regulation for the protection of

J human health are addressed in a complementary manner in order to avoid duplication

S .,, tive and comprehensive protection;

(n) end to exercise its powers to require the provision of information in a coordinated manner; and

S («@ and enforce this Act in a fair, predictable and consistent manner.



$

44, (1) The Minister shall

(a) establish, operate and maintain a system for monitoring environmental quality;

(b) conduct research and studies relating to pollution prevention, the nature, transportation, disper
effects, control and abatement of pollution and the effects of pollution on environmental quality, amg provide
advisory and technical services and information related to that research and those studies; ¢

(¢) conduct research and studies relating to %

(i) environmental contamination arising from disturbances of ecosystems by human agfiSgy,
resent in the

(i1) changes in the normal geochemical cycling of toxic substances that are n
environment, and

(iii) detection and damage to ecosystems;
(d) collect, process, correlate, interpret, create an inventory of and publigh omN\periodic basis data on

environmental quality in Canada from monitoring systems, research, studiegk(d any other sources;

(e) formulate plans for pollution prevention and the control and a@ of pollution, including plans
respecting the prevention of, preparedness for and response to an e tal emergency and for restoring
any part of the environment damaged by or during an emerg , establish, operate and publicize
demonstration projects and make them available for demonstratj

(f) publish, arrange for the publication of or distribute throug§‘§ ormation clearing-house

(1) information respecting pollution prevention,
(i) pertinent information in respect of all aspect:

(i1) a periodic report on the state of the Canadid
(2) The Minister may
(a) in establishing a system referrégf{to in paragraph (1)(a), cooperate with governments, foreign

governments and aboriginal people any person who has established or proposes to establish any
such system; and

(b) with the approval of the Go
system referred to in paragr
person or for the operatio
the Minister.

0) Jn Council, enter into agreements for the operation or maintenance of a
by the Minister on behalf of any government, aboriginal people or any
enance of any such system by the government or any person on behalf of

(3) The Minister N rcising the powers conferred by paragraphs (1)(b) to (e), act in cooperation with
any government, fof¢ignqyovernment, government department or agency, institution, aboriginal people or any

person and ma or assist in any of their research, studies, planning or activities in relation to
environmental -@, pollution prevention, environmental emergencies or the control or abatement of
pollution, V

(4) The ters shall conduct research or studies relating to hormone disrupting substances, methods
related_to thelf detection, methods to determine their actual or likely short-term or long-term effect on the
envy t and human health, and preventive, control and abatement measures to deal with those substances

e environment and human health.

@
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45. The Minister of Health shall
(a) conduct research and studies relating to the role of substances in illnesses or in health problems;

(b) collect, process, correlate and publish on a periodic basis data from any research or studies done
paragraph (a); and

(c) distribute available information to inform the public about the effects of substances on huma

46. (1) The Minister may, for the purpose of conducting research, creating an inventory of data, ulating
objectives and codes of practice, issuing guidelines or assessing or reporting on the state environment,
publish in the Canada Gazette and in any other manner that the Minister consider @rime a notice
requiring any person described in the notice to provide the Minister with any infg n may be in the
possession of that person or to which the person may reasonably be expect, h access, including
information regarding the following:

(a) substances on the Priority Substances List;

(b) substances that have not been determined to be toxic under Part @se of the current extent of the
environment’s exposure to them, but whose presence in the enviro st be monitored if the Minister
considers that to be appropriate;

(c) substances, including nutrients, that can be released in or are present in products like water

conditioners and cleaning products;
(d) substances released, or disposed of, at or into the sg{;
(e) substances that are toxic under section 64 or t become toxic;

(f) substances that may cause or contributp\to intdnational or interprovincial pollution of fresh water, salt
water or the atmosphere;

(g) substances or fuels that may con '%ﬁﬁcantly to air pollution;

(h) substances that, if released i ian waters, cause or may cause damage to fish or to their habitat;
(i) substances that, if releas eas of Canada where there are migratory birds, endangered species or
other wildlife regulated u ther Act of Parliament, are harmful or capable of causing harm to those

o (@Minister may, in accordance with an agreement signed with a government, require that a person to
tice is directed submit the information to the Minister or to that government.



(3) An agreement referred to in subsection (2) shall set out conditions respecting access by the Minister or
other government to all or part of the information that the person is required to submit and may set out any other

conditions respecting the information.
(4) A notice referred to in subsection (1) must indicate the period during which it is in force, which m: ;’
exceed three years, and the date or dates within which the person to whom the notice is directed shal) compty
with the notice. <

(5) Every person to whom a notice is directed shall comply with the notice. - Sg

(6) The Minister may, on request in writing from any person to whom a notice is directe end the date or
dates within which the person shall comply with the notice.

(7) The notice must indicate the manner in which the information is to be provj &

(8) The notice may indicate the period during which, and the location where, the on to whom the notice
is directed shall keep copies of the required information, together with any(¢alculations, measurements and
other data on which the information is based. The period may not exgeed e years from the date the
information is required to be submitted to the Minister. @

47. (1) The Minister shall issue guidelines respecting the use of thd@o provided for by subsection 46(1)
and, in issuing those guidelines, the Minister shall take into ac :Ef y factor that the Minister considers

relevant, including, but not limited to,

(a) the costs and benefits to the Minister and the pers%vhom the notice under subsection 46(1) is

directed; @
(b) the co-ordination of requests for information e governments, to the extent practicable; and

(c¢) the manner in which the information coflected §hder subsection 46(1) is to be used.

oction (1), the Minister shall offer to consult with the government of
a province and the members of the Co nxl\-; who are representatives of aboriginal governments and may
consult with a government departmen r AQSUCY, aboriginal people, representatives of industry and labour and
municipal authorities or with persong i ted in the quality of the environment.

(2) In carrying out the duties under su

owing the day on which the Minister offers to consult in accordance
act under subsection (1) if the offer to consult is not accepted by the

under section 46 an
which the Minister

er information to which the Minister has access, and may use any information to
ss to establish any other inventory of information.

shed under subsection 46(1) must indicate whether or not the Minister intends to publish
end, if so, whether in whole or in part.

50. Subject™NO subsection 53(4), the Minister shall publish the national inventory of releases of pollutants in
any r that the Minister considers appropriate and may publish or give notice of the availability of any
tory of information established under section 48, in any manner that the Minister considers

@



51. A person who provides information to the Minister under subsection 46(1) may, if the Minister’s
intention to publish the information has been indicated under section 49, submit with the information a written
request, setting out a reason referred to in section 52, that the information be treated as confidential.

52. Despite Part 11, a request under section 51 may only be based on any of the following reasons:
(a) the information constitutes a trade secret; <

(b) the disclosure of the information would likely cause material financial loss to, or %ﬁr to the
competitive position of, the person providing the information or on whose behalf it is provided'

(c) the disclosure of the information would likely interfere with contractual or o tlatlons being

conducted by the person providing the information or on whose behalf it is provid

53. (1) The Minister may, after studying the reasons provided under section 52} re the person in question
to provide, within 20 days and in writing, additional justification for the request for coQfidentiality.

(2) The Minister may extend the period mentioned in subsection (1) 10 days if the extension is
necessary to permit adequate preparation of the additional justification

(3) In determining whether to accept or reject the request, the Min¥{er shafl consider whether the reasons are
well-founded and, if they are, the Minister may nevertheless rejec est if

(a) the disclosure is in the interest of the protection of the engg €nt, public health or public safety; and

(b) the public interest in the disclosure outweighs in ig{fo e

(i) any material financial loss or prejudice _to nl@u petitive position of the person who provided the
information or on whose behalf it was progrdéd, » -ul
(ii) any damage to the privacy, reputatidn or Kpman dignity of any individual that may result from the

disclosure. V

(4) If the Minister accepts the reques rmation shall not be published.

(5) If the Minister rejects the re

(a) the person has the right
notified that the request h:
those 30 days, fix or all

¢ Federal Court to review the matter within 30 days after the person is
nXjected or within any further time that the Court may, before the expiry of

(b) the Minister s WAE the person in question of the Minister’s intention to publish the information and
of the person’s riglft to@sK the Federal Court to review the matter.

(6) Where a o@ asks the Federal Court to review the matter under paragraph (5)(a), sections 45, 46 and

47 of the Aecey #formation Act apply, with any modifications that the circumstances require, in respect of a
@ dw under that paragraph as if it were an application made under section 44 of that Act.

request £¢

54,41) For’the purpose of carrying out the Minister’s mandate related to preserving the quality of the
8nv' , the Minister shall issue

S&ganvironmental quality objectives specifying goals or purposes for pollution prevention or environmental
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control, including goals or purposes stated in quantitative or qualitative terms;

(b) environmental quality guidelines specifying recommendations in quantitative or qualitative te to
support and maintain particular uses of the environment;

(c) release guidelines recommending limits, including limits expressed as concentrations or quamgities, 10
the release of substances into the environment from works, undertakings or activities; and

(d) codes of practice respecting pollution prevention or specifying procedures, practices or r%ﬁmits for
environmental control relating to works, undertakings and activities during any phase of their lopment
and operation, including the location, design, construction, start-up, closure, dismantling lean-up phases
and any subsequent monitoring activities. @

(2) The objectives, guidelines and codes of practice referred to in subsection (1 @ to

(a) the environment;

(b) pollution prevention or the recycling, reusing, treating, storing or di f substances or reducing the
release of substances into the environment;

(c) works, undertakings or activities that affect or may affect the 1ro nt; or

(d) the conservation of natural resources and sustainable devzl@.

(3) In carrying out the duties under subsection (1), the ]M hall offer to consult with the government of
a province and the members of the Committee who aid (* entatives of aboriginal governments and may
consult with a government department or agency, abogi people, representatives of industry and labour and
municipal authorities or with persons interested in th @ by of the environment.

(3.1) At any time after the 60th day followjkg the Yy on which the Minister offers to consult in accordance
with subsection (3), the Minister may act un ection (1) if the offer to consult is not accepted by the
government of a province or members of g:g);nmittee who are representatives of aboriginal governments.

(4) The Minister shall publish any, es, guidelines or codes of practice issued under this section, or
give notice of them, in the Canada Gaz@and in any other manner that the Minister considers appropriate.

3) S\er of Health shall publish any objectives, guidelines or codes of practice issued under this
sectlon otice of them, in the Canada Gazette and in any other manner that the Minister of Health
c0n51ders app prlate

e following section from the Department of the Environment Act, R.S.C., 1985, c. E-10 is
oxplevant to this application:
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5. The Minister, in exercising his powers and carrying out his duties and functions under section 4, shall

(a) initiate, recommend and undertake programs, and coordinate programs of the Government of Canada that
are designed

(i) to promote the establishment or adoption of objectives or standards relating to environmeptay quality;
or to control pollution, ©

(ii) to ensure that new federal projects, programs and activities are assessed early in the pla ess
for potential adverse effects on the quality of the natural environment and that a further r%&s carried
out of those projects, programs, and activities that are found to have probable significant a effects,

and the results thereof taken into account, and
(iii) to provide to Canadians environmental information in the public interest; @

(b) promote and encourage the institution of practices and conduct leading &r preservation and
enhancement of environmental quality, and cooperate with provincial goverg Q £ or agencies thereof, or

any bodies, organizations or persons, in any programs having similar objects; an

(c) advise the heads of departments, boards and agencies of the Goverl «--\ of Canada on all matters
pertaining to the preservation and enhancement of the quality of the nat @

[20] The following section from the Interpretation Act, R.S4C., S5, ¢. I-21 is also applicable to

this proceeding: @
11. The expression “shall” is to be construed as imperative an§ pression “may” as permissive.

[21] The following section from the Federal Cou@is also applicable to this proceeding:
18.1.

(2) An application for judicial review in regsect of A decision or an order of a federal board, commission or
other tribunal shall be made within 30 days aft ime the decision or order was first communicated by the
federal board, commission or other tribu%e office of the Deputy Attorney General of Canada or to the
party directly affected by it, or within a time that a judge of the Federal Court may fix or allow before
or after the end of those 30 days.

STANDARD OF REVIEW @

[22] The applicants subgft t the Minister’s duty to require pollutant release reporting by mining
facilities and publicati r the CEPA is a question of law so that the proper standard of review
is correctness.

[23] The respon .(.,;, bmits that if this Court finds that the Minister’s choice of whether tailings
or waste rock moved inside a facility should be reported in the Canada Gazette is reviewable,

the etion differently had it been charged with that responsibility: Maple Lodge Farms Ltd. v.
& nt of Canada, [1982] 2 S.C.R. 2 (Maple Lodge Farms). Therefore, if a discretionary policy
S Q11 is reviewable, it is a non-legal question which is not within the expertise of the Court and
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is subject to the reasonableness standard and a high degree of deference.

[24] The intervener submits that the appropriate standard of review is reasonableness. Whilg—tke
application involves questions of statutory interpretation which would normally call for a stand
correctness, the case seeks to review actions of the Minister or his delegate, both of whom msg
deference for their expertise. The decision does not involve anyone’s rights and was not f¢
an adjudicative setting; however, the intervener says that this application is about legisla

by the Minister to collect information from a broad range of parties across the c
suggests greater deference to the Minister.

ARGUMENTS @

Applicants standing

involved in discussions, meetings and public discourse in their effo have the Minister require

[25] The applicants submit that they are a public interest orgar@n d have been deeply
the reporting of pollutant releases by mining facilities to TIAs and @ .

[26] The applicants rely upon Canadian Council of Churches(v. ada (Minister of Employment

and Immigration), [1992] 1 S.C.R. 236 (Canadian Coungz. page 253 for the test for public
interest standing. It is as follows:
(1) There must be a serious issue to be tried; %

(2) The applicant must show a “genuine interes

bj ect-matter; and

(3) There must be no other reasonable anf{ effecfive manner for the case to come before the courts.

[27] The applicants state that thurt should adopt a “generous and liberal approach” in

determining whether or not to graga{ ending and “will undoubtedly seek to ensure that [its]

discretion is exercised so that stang s» granted” in situations where it is necessary to ensure that a

legal duty is met: Canadian Co » pages 250 and 251 and Fraser v. Canada (Attorney General)
Y

(2005), 51 Imm. L.R. (3d) 101 .C.].) (Fraser), at paragraph 52.
it that there is a serious issue to be tried in this case, since the

jster has failed to meet his mandatory duties based on the CEPA and a
as a whole. This part of the test has a low threshold and all that is
elieve that the party requesting standing has an arguable case: Fraser, at

[28] The applicants al
applicants allege that t
plain reading of the
required is that th
paragraph 55.

[29] The arfts further submit that they have a “real and continuing interest” in the issue and
that thé he type of accumulated expertise and involvement necessary: Finlay v. Canada
(Minister 0 ance), [1986] 2 S.C.R. 607, at pages 631-634; Fraser, at paragraph 102; Sierra Club
of a v. Canada (Minister of Finance), [1999] 2 F.C. 211 (T.D.), at paragraphs 52, 54, 57-58,

&
&
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[30] The applicants say that public interest standing can be limited where it can be shown that a
more directly affected private litigant is likely to bring forth a similar challenge: Fraser, at paragraph

109. However, to date, no other litigant has challenged the Minister’s decision to exempt repoetRg
for 2006 and subsequent years.

Minister’s decision does not comply with the CEPA O

[31] The applicants submit that the Minister’s decision to exempt mining facilitates fo@a orting
pollutant releases to TIAs and WRSAs and publication under the NPRI is an error of law?

% <’ ion and case

Qe Environment),

[32] The Minister’s duty to require reporting and publication is found in bot
law. The applicants cite and rely upon Imperial Oil Ltd. v. Quebec (Ministe
2003 SCC 58, [2003] 2 S.C.R. 624 (Imperial Oil), at paragraph 34:

dment of environmental
problems plays a prominent role, and in which he must ensure that the funda legislative policy on which
the interpretation and application of environment quality legislation are ba@
M

He must make decisions in a context in which the need for the long-ter anae
%
lemented. The Minister has
the responsibility of protecting the public interest in the enviro

must make his decisions in
consideration of that interest.

[33] The applicants also point out that the fundamenta

manner to protect and improve the environment has bee d by the Supreme Court of Canada:

Friends of the Oldman River Society v. Canada (Mini. Transport), [1992] 1 S.C.R. 3, at pages

16-17; Quebec (Attorney General) v. Canada (Ne | Energy Board), [1994] 1 S.C.R. 159, at

page 195; Ontario v. Canadian Pacific Ltd., [19 ‘C.R. 1031, at paragraph 55; R. v. Hydro-

Queébec, [1997] 3 S.C.R. 213, at paragraph 85; anada Ltée (Spraytech, Société d’arrosage)
ORI |

v. Hudson (Town), 2001 SCC 40, [2001] 114957 Canada Ltée], at paragraph 1; and
British Columbia v. Canadian Forest Products Dii., 2004 SCC 38, [2004] 2 S.C.R. 74, at paragraphs

nce of governments acting in a

7 and 226.

[34] The applicants submit that, gislative point of view, Parliament has recognized and
affirmed the fundamental value nvi¥onmental protection by enacting legislation that imposes
duties on the Minister to impro, rotect Canada’s environment: section 5 of the Department of

the Environment Act.

[35] The CEPA remai§\theprincipal legislation imposing duties on the Minister to improve and
protect Canada’s env@ . Section 2 of the CEPA mandates that the Minister:

2.(1).

(e) encouragarticipation of the people of Canada in the making of decisions that affect the

enviro
() facil? e protection of the environment by the people of Canada;

@
%rovide information to the people of Canada on the state of the Canadian environment;
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(n) endeavour to exercise its powers to require the provision of information in a coordinated manner; and

(o) apply and enforce this Act in a fair, predictable and consistent manner.

[36] The applicants submit that the intervener and the respondent are attempting to im! 1‘%
ongoing decision of the Minister challenged in this case from judicial scrutiny by clas ’\v ,) t as
either a policy or as a legislative decision. The applicants say that the Minister’s faike30, require
reporting of pollutants to TIAs and WRSAs is, however, an abrogation of his statutorily mandated
duties set out under sections 2, 48 and 50 of the CEPA. @

release information to it: see Duncan J. Cameron, Daniel C. Blasioli & chel Ares, Annotated
Guide to the Canadian Environmental Protection Act (Aurora: Canada LawBook, 2007), at pages

62-63. &

[38] The applicants take the position that the failure to req ing and publication of the
information of concern in this application further frustrates ter’s statutory duty set out in
section 5 of the Department of the Environment Act to pIoYa
pollutants.

[37] Sections 48 and 50 impose a duty on the Minister to establish the@%@pu&ish pollutant

=
D)

[39] The applicants say that the Minister’s decision %ﬂpt reporting of pollutants sent to TTAs
and WRSAs was exercised in accordance with his 3iEW{ his statutory powers under the CEPA. An
exercise of a statutory power is “never absolute, regdR¥ess of the terms in which it is conferred” and

ion in terms”. The applicants state that the
Minister’s decisions concerning NPRI fg iRe—dnd publication are subject to the legislative
purpose, objects and constraints set out \ EPA. A statutory decision which goes against the
purpose and objects of the governing legishattefi is a decision that is contrary to law and subject to
review by this Court: Slaight Commu ions Inc. v. Davidson, [1989] 1 S.C.R. 1038, at page 1076;
Sir William Wade and Christopher Administrative Law, 9th ed. (Oxford: Oxford University
Press, 2004), at pages 354-359; vid Phillip Jones and Anne S. de Villars, Principles of
Administrative Law, 4th ed. (T@: Thomson Carswell, 2004), at page 168; and Federal Courts

Act, paragraph 18.1(4)(f) [a y S.C. 1990, c. 8, s. 5; 2002, c. 8, s. 27].

Minister’s specific @er Part 3 of the CEPA to require pollutant reporting
[40] The applic @t that the intent of the CEPA amendments relating to the NPRI were
highlighted during\Rar}jamentary debates in 1998. The Honourable Christine Steward, Minister of

Environment e, clarified the intent of the CEPA (House of Commons Debates, 36th Parl.,
April 27, 1998), at pages 6124-6125):

Ist Sess

Greate participation is key to protecting the environment. Canadians want to be part of the solution.
They want md¥€ power to influence environmental decisions and stronger measures to ensure a legacy of clean
air an water. The renewed act responds to their demands. It provides Canadians with more information
the tools to act in their communities.

@
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In addition, the national pollutant release inventory, an accounting of the releases of 176 pollutants from all
significant sources, will continue to provide Canadians with information about the toxics in their communities.
Under a new Canadian Environmental Protection Act this program would become a legal commitment for the
government in an effort to provide Canadians with as much information as possible.

Q

The purpose and intent of my legislation is to put in place instruments with which I can work ¢ ely
with all levels of government, with all sectors in our society to protect the environment and tg male sure we
have the authorities there as well that when we see problems or abuses we are able to take prompt

[41] The applicants submit that Part 3 of the CEPA now requires the Minister g@

(1) Collect and publish pollutant release information through the NPRI (sg @ 46-53);

(i1) Set objectives, guidelines and codes of practice to reduce pollutior@tio 44, 54-55).

[42] Section 46 of the CEPA gives the Minister the power to @ any person in Canada to
provide information in relation to pollutant releases, while se quires the Minister to issue
guidelines in respect of decisions made under section 46. 48 requires the Minister to
maintain the NPRI using the pollutant release information under section 46, and section 50
of the CEPA imposes a duty on the Minister to publish p elease information to the NPRI and
grants a discretion to decide how pollutant information is ed in the NPRI.

[43] The applicants submit that sections 48 ande
reporting of major pollutant releases and to (ij
ensure that pollutant releases are reduced ip-GaRg Ithough section 46 indicates that the Minister
has some discretion in the collection of pfflutang\information, the applicants submit that it would be
illogical if such a weakly-worded discrettearyfower could be used to thwart the entire purpose of
the CEPA by exempting Canada’s laggest source of pollution, when the CEPA must be interpreted as
remedial. In the applicants view, secti is a mechanism by which information is obtained to
meet the duties imposed under sectidn: and 50.

pose duties on the Minister to (i) require
h that information publicly to the NPRI to

[44] The applicants submit t

Minister’s decision has frustrated the purpose and objects of
the CEPA under sections 4 i

(1) The Minister has hi ¢ largest source of pollution in Canada;

(2) The Minister’

(3) The Mini mischaracterized a major pollutant release;

8 @ gr has failed to promote the “polluter pays” principle under the CEPA;

distorts information currently reported through the NPRI;

inister has failed to ensure Canada—U.S. harmony on pollutant release reporting;

inister has delayed required reportings.




[45] The applicants submit that, currently, Environment Canada considers tailings and waste rock as
disposals of waste, yet the Minister has failed to ensure that the public is provided with pollutant

information through the NPRI as intended by Parliament. Mining is the only sector not requirgd~o
report on-site disposals of the CEPA pollutants to the NPRI. (‘b

require polluters to publicly report on their pollutant releases in order to encourage the
their releases, and to engage the public in an ongoing dialogue as to how this ¢ achieved, a
failure to require reporting of a major source of pollutant releases in Canada trary to the
CEPA. &

[47] The applicants submit that the NPRI is intended to provide a reli “yearly snap-shot” of
pollutant releases in Canada to “empower the public to demapd impfoved environmental
performance” from industrial facilities and sectors of the industr nerally. By not requiring
reporting of the pollutants in this case, the Minister makes it app ther facilities and sectors
responsible for reporting releases and disposals to the NP rger polluters than mining
facilities. This results in the public being misinformed abou n from mines. Therefore, the
applicants submit that the Minister has failed to meet thgA tive of paragraph 2(1)(o) of the

CEPA to “apply and enforce this Act in a fair, predictabl§ >

[48] The applicants submit that the Minister’s posj
need not be reported as they have not been charact
rather, as material which is part of the pro
inconsistent with how Environment Cangdayhi
namely as “disposals” of “waste” by minifg faci{ities.

at pollutants sent to TIAs and WRSAs
e a release or disposal under the NPRI but,
hin a mining operation. This is, however,
racterized tailings and waste rock generally,

[49] The applicants suggest that th
waste rock could, at some point in
rise sufficiently for such reproc
intangible rationale for failing
inconsistent with the intent of
be consistent with the CEP
NPRI pollutants from TI
avoid double reporting
does it allow polluta

ly explanation for the Minister’s position is that tailings and
e, be processed to obtain minerals if commodity prices
o be economical. The applicants submit that such an
ire reporting of a major source of pollution in Canada is
PA that yearly pollutant releases should be published. It would
€ Minister to not require reporting only if a facility removed listed
SAs in the same year that they were sent to those areas, in order to
ame releases. However, the applicants note that nowhere in the CEPA
es to be ignored for the purpose of reporting if the material containing
such pollutants ¢ retically become part of a process again some time in the future. The
applicants sug it was not accepted that tailings and waste rock were captured by the notice

for the purposorting, then exemptions would not have been needed at all from 1993-2005.

[50] 9 % cants submit that the definitions of both “disposal” and “release” in the 2006 notice
are sufﬁ 0 capture pollutants sent to TIAs and WRSAs for the purpose of requiring reporting,

and (iu such an interpretation is entirely consistent with Environment Canada’s own
a .‘f" ation of tailings and waste rock as the disposal of wastes from mining. The terms

41” and “release” are defined in the 2006 notice as follows:

@




“disposal” means the final disposal of a substance to landfill, land application or underground injection, either
on the facility site or at a location off the facility site, and includes treatment at a location off the facility
site prior to final disposal.

“release” means the emission or discharge of a substance from the facility site to air, surface, watges,or lan.t:
<

and includes a spill or a leak.

[51] The applicants say that the Supreme Court of Canada has found that the % irmly
entrenches the principle of “polluter-pays” into federal law, meaning that those respomsible for
pollution should be held accountable for their activities in order to reduce po@. in Canada:

Imperial Oil %

[52] The applicants also express concern that the mining industry’s po On pollution reporting
has become a default position of the Minister when consensus has not&gen reached amongst
interested stakeholders regarding reporting to the NPRI.

[53] The applicants submit that the Minister has failed to pro e “polluter pays” principle
under the CEPA. The intent of Parliament in making publi g under the NPRI a legal
requirement was to motivate industry to take responsibilityQfor afd reduce pollutant emissions.
Parliament’s intent was not to allow the Minister to caj e economic interests of mining
facilities when decisions are made under the CEPA. Sub (2) of the CEPA stresses this intent
by indicating that economic considerations are not to d as a basis for limiting action to protect

the environment or human health @
[54] The applicants also point out that the co utilized international agreements as tools of

statutory interpretation and indicators of t ent: Baker v. Canada (Minister of Citizenship
and Immigration), [1999] 2 S.C.R. 817, aragyyph 70 and /14957 Canada Ltée, at paragraphs 30—
31. Canada concluded an agreement with . in 1997, before the CEPA was re-enacted, to seek

harmony w1th the Umted States on Y tant release reporting. When the CEPA was re-enacted in

{ ‘= strive to attain harmonization with the United States
system of pollutant reporting (th Release Inventory) which, since 1998, has required the
reporting of pollutant releases i 1 to tailings and waste rock.

[55] The applicants say p1te repeated commitments to achieve international harmony, the
Minister has not requir
failure is inconsistent
to act with regard to
the purpose of ac

s submit that the Minister has failed since 1999 to provide the public with “as
AN

4s possible” about “toxics” in their communities. Failure to act in accordance with

agraph 2(1)(/) of the CEPA which requires the Minister to “endeavour
nt of intergovernmental agreements and arrangements entered into for
e highest level of environmental quality throughout Canada”.

per without reasonable delay and this may be enforced by mandamus”: House of Commons
$'/) 6th Parl., 1st Sess., Vol. 135 (April 27, 1998), at pages 6124-6125; North Vancouver
gl t of) et al. and National Harbours Board et al. (Re) (1978), 89 D.L.R. (3d) 704 (F.C.T.D.)
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and Sir William Wade and Christopher Forsyth, Administrative Law, 9th ed. (Oxford University
Press, 2004), at pages 618—620.

[57] The applicants say that the Minister and the intervener have had extensive discussion%
various public interest groups, industry and government departments since 1992 about reportin

relation to tailings and waste rock. However, the Minister is currently no closer to actual
on these pollutant releases. In fact, the Minister has indicated an intention to begin studyi
information ought to be collected and reported publicly in a system other than thg
applicants submit that the decision to not require reporting under the NPRI after ToVears of

consultation is inconsistent with the CEPA.
[58] The applicants take the position that the Minister does not have an 4 (@ discretion in
his decision-making capacity, but must exercise his or her discretion m the policy and
objects of the CEPA: Padfield v. Minister of Agriculture, Fisheries & Foox{{1968] A.C. 997 (H.L.),
at page 1030 (per Lord Reid); Rubin v. Canada (Canada Mortgage Hoxging Corp.), [1989] 1
F.C. 265 (C.A.), at pages 273-274; Multi-Malls Inc. et al. and ger of Tramsportation and
Communications et al. (Re) (1976), 14 O.R. (2d) 49 (C.A.); Doctm@) al and Minister of Health
(Re) (1976), 12 O.R. (2d) 164 (H.C.J.), at paragraph 43.

[59] The applicants contend that the purpose of judi iew is to constrain the use of
government authority within its proper bounds and t consistency and transparency in
government decision making, as intended by the CEPA. applicants further submit that courts
have the jurisdiction to intervene where it is establi t the government is using its statutory
authority in a manner that was not intended by Q@bling statute: Toronto (City) v. C.U.P.E.,
Local 79,2003 SCC 63, [2003] 3 S.C.R. 77, at @ 128.

[60] The applicants conclude that the(Minis§dr has erred in deciding that the CEPA does not
require the reporting of pollutant releases TIAs and WRSAs. If the Minister is to fulfill the
purpose and objects of the CEPA, sections 48 and 50 in particular, the Minister must require
reporting of pollutant release info ag&gand publish that information in the NPRI, absent an
overriding public policy reason no. 0 which meets the intent of the CEPA.

[61] In the alternative, the appfcants submit that, if the Court is of the view that the Minister’s
failure to require reportin utants sent to TIAs and WRSAs ought to be considered on the
standard of reasonablenegd{Talfigr than correctness, then, given the context, the decision ought to be
afforded low deference decision was unreasonable and, given the purpose of the CEPA, has
resulted in an unaccabloutcome. The applicants state that there is no overriding public policy
reason which worftd V the Minister to exercise his discretion in a manner which directly

and purposes of the CEPA: Dunsmuir, at paragraph 47 and Law Society of

contravenes the o '}'w
New Brunswi an, 2003 SCC 20, [2003] 1 S.C.R. 247, at paragraph 56.

[62] Q cants also say that both the 2006 notice and the 2006 guide [Guide for Reporting to
the Nationa{Fbllutant Release Inventory—2006] published by the Minister under sections 46 and 47
of t PA appear, on their face, to require the reporting of pollutant releases sent to TIAs and
W, he CEPA is designed to ensure transparency and accountability in achieving pollution

:S ns. Such an objective is not met when the Minister appears to have made a decision
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requiring reporting that is outside the decision-making process provided for under the CEPA by
directing mining facilities not to report their pollutant releases to TIAs and WRSAs for 2006.

[63] The applicants also submit that the respondent and the intervener have placed an inor%
amount of weight on section 46 of the CEPA which confers a broad power on the Minister to coll
information from polluters. The broad powers provided by section 46 are necessary { )
ensure that the Minister has the necessary information in his possession to implemen ies
under sections 2, 48 and 50 of the CEPA. Section 46 does not confer a discretion on t@n er to
ignore his duties under those sections of the CEPA.

[64] The applicants submit that the position of the respondent and the r cannot be

sustained for the following reasons:

(1) Sections 2, 48 and 50 of the CEPA make no distinctions between oix$¢e and off-site releases
and require the reporting and publication of pollutant releases rega@s of where such releases
occur;

2) It runs counter to Environment Canada’s characterization '-@e’ and waste rock generally as
g y

“solid wastes from mines” which are “disposed of on-site”;

(3) It seeks to isolate mining facilities from the “environ,
fact that “environment” is defined in the CEPA as inclydi
natural systems that include such components, whi
on the release to the environment, disposal and tra

which they are located, despite the
affair, land and water and all interacting
RI is intended to provide “information
recycling of pollutants”;

(4) It seeks to ensure that the Minister 4 y pollutants under the NPRI if there is any
possibility, however remote, that the disp{sed Waste in which they are contained might be used at a
later date for some process, or if it is c or managed through human activity, despite the

intent of the CEPA to ensure that pol%&gt;reation is minimized; and

e anada’s decisions under the CEPA to date, which have
g on pollutants disposed of on-site by facilities generating
mining facilities containing NPRI listed pollutants, such as
s, waste from coal fire plants, and waste from hazardous waste

(5) It effectively nullifies Enviro
been properly made, to requir
similar types of industrial wa
waste from processing at st€
treatment facilities.

Remedies @

gibmit that the appropriate remedies in this case are a declaration concerning
Wct and an associated order of mandamus requiring the Minister to direct mining
formation on pollutant releases to TIAs and WRSAs and the publication of this
e NPRI for the 2006 reporting year and subsequent years through the mechanisms

@ applicants cite Apotex Inc. v. Canada (Attorney General), [1994] 1 F.C. 742 (C.A.), at
S 6-769 for the conditions that must be met to obtain a writ of mandamus:



(a) There must be a public legal duty to act;

(b) The duty must be owed to the applicant;
(c) There must be a clear right to performance of that duty and, in particular:
<
i. the applicant must satisfy all conditions precedent giving rise to the duty;
ii. there must be (1) a prior demand for performance of the duty; (2) a reasonable t%comply
with the demand unless refused outright; and (3) a subsequent refusal which ca either

expressed or implied, e.g. unreasonable delay;

(e) There must be no other adequate remedy available to the applicant;

(d) Where the duty sought to be enforced is discretionary, certain rules a@&:

(f) The order sought must be of some practical value or effect; &
(g) The Court in the exercise of its discretion must find no equ 0 the relief sought;
(h) On a “balance of convenience” the Court must degs ther an order in the nature of

mandamus should (or should not) issue.

[67] The applicants submit that, where the Minj % failed to comply with the applicable
regulatory regime, the Court should compel complia using the existing regulatory structure:
Canadian Wildlife Federation Inc. v. Canada A of the Environment), [1990] 2 W.W.R. 69
(F.C.A.). The Minister’s duty in this mat equire reporting and publication of pollutant
releases sent to TIAs and WRSAs under the CERX.

[68] The applicants cite and rely ufop Distribution Canada Inc. v. M.N.R., [1993] 2 F.C. 26 (C.A))

[Distribution Canada Inc.], at page 3 requirements of when a duty is owed to an applicant:
. the matter raised by the app ne of strong public interest and there may be no other way such an
issue could be brought to the atten he Court, were it not for the efforts of the appellant.

[69] The applicants sub athis finding has been interpreted by the Federal Court of Appeal to

permit public interest g*where “the matter raised . . . is one of strong public interest and
there may be no othex wagytlich an issue could be brought to the attention of the Court, were it not
for the efforts of lic interest litigant]”: Harris v. Canada, [2000] 4 F.C. 37 (C.A.), at
paragraph 53 and x, at paragraph 45. In the current case, this aspect of the Apotex test is

conflated wit st for public interest. The applicants submit that in cases where environmental
i at issue, public interest groups have regularly been granted standing to seek
Yands of the Oldman River Society and Sierra Club of Canada, at paragraph 32.

e of the duty in this case. There was a prior demand for performance of the duty, a
e time to comply with the demand has passed, and a subsequent refusal has resulted. The
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applicants have made repeated demands to the Minister to fulfill his duties to require reporting and
publication under the CEPA through letters to the Minister and at public consultation meetings, and

reporting has not yet been required. The conditions precedent have been satisfied and the MinisgerNs
in violation of his statutory duties. (‘b

[71] The duties sought to be enforced in this case are mandatory and not discretionaryf(Hewever,
even if the Minister’s decision was discretionary, it is submitted that his discretion was ¢y&f¢isgfl in
contradiction of the objects and purpose of the CEPA, and this is the type of
discretionary decision is subject to mandamus.

[72] The applicants point out that the mere existence of another remedy d preclude the
granting of mandamus. It is the adequacy of other remedies as a “bett, that must be
assessed. The courts have found that adequacy requires “the most exp d secure method

36. In the present case, there are no applicable remedies set out in C . Nor are there any
“better” remedies available elsewhere to force the Minister to compli his statutory duties.

[73] The applicants submit that a remedy for the 2006 and
utility. Mining facilities are required to collect data on pollu
purpose of determining whether they have met the thres
mining facilities will have information on such releases t e provided to the Minister. There is
no impossibility of compliance by the Minister or th g facilities. As well, the 2006 notice
allows for various collection methods, includin meation, for any facilities that have not
specifically collected data on pollutants sent toQUASYand WRSAs. The 2006 notice remains
operative until 2009, allowing the Ministe ue amendments and additional reporting
requirements to facilities, a power which @@me Minister in March 2007 to amend the 2006
notice.

[74] The applicants submit that thQse are no equitable bars in this case to enforcing the will of
Parliament under the CEPA. Nor ape{ plicants barred in equity for any reason from bringing
this application.

ssquefit reporting years will have
t to TIAs and WRSAs for the
reporting to the NPRI. Hence,

[75] The applicants point ou@ in Apotex, at pages 791-793, the Court set out three factual
patterns in which the balang nvenience test has been acknowledged:

(1) Those where the
obvious and unaccep

jstrative cost or chaos that would result from granting such relief is

(2) Instances otential public health and safety risks are perceived to outweigh an
individual’s ri ursue personal or economic interests; and

(3) Thi a property owner has acquired a vested right to a building permit pending approval
of a by-la endment.

N ese scenarios is applicable to prevent the applicants from obtaining mandamus in the
S% Case.

@



Consensus not precondition to ministerial decision

record indicates that the applicants undervalue or seek to overturn positions reached by cons
The Minister, however, is not required to wait for consensus to carry out his duties under the CE
The Minister has confirmed that there is no consensus on the NPRI reporting of t tamt

releases that are the subject of this application. :

[77] The respondent concedes that the applicants have standing to makation.

[76] The applicants say that their position has been misstated by the intervener. Nothing %

The respondent

Standing of the applicants

Policy action not reviewable
[78] The respondent submits that Part 3 of the CEPA, which in@%ctions 43 to 55, imposes
specific statutory duties on the Minister in subsections 44(1); (1), 47(2) and sections 48,
50 and 54. These provisions, among other things, require t mMiS%er to conduct certain types of
research, to monitor environmental quality, and to establj maintain a national inventory of
releases of pollutants. @

[79] The respondent says that Part 3 of the C
authority to perform certain tasks in subsection
including the discretionary authority to gather j

gives the Minister the discretionary
44(3), section 46 and subsection 47(3),
ion for the issuing of objectives, guidelines

and codes of practice.
[80] Specifically, the respondent look@section 46(1) of the CEPA which provides the
Minister with the discretionary powe%is;ue a notice in the Canada Gazette requiring information

for the purposes of:

(1) Conducting research; @@

(2) Creating an inventory ;

(3) Formulating object d codes of practice;

(4) Issuing guidelfes;

(5) Assessing@orting on the state of the environment.

[81] 9 \ ppndent says that the Minister’s decision not to require the reporting of tailings and
waste rocRNY/TIAs and WRSAs within a facility is not subject to judicial review because it is a
poli cision. The imposition of reporting requirements, and what may be included in the Canada
2% @tice under section 46 of the CEPA is a discretionary decision in the nature of policy
S% uch decisions are not subject to judicial review: Maple Lodge Farms; Carpenter Fishing

@



Corp. v. Canada, [1998] 2 F.C. 548 (C.A.) (Carpenter Fishing Corp.); Distribution Canada Inc.;
Alberta v. Canada (Wheat Board), [1998] 2 F.C. 156 (T.D.), affd (1998), 13 Admin. L.R. (3d) 4
(F.C.A.) [Canadian Wheat Board]; Moresby Explorers Ltd. v. Canada (Attorney General), 1
FCT 780, [2001] 4 F.C. 591 [Moresby Explorers Ltd.]; and Goodwin v. Canada (Attorney Ge%
2005 FC 1185,279 F.T.R. 100.

review is when they are tainted by bad faith, non-conformity with the principles of natyraNjsTice, or
rely upon considerations irrelevant or extraneous to the statutory purpose: Maple Lodge
applicants have not made out a case for any of the above three vices Whi@uld render a

discretionary policy decision reviewable.
ﬁ

[83] In the alternative, the respondent submits that the decision to pu@ e in the Canada

[82] The respondent also says that the only time policy actions or decisions are subj ecg

Gazette and to require the reporting of certain data are legislative actions. islative actions are not
subject to judicial review: Maple Lodge Farms and Carpenter Fishing Qy

s ordering the Minister to

rt of Canada held that the
ity upon the Minister to issue
er or unlawful in the Minister
ort permits. Such decisions are not

[84] The appellant in Maple Lodge Farms applied for a writ of
issue permits for the importation of live chickens. The Sup
permissive language of the legislation conferred a discretion
import permits. The Court found that there was nothingA

formulating general policy requirements for the grantini

reviewable.

[85] The respondent also cites and relies upon a Wheat Board where the Court held that

the grain delivery program at issue was, by more amenable to review through public
consultation and the political process. € resby Explorers Ltd. held that the relevant
sections in the National Parks Act [R.S.C[{ 198X\c. N-14] provided a wide discretion to the Minister
to take whatever steps were necessary e the maintenance of national parks. The Court

adopted the Government of Canada’Qypsition that the setting of quota policies was not a matter for
judicial review.

[86] The respondent takes th ) that there is no legislative duty imposed on the Minister to
either use the provisions of set@6 of the CEPA or to require specific data. The word “may” is
used in section 46 and the othing in the context that would give it anything other than the
permissive meaning ascrj it in section 11 of the Interpretation Act, R.S.C., 1985, c. I-21.

hasizes that the Minister’s choice of the scope of information required

ey decision and the evidence shows that the scope is subject to change. The
&t of Information Gathering Authorities under Section 46 of the Canadian
pction Act, 1999, Environment Protection Service, Environment Canada, July



criteria, outlined in the Guidelines, in order to determine the merits of gathering the information
described in the assessment. The notice will be pre-published to allow public comment before a final
decision is made by the Minister.

[88] The second process involves a multi-stakeholder consultative approach which engat)
potentially affected parties prior to issuing a notice. This allows stakeholders to comng S
need for the information, the uses to which it will be put, any costs associated with coj
information, and the availability of the information elsewhere.

[89] The respondent submits that multi-stakeholder consultation is the proc at has been
followed for information gathering for NPRI purposes. The Minister has reli s process to
make modifications to the program, including adding and deleting substa b&Teported. From
time to time, there are proposed changes to the reporting requirements, I program. The
proposed changes include those received from stakeholders that Enviromfi¢nt Canada determines

should proceed to consultation. %
[90] The reporting requirements for the mining industry in the ave been going through the

multi-stakeholder consultation process. The removal of the emption meant that mining
extraction activities now fall within the scope of the NP epsifing requirements. For mining
facilities undertaking both extraction and processing ac4iut reporting is now required for
extraction activities in addition to the previously requi epgrting on processing activities. For

stand-alone mines without processing activities, the rgmyyat~of the mining exemption meant that

they are now required to report to the NPRI.
[91] The respondent says it is important to n @removal of the mining exemption did not
change the types of information to be rep, ilities that engage in the processing of mined

materials. It meant that facilities were nof (requifdd to also include mining extraction activities when
reporting information to the Minister. R g the movement of tailings or waste rock inside a

facility has never been required. %

[92] The respondent submits th@PRI work group and sub-group were unable to achieve
consensus regarding reporting ents for waste rock and tailings. Therefore, Environment
Canada referred the issue to t ing Sector Sustainability Table (MSST) to examine the issue
from a broader vantage poi ¢ general consensus at the MSST workshop was that there was a
need for a mandatory, reporting system for information that would help characterize the
hazards associated wit ailings and waste rock. The Minister agreed that, although information
on mine waste is imyj to characterize and understand, the NPRI is not the appropriate tool to
collect this infor v(' oprélated to tailings and waste rock and that the department would examine
options to put - b»“) uch reporting through another mechanism. The mechanism to be used for

this reporting to be decided upon by the Minister.

(93] 1 @

waste rock™s
in theNP

Q ppndent concludes that the evidence shows that the issue of whether the tailings or
K g moved inside a mining facility should be reported under the Canada Gazette notice
RI is a policy decision not subject to judicial review.

gislative action not reviewable



[94] If this Court finds that the actions of the Minister are not a matter of policy, the respondent
submits that the Minister’s decision in determining what ought to be published in the Canada
Gazette notice is a legislative act and it is not subject to judicial review.

[95] The respondent states that notices issued pursuant to the legislation are in the nat
legislative acts. They are also part of the creation of a general rule of conduct and, unle§sFk
contrary to the Constitution, they are not reviewable: Gulf Trollers Assn. v. Canada
Fisheries and Oceans), [1987] 2 F.C. 93 (C.A)).

Mandamus !
[96] The respondent submits that the applicants do not meet the criterig4q \( of mandamus
because there is no public duty to act. The Minister is under no statutg ,@ ot duty to require
notice in the Canada Gazette for tailings or waste rock that is moved e a facility: Northern
Lights Fitness Products Inc. v. Canada (Minister of National Health @e ¥re) (1994), 55 C.P.R.

(3d) 39 (F.C.T.D.).

[97] The intervener submits that the fundamental argume, ced by the applicants is contrary
crpretation of key concepts and the

to the terms of the NPRI and contrary to the statuto

fundamental provisions of the CEPA. No provision i%\ A demands that the Minister treat a
pollutant that is contained in material transferred injeaitSNanaged at, an on-site TIA or WRSA as
synonymous with a pollutant that leaves such area@h air, land or water. It is inconsistent with

the key concepts and provisions of the CEPA @ he former scenario as any kind of pollutant

The intervener

release.
[98] The intervener agrees with the sub 048 of the Minister that:
(1) This application and its reques tef are an improper attack on legislative actions of the

Minister to create and direct the NRRI er the CEPA;

(2) The application is out of @s the only action of the Minister that may be considered a
“tribunal order” within the g of the Federal Courts Act and subject to review was the NPRI
notice issued in Februar hat does not require information on listed substances entering waste
rock storage areas 0% impoundment areas. This application was commenced in November
2007;




duties setting out what must be requested, and thus no duty to collect the waste rock and tailings
information demanded by the applicants;

(2) Even if the Minister had collected the information demanded by the applicants, the Minist
no duty or power to expand the scope of the NPRI to include the information demanded by

applicants in the NPRI, as these actions do not involve “pollutants”, “pollution”, “r<:::” Qr

“disposal”; and
(3) The statutory constraints affecting the Minister’s duties respecting the NPRI do n%wnt the
Minister from establishing another national inventory to include information ?.«-n- ting TIAs or

WRSAs, or collecting information relevant to the establishment and publig of such an

inventory.

The CEPA provides the Minister with broad discretion to request 1 ation and there is no
duty to gather the kind of information demanded by the applicant%
1th a broad discretion to

[100] The intervener submits that the CEPA provides the Mi

request information, including particularly broad powers in sec hich are the powers cited in
the provisions on the NPRI in section 48. Section 46 demon§(ateshat the powers are not in any
way constrained by the NPRI duties set out in section 48 ion 50. The Minister may gather
information for many purposes other than an inventory €y¢n under the inventory purpose, the
Minister may gather information on a range of inventorieA\Yor many substances and is not obliged to
focus on, or address, a national inventory of polluta inister may decide to expand the scope
of his national information request to gather inforQfatiO®»and/or create a new inventory requesting

tailings and/or waste rock; however, sectio s not oblige the Minister to gather this
information and no aspect of sections 48 a 0 CEPA changes this legal situation.

Minister has no duty or power to the scope of the NPRI to include substances
transferred to WRSAs and TIAsQagthese actions do not involve “pollutants” or “releases” under
the CEPA.

[101] The intervener further ﬁlt no aspect of sections 46, 48 or 50 of the CEPA provides
the Minister with any authorit?/o)hlter or expand the meaning of the terms “national pollutant
release inventory” or “poll o1 “release”. To determine the meaning of these terms, the Court
should follow the principl€SN\Q, statutory interpretation set out by the Supreme Court of Canada in
C.U.P.E. v. Ontario (M of Labour), 2003 SCC 29, [2003] 1 S.C.R. 539, at paragraph 106.
These principles ?@m since the applicants have neglected to provide any specifics on how

their interpretatio with the words of the CEPA.

[102] In rel “pollution prevention”, the intervener submits that the definition in the CEPA
is broad miNstHtion” is broader then “pollutant”. In relation to the term “release”, the term
@ | of human control and the return to control by natural forces. The meaning in the
CEPA is nay¢#wer and covers what is released into the environment.

¢10 e intervener submits that the grammatical and ordinary sense of the words used in
i‘S 46 and 48 of the CEPA are fundamentally at odds with the applicants’ case. Firstly, no

@@



aspect of either section provides a minimum standard for what the Minister must obtain to establish
the NPRI. Section 46 permits the Minister to request many types of information but provides no
legal duty on the Minister to gather certain kinds of information related to the NPRI, su s
information on tailings or waste rock. Section 48 only provides that the Minister use the infor
gathered in section 46 of the CEPA; it does not limit the NPRI information to information obtai
via section 46. It adds that the Minister shall also use “any other information to which ts(yr

has access”.

[104] The intervener takes the position that the creation of the NPRI was based upon%eholder
consensus and, prior to this application, stakeholder consensus supported shNcreation and
amendment of the NPRI, including the 2005 change to eliminate the totaly d exemption.
Stakeholder consultation and input is formally recognized in the CEPA. S outlines that
stakeholder input is formally part of the NPRI process and subsectig @ rovides that the
Minister shall issue guidelines respecting the exercise of power under subssddon 46(1).

[105] The intervener points out that the history of requiring stakehoﬁ%chonsensus on the NPRI is
directly relevant to this application since, as a rule, the Minister h anged the NPRI scheme
when stakeholder consensus has been reached. The Minister h: equired the reporting of the
controlled movement of substances into a TIA or WRSA insid¢ a ing facility, particularly since
there has been no stakeholder consensus on this issue.

Y

no statutory basis for their claims that
really a “disposal” of these substances
of “disposal” in the 2005 [Notice with
Inventory for 2004 — Amendment, C. Gaz.
388 of the 2006 notice]:

[106] The intervener further submits that the applica%
on-site management or storage of waste rock and ta
under the NPRI. The intervener points to the d

respect to substances in the National Pollutant
2005.1.438] and 2006 Canada Gazette notigesy|

“disposal” means the final disposal of a subst to/Jandfill, land application or underground injection, either
on the facility site or at a location @ff.the facifity site, and includes treatment at a location off the facility
site prior to final disposal.

[107] The term “final disposal’ @eﬁned and the intervener submits that the on-site facilities
involving tailings and waste involve ongoing management which is distinct from “final

disposal”. Therefore, as lon is on-site management of TIAs and WRSAs, there is no “final
disposal” as required by @ion in the Canada Gazette.
[108] The intervengg a bmits that a TIA and/or a WRSA is not a “landfill”, “land application”

or “underground iy . The on-site management of tailings and waste rock does not fall within
the definition of “Nxal Jlisposal” in the Canada Gazette notices.

} @er says that a national inventory of pollutants is not the only national inventory
the terms of section 48 and, given the constraints on the CEPA’s use of the terms
“release”, it may be necessary for the Minister to give priority to creating another
inveptQry to dddress core information respecting mine tailings and waste rock. Environment Canada
gas@y signalled the Minister’s intention to establish such an inventory.




Case not subject to judicial review

[110] The intervener takes the position that the provisions at issue in this litigation are legis

in nature and the Minister’s exercise of discretion under the CEPA to request information, a

duty to establish and collect information for the NPRI, is a legislative decision. A decision
O ormd

Centre Society v. Canada (Attorney General), 2004 FC 1087, 9 C.E.L.R. (3d) 161
paragraphs 48—52 and 89-95.

[111] The intervener cites Ecology, at paragraph 50 for the following:

making and issue of a specific direction, and the application of a ge
accordance with the requirements of policy or expediency or administratj

te Society v. Canada, [1994]
ows [at page 131]:

[112] The intervener also cites and relies upon Vancouver Is
1 F.C. 102 (T.D.) where the Court defined a legislative decisi

of jurisdiction of the decision-maker, here the Governor i ncil? At the very least it seems to me the
decision must be discretionary, usually, but not always, ¢ in its application, based on the exercise of
judgment after assessing factors of general policy, of p 'E est and public convenience, morality, politics,
economics, international obligations, national defencg-aagd\ygcurity, or social, scientific or technical concerns,
that is, issues of policy which lie outside the ambit o @e concerns or methods of the courts.

What constitutes a legislative decision that is beyond consii@ta the Court, except in relation to issues

[113] The intervener adds that the Minigter hag i broad discretion under section 46 of the CEPA to
request information to establish an ipvent he Minister’s Canada Gazette publication outlines
the scope of reporting under the NP%&IHS within the Minister’s discretion under section 46. It
constitutes a general rule that appli y to sectors that fall within the reporting threshold. The
Minister’s exercise of these powdxzunder section 46 of the CEPA involves discretion and the
consideration of broad factors Mclude the public interest, economics, scientific concerns and
general policy. The subjec of the NPRI is not an individual concern that applies to an
individual or a small grou ather, a regime which applies to a large range of industrial sectors
in Canada. The Minist xe¥cise of discretion to require national reporting of pollutant releases
under the NPRI is a le e decision and not properly subject to judicial review under section
18.1 of the Federa JAct.

ANALYSIS

ants’ objectives

[114]  Thepplicants say that the Minister has failed to discharge his duties under the CEPA to
8ro igformation to the public regarding on-site releases and transfers by mining facilities of
Q% to TIAs and WRSAs. They say that this failure defeats the purpose of the CEPA which
ggs ought into being to ensure public transparency and accountability in achieving pollution



reductions.

Minister has failed in this obligation and that such failure continues to the present time. The
the Court to intervene and declare the Minister to be in breach of the CEPA by his not requir
.. age, . . . . ﬁ A .

mining facilities to provide pollutant information for releases and transfers to TIAs and \v SAs¢n
2006 and subsequent years. They also want the Minister to publish the relevant informatjy gh
the NPRI for 2006 and subsequent years. At the very least, the applicants want the Caourt
the Minister to make manifest to the public that he is, in effect, allowing an exemptio
facilities in relation to this extremely important information on a major sour@ pollution in

Canada. &
The present impasse

[116] The applicants say that the Minister’s failure to ensure the regorting>of the on-site release
and transfer of pollutants is contrary to the fundamental purpose and &ctives of the CEPA, which
legislation compels the Minister (in accordance with section 2) to: @

[115] The applicants take the view that, since 1993, when the NPRI was first establish%

(a) Encourage the participation of the people of Canada in makig of decisions that affect the

environment; @
(b) Facilitate the protection of the environment by the @: Canada;

(c) Provide information to the people of Canada oghe 3tate of the Canadian environment;

(d) Endeavour to exercise his/her power@m@the provision of information in a coordinated

manner; and
(e) Apply and enforce the CEPA in ir, predictable and consistent manner.

[117] In particular, the applicau@j to Part 3 of the CEPA, which was brought into being in
1999, and which sets out th of the Minister to collect and publish pollutant release
information through the NPRI@HS 44, 46-53) and to set objectives, guidelines and codes of
practice to reduce pollution s 44, 54-55).

[118] The applicants¥ ion is that sections 48 and 50 in Part 3 of the CEPA impose mandatory
duties on the Minist ryguire reporting of major pollutant releases and to publish that information
publicly to the NP, er to ensure that pollutant releases are reduced in Canada.

)

[119] Sectio;f the CEPA reads as follows:

48. Tk @ br shall establish a national inventory of releases of pollutants using the information collected
under sectid Q9 and any other information to which the Minister has access, and may use any information to

whic%e Minlster has access to establish any other inventory of information.

@@

Ithough section 46 of the CEPA indicates that the Minister may exercise a discretion in



gathering information, the applicants say that section 46 cannot be used to thwart the duties of the
Minister under section 48 and the entire purpose of the CEPA, as has occurred in this case, by
exempting Canada’s largest source of pollution from the information gathering and repggtt
process.

(O

[121] Section 46 of the CEPA reads as follows: &

46. (1) The Minister may, for the purpose of conducting research, creating an inventory of data, \yrimfating
objectives and codes of practice, issuing guidelines or assessing or reporting on the state of t onment,
publish in the Canada Gazette and in any other manner that the Minister considers appropriate a notice
requiring any person described in the notice to provide the Minister with any informati ay be in the
possession of that person or to which the person may reasonably be expected to ess, including
information regarding the following: &

(a) substances on the Priority Substances List;

(b) substances that have not been determined to be toxic under Part 5 be%of the current extent of the
environment’s exposure to them, but whose presence in the environm e monitored if the Minister
considers that to be appropriate;

(c) substances, including nutrients, that can be released into watQxor are present in products like water
conditioners and cleaning products;

(d) substances released, or disposed of, at or into the sea;

(e) substances that are toxic under section 64 or that t@me toxic;

(f) substances that may cause or contribute 'n‘ nal or interprovincial pollution of fresh water, salt

water or the atmosphere;
(g) substances or fuels that may contriRute sigitifiCantly to air pollution;

(h) substances that, if released into @rwaters, cause or may cause damage to fish or to their habitat;

(7) substances that, if released i
other wildlife regulated unde
birds, species or wildlife;

A of Canada where there are migratory birds, endangered species or
r Act of Parliament, are harmful or capable of causing harm to those

(j) substances that are st established under regulations made under subsection 200(1);

(k) the release of gatss s into the environment at any stage of their life-cycle;

() pollution 1on; and
(m) -@ dral land and of aboriginal land.

(2) _The MMister may, in accordance with an agreement signed with a government, require that a person to
wh tice is directed submit the information to the Minister or to that government.

gs n agreement referred to in subsection (2) shall set out conditions respecting access by the Minister or

@@



other government to all or part of the information that the person is required to submit and may set out any other
conditions respecting the information.

exceed three years, and the date or dates within which the person to whom the notice is directed shall co

with the notice.
<
(5) Every person to whom a notice is directed shall comply with the notice.

(6) The Minister may, on request in writing from any person to whom a notice is directed, ex&e date or
dates within which the person shall comply with the notice. @

(7) The notice must indicate the manner in which the information is to be provide &

(8) The notice may indicate the period during which, and the location where, rson to whom the notice

is directed shall keep copies of the required information, together with any calculpns, measurements and
other data on which the information is based. The period may not exceed(three years from the date the

information is required to be submitted to the Minister.
nstrated in the 2006 notice,

ways set out in their written

(4) A notice referred to in subsection (1) must indicate the period during which it is in force, which u\%

[122] All in all, the applicants say that the Minister’s conduc
has frustrated the purpose and objects of the CEPA in the

submissions in that the Minister has: @

(a) Hidden the largest source of pollution in Canada;

(b) Distorted the information currently reported on I;

(c) Mischaracterized a major pollutant re@)@

(d) Failed to promote the “polluter pays” e which is essential to the scheme under CEPA;

%ﬂ)n pollutant release reporting;

(e) Failed to ensure Canada—U.S. h@
accordance with his statutory duties.

(f) Delayed in requiring the rep@

[123] Behind all of thisA(e extensive history of consultation and discussions between and
among various public intgkestNdroups, industry and government departments, dating back to at least
1992, concerning how 0% transfers and releases by mining facilities to TIAs and WRSAs should

[124] No resednt

seems to e he applicants’ frustration and sense of urgency which has prompted this
applicat gctly understandable. After more than 16 years of consultation with stakeholders
and int ups, there is still no clear indication from the Minister as to how and when this
important i@t mation is going to be gathered and provided to the Canadian public.

e Minister and the intervener appear to accept that all stakeholders now recognize the
& nce of reporting this information. The disagreement has arisen over the way it should be

@@



reported. The applicants feel it should appear in the NPRI, while the intervener and the industry it

represents feel that a separate and different reporting system is required in order to avoid confusion

and distortions vis-a-vis the information that appears in the NPRI.

[126] In any event, the upshot is that the information from the mining industry on waste roc )
(2

tailings disposals on-site is not being gathered and reported by the Minister, even t oq’e_ h~Qtlpr
sectors are required to provide similar information that is reported through the NPRI. \@
d$

[127] The applicants say that this amounts to an exemption for the mining in hat the
Minister is hiding from the public. The Minister’s failure to act means that the gefaylt position is
pretty well the position taken by the industry, and the public does not really kno s being done
to record, report and discourage a major source of pollution in Canada. In ords, whatever the
merits of the debate as to how information regarding the on-site release, ransfers of pollutants
by mining facilities should be gathered and reported, the end result is a emate that thwarts the
objectives of the CEPA and that denies the Canadian public its rights tqknow Yow it is threatened by
a major source of pollution. {

first NPRI reporting year,
and 2005, the Minister, for various reasons, decided to exd failings and waste rock from

[129] The evidence shows that, since the creation of_th I, the processing of mined materials
has always been reportable and that, since 2006, N ing has also been required for mining
extraction activities. Also, NPRI reporting is requir@y fodNdubstances that leave a TIA or WRSA.

[130] What has not been reportable arcz@@d movements of tailings and waste rock inside
issu

a mining facility to a TIA or WRSA. Th as not been dealt with because there is, as yet, no
consensus between stakeholders as to ho porting should be done.

[131] It was in 2006 that the Mini epted the consensus reached on mining extraction and
removed the reporting exemptiordorN\gat activity so that both processing and extraction were

reportable. @

[132] The Minister stipul orting requirements in NPRI notices that appear in the Canada
Gazette. The Minister algd(iSsgs guides and guidelines to the industry.

[133] The 2005 N ¥de for Reporting [Guide for Reporting to the National Pollutant Release
Inventory —2005 ed that [at page 71] the “[l]isted substances in tailings are not reported

unless they left iHAgs impoundment or other forms of on-site containment.” However, the 2006
Guide for Rep contained no such information.

[134] @ dppened in 2006 is significant from the applicant’s perspective because, in that year,
in accordangAvith section 46 of the CEPA, the Minister published the notice for the 2006 reporting
yea e

e reporting of pollutants released to TIAs and WRSAs in 2006, but the applicants say it is

Canada Gazette on February 25, 2006 and removed the exemption for mining processes
lace prior to milling that had existed in previous notices. The Minister decided not to

@
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not clear in the notice published in the Canada Gazette in 2006 that such a decision was made.

[135] In accordance with section 47 of the CEPA, the Minister published a 2006 Guidg—fQr
Reporting which did not include the statement used in previous years that “[1]isted substan
tailings are not reported unless they left the tailings impoundment or other forms of on-s
containment.” <

[136] The applicants take the position that this omission suggests that reporting 0%@'; was

recognized as a legal requirement in 2006. In fact, the applicants take the position that i oving
the mining exemption in 2006, the Minister also imposed a legal requirement on g facilities to
include NPRI listed pollutants contained in waste rock for the purpose of det hether they
met the threshold for reporting. What is more, the applicants contend that t the tailings
exemption from the 2006 Guide for Reporting means that reporting on became a legal

requirement in 2006.

[137] Either way, the applicants’ position is that if there is no report f substances in tailings or
waste rock moved inside a facility to a TIA or WRSA, then this ear to the public and the
Minister should make his position manifest on this point. This { , despite the language of the
2006 notice and Guide for Reporting, the Minister has cated to mining facilities in

consultation meetings (to which the broad public did n ccess) that mines were not yet
required to report pollutant releases to TIAs and WRS e 2006 reporting year. This means
that, unbeknownst to the public, mining facilities condRu€ to be the only industrial sector not

reporting on-site pollutant releases
[138] The respondent says there is no confusj @erfuge on this issue because, even though

Schedule 3 of the 2006 notice in the Cana, specified that information must be reported for
disposals inside a facility to landfill, lapfl tre#fnent or underground injection, it did not specify
“tailings impoundments” or “waste rock areas” as sub-categories for which reporting was

required. %

[139] In addition, the responden@at, although the 2006 Guide for Reporting did not contain
the reference in previous notic e “[1]isted substances in tailings are not reported unless they
left the tailings impoundment ther forms of on-site containment”, it has been long understood
and accepted that tailings s e reported only when leaving a TIA and stakeholders have been
advised that a decision ha§(iolyeen made to require the reporting of tailings and waste rock within a
facility.

[140] In additio@@espondent attempts to answer the applicants’ position on this issue by

pointing out th@
(a) Sch e 2006 Canada Gazette notice (which takes precedence over a facility owner’s
or ope ide for Reporting) did not include a requirement for reporting on substances inside a

facility to or WRSA;

ission from the 2006 Guide for Reporting of the statement that appeared in 2005 was
) i}

advertence; and



(c) Because there is no consensus on the appropriate manner to report tailings and waste rock
movements inside a facility, the applicants themselves continued to participate in consultations on

this issue during 2006 and 2007.
[141] My review of the record leads me to conclude that there was no intention, when the m*

exemption was removed in 2006, to include reporting substances in tailings and wastf(Toek tint

remain inside a mining facility. The whole history of the discussion and consultative prg ws
that this issue has long been a problem and that, as yet, it has not been resolved throu cholder
consultation and consensus. The evidence also reveals that the applicants have taken in the
consultative process and are aware that no consensus exists on this issue and the Minister

has yet to make a decision on what form the reporting of these pollutants should

[142] Whether the Canadian public is aware of this residual problem $ bvig misled by the
exclusion of the pollutants found in on-site tailings and waste rock is a dN{&ent issue. The lack of
consensus over the issue has meant that the consultative process has brgken do¥n and the Minister is
currently studying how the relevant information ought to be collect%d reported publicly in a
system other than the NPRI.

at this information should be
e reporting should take. There is
rting this information to the public
rough the NPRI system, and mining
Is of pollutants identified in the CEPA

[143] The end result is that all stakeholders appear to rec
collected and reported, but cannot reach consensus on wha
no evidence as to how long it will take to devise a way,
and, in the meantime, the information is not being repo
remains the only sector not required to report on-si
to the NPRI.

[144] Legalities aside, this is a very unsat ituation, and the impasse amongst stakeholders
does not serve the needs of the Canadigft pub{ic. The Minister conceded at the hearing that this
information is not yet reported but that t not the result of guile, and that the Minister was

merely looking for the right reportin

hicle. While not being reported as yet, the Minister assured
the Court that it is not the intention i

nister to exempt this information from being reported.

[145] Notwithstanding these
the pollution picture in Canada
his predecessors have con
CEPA, but the record

es, it is clearly unsatisfactory that such an important part of
being reported to the public under the CEPA. The Minister and
e incremental and consultative process envisaged under the
hat the debate concerning the need to report the information in
question, and the form €hat\uych reporting should take in the mining sector, has been going on since
at least 1992. At so 'L\.} incremental becomes glacial, study becomes stasis, and stasis clearly

‘ ot required to report. The Canadian public is the loser and, without such

[14 n view of this impasse, and its consequences for Canadians, the present application is
1 derstandable. The question is, however, whether there is any legal basis upon which the

t
& ould intervene and grant the declarative and mandatory relief sought by the applicants.



Legal issues

[147] The applicants say that they seek judicial review of the ongoing course of action oftke
Minister who has failed, since 1993 when the NPRI was first established, to require reporti
mining facilities of releases or transfers of pollutants to TIAs and WRSAs. Their argument is,
essence, that the CEPA requires the Minister to provide this pollutant release informgfiga=to the

public and he has failed to do so
[148] The applicants base their case upon the obligatory language found in sections%d 50 of
the CEPA, as well as the general objects of the CEPA and its overall purpose, whighys to protect the
Canadian environment and human health from pollutants.

N

[149] The applicants are requesting the Court to engage in the exerm :
and, in this regard, the Court must follow the principles set out in severa
Court of Canada but which are summarized in C.U.P.E. v. Onta Q

paragraph 106:
@ t are to be read in their entire

eme of the [CEPA], the object of

tu¥dry interpretation
- &Cisions of the Supreme
ister of Labour), at

The appropriate approach to statutory interpretation is that “the wo
context and in their grammatical and ordinary sense harmoniously wi
the [CEPA], and the intention of Parliament” (E. A. Driedger, Con; ion of Statutes (2nd ed. 1983), at p. 87,
frequently cited with approval in this Court, e.g., Rizzo & Rizzo S ¥(Re), [1998] 1 S.C.R. 27, at paras. 21
and 23; R. v. Sharpe, [2001] 1 S.C.R. 45, 2001 SCC 2, at para§§ s contextual approach accords with the

previously mentioned dictum of Rand J. in Roncarelli, supr \‘there is always a perspective within which a
statute is intended [by the legislature] to operate” (p. 140 d Reid’s caution in Padfield, supra, that the
particular wording of a ministerial power is to be read 4 of “the policy and objects of the [CEPA]” (p.

1030). ©

48—and 50, as well as the understanding of all
"s and waste storage pollutants, requires some

what that system encompasses.

[151] The evidence reveals t its inception in March 1993, under the original CEPA, the
Minister applied a three-part fr rk to collect information relevant to establishing the NPRI: any
person who owned or oper: hty described in Schedule II, who was engaged in any activity
listed in Schedule III, a o¥possessed information of a type described in Schedule IV was
required to provide the ult IV information to the Minister by June 1994. The information listed
in Schedule IV incl rence to 178 substances (set out in Schedule I). Schedule II generally

eleven classes of tion. Schedule III applied to the manufacture, processing or other use of a
substance. Sch¢d demanded information on the on-site releases of listed substances to air,
water, u .r:a_\ 1 n_] ection, and land. Through Schedule IV, the Minister also required information
on wai ' S yere transferred off site.

applied to any fa@ olving more than 20 000 hours in employees’ time in 1993, subject to
D

rom the inception of the NPRI in 1993 until 2005, certain mining activities were exempt

[152}~F
&o reporting. Stakeholders and documents refer to this as the “mining exemption”. The first
& azette NPRI notice published in 1993 set out the mining exemption in the following terms:

@
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Mining of materials which contain substances listed in Schedule I to this notice, but not those facilities engaged
in further processing of these mined materials.

[153] Under the amended CEPA, Schedule 2 of the 2005 NPRI notice implemented the
exemption using the following terms [C. Gaz. 2005.1.438, at page 450]:

3. (1) A substance listed in Schedule 1 shall not be included in calculating its prescribed rnti%g
threshold if the substance is manufactured, processed or otherwise used in an activity listed below: :S

(h) mining, except processing or otherwise using mined materials; @

{atipnal Pollutant Release
Q)

PA, set out the scope

[154] For greater assistance, the 2005 Guide for Reporting to the
Inventory, issued by the Minister under the authority and direction of t

and limits of the mining exemption [at page 71]: %

The exemption for mining is for activities related to actual removal off or overburden, up to and
including primary crushing. The mining exemption, however, does to Part 4 substances (CACs)
[Critical Air Contaminants] or the Part 5 speciated VOCs [Volafde anic Compounds] released from
stationary combustion equipment. In this case, the mining operatié ¢ report any CAC and speciated VOC

releases from its combustion equipment that meet the CAC cCiated VOC release thresholds. The
exemption for CAC reporting explained in Question 6 may b /' the only activities occuring at the mine
were up to and including primary crushing.

Any NPRI substances manufactured, processed or otheRyyge Ostd or released to the atmosphere in the further
processing of the rock or ore, such as milling, conc x> smelting and refining, would be reportable if the
thresholds were met.

This would include, but not be limited to, NPRAsubsgances found in the processed ore, solvents, acids, flotation
agents, flocculation agents, dust suppgessantS;~Hels used in power generation, particulate matter and
combustion contaminants (e.g., NO,, S%d substances in tailings are not reported unless they left the

tailings impoundment or other forms of, ntainment.

[155] So stated, the mining did not prevent the Minister from demanding and receiving
NPRI-related information on es of releases from mining facilities: (1) Part 4 or 5 substances
or VOCs released from s combustion equipment; (2) substances released through further
processing of rock or or substances released from on-site tailings impoundment facilities or

other forms of on-site ent.

[156] Tailings a 0uced when extracted ore is milled or ground in order to separate metals and
minerals from SR u Tailings are managed on site at mining facilities in TIAs. Other forms of on-
site containg a@‘ ude waste rock stored at a mining facility in a WRSA or stockpile. Waste rock

QcKks that are dislodged during mining activities, but do not contain economically
Is or minerals.

Q)

ining exemption. This led the Minister to take action to implement this consensus. He

[15 key event in this multi-stakeholder consultation work was the Mining Sub-Group
on May 17-18, 2005. At this workshop, the Sub-Group reached consensus to remove the
K\

@
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removed the total mining exemption from the 2006 NPRI notice in the Canada Gazette.

[158] It should be noted that many documents in the record and cited in this application deserike
the “elimination” of the “mining exemption”. Technically, this is not accurate because an exe
remains for “mining related to pits and quarries”. What was “eliminated” from the total min
exemption that was in place was only the exemption for mines where metals and ‘:: appr

industrial minerals of interest are extracted.

[159] This change involved changing the wording in Schedule 2 to the 2006 noti(A notice
narrowed the wording of the exemption for mining from “mining, except procegsing or otherwise
using mined materials” to “mining, related to pits and quarries”. @

[160] Similarly, the 2006 Guide provided the following explanation [a

reporting for Parts 1 through 5 of the NPRI except “mining related to pits afd\quarries”. If “mining related to

The exemption for mining has been removed. All mining activities at a faeylity Mwst be considered when
pits and quarries” occurs at the facility, only Part 4 and 5 emissions frow@%busﬁon of fuel in stationary

combustion equipment need to be considered for those activities.

[161] The 2006 Guide also provided as follows [at page 13]’

Environment Canada agreed to remove the mining exemptj the 2006 reporting year. Therefore, for the

After discussions with Stakeholders in 2005, consensus g 5=,
2006 reporting year, reporting to the NPRI must be basem@ ctivities at a mining facility. The exemption

will only apply to mining related to pits and quarries.

[162] Summing up these events, as of 20,
for mining; instead, the exemption was li

@3 RI notice no longer provided a total exemption
ining related to pits and quarries.

[163] As set out above, the NPRIpobviously applies to releases from tailings facilities or other
forms of on-site containment. Durin '?\\r ions about ending the mining exemption, a further topic
of discussion was substances tra into TIAs and WRSAs. In 2003, Environment Canada
released a Discussion Paper o 7-‘%: nt Release Reporting Requirements as it Relates to Mining
Facilities which illustrates the
non-reportable substances i
waste rock:

In summary, the exem‘@)mining is for activities related to the actual removal of ore, rock or overburden,
up to and including pri rushing. However, releases and transfers of NPRI substances used in the further
processing of rock kg, sych as milling, concentrating, smelting and refining are reportable. NPRI also states
that listed subst 1lings are not reportable unless they leave the tailings impoundment or other forms of
on-site contaj

[164] 5 Guide addressed this third point as follows: “Listed substances in tailings are not
reported unie¥s they left the tailings impoundment or other forms of on-site containment.”

ent is not only the evidence of Environment Canada, but also the lack of any stakeholder

‘P% advertently, the 2006 Guide omitted this language. The basis for considering this change

@
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consensus to change the position from what had occurred in 2005 and before.

[166] In March 2007, Environment Canada and the MSST convened a workshop, engitled
“Information Needs Associated With The Risks/Hazards of Mine Tailings And Waste Ro
Canada” on the specific issue of TIAs and WRSAs. This workshop was intended to respond t
statement of Environment Canada in the Report of the National Pollutant Release Invenff

Stakeholder Work Group on Substances dated November 24, 2005, at page 23:

Since consensus was reached on the removal of the mining exemption, EC [Environment Ca@grees to
remove the mining exemption for 2006 reporting year..

There has been no consensus on the issue of reporting requirements for disposal ock and mine
tailings. EC feels that this issue needs to be examined from a broader perspective Iders will continue
to be consulted during 2006 in an effort to come to a conclusion on this issue.

[167] The workshop resulted in a Workshop Proceedings docum@nt. This document sets out
clearly the lack of consensus on these issues by workshop participa

The issue of what constitutes a release is the basis for the E vironmental Non-Government
Organization] position that NPRI is the required management tool fi information pertaining to mining

tailings and waste rock. The position of the mining sector is e ar that transfers to (and substances
contained in) tailings and waste rock piles are sufficiently diffeé t constitute a release. This perspective

is shared by some of the federal participants.

[168] This workshop also showed recognition b sa“'pants that there was a need for a national
reporting mechanism concerning a “core set” o Wpation in relation to waste rock and tailings.
&

The executive summary of the Workshop Rrocypdings summarizes the following points of
agreement at page 4:

Participants generally agreed on the need for so pe of mandatory regular reporting mechanism relating to
the ‘core set’ of information needs relatig&to tailings and waste rock. Civil society participants were of the
view that the National Pollutant Rel tory (NPRI) was the appropriate information management

mechanism while mining sector partiQfant\Wwere of the view that NPRI was not the appropriate mechanism.
The possibility of creating a new ir@ sing s. 48 of CEPA 1999 was raised for consideration.
e

Participants generally agreed d to promote collaboration and cooperation across federal, provincial
and territorial governments ll¥ting, managing and accessing information relating to mine tailings and
crushed rock.

All participants stro that further multi-stakeholder discussions pertaining to this topic would not be
helpful in the absenfde oR} government decision on the issue of inventory-based reporting for a ‘core set’ of
. onment Canada must, within six months, make this decision.

information, and :::

[169] re~the workshop, the MSST held a meeting on June 5, 2007. At this meeting,
Enviro nada presented an overview of the workshop results and recommendations. The
MSST themN$ked Environment Canada to decide whether to implement “inventory-based” reporting
for set” of information relating to tailings and waste rock.

Q

ES%% At the next MSST meeting in October 2007, Environment Canada presented its response to

@@



this MSST request. Its response advised that Environment Canada would not use the NPRI to collect
this kind of information. Instead of adding tailings and waste rock to the NPRI, Environment Canada
advised that it would establish a different national inventory for such reporting pursuant to segtten
48 of the CEPA. It also advised that the methods for data collection and reporting, the form of
keeping, together with the presentation of public information, remained to be worked out.

<
[171] The above account suggests to the Court that the applicants were well aw no
stakeholder consensus existed over the use of the NPRI to collect and report on tailings waste
rock pollutants that have not left their on-site containment areas. The applicants obviou eel that
the NPRI system should be used and they have now turned to the Court to see if ording of the

CEPA can be used to force the Minister to collect and report this information i
should be collected and reported. In other words, notwithstanding the wholeJ3
consultation and consensus that has characterized the incorporation o
CEPA, does the CEPA as it was amended in 1999, solve the problem @andating the Minister
under sections 48 and 50 of Part 3 to collect and report this informatio& ~

The relevant statutory provisions @
[172] To begin with, it seems clear to me that section 48@s the Minister to “establish a
m|

national inventory of releases of pollutants”. In doing this pelled to use “the information
collected under section 46 and any other information to th¢ Minister has access”.

they feel it
ory of incremental

[173] In addition, section 48 allows the Mini does not compel him, to “use any
information to which the Minister has access to estdlisiNny other inventory of information.”

[174] It seems clear to me, then, that the @a “national inventory of releases of pollutants”
that, subject to subsection 53(4), must be publiskdd in accordance with section 50.

Environment Canada’s understanding as expressed at the
%y decision to establish a “national inventory” for the reporting

[P L]

[176] The problem wit an approach, it seems to me, is that section 48 mandates “a” national
inventory. It does not late separate “national” inventories for separate sectors. In my view,
there are good and o¥puyreasons why Parliament would mandate a single national inventory. One
of them is embodi@}l tion 2 of the CEPA which makes it a duty of the Government of Canada
to apply and ep e CEPA in a fair, predictable and consistent manner and to ensure that
Canadians ha y access to information concerning pollutants that may impact the environment

and hea
[177] In iew, then, sections 48 and 50 allow the Minister a discretion to establish and report
“an er inventory of information”, which would include separate sectorial inventories, but the

ust establish “a national inventory of releases of pollutants” that will contain information

S under section 46 and “any other information to which the Minister has access”. I do not see
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S

how section 48 can be read to permit a sectorial or any other multiplication of “national” inventories.
In other words, I believe the Minister is wrong if he interprets section 48 as allowing him to establish
separate “national” inventories of releases of pollutants for different sectors, although it obvi
permits him to establish separate sectorial inventories in addition to a national inventor
understanding of the record is that the NPRI is the “national inventory” that the Minister has cho

to establish in order to fulfill his duty under section 48. In other words, the nationa q- veutady

permitted under section 48 already exists.
[178] It also seems to me that the “national inventory” established under section 48%contain

“releases of pollutants”. So the next issue is whether the on-site releases and tr rs by mining
facilities to TIAs and WRSAs constitute “releases of pollutants”.
[179] Subsection 3(1) of the CEPA defines “release” as follows: &

3.(1).
“release” includes discharge, spray, inject, inoculate, abandon, deposit, k, seep, pour, emit, empty,
throw, dump, place and exhaust.

[180] The intervener argues that the Court should read i i definition a requirement that all
forms of “release” are “actions that signify the end of h@ontrol and the return to control by
natural forces”. I can find nothing in the CEPA and it ntext that allows such a reading. It
would mean that just because a “pollutant” has enter environment does not mean that it has
been released. It would also mean that pollutants(¢owdd, harm the environment but, because they
remain within some form of human control, they swad\not be reportable under section 48.

of “release” impossible to apply conceptually.
d in subsection 3(1):

[181] I find the intervener’s gloss on tife
This is because of the way “environment’

3.(1).

“environment” means the components@aﬂh and includes
(a) air, land and water; @

(b) all layers of the atm

(c) all organic and in@maﬁer and living organisms; and

(d) the interactin

tuyal systems that include components referred to in paragraphs (a) to (c).

er’s view is that just because pollutants deposited or dumped in TIAs and
potential to harm the environment does not mean that they should be considered a
“release” Y€ purposes of section 48. The intervener points out that multi-sector discussions since
the 7 Qs have always regarded on-site releases and transfers as not being a release under the NPRI.

As the history of the consultation process shows, however, environmental protection in

@
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Canada has moved incrementally towards greater inclusiveness. The mining exemption has been
removed over time and all stakeholders have agreed for some time now that information regarding
the release and transfer of pollutants to TIAs and WRSAs should be collected and reported tp—the
public. In addition, other sectors have to report this kind of information. @b

[184] As regards the mining sector, the debate has not been over whether such informa showpd
be collected and reported, but over what form a national inventory of such information
Although TIAs and WRSAs are on site, I do not see how this prevents some kind of reledge;in the
sense of a deposit, seepage or interaction with air, land and water that is brought about bee2

natural environment has been transformed by human agency, and human age as deposited,
dumped, poured (or whatever word is appropriate) materials into TIAs and W may be that,
b

for various economic and other reasons, the mining sector has been tre ferently regarding
reporting requirements under the CEPA, but I do not see how such treat sed to gloss the
h 2

plain and obvious meaning of words in the context of a statute that is imt(ded to protect air, land

and water, and which compels the Government of Canada (see paragg% (0)) to, among other

E2]

things, “apply and enforce this Act in a fair, predictable and consistent ner

s -,a). nd reported. The intervener
ide” releases. This distinction
hich aspects of mining should be
terms that appear in the statute, or

[185] All stakeholders agree that this information should be
wishes to read into the statute a distinction between “inside”
appears to have had a meaning in the context of discussion
reportable to the public. But the distinction does not mea;
in the scheme and objects of the CEPA, must be given m¥pifigs that just happen to suit a particular
sector. The rules of statutory interpretation require 0 Toek at the plain and grammatical meaning
of words in the entire context of the CEPA and thQ\{nt®tions of Parliament. The record reveals to
me a general recognition that the information @ in this application should be collected and
reported.

[186] The residual debate is about the f reporting. Were the Minister to agree that the
information should be reported throulkythe NPRI, the word “release” would not require amendment.
This is because the release and t f pollutants to TIAs and WRSAs must already be
encompassed by the terminologyc@f CEPA. The only reason this information has not been
collected and reported is, as ister argues in this application, because the Minister has
exercised a perceived discretio section 46 not to require such reporting.

[187] Similar argume in relation to the word “pollutants” as it appears in section 48.
“Pollutant” is not defi ubsection 3(1) of the CEPA but its meaning is ascertainable from the
definition of “polluti rQyention”, which is also the fundamental purpose of the CEPA as set out in

the preamble: @
3.(1). . @

173

So



(a) waste matter that contaminates the water or air or soil; (b) any substance introduced into the
environment that adversely affects the usefulness of a resource or the health of humans, animals or
ecosystems; and (c) physical, chemical or biological substance or factor that produces pollytteq,
nuisance or a danger to health. The “environment” has already been defined above. So, once a%
cannot to see how toxic deposits, releases and transfers to TIAs and WRSAs are not a deposit
release of a pollutant into the environment in accordance with the ordinary and gramma 3 useOf
the word, as well as the scheme and objects of the CEPA as revealed by its full context. :

[189] The stakeholders have already agreed that this information should be reported 1 ational
inventory under section 48. Section 48 only requires the reporting of “releases,o ollutants”. It
seems to me, then, that all stakeholders agree that the materials concerned a ( i ants for the
purposes of section 48. Once again, the fact that the mining sector is no 1s 1nformat10n

under the NPRI is not a disagreement over the statutory interpretation of, #nd “pollutant” a
those words appear in section 48. It is a function of what the MinisteNddgues is an exercise of
ministerial discretion under section 46 not to collect the information fogyreportthg in the NPRI under
section 48, and a decision to consider reporting the information in a di&mt national inventory.

utants” in section 48 of the
es and transfer of materials to
n. This brings the Court to the
of the CEPA.

[190] For these reasons, I think I must conclude that “relea
CEPA must, as a matter of statutory interpretation, include t
TIAs and WRSAs that are the subject-matter of this apd]
meaning of section 46 and its relationship with sections 4§

Section 46

[191] The respondent points out that the Minj always required the reporting of substances
listed in the NPRI Canada Gazette notice facility’s TIA or WRSA but the Minister has
never required the reporting of these supftanc&y in tailings or waste inside a facility to a TIA or
WRSA.

[192] The basic reason for this st fairs offered by the respondent is that the CEPA grants
the Minister a discretion under sectiQn ¥Qof the CEPA, which means that there is no legislative duty
imposed on the Minister to eith@ provisions of section 46 or to require specific data.

C

[193] It is important to r
“issue guidelines respecid
47(2) also compels th
subsection 47(1).

1on 46 together with section 47 which compels the Minister to
use of the powers provided for by subsection 46(1)”. Subsection
{sfer to consult with various parties in carrying out his/her duties under

[194] The respoddent/ argues that the use of the word “may” in section 46 makes it clear that the
section is who missive, and the Minister’s choice of the scope of information required under
any not' oat under section 46 is entirely the function of a policy decision formulated in
accord ! S section 47.

[19 he multl stakeholder consultation process that is recorded in the record before me has been
under sections 46 and 47 of the CEPA, and the Minister has relied upon this process to
& odifications to the reporting program, including adding and deleting substances to be
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reported.

[196] What this means is that the respondent takes the position that section 46 of the C
permits the Minister a broad discretion on what information to collect. The nature, quantity, se
significance, and environmental impact are, from the respondent’s perspective, entirely a matter
ministerial discretion. o

[197] What is more, in the respondent’s view, the duties of the Minister under sectignsgé and 50
to establish a national inventory and publish information regarding “releases of polluta totally
subservient to the ministerial discretion under section 46 to decide what to collect om whom.

[198] If this interpretation were accepted, however, it would mean that, if+h@¥iniSter chooses not
to collect information under section 46 about any “releases of polluta @

sector or otherwise, then any national inventory established under section eed not accurately or
fully reveal to Canadians the environmental and health hazards they fa

[199] This interpretation is very difficult to reconcile with tk@ ations imposed upon the
Government of Canada under other sections of the CEPA and, ar, section 2 which, among
other things, obliges the Government of Canada to prot environment and to provide
information to the people of Canada on the state of the Canggit vironment.

[200] Simply put, I cannot see how the national in\% at must be established under section
48 can, when the full context of the CEPA is d, be entirely governed by whatever
information the Minister may, or may not, choose tQ'gols2t under section 46.

[201] The discretion allowed under sect; 4@!, in my view, be exercised in a way that meets
the obligations of the Government of Canfgda, agYhose obligations are defined in the CEPA, and that
allows the various tools necessary to fu general scheme and objects of the CEPA to be
assembled and used in a meaningful Quay. A national inventory of releases of pollutants can hardly
play the role ascribed to it by the 5f the Minister decides, under section 46, not to collect
information so that the people ofd{anada are not provided with a full and accurate picture of the
ironmental and health risks.

releases of those pollutants that @

[202] In my view, then, s 6 cannot be used by the Minister to simply excuse or exempt any
particular sector from prgl(i information that, in the full context of the CEPA, as well as under
specific provisions, is to allow Canadians to know what environment and health risks they
are confronting.

[203] In the
information i

se, all stakeholders agree that the Canadian public should have the pollutant
ion and that it should be presented in some kind of national inventory. The

Ministe used section 46 to exempt mining facilities from reporting such information for

histori mic and procedural reasons.

[20 n my view, section 46 is a facilitating and enabling provision that gives the Minister wide

P gather information required to carry out the Minister’s obligations under other provisions
PA.



[205] I can see that, in certain instances, there could be a dispute as to whether information is
significant enough or appropriate for inclusion in a national inventory. But in the present case no
such dispute arises. All stakeholders agree that the information in question belongs in a natjenal
inventory. And from my reading of section 48, the Minister is obliged to establish “a na%
inventory of releases of pollutants” and that national inventory already exists under the N
system. O

[206] To read section 46 in the way the respondent invites the Court to read it would % at the
people of Canada will only, if ever, be informed in a national inventory about releasé llutants
including, in this case, pollutants that all stakeholders agree should appear in a npiqual registry, as
and when the Minister decides to collect and publish the relevant information. I ( Jeconcile that
position with the stated purpose and objectives of the CEPA and the obli::E 8 e Government

ok

of Canada under the CEPA.

[207] It seems to me that the reason the Minister has issued notices gnd guMes under sections 46
and 47 telling mining facilities not to report such information is bec if it is reported, then the
Minister is obliged to publish it under section 48 in the established ut this approach amounts

to turning a blind eye to relevant information that all stakehol should appear in a national
inventory. I see nothing in section 46 or the general scheme oflthe S¥PA that allows the Minister to

do this. @
[208] Section 48 obliges the Minister to establish % al inventory of releases of pollutants

using the information collected under section 46 ther information to which the Minister
has access”. The record shows that the Minister iWelNaware that information is readily available
(indeed the Minister may already possess it) uld be collected and placed in a national
inventory of releases of pollutants. Indee e thing that would appear to be preventing this
from occurring is that not all stakeholderfy want(he relevant information to appear under the NPRI;
some want a separate reporting and inve stem. Mr. Lavallée, for the respondent, opines that
the “NPRI is not the appropriate toolQeycollect this information, and the Department would examine
options to put in place this reporti g(';§9gh another mechanism. The mechanism to use for this
reporting has not yet been decided ironment Canada”.

[209] The Court is not told @nd when it will be decided. Nor is there evidence to suggest

some practical difficulty i g the NPRI. Meanwhile, the Canadian public is deprived of
information concernin jgnificant source of pollution in Canada and concerning the

environmental and hea that releases of such pollutants pose for Canadians. I do not see how
such an approach ca®e Ygronciled with the obligatory language of section 48 or with the general
scheme and objectfges e CEPA. There is nothing before me to suggest that this situation will be

resolved any tipae or that the people of Canada will be told in a national inventory just what
pollutants hav released into the environment from this source. The Court is simply told that it

& interfere with the ministerial powers granted under section 46 of the CEPA

Awailability of judicial review
<
Eim Both the Minister and the intervener take the position that judicial review is not available to

@@



the applicants in the circumstances of this case.

the Canada Gazette notice under section 46 of the CEPA, 1999, is a discretionary decision
nature of policy action and, as such, is not subject to judicial review. The Minister cites the
authorities for this proposition, including the Supreme Court of Canada decision in M, (01 Lodye
Farms Ltd. v. Canada, [1982]2 S.C.R. 2. \@

[211] The Minister says that the imposition of reporting requirements and what may be inclu%
us

[212] In the alternative, the Minister says that the decision to publish a notice i$€anada
Gazette, requiring the reporting of certain data, is a legislative action and is not @ct to judicial

review

[213] The Minister’s position is that there is no legislative duty impogée %/linister to either
use the provisions of section 46 or to require specific data. This is because{&€ word “may” is used in
section 46, and there is nothing in the context that would give it «th than the permissive

meaning ascribed to it in section 11 of the Interpretation Act.
'li) at must be read in the full

on the Minister that must be
Isory and has its own enabling
ith health issues, is compulsory and
form the public about the effects of

[214] T have already found that section 46 is an enabling p
context of the CEPA. Part 3 of the CEPA imposes various
discharged under the terms of the CEPA. Section 44 i
provision under subsection 44(2). Likewise section 45, d
obliges the Minister to “distribute available informaﬂ&
substances on human health.”

[215] Sections 46 to 53 of Part 3 deal with “I n Gathering” and make it obligatory for the
Minister, under sections 48 and 50, to esgablis tional inventory of releases of pollutants and,
subject to subsection 53(4), to “publish thg(nati inventory of releases of pollutants.”

[216] Under section 50 the Minis
national inventory of releases but,
under the NPRI, this is what has o

as a discretion regarding the manner of publication of the
0 53(4), the national inventory must be published and,

[217] The applicants have b@ this application pursuant to section 48 of the CEPA, which
obliges the Minister to estafyf national inventory of pollutants. In doing this, the Minister must
use the information colledi€ der section 46 “and any other information to which the Minister has

access”.
[218] On the re¢prtd Qefore me, there is no doubt that, even if the Minister does not possess the
1nf0rmat10n re g ailings and waste rock disposal areas that are the subject of this application,

»- has simply chosen not to access the information by using sections 46 and 47 to
acﬂltles from providing the information in question, and he has done so in a context
where all A olders—lncludmg, to their credit, the mining sector represented by the intervener—
agruch information is available and ought to be reported in an inventory to the public.

Eim see nothing in the scheme of Part 3, or the CEPA as a whole, that gives the Minister a
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discretion to use sections 46 and 47 in this way.

[220] As the intervener points out, section 46 is not just attached to section 48. Information cgaRe
gathered under section 46 for a variety of purposes, including use in a national inventory
section 48. However, section 46 certainly makes it clear, and the history of consultation presente
evidence before me also makes it clear, that the Minister is able to access the relevant iffora
He has simply chosen not to do so in deference to those who do not wish to report the j
under the NPRI. In my view, section 46 grants the Minister the powers he ne access
information required to fulfill his/her duties under the CEPA. There is nothing in section #o3hat says
the Minister may choose not to access relevant information required for a natj inventory of
releases of pollutants out of deference to a stakeholder who wishes not to @ information

appear in the NPRI.

[221] In my view, then, this application is about the Minister’s failure\{{nclude in the national
inventory established under section 48 information to which he has reggly acegss through the use of
section 46, and that all stakeholders agree should be published. WhatNg more, this is the kind of
information that the Minister has already accessed from other sec has already published in
the NPRI.

[222] The Minister has, in effect, taken the position that, ishing a national inventory under
section 48, he can choose not to include some releasesi@utants that he knows about and in

relation to which, he can readily access information unger\gction 46.

[223] Section 50 makes it clear that the national@ry established under section 48 “shall” be

published. The manner of publication is for th r’s discretion. But nowhere do I read that a
discretion concerning the manner of publigatipn! e used to forestall or avoid the publication of a
national inventory of released pollutants fflat inf\ades information readily accessible to the Minister
under section 46. And that appears to be happened on the record placed before me.

[224] The preamble to the CEPA %t clear that the Government of Canada “recognizes that
the risk of toxic substances in tr@onment is a matter of national concern and that toxic
substances, once introduced in nvironment, cannot always be contained within geographic
boundaries”, and the duties a@ by the Government of Canada under section 2 require the
Government to “provide { ation to the people of Canada on the state of the Canadian

environment” and to “ap enforce this Act in a fair, predictable and consistent manner.”

[225] Instead of a‘u to these objectives and duties in the present case, the Minister has
chosen not to pu \ 6rmation in a national inventory of releases of pollutants about mining
facilities to whic\keMas ready access while, at the same time, publishing similar information

sectors. The result is that the people of Canada do not have a national inventory
of relea ﬁ‘ tants that will allow them to assess the state of the Canadian environment and
take 4@
protection dMiman health.

casures they feel are appropriate to protect the environment and facilitate the

¢ lishing the information in question under the NPRI will not inhibit the Minister from
S ®uing to study and collaborate on the issue of whether this information might not also need its
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own inventory. The record suggests that the information is accessible to the Minister, yet the

Minister has decided not to publish it through the NPRI and to explore other means to find

an “appropriate tool”. Frangois Lavallée, on behalf of the Minister, opines as follows:

General consensus was achieved on the need for a mandatory, periodic reporting system for inforrnatio )

would help characterize the hazards associated with mine tailings and waste rock. Q o
c

[227] All stakeholders agree on the need for reporting this information. The Minister ess
the information. Yet the Minister has chosen not to access and report it because he find a

more “appropriate tool” than the NPRI. Meanwhile, the hazards associated with tailings and waste
rock held on site go unreported. Reporting the information under section 48 prevent the
Minister from finding a more “appropriate tool” that all stakeholders can acceg

[228] The Minister’s present approach is the equivalent of granting a rial exemption on the
reporting of information that stakeholders agree should be reported to the adian public. This is
not, in my view, reconcilable with the Minister’s duties under section %rswith the general scheme
and purpose of the CEPA. Similarly, the Minister’s position on secy the equivalent of saying
that the CEPA has left to the Minister, in his absolute discreti cision on whether or not to
report to the Canadian public on environmental hazards t stakeholders agree should be
reported. Once again, I cannot reconcile such a position yu general scheme and purpose of
the CEPA. In my view, this application does not ask the to interfere with the exercise of a
statutory discretion granted under section 46 of the CEPS oncerned with the Minister’s failure

to carry out the mandatory obligations imposed on hi sections 2, 48 and 50 of the CEPA. My
understanding is that judicial review is available to@vime applicants in this kind of situation.

[229] The respondent and the intervener
challenges the scope of the information

creating an inventory of data. They belie
duty on the Minister to either use the grovisi

view that this application for judicial review
der section 46 of the CEPA for the purpose of
that/gection 46 is permissive and imposes no legislative
of section 46 or to require specific data.

[230] If the decision in question olicy action and so discretionary, then the respondent and
the intervener say that it invol etermination of what ought to be published in the Canada

Gaczette notice ad, for this reas legislative act that is not subjection to judicial review.

[231] My view of this {cafion, as | have made clear in my reasons, is that its focus is the
Minister’s statutory du er’sections 48 and 50 of the CEPA to establish a national inventory of
releases of pollutants ublish that national inventory.

[232] The Mini s declined to carry out the obligations imposed by statute in this regard,
relying upon ¢ perceives to be a broad discretion in section 46 of the CEPA to gather
informatj

[233] clusion is that the discretion and power to gather information under section 46
can e used to abrogate mandatory obligations under sections 48 and 50 of the CEPA. Hence, 1
&elidy the conduct of the Minister complained of by the applicants is subject to judicial review.

S dlesex (County) v. Ontario (Minister of Municipal Affairs) (1992), 10 O.R. (3d) 1 (Gen.

@@



Div.).

of public policy, or a decision that is the exercise of legislative function may not be amenal
judicial supervision. But that is not the case in this application where the Court has been ask

review the actions of the Minister taken in the exercise of a statutory power. See M{in equl.
Matsqui Institution Disciplinary Board, [1980] 1 S.C.R. 602, at page 619; and Sutcliﬁ‘erio

(Minister of the Environment) (2004), 72 O.R. (3d) 213 (C.A.), at paragraph 23. Sg

[234] T agree with the respondent and the intervener that a purely ministerial decision, on gro%s
e

Standing @
[235] Both the applicants and the respondent have agreed that the applicas {{ ave standing
on this application. The intervener has not made any arguments in rel jo Wiy the applicants
should not have standing; therefore, I conclude that the intervener is alsy{n agreement with the
applicants having standing on this application.

[236] 1 agree that the applicants have standing on this applica@%ee no other way that the

matter could be brought before the Court.

STANDARD OF REVIEW @

[237] The Court’s view is that this application inyQl e Minister’s misinterpretation of, in
particular, sections 46 and 48 of the CEPA resulg he Minister’s failure to discharge his

obligations under section 48 of the CEPA to requf@ thdreporting of releases of pollutants to TIAs
and WRSAs and publication to the NPRI.

[238] The Court in Nunavut Wildlife Manag€ment Board v. Canada (Minister of Fisheries and
Oceans), 2009 FC 16, [2009] 4 F.C.R. 5 at paragraph 61 that, “[a] failure to comply with a
statutory requirement is an error of laKub;:ct to a standard of correctness.”

[239] The applicant in Environr@esoume Centre v. Canada (Minister of the Environment)

2001 FCT 1423, 40 Admin. L. 17 argued at paragraph 52 that, “[f]ailure to comply with a

mandatory requirement is an @of law reviewable on the standard of correctness”: Alberta

Wilderness Assn. v. Cardin "*'*\' Coals Ltd., [1999] 3 F.C. 425, at pages 440 and 442 and Friends

of the West Country A Xy Canada (Minister of Fisheries and Oceans), [2000] 2 F.C. 263
0 (T.D.).

(F.C.A.), affg [1998] 4 &

[240] Therefore
the failure to comp

&-on the case law, I agree with the applicants that the standard of review on

ghh the statutory requirement in this case is correctness.

[241] ¢ reasons stated by the applicants, I believe that the conditions laid down in Apotex
Inc@ada (Attorney General), [1994] 1 F.C. 742 (C.A.), at paragraph 45, for the issuance of a

@i\ ndamus have been met in this case.
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Delay

it is really about the Minister’s decision not to require the reporting of certain mining data
2006 Canada Gazette notice dated February 25, 2006 and so should have been brought within
days of that notice. <

[242] The respondent and the intervener have submitted that this application is out of time be%

[243] As my reasons make clear, I am convinced by the applicants’ argument that t% Cation
is really about a challenge to an ongoing course of action by the Minister to exempt pollu sent to
TIAs and WRSAs from the reporting requirements under the CEPA and the Mimster’s ongoing
failure to publish such information in the NPRI in accordance with his st uties under
sections 2, 48 and 50 of the CEPA. &

[244] As such, I believe that the application falls within the principlesgQunciated in Krause v.
Canada, [1999] 2 F.C. 476 (C.A.), at paragraphs 23—-24 and Canadian ssn. of the Deaf'v. Canada,

2006 FC 971, [2007] 2 F.C.R. 323, at paragraphs 71-72, so that the ap tion is not time barred.

JUDGMENT

THIS COURT ORDERS AND ADJUDGES that: @
1. The Minister has erred in his interpretation of the CEPY\aSTot requiring him to provide pollutant

release information to the public through the NPRI i to releases and transfers to tailings and
waste rock disposal areas by mining facilities in 2 anssubsequent years;

ssued and the Minister is directed to publish
pollutant release information to the publj the NPRI in relation to releases and transfers to

tailings and waste rock disposal areas b glg facilities for the 2006 and subsequent reporting
years in accordance with sections 48 50 of the CEPA;

2. An order in the nature of mandamus }

3. The parties are free to addressdthe™Qpurt on the issue of costs if necessary and should do so,
initially, through written submigsigy
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