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x150f the doctrine of functus officio.

The app t came to Canada on a visitor’s visa and had stated on his application in 2001 that his wife
wou be accompanying him during his visit. However, in his H&C application, he stated that he had been a
@\ce 2000. Given the inconsistency in the information, the applicant was asked to produce a death

of his wife and was granted a delay in producing it. After being notified of the negative decision, the



applicant’s counsel requested a reconsideration of the officer’s refusal, explaining the reasons for the delay in
producing the death certificate. The applicant was returned to Sri Lanka and filed a second H&C application.

The issue was whether the doctrine of functus officio applies in the context of an H&C application n -
prevent an immigration officer from considering new evidence. O

Held, the application should be allowed. @ 2

The doctrine of functus officio provides that once a decision maker has done everything nec o perfect
his or her decision, he or she is then barred from revisiting that decision. While this doctrine is notMmited to
judicial decisions but can apply to decisions of administrative tribunals, it may be neces o apply it in a
more flexible and less formalistic fashion in the administrative tribunal context. The Fed@m case law is
divided on the question of whether the doctrine applies to those making non-ad§{d? e immigration
decisions, such as H&C decisions. Given this disagreement, it had to be determy er “the benefits of
finality and certainty in decision-making outweigh those of responsiveness t ing circumstances, new

information and second thoughts”.

Both subsection 25(1) of the Immigration and Refugee Protection Ac ) and the Immigration and
Refugee Protection Regulations are silent on the reconsideration question { ontext of H&C applications. It
does not necessarily follow from this legislative silence that th power of reconsideration on
immigration officers in relation to H&C applications. Legislative sile ses where decisions are arrived at
through more informal processes by officials on whom no time limif imposed may not reflect an intention
by Parliament that no reconsideration of the decision be allowed, nstead mean that the discretion to do
so or to refuse to do so was left with the official. Subsection 2 e IRPA confers a very broad discretion
on immigration officers, allowing them the flexibility to%ve deserving cases not anticipated in the
legislation. Unlike judicial or adjudicative tribunal processs H&C process is quite informal, suggesting
that there be greater procedural flexibility than in the ca Qpre formalized or adjudicative decision-making
processes. Moreover, there is no right of appeal from #meQsQsion of an immigration officer in relation to H&C
decisions. The only recourse that an unsuccessful -@ has is by way of judicial review with leave of the

T onNs new evidence, this limitation on the admissibility of

Given these various consideratio
and new information in the H&C a
in the decision-making process. T
adjudicative decision-making p,

t process outweighs the desirability of having finality and certainty
, the doctrine of functus officio does not apply to the informal, non-
olved in the determination of H&C applications.

Finally, the question of @ketlsd an H&C officer is functus officio after rendering a decision in relation to an
application for an H&C e n was certified.

STATUTES A LATIONS CITED

Xct, R.S.C., 1985, c. I-2.

Immigratiovf and Refiigee Protection Act, S.C. 2001, c. 27, s. 25(1) (as am. by S.C. 2008, c. 28, s. 117).

Q ation and Refugee Protection Regulations, SOR/2002-227.

A\

@@



Immigration Regulations, 1978, SOR/78-172, s. 11.401 (as enacted by SOR/94-681, s. 3).

Interpretation Act, R.S.C., 1985, c. I-21, s. 31(3).

CASES CITED o

APPLIED: - S g

Nouranidoust v. Canada (Minister of Citizenship and Immigration), [2000] 1 F.C. 123 99), 172 F.T.R.
115 (T.D.); Selliah v. Canada (Minister of Citizenship and Immigration), 2004 FC 87 m. L.R. (3d)
263, 256 F.T.R. 53, affd 2005 FCA 160, 50 Imm. L.R. (3d) 105, 339 N.R. 233.

DISTINGUISHED:
Park v. Canada (Minister of Citizenship and Immigration), 2001 FCA 16 13 Imm. L.R. (3d) 1, 272 N.R.

181; Nazifpour v. Canada (Minister of Citizenship and Immigration), ll‘\ 35, [2007] 4 F.C.R. 515,
278 D.L.R. (4th) 268, 60 Imm. L.R. (3d) 159.

CONSIDERED:

Chandler v. Alberta Association of Architects, [1989] 2 S.

577; Chan v. Canada (Minister of Citizenship and Im WM

(4th) 433, 43 Admin. L.R. (2d) 314 (T.D.); Soimu Q”' (Secretary of State) (1994), 83 F.T.R. 285
N

(F.C.T.D.); Kherei v. Canada (Minister of Citizensh Mnmigration) (2000), 8 Imm. L.R. (3d) 265, 193
F.TR. 112 (F.C.T.D.); Dumbrava v. Canada (] ‘ of Citizenship and Immigration) (1995), 31 Imm.
L.R. (2d) 76, 101 F.T.R. 230 (F.C.T.D.); J nada (Department of Industry), 2002 FCA 36, 287
N.R. 105.

REFERRED TO:

Tchassovnikov v. Canada (Minist
McLaren v. Canada (Minister of"

enship and Immigration) (1998), 152 F.T.R. 144 (F.C.T.D.);
Nizendhip and Immigration), 2001 FCT 373, 203 F.T.R. 313, 14 Imm.
inister of Citizenship and Immigration) (1998), 147 F.T.R. 199
M ’er of Citizenship and Immigration), 2007 FC 1367, 67 Imm. L.R. (3d)
h er of Citizenship and Immigration), 2001 FCT 1101; Phuti v. Canada
(Minister of Citizenship \ gration) (2000), 7 Imm. L.R. (3d) 270, 194 F.T.R. 282 (F.C.T.D.); Brar v.

Canada (Minister of sWip and Immigration) (1997), 140 F.T.R. 163 (F.C.T.D.); Owusu v. Canada
(Minister of Citizensh Immigration), 2004 FCA 38, [2004] 2 F.C.R. 635, 318 N.R. 300; Kisana v.
Canada (Minist nship and Immigration), 2009 FCA 189, 392 N.R. 163.

ge Spencer and Sir Alexander Kingcome Turner. The Doctrine of Res Judicata, 2nd ed.
utterworths, 1969.

, Donald J. M. and John M. Evans. Judicial Review of Administrative Action in Canada, loose-leaf.

SNSorontoz Canvasback Publishing, 1998.



Citizenship and Immigration Canada. Inland Processing Manual (IP). Chapter IP 5: Immigrant
Applications in Canada made on Humanitarian or Compassionate Grounds, online:
<http://www.cic.gc.ca/english/resources/manuals/ip/ip05-eng.pdf>.

Waldman, Lorne. Immigration Law and Practice, 2nd ed., loose-leaf. Markham, Ont.: LexisNexis C

2005.

APPLICATION for judicial review of an immigration officer’s decision refusing the t’s
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Application allowed.
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The following are the reasons for judgnient arX judgment rendered in English by

[1] MACTAVISH J.: Kamadchy dareswaraiye Gurumoorthi Kurukkal’s application for
permanent residence on humanitari %ompassionate [H&C] grounds was refused because he
failed to provide a death certificated(or™s late wife when asked to do so by the immigration officer
assessing his application.

[2] Mr. Kurukkal provid ;eath certificate a few days after being notified of the negative
decision, and asked that (e s¢ision be reconsidered in light of the new evidence. The respondent

refused to reopen or rev{sy . Kurukkal’s H&C application, asserting that there was no power to do
s0, as a result of the MR of functus officio.

[3] The princjp e on this application for judicial review is whether the doctrine of functus
officio applie context of H&C applications, so as to prevent an immigration officer from
considert &71dence. For the reasons that follow, I have concluded that the doctrine of functus
officio \Qags ngt apply in the context of H&C decisions. As a consequence, the application
for judic ew will be allowed.
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[4] Mr. Kurukkal is a 68-year-old Tamil from the north of Sri Lanka, who came to Canada on a
visitor’s visa in 2001. He has one son in Canada, and two daughters still living in Sri Lanka.

[5] When the applicant applied for his visitor’s visa in 2001, he stated on his application tﬁ%
wife would not be accompanying him to Canada, because she did not have a passport. Having a
staying behind in Sri Lanka would have assisted Mr. Kurukkal with his visa applic A~asQit
strengthened his ties to that country, making it more likely that he would return home a ‘n of
his visit.

wife had died in 2000. The inconsistency in the information provided by Mr. with respect
to his wife’s status was quite understandably a cause for concern, and led f ion officer to
ask him to produce a death certificate for his wife. This request was mad gumt 17, 2007.

[7] When no death certificate was received, the officer spoke to Mry%m I’s son by telephone

[6] In contrast, in Mr. Kurukkal’s H&C application, he stated that he was a wi , and that his
1grat

on October 12, 2007, asking where the certificate was. Five days later. officer followed up with a
letter to Mr. Kurukkal, confirming the request for a copy of the ertificate. By letter dated
October 29, 2007, Mr. Kurukkal’s son advised the officer that days were needed to obtain
the death certificate from Sri Lanka, and sought an extension a&¢i

[8] Fifteen days came and went, and no death certificat; ovided to the officer, nor was there
arequest for a further extension of time in which to pm%} ¢ certificate from either Mr. Kurukkal
or his son. Consequently, on November 26, 200 fficer assessed Mr. Kurukkal’s H&C
application, and decided that it should be refused. @

[9] The officer’s decision was communj r. Kurukkal on December 14, 2007. Although
additional reasons are cited in the officqi('s nofds, the only reason given in the decision letter for
refusing the application was Mr. Ku ’ lure to satisfy the officer that he was in fact a

widower. I need not address the meritywf this decision, as no application for judicial review has been
brought in relation to it.

[10] Mr. Kurukkal says thatéz@@wd a copy of the death certificate for his wife by mail from

Sri Lanka the following day. ember 18, 2007, Mr. Kurukkal’s counsel wrote to the officer,
explaining that the delay in ing the certificate was the result of the on-going state of turmoil in
Colombo. Counsel encl opy of the death certificate with the letter, and requested that the
refusal decision be rec d.

[11] By letter d ary 9, 2008, Mr. Kurukkal’s request for reconsideration was refused. As
was noted earlj espondent took the position that there was no power to reopen or revisit
Mr. Kurukkal’@C application because of the doctrine of functus officio. No consideration

R Beeh given to the death certificate itself, as it related to the merits of Mr. Kurukkal’s




[13] Mr. Kurukkal sought a stay of his removal pending the determination of his application for
judicial review. The motion was dismissed, without written reasons, although it appears from the

record that the stay was refused because of the Court’s finding in relation to the issue of irrepagable

harm. Mr. Kurukkal was returned to Sri Lanka in March of 2008. (‘b

[14] An affidavit filed by the respondent indicates that since returning to Sri Lanka, M kl(;ll
isely

has filed a further H&C application. Although there is some confusion in the record as (Q:
when the second H&C application was filed, it is common ground that it was filed in p ing of

2008.
i ich includes
rom overseas,

asderts that this will
is country is currently
lication would likely

[15] While acknowledging that he has been able to file a further H&C applic
a copy of his wife’s death certificate, Mr. Kurukkal says that if he is requir
it could take up to four years for his second application to be process;
cause him grave prejudice, as he says he has no home in Sri Lanka, and t

a war zone. Mr. Kurukkal says that the reconsideration of his inland @ a

result in a much faster decision.

II. Standard of Review @

[16] 1If applicable, the effect of doctrine of functus offic that a decision maker will lose
jurisdiction once a decision is made: see Brown and Evans\Y/dj¢ial Review of Administrative Action
in Canada, loose-leaf (Toronto: Canvasback Publishin& T at page 12-99.

[17] As a consequence, the question of whet
reconsider a decision once it has been made j question of jurisdiction, as contemplated by
Dunsmuir v. New Brunswick, 2008 SCC 9, [ .R. 190, at paragraph 59. As such, the officer’s
determination that the doctrine of fundffis offxio applies in the context of H&C decisions is
reviewable on the standard of correctness.

a &C officer has the ongoing power to

II. Analysis

[18] I should note at the outs,
refusing to reconsider Mr. Ku
not a “decision” that was a
the January 9, 2008 lettepdfasqgdeed a fresh “decision” that is amenable to judicial review.

e respondent has not argued that the January 9, 2008 letter
H&C application was merely a courtesy letter, and was thus

[19] Moreover, the@suggesﬁon that Mr. Kurukkal’s request for reconsideration of his H&C
application was m, collateral purpose—namely to extend the time for bringing an application
for judicial revigw

[20] 80 be noted that the question of whether an immigration officer is functus officio
after r n H&C decision need only be decided if the additional information adduced by
Mr. Ku as significant enough to have potentially affected the outcome of a reconsideration



H&C application was his failure to produce a copy of his wife’s death certificate. It follows that the
certificate was clearly an extremely important piece of evidence, which could well have resulted in a

different outcome, were the matter reconsidered.
[22] As a consequence, it is necessary to decide whether the doctrine of functus officio ha )

application in relation to decisions by immigration officers in relation to H&C applicatio &

A. The Doctrine of Functus Officio Sg

[23] Before turning to address the question of whether the doctrine of functus offirapplies in the
context of H&C decisions, it is helpful to start by considering the nature and p( fJthe doctrine.

It is also helpful to consider what the Courts have had to say in relatio application in the
context of administrative decision making.
a

[24] The doctrine of functus officio provides that once a decisio ketvhas done everything
necessary to perfect his or her decision, he or she is then barred from%siting that decision, other
than to correct clerical or other minor errors. The policy rationale g this doctrine is the need
for finality in proceedings: Chandler v. Alberta Association ts, [1989] 2 S.C.R. 848, at
pages 861-862.

[25] The Supreme Court also noted in Chandler that thg
judicial decisions, but can apply as well to decisions o

administrative proceedings in order to provide
Chandler, at page 862.

[26] For the doctrine of functus officio gaged, it is necessary that the decision in issue be
final. In the context of judicial decisi aking, a decision may be described as final when “it leaves
nothing to be judicially determine ertained thereafter, in order to render it effective and
capable of execution, and is abs mplete and certain”. (George Spencer Bower and A. K.
Turner, The Doctrine of Res Judgj nd ed. (London: Butterworths, 1969), at page 132, as cited in
Judicial Review of Administratne/Ag}ion in Canada.)

[27] With this underst the nature and purpose of the doctrine of functus officio, 1 turn now
to examine the juris e relating to the applicability of the doctrine in relation to non-
adjudicative immigraQ} isions such as the H&C decision under consideration in this case.

n officers such as H&C officers have the power to reconsider decisions on the basis of

@@
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sov:@ divided, with two divergent lines of authority having developed as to whether



[29] Both lines of authority will be considered in turn, commencing with a review of the cases that
find that the doctrine of functus officio does not apply in cases such as this.

(1) Functus Officio Does Not Apply to Decisions of Immigration Officers

[30] The first of these lines of authority is exemplified by the Court’s decision in Nou
Canada (Minister of Citizenship and Immigration), [2000] 1 F.C. 123 (T.D.), whic}

[31] Nouranidoust involved the decision of an immigration officer who found gtan individual
was not entitled to landing pursuant to the deferred removal orders class
(SOR/94-681) [Immigration Regulations, 1978, SOR/78-172, s. 11.401 (asen
s. 3)]. The question to be decided was whether an immigration officer ¢ stder that decision
on the basis of new evidence.

[32] Although the nature of the application in issue was a little diffe&the facts in Nouranidoust
are quite similar to those in the present case. Mr. Nouranidoust’s a 19n for landing was refused
because he had been unable to produce a passport or other tra ent. Shortly after receiving
the negative decision, Mr. Nouranidoust was able to obtain a pdfsp om the Iranian Embassy, and
forwarded to the immigration officer, who confirmed the opgj fusal. Justice Reed was then left
to decide whether, in the circumstances, the immigrati @er was functus officio, or had the
authority to reconsider the application for landing.

[33] Justice Reed commenced her analysis by ad@he Court’s observation in Chan v. Canada
(Minister of Citizenship and Immigration), [19 C. 349 (T.D.) that there was nothing in the
Immigration Act, R.S.C., 1985, c. 1-2, tha \@ whether a visa officer could review decisions
already made. In Chan, the Court had sfgted tiAt “I would take this silence, however, not to be a

prohibition against reconsideration of decist ather, I think that the visa officer has jurisdiction
to reconsider his decision, particula hen new information comes to light”: Chan, at paragraph
28.

i @e decision in Soimu v. Canada (Secretary of State) (1994),

ce Rothstein [as he then was] held that as the Immigration Act
cther visa officers could review decisions that had been made, it
ot be functus in relation to an application for reconsideration.

[34] Consideration was also
83 F.T.R. 285 (F.C.T.D.), whe
was silent on the question
appeared that the officer

[35] In concluding
officers, Justice
cited. In partic
must be more

Nouranj Q B
[36] JustisReed concluded her analysis by stating that (at paragraphs 24-25):

Q1 prepared, in the absence of a Federal Court of Appeal decision to the contrary, to conclude that the
R on officer had no such authority. It is clear that immigration officers and visa officers, as a matter of

doctrine of functus officio did not apply in the case of immigration
regard to the comments of the Supreme Court in Chandler, previously
eferred to Justice Sopinka’s admonition that the application of the doctrine

@
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practice, often reconsider their decisions on the basis of new evidence (see Waldman, supra). As I read the
jurisprudence, I think the need to find express or implied authority to reopen a decision in the relevant statute is
directly related to the nature of the decision and the decision-making authority in question. Silence in a statute
with respect to the reopening of a decision that has been made on an adjudicative basis, consequent on a
hearing, and after proof of the relevant facts may indicate that no reopening is intended. Silence in a statut;
respect to the reopening of a decision that is at the other end of the scale, a decision made by ag offi
pursuant to a highly informal procedure, on whom no time limits are imposed, must be assessed i
statute as a whole. Silence in such cases may not indicate that Parliament intended that no reconsids
decision by the relevant official be allowed. It may merely mean that discretion to do so, or to ref
was left with the official.

As noted, the Chandler decision states that the principle of functus officio should be a exibly in the
case of administrative decisions since justice may require the reopening of those decisigf. ersuaded that
Parliament’s silence in the case of applications for landing, when the individual ha %Dd eligible for such
because he falls under DROC, was not intended to restrict the immigration offi redpening a file when
the officer considers it in the interests of justice to do so.

[37] Other judges of this Court have come to a similar conclusion X\elation to various types of
immigration applications involving informal processes similar to t@o ved in H&C applications:
see, for example, Chan v. Canada, and Soimu v. Canada, bo sly cited; Tchassovnikov v.
Canada (Minister of Citizenship and Immigration) (1998), 'R. 144 (F.C.T.D.); Kherei v.
Canada (Minister of Citizenship and Immigration) (20 mm. L.R. (3d) 265 (F.C.T.D.);
McLaren v. Canada (Minister of Citizenship and Immig, 2001 FCT 373, 14 Imm. L.R. (3d)
229. Sg

[38] Moreover, as the Court observed in KhereltheNiterature supports this less technical view:
see, for example, Lorne Waldman, /mmigratio nd Practice, 2nd ed., loose-leaf [Markham,
Ont.: LexisNexis Canada], at paragraphs 1} 9.

(i1) Functus Officio Does Apply to Decistays o/ )mmigration Officers
[39] There is also a substantial bo se law going the other way. One of the leading cases in

this regard is the decision in Dumbgfvayy Canada (Minister of Citizenship and Immigration) (1995),
31 Imm. L.R. (2d) 76 (F.C.T.D,

[40] Dumbrava involved

Az,,;’o ication for permanent residence in Canada. After the applicant
received the officer’s orig

Regtusal decision, the applicant sought reconsideration of that decision

[41] Inthis =@ } the Court stated that (Dumbrava, at paragraph 19):

S abs ess grant of jurisdiction, it is doubtful that a decision-maker has the power to reconsider a
prior dec new grounds and exercise his or her discretion anew. The decision-making powers of a visa
officerare staitory and, as such, they must be found in the statute. While I have no doubt that slips, typos and
I rs can be corrected after a decision has been rendered, the discretion of a decision-maker is, in my
exhausted once the discretionary authority to decide has been exercised in the manner contemplated




[42] The Court went on to observe that once the visa officer rejected the applicant’s application,
the officer did not have the jurisdiction to render a further decision reconsidering the earlier decision.
As a consequence, the application for judicial review was “without object”.

[43] A number of decisions have followed the reasoning in Dumbrava in relation to immigra’ :)
applications involving informal processes similar to that involved in H&C applicatiog§™ ses, fHr
example, Jimenez v. Canada (Minister of Citizenship and Immigration) (1998), 147 X
(F.C.T.D.); Duque v. Canada (Minister of Citizenship and Immigration), 2007 FC 1 6 ’

L.R. (3d) 271; Dimenene v. Canada (Minister of Citizenship and Immigration), 200TF 1101;
Phuti v. Canada (Minister of Citizenship and Immigration) (2000), 7 Imm. L.R. (@q (F.C.T.D.);

Brarv. Canada (Minister of Citizenship and Immigration) (1997), 140 F.T.R. 1
C. The Federal Court of Appeal Jurisprudence

[44] In Selliah v. Canada (Minister of Citizenship and Immlgratzon) 004 872, 37 Imm. L.R.
(3d) 263, Justice Blanchard was asked to certify the following questio aragraph 95]:

§ 2 manitarian and compassionate
onsidered to determine if it might

2. Where an immigration officer has made a decision in respect
application, is an officer functus, such that further evidence ma
lead the officer to reach a different conclusion.

Justice Blanchard held that the officer’s failure to const qurther information in issue in that
case would not have materially affected her ultlmate As a consequence, the question could

not have been determinative of an appeal and was @ﬁed

[45] Justice Blanchard did certify a different § n in Selliah, however, and the matter went on
appeal: see Selliah v. Canada (Minister ¢y iti _rstlip and Immigration), 2005 FCA 160, 50 Imm.
L.R. (3d) 105. In its brief reasons, the Fedgral ’urt of Appeal dealt with the reconsideration issue,
stating that (at paragraphs 4-5):

r after the decision had been made, but before notice of that
e not inclined to interfere. Though not expressly provided for in

As for the new evidence offered to
decision was received by the applica
the legislation, an application for yécoRy
the applicant following receipt of t V@B ¢ of the decision.

to decide the functus officio issue in this case. [My emphasis. |

It is therefore, not necessg

[46] Thus, althouglttheNederal Court of Appeal expressly declined to deal with the functus issue
in Selliah, the re S at case seem to suggest that reconsideration of an H&C decision may
indeed be possi

@cisions of the Federal Court of Appeal warrant brief consideration, as they are

[47] V0
referre 3)number of the decisions cited earlier in these reasons. These are Park v. Canada
(Mzmster RNftizenship and Immigration), 2001 FCA 165, 13 Imm. L.R. (3d) 1 and Nazifpour v.

<

)
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Can@Mzmstw of Citizenship and Immigration), 2007 FCA 35, [2007] 4 F.C.R. 515.

Park, an individual was advised that an immigrant visa would be issued. However, before



the visa was actually issued, it was determined that the applicant was inadmissible to Canada. The
Court found that the only exercise of power authorized by the statute was to issue or refuse a visa.
Given that no statutory power had been exercised at the time that the applicant was advised th e
visa would issue, it followed that the doctrine of functus officio had no application. Giv%
differences in the facts and statutory basis of the Park matter, I am of the view that this decision i
limited assistance in this case. o

[49] Nazifpour involved the power of the Immigration Appeal Division of the Im%g? n and
Refugee Board to reopen an appeal. The Immigration and Refugee Protection Act [S.C: 1,c. 27
(IRPA)] specifically authorized the reopening of appeals in certain specified situat'@The question

for the Court was whether appeals could be reopened in other situations.
[50] Much of the Court’s attention in Nazifpour was taken up wg &ideraﬁon of the
interpretation of the statutory provision in issue, and with its legislative hi , in order to determine

Parliament’s intent. Once again, this decision is readily distinguishableﬁnt present situation.
D. Which Line of Authority Should be Followed? @

[51] Given the fundamental disagreement in the jurisprudenge(inxation to the applicability of the

doctrine of functus officio to informal, non-adjudica igration applications such as
applications for H&C exemptions, how is one to detemig@ approach should be followed?

[52] In Judicial Review of Administrative Action 4 ada, Brown and Evans suggest that a
pragmatic and functional analysis should be carrie@ order to ascertain whether the doctrine of
functus officio should be applied in the context (@ Ycular type of decision-making process.

[53] That is, one must weigh “any unf@ﬂ the individual that might arise as a result of the

reopening, against the public harm that m caused by preventing the agency from discharging
its statutory mandate if it could notygopen.” In addition, the Court must consider “the statutory

mandate, the breadth of the discreti rred on the decision-maker, and the availability of other
relief, such as a right of appeal”: Yl Review of Administrative Action in Canada, at section
12:6221.

@

[54] In other words, the r the Court is to determine whether “the benefits of finality and
certainty in decision—mutweigh those of responsiveness to changing circumstances, new
information and seconds\ghts”: Judicial Review of Administrative Action in Canada, at section
12:6221.

)

[55] The startjn u for the Court’s analysis must be the relevant legislative provisions. Neither

am. by S.C. 2008, c. 28, s. 117] of the Immigration and Refugee Protection Act,
Qe and Refugee Protection Regulations [SOR/2002-227] provide explicit guidance,
on the reconsideration question.

at “[w]here a power is conferred or a duty imposed . . . the power may be exercised and

[56 so relevant is subsection 31(3) of the Interpretation Act, R.S.C., 1985, c. 1-21, which
9
$%> shall be performed from time to time as occasion requires.” According to Brown and Evans,



the effect of this provision is that “unless the legislation precludes a further decision or the decision
is subject to a form of estoppel, non-adjudicative decisions may be reconsidered and varied from
time to time”: see Judicial Review of Administrative Action in Canada, at section 12:6100.

[57] There are a number of considerations that militate in favour of finding that immigra’ ':J
officers can reconsider negative H&C decisions in appropriate circumstances, as wtl@r

considerations that lead to a contrary conclusion.
[58] The first issue to consider is the fact that neither the IRPA nor the Regulatio&ide an

express power of reconsideration on immigration officers in the context of H&C appiisations. It does
not, however, necessarily follow from this legislative silence that the& power of

reconsideration in relation to H&C applications.
[59] In this regard, I adopt the comments of Justice Reed in Noumnidc%viously cited, where

she observed that although it may be necessary for there to be apyexprésd statutory power to
reconsider decisions arrived at through an adjudicative process, th%ne could not be said of
decisions arrived at through more informal processes, by offici hom no time limits are
imposed.

[60] According to Justice Reed, legislative silence in thi ategory of cases may not reflect
an intention by Parliament that no reconsideration of the 19h be allowed, but may instead mean
that the discretion to do so, or to refuse to do so, waX\ISft with the official: Nouranidoust, at

paragraph 24.

[61] The significance of the kind of functions Qt by administrative tribunals insofar as the
applicability of the doctrine of functus offigs recognized by the Federal Court of Appeal in
Herzig v. Canada (Department of Indust CA 36, 287 N.R. 105. There the Court seemed to
limit the application of the doctrine of fu icio to those administrative tribunals that carry out

adjudicative functions, stating that (awaph 16):

The principle of functus officio hol
administrative tribunal acting in a;
made to the decision in the absenc

tha{ys a general rule, where a final decision has been rendered by an
icative capacity, the matter is concluded and no amendment can be
\eht of appeal. [My emphasis.]

[62] A very broad disc conferred on immigration officers under subsection 25(1) of the
IRPA. This provision rsMiscretion on immigration officers to allow them the flexibility to
anticipated in the legislation: see Inland Processing Manual (IP),

N

formaliz

[63] MormoRiHY

G

ljudicative decision-making processes.

é64@far as the availability of other relief such as a right of appeal is concerned, there is no
{ ppeal from the decision of an immigration officer in relation to H&C decisions. Where

@



there is a right of appeal, new evidence can be put before the appellate court, provided that the party
seeking to adduce such evidence can meet the relevant test.

[65] However, in the case of H&C decisions, the only recourse that an unsuccessful applica
is by way of judicial review in this Court, and then only with leave of the Court. Generally speakik

a reviewing court will limit its consideration to the material that was before the origi A Jesisi
maker, and will not consider new evidence. This limitation on the admissibility of ney

decisions.

[66] That said, a negative H&C decision will not necessarily be the last wor @ individual’s
ability to stay in Canada on H&C grounds. Unlike a judgment or trib ciston that finally
determines an individual’s rights, it is always open to an individual to fil er1&C application,

after the first is refused. Indeed, Mr. Kurukkal has himself taken advantag this opportunity.

[67] Nevertheless, the substantial filing fees and significant proce times may make this an
unattractive option for many people, and limit its effectiveness in which to overcome a

negative decision.

[68] Moreover, while recognizing that there is always a o finality in the decision-making
process, it must also be recognized that the nature of a decision is fundamentally different
than, for example, a civil judgment or a tribunal decési% at resolves a dispute between two or
more parties. In these latter types of cases, the party or parties may rely on court or

s S
tribunal rulings in the conduct of their affairs. The€d\indWwiduals may then be detrimentally affected
in the event that the court or tribunal decision is ently reconsidered and changed.

@

[69] In contrast, there is no true lis int or live controversy or dispute, between parties in

the H&C context. A decision on an H& cation will likely only have a direct effect on the
applicant or applicants themselves. one else is likely to rely on an H&C decision to his or her
detriment.

[70] It is true that H&C applig the onus of demonstrating that they would suffer unusual,
(: r’

undeserved or disproportionate\¥Zrdghip if required to apply for permanent residency from outside
Canada. Applicants are obli 0 “put their best foot forward” in their applications, and they omit
pertinent information fr R&ir applications at their peril: see, for example, Owusu v. Canada
(Minister ofCitizenshi migration), 2004 FCA 38, [2004] 2 F.C.R. 635, at paragraph 8, and
Kisana v. Canada (REgisyer of Citizenship and Immigration), 2009 FCA 189, 392 N.R. 163, at

paragraph 45.

V&

[717 It doe however, follow from this that an officer can never consider additional
inform Wided by an applicant after the initial H&C decision has been made. Rather, these
cases s -@u d for the proposition that there is no obligation on an immigration officer assessing
an H&C ation to go back to an applicant in an effort to ferret out additional information
sup@ the application, when that information has not been provided by the applicant him- or

&
&



[72] Finally, there is a concern that the ability of immigration officers to reconsider negative H&C
applications could lead to an abuse of the immigration system. That is, removals officers are often
asked to defer a removal because a decision is outstanding in a pending H&C application. In ,
stays of removal are sometimes granted by this Court where the H&C decision is ex%
imminently. The ability of applicants to provide additional evidence, and to request reconsiderat

of their H&C applications, could potentially interfere with the ability to remove individ Qplt

status in Canada as soon as is reasonably practicable.
$

[73] This concern could, however, be addressed if, upon receiving a request for eration,
immigration officers promptly considered the materiality and reliability of the evidenee in question.
The officers would also have to consider whether the evidence in question was g
have been obtained earlier with the exercise of reasonable diligence. An ipg&uOT officer should
9
36

also be able to assess whether a request to reopen an H&C application wz3
reasons, or was being sought for a collateral purpose, such as to sup \ request to defer an
imminent removal from Canada. &

IV. Conclusion @

[74] Having carefully weighed the various considerations in the preceding paragraphs,
I have concluded that the need for flexibility and responsiv changing circumstances and new
information in the H&C assessment process outweig§§ esirability of having finality and

certainty in the decision-making process. 1 would 10 at conclusion is consistent with the
teachings of the Federal Court of Appeal in Selliah, iowsty cited, at paragraph 44.

[75] T have further concluded that the doctri ctus officio does not apply to the informal,
non-adjudicative decision-making process the determination of H&C applications. As a
consequence, | find that the immigratiorf (office erred in refusing to consider the death certificate
provided by Mr. Kurukkal in this case, an lication for judicial review is allowed.

S

V. Certification
[76] The question of wheth@@ officer is functus officio after rendering a decision in
ut

relation to an application for a itarian and Compassionate exemption is a question of law that
is not only dispositive of thi§(T transcends the interests of these parties.

[77] Neither party h osed a question for certification in this case. However, in light of the
unsettled nature of tRg Jayyon this point, I am satisfied that those involved with the immigration
process would e(:" 1 m the views of the Federal Court of Appeal on this question. As a

1]

consequence, | paly M’ fy the following question:

s- as been rendered in relation to an application for a humanitarian and
xemption, is the ability of the decision maker to reopen or reconsider the application
¥turther evidence provided by an applicant limited by the doctrine of functus officio?

IS @ JUDGMENT

@@




THIS COURT ORDERS AND ADJUDGES that:

immigration officer for redetermination in accordance with these reasons. In addition to the
information filed by Mr. Kurukkal in connection with his first H&C application, the officer
directed to consider the death certificate for Mr. Kurukkal’s wife, and to decide what if i@t

should be attributed to it; and

2. The following question is certified: %
@nitaﬁan and
Siderthe application

compassionate exemption, is the ability of the decision maker to reopen or yeed®
on the basis of further evidence provided by an applicant limited by the d ofYunctus officio?

1. This application for judicial review is allowed, and the matter is remitted to a dif%

Once a decision has been rendered in relation to an application for g




