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This was an application for judicial revi¢y of &)\ immigration officer’s decision denying the applicants’
application for permanent residence on humanigaganghd compassionate grounds (H&C) pursuant to section 25
of the Immigration and Refugee Protectioy Act™File immigration officer found that the applicants’ personal
circumstances did not establish that the ship of being refused the H&C exemption would cause them
unusual and undeserved or disproporti ship. The applicants, Guyanese, are a husband, wife and their
minor son. Despite their failed refuge they never left Canada and bought a home. Their adult daughter
subsequently obtained permanent after being sponsored by her Canadian husband and has since
applied to sponsor the applicants epbers of the family class. The applicants’ pre-removal risk assessment
(PRRA), which was filed at t ime as their H&C application, was examined and rejected by the same
officer.

im

The issues were wheth:
returning as member;
associated hardship;

take into account,
criteria.
Held/4

ycation should be allowed.

The PRR¥ officer did not incorrectly find that the applicants could apply from abroad for permanent
resi tus under the family class without any “apparent obstacles”. In considering the applicants’ family
RA officer found that the hardship of separation from their extended family in Canada would not

&
S% o unusual, undeserved or disproportionate hardship. The officer’s finding did not hinge on an

@@

PRRA officer: erred in finding that there were no obstacles to the applicants
amily class; conflated the PRRA test with the H&C test regarding risk and
unreasonable findings regarding the applicants’ establishment in Canada; failed to
nterests of the minor applicant; and was obliged to consider another H&C “hardship”




assumption that the applicants would certainly be able to return as members of the family class. There was no
indication that, if the PRRA officer thought the applicants may not be able to return, he would find the requisite
hardship had been established. The decision clearly stated that the hardships the applicants would face upon

H&C exemption.

The PRRA officer did not err in assessing the applicants’ claims relating to risk in the H&C aj
applying the wrong standard (i.e. PRRA rather than H&C standard). Since all Indo-Guyanes

threat of crime upon their return from Canada to Guyana, it was reasonably open to the immigration officer to
decide that the applicants would not face “unusual or disproportionate hardship” compared ‘n:)do-Guyanese

sent home from Canada after a failed refugee claim.

&

The PRRA’s officer’s findings relating to establishment in Canada were re; e. ile the applicants
have certainly integrated into the community and have remained economically sta t was reasonably open to
the PRRA officer to find that this was a normal level of establishment that did got waant an H&C exemption.

There was also no indication that the officer decided the application based on Qether the applicants “deserved”
to stay in Canada. In considering the prolonged stay in Canada of an H jcant, it is acceptable for an
immigration officer to consider whether all or part of that stay was by ho@ PRRA officer correctly noted
that the applicants’ home was purchased while they were subject t al order. The test of unusual,
undeserved or disproportionate hardship was correctly stated in the ¢&€is10OC4nd these findings do not establish

that the PRRA officer erred or applied the wrong test. @

possible alternative for the minor applicant but whether the est interests would be adversely affected by
removal. Here, the PRRA officer applied the correct test etermined that the best interests of the minor
applicant would not be adversely affected because he fanfliar with Guyana and would have his parents’
support. Therefore, the PRRA officer did not fail to a consider the best interests of the child.

The relevant issue in determining the best interest of the chlg 18 n-) whether remaining in Canada is the best
e

An H&C “hardship” criteria that was notgonsid; in this case that should have been examined was the
daughter’s outstanding application for sponsgkship the applicants for permanent resident status. It was
incumbent upon the H&C officer to take into ft the status and likelihood of success of the daughter’s
sponsorship application of the applicants nsure that the respondent did not impose an unnecessary hardship
on the applicants by deporting them o only to tell the applicants they can come back to Canada as
permanent residents a few months lat u disruption resulting from bureaucratic delays could be found to
constitute “unusual, undeserved or ¢y ionate hardship” for the purpose of an H&C application.
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The following are the reasons for, t and judgment rendered in English by

[1] KELEN J.: This is an ap@n for judicial review of a decision by an immigration officer
dated August 21, 2008, denys pplicants’ application for permanent residence on humanitarian
and compassionate groun ) pursuant to section 25 [as am. by S.C. 2008, c. 28, s. 117] of the

Immigration and Refug otttion Act, S.C. 2001, c. 27 (IRPA).
FACTS @

q e a husband, wife and their minor son. They are citizens of Guyana. They

isitors along with their daughter on August 20, 2002 and made a refugee claim
n month later based on attacks against them and their business. The Refugee
ion (RPD) of the Immigration and Refugee Board rejected the applicants’ refugee

claims on M¥rch 23, 2003 on the basis that the attacks against them were not politically motivated
gnd@* did not persist. The applicants did not leave Canada.
§\'he applicants’ filed an H&C application in March 2006 and a pre-removal risk assessment

@@

[2] The app
2.




(PRRA) in July 2008. The adult applicants’ daughter has since married a Canadian citizen and
obtained permanent residence sponsored by her spouse as a member of the family class, and is

therefore not included in this application.
[4] The H&C and PRRA applicants were heard by the same PRRA officer and were both rej )

in August 2008. The applicants brought a motion for a stay of removal concerning the tigpe
decisions. Mr. Justice Russell granted the stay motion concerning the H&C decision an sed
the stay motion with regard to the PRRA decision on October 8, 2008.

Decision under review @

[5] The PRRA officer found that the applicants’ personal circumstances ek ¢t SStablish that the
hardship of being refused the H&C exemption would cause them andl undeserved or
disproportionate hardship. The PRRA officer found:

a. The risks alleged by the applicant were not personalized and state%ection was available. The
applicants stated that they feared crime, violence and racial tensi@ eared that they would be
targeted as returnees. The PRRA officer stated that “eve uyana is subject to these
conditions” and the risk to the applicants did not meet the t§e hardship warranting an H&C

exemption (at p. 2b); @
b. The applicants were not established in Canada “be% normal establishment that one would

expect the applicants to have achieved in the nces” (at p. 2b). The PRRA officer
acknowledged that the adult applicants were empleyed;¥hat the applicants attended a Hindu temple
and volunteered for certain organizations; and tded reference letters from friends; but found
that these facts did not go beyond the N el of establishment. The PRRA officer also
acknowledged that the applicants had pyfchasef} a home in Canada but stated that the house was
purchased when the applicants’ immigra s was not legal or was undecided and they were

aware that they could be removed fro@rgr:da;

c. The PRRA officer acknowledde at, in addition to the adult applicants’ daughter having
established permanent residencg/ ada, the applicants had extended family in Canada including
the female applicant’s mother sigter, both Canadian citizens; the adult male applicant’s sister, a
Canadian citizen; and a nu aunts, uncles, nephews, nieces and cousins. However, the PRRA
officer found that there obstacles to the applicants applying as immigrants under the family
class program and tha ¥y reunification, while a goal of the immigration system, was not the
purpose of an H&CQxenption. The PRRA officer also noted that the male applicant’s extended
family resides in amrand could provide support to the applicants (at p. 2c);

d. The applic| prolonged stay in Canada was not due to circumstances beyond their control. The
conditioy ¥tafe order was issued when the applicants’ refugee claim was rejected on March 23,
2003 ahq plicants have remained in Canada for another six years of their own will (at p. 2c);

Q. @St interests of the minor child did not require that he remain in Canada. The child,
a, was 9 years old when the applicants came to Canada and is now 15 years old. The PRRA



officer found that as Davendra had lived in Guyana for a major part of his young life, attended
school there, speakes the language and is familiar with the customs, he would not have significant

officer stated that the minor applicant would have his parents to assist him in this transition
2¢).

<
[6] For these reasons, the PRRA officer rejected the applicants’ H&C application. @S
ISSUES @

[7] The applicant submits that the PRRA officer erred in the following fi

a. finding that there were no obstacles to the applicants returning as memb f the family class;

% hardship;

c. finding that the applicants’ establishment in Canada was mer&Rnsfs ) and “expected”;

b. conflating the PRRA test with the H&C test regarding risk and asso

rendering an unreasonable decision with regard to the 1 the applicants’ stay in Canada and

d. characterizing the H&C test for hardship as simply “u d”, misconstruing evidence and
their establishment; and

e. failing to take into account the best interests of ti@ applicant.

[8] The third and fourth issues listed a @elate to the PRRA officer’s assessment of the
applicants’ establishment in Canada. I wifl thedfore consider them as one issue, i.e. whether the
th

PRRA officer’s findings with respect to ants’ establishment were reasonable.

STANDARD OF REVIEW @

[91 In Dunsmuir v. New Br@k, 2008 SCC 9, [2008] 1 S.C.R. 190, the Supreme Court of
Canada held at paragrap the first step in conducting a standard of review analysis is to
SPRY

“ascertain whether the j ydence has already determined in a satisfactory manner the degree of
deference to be accor regard to a particular category of question.”

[10] In Baker (’.sn (Minister of Citizenship and Immigration), [1999] 2 S.C.R. 817, the
Supreme Court ofdCa#4

(/legislation, given the fact-specific nature of the inquiry, its role within the statutory scheme as
the fact that the decision-maker is the Minister, and the considerable discretion evidenced by the
guage. Yet the absence of a privative clause, the explicit contemplation of judicial review by the



“patent unreasonableness”. I conclude. weighing all these factors. that the appropriate standard of review is
reasonableness simpliciter. [Emphasis added.]

[11] In reviewing the PRRA officer’s decision using a standard of reasonableness, the Cou
consider “the existence of justification, transparency and intelligibility within the decision—m
process” and “whether the decision falls within a range of possible, acceptable outcomes/shich %e
defensible in respect of the facts and law” (Dunsmuir, at paragraph 47). (@

[12] Where the applicant has submitted that the PRRA officer erred in law in apply&; wrong
test, the appropriate standard of review is correctness.

Fundamental principles for assessing an H&C decision

O
&
R

Michel Shore in Lee v. Canada (Minister of Citizenship ration), 2008 FC 368, at

[13] Fundamental principles in assessing an H&C application we@%&nuncimed by Mr. Justice
paragraphs 1 and 2:

It must be emphasized that there is nothing about the Appli thation that suggests that it fits into a
special category of cases where a positive decision might / The Applicants are simply would-be
immigrants whose humanitarian and compassionate (H&C), ation is primarily based on the existence of
minor children and the fact they have been in Canada f ew~ears. If this were the standard upon which

H&C applications had to be approved, virtually no appli¢gtionsQould be refused. It would also create a positive
incentive for foreign nationals to completely ignore r igration procedures. . . .

In essence, positive H&C decisions are for
the persons concerned should be allowed to
and joining a long queue in which many others

es sufficiently disproportionate or unjust, such, that
ly foy)landing from within Canada, instead of returning home
en waiting patiently.

[14] Accordingly, the fact that apphca ave been in Canada for a number of years is not a basis
for allowing applicants to apply ¢Qr Wxding from within Canada on an H&C basis, instead of

returning home and joining “a | e in which many others have been waiting patiently”.

[15] Mr. Justice Denis Pglde as he then was) in Irimie v. Canada (Minister of Citizenship and
Immigration) (2000), 10 .R. (3d) 206 (F.C.T.D.) held to trigger “hardship” there must be
something other than ich is inherent in being asked to leave Canada after having been in

Canada for a period<Qf tijpe. Leaving one’s family and friends and employment and residence in

p0justify hardship. The applicants must show “unusual hardship”, more than
ced by others who are being asked to leave Canada after their legal rights to
gve expired. Mr. Justice Pelletier held as follows (at paragraph 12):

If on s to the comments about unusual or undeserved which appear in the Manual, one concludes
that unusu undeserved is in relation to others who are being asked to leave Canada. It would seem to
follo at theé hardship which would trigger the exercise of discretion on humanitarian and compassionate
éro@uld be something other than that which is inherent in being asked to leave after one has been in

SR period of time.



[16] In Serda v. Canada (Minister of Citizenship and Immigration), 2006 FC 356, Mr. Justice
Yves de Montigny held at paragraph 31:

Finally, the Applicants have argued that conditions in Argentina are dismal and not good for raising ch .-
They cited statistics from the documentation, which were also considered by the H&C Officer, to sho l@
Canada is a more desirable place to live in general. But the fact that Canada is a more desirable pl o live

not determinative on an H&C application ...if it were otherwise, the huge majority of people livingli n
Canada would have to be granted permanent resident status for Humanitarian and Compassionate his
is certainly not what Parliament intended in adopting section 25 of the Immigration and Refugee &wn Act.

Accordingly, the fact that the applicants have better conditions in Canada then i ana does not
constitute H&C hardship grounds when being asked to leave Canada. &

[17] Finally, Justice de Montigny held at paragraph 23:

A failed refugee claimant is certainly entitled to use all the legal remedies at bis or I disposal, but he or she
must do so knowing full well that the removal will be more painful if it event comes to it.

[18] Accordingly, a failed refugee claimant who does not le @a for a number of years, as
the applicants did not, do so knowing their removal will be my wiul when the time comes. The
applicants overstayed their legal entitlement to remain in . The fact that they have spent a
number of years in Canada, does not entitle them to an H mption from having to apply from
outside of Canada for permanent residence in Canada.

[19] The applicants are currently the sukjgct of hn application by their daughter to sponsor them as
members of the family class. This, sponsorsfiip application was filed over one year ago, and
acknowledged by the respondent 0% 24, 2008. The respondent advised the daughter that
sponsorship applications for parent; gxXperiencing longer processing times”, i.e. do not expect an
answer soon. The PRRA officer stadet\in his decision (at p. 2¢ of the application record):

[s

It is understandable that the ] would want to remain in Canada with their extended family
considering they have been t eNjince they last travelled to Canada. ...However, I note the purpose of H&C

discretion is to allow flexi pprove deserving cases not anticipated in the legislation. I have to look to
the possibility of reunifichy rough an existing program such as the family class program which exists for
cases such as the on foye> me. I find there are no apparent obstacles that would impede an overseas
sponsorship. @

[20] The ap@s submit that this statement is erroneous because they would require an

authoriza#m rn to Canada (ARC) pursuant to section 52 of the IRPA, which provides that
where @ 2l order has been enforced, the foreign national cannot return to Canada without
V4

authorizal e applicants further submit that ARCs are not automatically granted to members of
the ily class in every case and the officer was thus incorrect in concluding that “no apparent
&bs preclude the applicants’ from being approved as family class members applying from

@



[21] The applicants rely on a number of cases to support their submission that an incorrect
assumption that a claimant can return to Canada by way of another application is sufficient tg-set
aside an H&C decision: Arulraj v. Canada (Minister of Citizenship and Immigration), 2006 F
Malakzai v. Canada (Minister of Citizenship and Immigration), 2004 FC 1099, 256 F.T.R. 189
Shchegolevich v. Canada (Minister of Citizenship and Immigration), 2008 FC 527, 57 6th)
160; Raposo v. Canada (Minister of Citizenship and Immigration), 2005 FC 118, 268 F. T . In

the first three of these cases, the relevant issue was the best interests of the children and th\hardship
caused by the separation of a child from a parent who was being removed from Canada=In these

separation adversely affected the best interests of the child.

[22] Here, the PRRA officer found, in considering the applicants’ (% ties, that the hardship of
separation from their extended family in Canada would not a t unusual, undeserved or
disproportionate hardship and that the applicants’ also had ex ily in Guyana to help and
support them. Moreover, while considering the best interest hild, the PRRA officer found
that the minor applicant would be able to readjust to life na because his parents would be
with him to offer love and support. Thus, unlike in tgg ¢k) cited by the applicant, the PRRA

officer’s finding did not hinge in this case on an assu nthat the applicants would certainly be
able to return as members of the family class. T o indication that, if the PRRA officer
thought the applicants may not be able to return{ke Wduld find the requisite hardship had been

established. In fact, the decision quite clearly t the hardships that would be faced by the

applicants upon removal are not at the leyetgh ants an H&C exemption. For this reason, the
PRRA officer’s statement that the appl{¢ants Cpuld apply from overseas for family class status
without any “apparent obstacles” is not an at warrants setting aside the decision.

[23] Moreover, I agree with the ¢ nt that the statutory consequences of failing to comply
with an enforceable removal orde be considered “hardship” warranting an H&C exemption.
The purpose of section 52 of th is to provide individuals under a removal order with a strong
incentive to comply. Individual remain in Canada following a deportation order face the risk of

[24] The ap submit that the PRRA officer erred by applying the wrong test in assessing the

”"\ ad “hardship”. Specifically, the applicants submit that the PRRA officer’s finding
<§ gints had not established a personalized risk and “hardship” demonstrates that the
officer asse ;e,c" the risk on a PRRA standard, rather than an H&C standard.

4}@ PRRA officer stated (at p. 2b of the application record):

A\

@@




The applicants state that they fear crime, violence and racial tension in Guyana. They fear to be targeted as
returnees returning to Guyana. However, the applicants do not demonstrate how these incidents of crime and
violence will personally affect them. A further assessment of current country conditions from impartial and
well-known sources indicates that everyone in Guyana is subject to these risks and it is not specific fgy)e
applicants. The evidence does not establish that the applicants are personally at risk in Guyana. The ev1
establishes that state protection is available for the applicants.

Sy
the PRRA officer should have considered the general risk to them of exposure to violent crime if returned to
Guyana. The jurisprudence is not clear on this proposition.

[26] In Barrak v. Canada (Minister of Citizenship and Immigration), 2 02, however, Mr.
Justice de Montigny found at paragraphs 32 and 34:

While the officer was entitled to rely on the same facts for the PRRA and(¢ghe H&C assessments, she was
required to apply the test of unusual and undeserved or disproportional hardg those facts, a lower threshold
than the test of risk to life or cruel and unusual punishment relevant to a P sion.

torture, of being killed or beaten, or
ot explain why these fears fall short of

The officer may well have dealt with the main applicant’s fear o
with the religious intolerance towards Christian Maronites. But
amounting to unusual and undeserved or disproportionate hg , even if they do not rise to the threshold of
personalized risk to the applicants. There being no certai 7 e result of her analysis would have been the
same had she applied her mind to the proper test, the file. ‘ Ry returned for a new determination.

[27] Likewise, in Mooker [Mooker v. Can ster of Citizenship and Immigration), 2008 FC
518] Mr. Justice Beaudry found at paragr 9

The line of cases relied upon by the applicants irez and Mooker, above; Dharamraj v. Canada (Minister
of Citizenship and Immigration), [2006] . No. 853,2006 FC 674; Pinter v. Canada (Minister of Citizenship
and Immigration), [2005] F.C.J. No. 3 C 296) imposes upon H&C Officers the requirement that the
generalized risk of violence, or risks Qawingfrom discrimination, be considered according to the appropriate
test. It does not go so far as to re Officer to conclude that discrimination and a risk of generalized
violence always constitute undue, sgpved or disproportionate hardship.

[28] The applicants als w¢ % the 2008 travel advisory for Guyana provided by the Department
of Foreign Affairs, whi es’(application record, at page 538):

Returning Guyanese gners are favourite targets for criminals. . .travellers should avoid carrying large
amounts of cash.

The respond r@mits that this is a general risk to those who appear affluent.

[29] 9@ icants also submit that, contrary to the statements of the PRRA officer, H&C
applicants ate/not required to show that state protection is not available in order to establish hardship
suftfed to warrant an H&C exemption. In Pacia v. Canada (Minister of Citizenship and
Qe ion), 2008 FC 804, 78 Imm. L.R. (3d) 274, Mr. Justice Mosley stated at paragraph 13:

2\
@@




The Officer accepted the applicant’s account of a long-standing dispute in her community and threats of harm.
The finding that protection was available to the applicant does not address the question whether she would
encounter undue hardship should she be required to avail herself of the state’s shelter.

[30] The respondent states that the PRRA officer’s statement that he would, for the purposes 0
H&C application, “consider the applicants’ risk allegation in the broader context of theirdggree ©
hardship” (at p. 2b) demonstrates that the PRRA officer was aware of the appropriate gr
assessing risk in an H&C application.

[31] All Indo-Guyanese face the same threat of crime upon their return from Canada to Guyana.
Accordingly, it was reasonably open to the immigration officer to decide that thicants would

not face “unusual or disproportionate hardship” compared to all Indo-Guya home from
Canada after a failed refugee claim. An H&C finding otherwise, woul e floodgates™ as
submitted by the respondent, in that all Indo-Guyanese would overstay gal status in Canada,

and file an H&C application on the basis that they face a likelihood of “hards{yp” if returned to their
home country due to the prevalence of crime against the Indo-Guyaneg(in Guyana.

[32] The applicants submit that they have an exceptlon egree of establishment in Canada
and that the PRRA officer’s finding that their esta “nothing beyond the normal
establishment that one would expect” was unreasona\&%\ey submit that this finding ignores the
stable, long-term employment of the adult appli their extended family in Canada; their

community involvement; and their son’s integration chool and the community.

[33] The respondent submits that the apf gtuation is “a mundane and relatively common
scenario” and that remaining economica! \h ademlcally productive in Canada does not render

having to return to Guyana undue, yndesers&&or disproportionate hardship. I agree. I do not find
that maintaining employment and %ing into the community over a period of six years
constitutes an unusually high d establishment. There is nothing in the applicants
circumstances which necessitates@e applicants be found to fit “into the special category of

Aot v. Canada (Minister of Citizenship and Immigration). While

TR{8 ed into the community and have remained economically stable,
RIXA officer to find that this was a normal level of establishment that

submit that the PRRA officer considered the applicants’ establishment
her any hardship caused by removal would be “undeserved”. As evidence of
RRA officer’s statement that the applicants remained in Canada by choice
after their, gee claim and that they purchased a home while under a removal order.

[35] 1 there is no indication that the officer decided the application based on whether the
applicants served” to stay in Canada, as the applicants allege. In considering the prolonged stay
in @mf an H&C applicant, it is acceptable for an immigration officer to consider whether all or

% at stay was by choice. It is also appropriate to find that applicants cannot benefit from time
ég while they elected to pursue PRRA and H&C applications: Gonzalez v. Canada (Minister of



Citizenship and Immigration), 2009 FC 81, at paragraph 29. It was open to the PRRA officer to
note, correctly, that the applicants’ home was purchased while they were subject to a removal order.
The test of “unusual and undeserved, or disproportionate hardship” was correctly stated ip—the
decision and these findings do not establish that the PRRA officer erred or applied the wrong te

(applicant’s memorandum of fact and law, at page 25):

The officer here does not determine the best interests of Davendra, nor does hg purpd® to do so. Rather, he is
merely determining what is adequate for him. While the officer was not reqited to determine the application
solely on the basis of the best interests of the child, he was required at lea DOR#ify what is best for him, and
then weigh this against other considerations.

[37] With respect, the applicants misstate the standard. The vant issue is not whether remaining
in Canada is the best possible alternative for the minor joanit, but whether his best interests
would be adversely affected by removal. In Vasquex ada (Minister of Citizenship and
Immigration), 2005 FC 91, 268 F.T.R. 122, Mr. Justic ell stated at paragraphs 41-44:

What the Applicants are really saying in this case is th@ildren would obviously be better off in Canada
than in Mexico or Honduras and, because they better off, Canada’s international Convention
obligations dictate that factor be given para t n H&C Decision that involves both parents and
children.

I do not think that law, logic or establishe ority dictates the result urged upon the Court by the
Applicants. %

On the facts of this case, there ig to suggest that the children would be at risk or could not
successfully re-establish themselvegAnyM¥xico or Honduras. The fact that the children might be better off in
Canada in terms of general cornf ) future opportunities cannot, in my view, be conclusive in an H&C
Decision that is intended to assgsa hardship.

I am of the view that
Citizenship and Immigrat
case:

uiance of the Federal Court of Appeal in Legault v. Canada (Minister of
2002] 4 F.C. 358 (QL), 2002 FCA 125, at para. 12 remains applicable to this

interests of t ren, but once she has well identified and defined this factor, it is up to her to determine
what weig iew, it must be given in the circumstances. The presence of children ...does not call for

In short, the %E@“ officer must be “alert, alive and sensitive” (Baker, supra, at paragraph 75) to the

[38] applicants’ statement that the minor applicant would be “plunged into violence and
(e)d uncertainty” is not supported by any evidence.



An H&C “hardship” criteria not considered

[39] There is another H&C hardship criteria which warrants consideration. It is not the hsst
interests of a minor child. It is not that the applicants have been in Canada for a number of year
not that the applicants have extended family in Canada, have good jobs in Canada and have boug
house in Canada. It is not that the economic and crime conditions in Guyana c on
undeserved or disproportionate hardship. The hardship consideration which should be e by
an H&C officer is the daughter’s sponsorship of the applicants. The applicants have b%(: sored
by their daughter for permanent resident status in Canada. This sponsorship applicatio s been
outstanding for one year, and the respondent has indicated that there are longer pig
sponsorship applications of parents being experienced in the Mississauga offigg
than for other sponsorship applications. (The respondent advised the daughtg
2008.)

Guyana pending processing of the sponsorship application by the dadgkter due to the delay of the
respondent’s Mississauga office caused by the lack of bureaucrati es. In other words, it may

, give up their jobs, give up
sflime which may be a matter of
yhelt’s bureaucracy processes their

[40] It may be an “unusual, undeserved or disproportionate hardship@the pplicants to return to

application. The respondent can quickly and easily deter
the sponsorship application will likely be approved, and i “paper-screening” it is likely that the
sponsorship application will be approved, then the icer may decide that it is an “unusual,
undeserved and disproportionate hardship” for th€\appNeants to have to uproot them-selves from
Canada only to return to Canada again soon the@

[41] In Benjamin v. Canada (Minister §f CitiZyiship and Immigration), 2006 FC 582, Mr. Justice
Konrad von Finckenstein (as he then was in obiter, on a judicial review of an H&C decision
that he could see no benefit in remo%applicant to Nigeria, while his application sponsored by

his wife was being considered, only wrg him back to Canada in an expedited fashion should the
application be successful. Justice kenstein held at paragraph 18:
Such a procedure totally fails to to account the pain, dislocation and emotional toil entailed in any

removal. The Respondent sho e aforementioned factors in mind before attempting a removal while
the Applicant’s “spouse in C application” is pending.

[42] The same ratigga ies to the sponsorship of the applicants by their daughter. Perhaps this
is a consideration,
legitimate consid

moval officer who is being asked to defer removal. Perhaps it is a
tio)) for an H&C officer. In any event, it is important that the right hand of the
respondent kn the left hand is doing. Since this issue has come before an H&C officer for
decision, ' bent upon the H&C officer to take into account the status and likelihood of
succes '4@ nughter’s sponsorship application of the applicants to ensure that the respondent does
not impoddaynnecessary hardship on the applicants by deporting them one month only to tell the
appﬂ@jsthy can come back to Canada as permanent residents a few months later.

r this reason, this application will be allowed and the matter remitted to another

@@



immigration officer for redetermination with a direction from the Court that the immigration officer
determine the status and likelihood of success, on a paper-screening basis, of the sponsorship

application for the applicants to become permanent residents. qq

Conclusion o

[44] Accordingly, the likelihood of being a victim of crime in Guyana by itself, is no% a gar ship”
for the purpose of an H&C application unless it is combined, as it is in the case of the licants,
with a timely sponsorship by the daughter, which, on a quick “paper screen”, th ondent could
determine whether the apphcants w111 probably be legally entltled to permans ent status in

g Mardship” for the

apphcants to be returned to Guyana, required to resettle in Guyana with,
victimized by criminals, only then to be told after one or two more y
Canada as permanent residents. That disruption, caused by understandaghle but€aucratic delays in the
processing of the sponsorship application, could be found by the im%tion officer to constitute
“unusual, underserved or disproportionate hardship” for the purp eir H&C application. The

overlay of the sponsorship application, with a paper screen y the respondent as to its
likelihood of success, is what separates the applicants’ situati other Indo-Guyanese with an
H&C application who have to return to Guyana after losin iofugee claim and PRRA.

No certified question %
@

[45] Both parties advised the Court that they sider that this case raises a serious question
which ought to be certified for an appeal. rees.

J UDGMENT

THIS COURT ORDERS AND Al@ES that:

1. this application for _]udlclal is allowed;
2. the H&C decision da ust 21, 2008 is set aside; and
3. this matter is re another H&C officer for redetermination with the direction that the

H&C officer det e status and likelihood of success, on a paper-screening basis, of the
sponsorship apg ' for the applicants to become permanent residents.




