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were appeals from a Federal Court decision dismissing applications for judicial review of an
guation officer’s determination not to grant the minor appellants, Subleen and Lovleen Kisana, permanent



resident visas on humanitarian and compassionate (H&C) grounds. The minor appellants were born in India out
of wedlock and are the twin daughters of Sushil and Seema Kisana, who are Canadian citizens. The twins live in
India with their aunt. Neither parent listed the daughters as dependents on their permanent resident applications.
The male applicant’s application to sponsor his daughters as family class members was refused purs
paragraph 117(9)(d) of the Immigration and Refugee Protection Regulations on the ground that they h.
been declared as dependants and examined when he had been granted permanent residence. In response to
parents’ H&C application to sponsor their daughters, the twins were interviewed by an immigratio ( s e
application was refused infer alia because there were insufficient reasons for the adult applicants tQ ;I} iled
to declare their children on their residency applications and there was little evidence regarding thei ‘& o

In addition to the issue raised by the certified question, the appeals raised the follQing questions: whether
the Federal Court wrongly concluded that the officer’s decision was reag8fable, and whether it wrongly
concluded that the officer had given adequate consideration to the children@ erests.

Held, the appeals should be dismissed.

Per Nadon J.A. (Létourneau J.A. concurring): Based on the Fe
Canada (Minister of Citizenship and Immigration), an applican entitled to an affirmative result on an
H&C application simply because the best interests of a child fa' t result. It will more often than not be in
the best interests of the child to reside with his or her parend: nada but this is but one factor that must be
weighed together with all other relevant factors. This is @rﬂle situation in family law cases where the best

urt of Appeal’s decision in Legault v.

interests of the children are the determining factor. It is noMor the courts to reweigh the factors considered
by an H&C officer. An officer is nevertheless requiregAo ine the best interests of the child “with care” and

: % n the present case focused her consideration of the
children’s best interests on the question of hay@ship dadTI0t necessarily lead to the conclusion that she failed to
consider their best interests. Factors such a p arising from the geographical separation of family
members are to be considered in an H&C app ion. It was clear that the officer considered the girls’
relationship with their parents and that s id not discount the interview statements made by them. However,
when weighed against the other relev; s, she found them to be insufficient evidence to justify an
exemption under subsection 25(1) of & Jmwgration and Refugee Protection Act. Therefore, the Federal Court
did not err in holding that the ofﬁ@ iven adequate consideration to the children’s best interests and that

her decision was reasonable.

While the officer could adked more questions to obtain additional information regarding the twins’
situation, she was under n ty ¥ do so. Therefore, the Federal Court did not err when it determined that, in
the circumstances of the ¢ as not the officer’s duty to make further inquiries so as to discover evidence
that might be favourab th case put forward by the appellants or provide them with another opportunity to
produce document: ort their application. Finally, because of the highly factual and variable
circumstances of C application, it was decided not to answer the certified question. However, there
may be occasio@e fairness may or will require an officer to obtain further and better information.

Per r\ A. (concurring): While the immigration officer could have conducted a more effective
intervie \ ) e appellants, the poor interviewing techniques in this case did not warrant the Court’s
intervention.\J@gwever, in another case, the conditions of a call-in interview may constitute a failure to be “alert,
aliv sensitive” to the best interests of the child, which does not simply require that an immigration officer
Lk d’s interests into account when performing the final weighing of the evidence, but also requires that

S be “alert, alive and sensitive” to the child’s needs and interests when he or she is being interviewed.

@

@



While the officer is under no obligation to attempt to elicit all evidence that may help a child’s case, the
interview should be conducted in a manner that will allow the child to express him or herself effectively. Also,
while the “best interests of the child” framework used in the family law context should not be imported into
immigration applications, that is not to say that the expertise of family courts, where appropriate and re @ I
cannot be looked at for valuable information. \©
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The following are the reasons for judgment rendered in English by
[1] NADON J.A.: These are appeals from a decision of Mr. Justz ley of the Federal Court,

2008 FC 307, dated March 6, 2008, who dismissed the appella
a determination made by a visa officer not to grant the m
Kisana, permanent resident visas on humanitarian and compgssie

tions for judicial review of
yppellants, Subleen and Lovleen

[2] Inconcluding as he did, Mosley J. certified the follguestion of general importance:

in 2 His application was refused because of the twins’ ineligibility as members of the family
ant to paragraph 117(9)(d) [as am. by SOR/2004-167, s. 41] of the Immigration and
Protection Regulations, SOR/2002-27 (the Regulations), on the ground that they had not



been declared as dependants and examined at the time their sponsor (Sushil) had been granted
permanent residence.

[6] Sushil and Seema again applied to sponsor their daughters in 2005, this time wi
assistance of an immigration consultant. They specifically requested that the application

considered on H&C grounds pursuant to subsection 25(1) of the Immigration a
Protection Act, S.C. 2001, c. 27 (the Act). Pursuant to their H&C submissions, Sushil

that the girls’ aunt was no longer in a position to adequately care for their daughters, since+9had not

been envisaged that they would remain permanently with her. @

Sgioir office in New
ivh certificates and
documentary evidence pertaining to their relationship with their sponsors etter also required
other proof of relationship with the sponsors for persons being spongpre their spouses or by
adult parents. On October 11, 2006, the twins and their aunt wereNsterviewed by a designated

immigration officer (the officer). @

[8] The officer’s computerized notes (CAIPS notes) indic e asked questions relating to
the manner and frequency of contact between the pare their children, details about the
parents’ life in Canada and their plans for their daug
relationship with their aunt and the girls’ daily routine in
noted that the twins had brought only their birth ceptt
they had provided no proof of communication wit

Immigration Section to their consultant why
communication with sponsor” to the interview.
[9] By letter dated November 7, 2007, t r refused the application. Specifically, the officer’s

refusal was based on the following gt?:a&ds;

1. There were insufficient reasons@ adult applicants to have failed to declare their children on

their own residency application@

2. There were inadequate ¢f{oxty0n the part of the adult applicants to reunite with their children.
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il (where they lived). The officer also
and passports to the interview and that
arents despite a follow-up e-mail from the
ested that they should bring “proof of

3. There was insuffici ilence of the expected regular communication between the parents and
their children.

4. There was insy ib) t evidence of financial support of the children by their parents.

)

5. Insu efmation had been provided to the girls about Canada and insufficient plans had

been nfag heir future in Canada.

6. @dence on file at the hearing did not show difficulties or undue hardship faced by the girls

01\ India with their aunt.

@@



[10] The girls’ parents sought to appeal the officer’s decision to the Immigration Appeal Division
(the TAD) of the Immigration and Refugee Board. The IAD dismissed their appeal for lack of

jurisdiction. As a result, the parents commenced applications for judicial review in the Federal i

Decision of the Federal Court O

[11] Mosley J. reviewed the officer’s decision on the standard of reasonableness, wh§'ch§ im to
conclude that the officer had not failed to be attentive or sensitive to the best interests o hildren,
that she had not ignored evidence or taken irrelevant factors into consideration angfat she had not
made unreasonable findings of fact. In his view, the officer’s reasons were adcs @ d addressed
the question of whether H&C considerations justified granting an exem e requirements

of the Regulations.

/d want to be reunited
r had failed to assess the
reby committed an error.

with their parents. Thus, there is no merit in the allegation that the O

twins’ emotional response to their separation from their parents an

[13] Inthe Judge’s view, the principal issue before the officek(w: hether the girls were suffering
undue hardship because of their separation from their pare their having to live in India. The
appellants having failed to adduce sufficient evidence to p)prove hardship or the existence of a
strong relationship between the girls and their parents, the\Judge concluded that the officer had not
erred in concluding as she did.

[12] In Mosley J.’s view, it could be taken for granted that the chik{%svo
e

[14] The Judge further held that the parents’ mjs tations with respect to their daughters was
a proper consideration for the officer in T % ¢ the H&C application. Mosley J. opined that
“[t]he parents’ misrepresentations engagef{ publi\ policy considerations involving the integrity of the
immigration system.” He found that par 117(9)(d) of the Regulations “would be rendered
meaningless if all such [H&C] applicktppns were given special dispensation and approved because of
family separation and hardship” (see%ph 32 of Mosley J.’s reasons).

[15] Finally, although the Ju d that it was unlikely that the parents would have had any
well-defined plans for their daughiteyy other than school, the officer’s conclusion that she would have
expected a better effort on of the parents to inform the children more fully with respect to

Canada did not vitiate hey¢€0 sion and was reasonable.

[16] As aresult, MQsley)R dismissed the applications for judicial review and certified the question
set out at paragrap, €se reasons.

[17] In a on to the issue raised by the certified question, i.e. whether fairness imposed a duty
on ls: Qfficer to obtain further information concerning the best interests of the children if she
' at the evidence adduced was insufficient, the appeals raise the following questions:

@@



1. Did Mosley J. err in concluding that the officer’s decision was reasonable?

2. Did Mosley J. err in concluding that the officer had given adequate consideration to the childpess
best interests?

<
Analysis
A. Standard of Review %
[18] It is unnecessary to engage in a full standard of review analysis whetk thy appropriate

standard of review is already settled by previous jurisprudence (see: Duns# Yew Brunswick,
2008 SCC 9, [2008] 1 S.C.R. 190, at paragraph 62). The parties agree t sta dard of review to
be applied to an H&C decision is reasonableness. This standard is supp d by both pre- and post-
Dunsmuir cases (see: Baker v. Canada (Minister of Citizenship and Ipmigrafion), [1999] 2 S.C.R.
817; Thandal v. Canada (Minister of Citizenship and Immigration) 8 FC 489; Gill v. Canada
(Minister of Citizenship and Immigration), 2008 FC 613, 73 Imm. @ 1).

[19] Whether Mosley J. chose and applied the proper stan ORRZview is a question of law and
will be reviewed on a standard of correctness. As my coll vans J.A. stated for this Court in
Telfer v. Canada (Revenue Agency), 2009 FCA 23, [200, .C. 123 dated January 28, 2009, at
paragraph 18: ég

Despite some earlier confusion, there is now ample quthoMy for the proposition that, on an appeal from a
decision disposing of an application for judicial revi estion for the appellate court to decide is simply

@ jd of review and applied it correctly. The appellate
Q rt committed a palpable and overriding error in its

ing pstElev
application of the appropriate standard. [Emp g.@ dd.]

[20] There can be no doubt that tR}Q Court cannot substitute its opinion for that of the original

decision maker, even where the H. ation may have merit (see: Owusu v. Canada (Minister
of Citizenship and Immigration), 280 A 38, [2004] 2 F.C.R. 635, at paragraph 12). Thus, our
role is to determine whether ral Court correctly applied the reasonableness standard of

review—essentially, to determi ether the officer’s decision was reasonably open to her on the
basis of the facts and the app(ic law.

B. Legislative Fra

(D

[21] As I haye y indicated, the father’s 2003 sponsorship application was precluded by
paragraph 117( of the Regulations because the children had not been declared and examined as
accomp mbers of their parents at the time they had applied for immigration to Canada.
That pr cads as follows:

§ reign national shall not be considered a member of the family class by virtue of their relationship to a



sponsor if

(d) subject to subsection (10), the sponsor previously made an application for permanent residen
became a permanent resident and, at the time of that application, the foreign national was a nosd
accompanying family member of the sponsor and was not examined. o

[22] However, pursuant to subsection 25(1) [as am. by S.C. 2008, c. 28, s. 117] of tg , the
Minister has discretion to grant a foreign national an exemption from any requirement Act or

the Regulations on H&C grounds. In exercising this discretion, the Minister is exp y directed to
take into account the best interests of any child affected by the decisig ‘ublic policy

considerations:

25. (1) The Minister shall, upon request of a foreign national in Canada who 1 issible or who does not
meet the requirements of this Act, and may, on the Minister’s own initiative or on 1 st of a foreign national
outside Canada, examine the circumstances concerning the foreign national may grant the foreign national
permanent resident status or an exemption from any applicable criteria or obl of this Act if the Minister is
of the opinion that it is justified by humanitarian and compassionate consi S relating to them, taking into
account the best interests of a child directly affected, or by public poli ations.

C. Did Mosley J. err in finding that the officer had give te consideration to the children’s
best interests and that her decision was reasonable? @

[23] I begin with this Court’s pronouncement in
Immigration), 2002 FCA 125, [2002] 4 F.C. 358,
denied on November 21, 2002 in file 29221 [[
Décary J.A. opined as follows at paragrap

. Canada (Minister of Citizenship and
appeal to the Supreme Court of Canada
C.C.A. No. 220 (QL)], where my colleague

Parliament has not dgCideQ,as of yet, that the presence of children in Canada constitutes in itself an impediment
to any “refoulen@ arent illegally residing in Canada (see Langner v. Canada (Minister of Employment

and Immigratio
added.]

5), 29 C.R.R. (2d) 184 (F.C.A.), leave to appeal refused, [1995] 3 S.C.R. vii). [Emphasis

[24] T applicant is not entitled to an affirmative result on an H&C application simply
becapsg the Best interests of a child favour that result. It will more often than not be in the best
1 tﬂ@[ the child to reside with his or her parents in Canada, but this is but one factor that must
S% ed together with all other relevant factors. It is not for the courts to reweigh the factors

@@



considered by an H&C officer. On the other hand, an officer is required to examine the best interests
of the child “with care” and weigh them against other factors. Mere mention that the best interests of

the child have been considered will not be sufficient (Legault, above, at paragraphs 11 and 13).
[25] The appellants make three primary arguments on this issue: first, that the officer failedz)

hardshlp, w1thout focusmg on other relevant factors.

[26] With respect to the first argument, I am satisfied that it was not ings
highlight the fact that the twins were innocent of any wrongdoing. Y st Sase CIted by the
appellants for this proposition, Momcilovic v. Canada (Minister of Citi2¥
2005 FC 79, 42 Imm. L.R. (3d) 61, at paragraph 53, does not suggestshis indny way. The second,
Mulholland v. Canada (Minister of Citizenship and Immigration), 206%31’ 597, [2001] 4 F.C. 99,
at paragraphs 29-30, only stands for the proposition that it is ohable for an immigration
officer to effectively ignore the interests of a child on the bas as the parents’ “choice” to

have the child in the first place.

[27] In this type of case, where children are “left behin
immigration application, it will usually be self-evidgn
misrepresentation. Yet, it is well established that s
consideration in an H&C assessment (see, for ex
Immigration), 2006 FC 1292, at paragraph 33).

’@ a parent’s misrepresentation on an
at the child was not complicit in the
presentation is a relevant public policy

NLi v. Canada (Minister of Citizenship and
ly, the factors favouring reunification of the

family in Canada will not always outwergh ublic policy concerns arising from a mis-
representation. This is not tantamount tof (‘visitfig the sins of the mother upon the children” as in
Mulholland, above [at paragraph 29], wh officer failed to consider the children’s interests at

ot bound to mention the fact that the parents’ removal from
f their misrepresentations. If the parents were being
position to sponsor a child in the first place. The fact that
ada is a fact that will be self-evident in cases of children “left

all. Similarly, in my view, an officer §
Canada had not been sought as a
removed, they would obviously n
the parents are entitled to remaipAd
behind”.

[28] The appellants’ s rgument that the officer should have accepted the twins’ interview
statements as proof of munication with their parents because of an absence of contradictory
evidence is, in my @ithout merit. The appellants had the burden of proving their claims.
Having failed to addt tisfactory evidence in that regard, they cannot now argue that the officer

Sadg@@iPari v. Canada (Minister of Citizenship and Immigration), 2004 FC 282, 37 Imm. L.R. (3d)
< ragraph 21, applying Maldonado v. Minister of Employment and Immigration, [1980] 2
S (C.A.))—a call-in interview, in the context of an H&C application, is not an oral hearing
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where witnesses must take an oath or must affirm that their testimony will be truthful. Clearly, in the
context of a call-in interview, assessment of credibility is neither the prime nor a significant purpose
of the interview. Rather, the purpose thereof is to determine whether there exist sufficient
grounds to grant permanent resident status or an exemption from the Act and its Regulations.

not necessarily lead to the conclusion that she failed to consider their best interests. In o
Canada (Minister of Citizenship and Immigration), 2002 FCA 475, [2003] 2 F.C. 555, a majority of

many opportunities that are not available to them in other countries ans{fQat residing with their
parents is generally more desirable than being separated from them.

[31] For the majority in Hawthorne, above, an officer’s task i ng the best interests of a
child will usually consist in assessing the degree of hardship th ety to result from the removal
of its parents from Canada and then to balance that hardship ag{instdther factors that might mitigate
their removal. While Hawthorne, above, dealt with a sityay here parent and child might be
separated due to the removal of the parent from Canad @ also been applied, correctly in my
view, in child-sponsorship cases like the one now befoEe % sce: Li, above; Yue v. Canada (Minister
of Citizenship and Immigration), 2006 FC 717; and v. Canada (Minister of Citizenship and
Immigration), 2007 FC 156, 309 F.T.R. 243). @

[32] It is important in this type of case tokge ind the incisive remarks made by Décary J.A.
in Hawthorne, above, and more particulaflf, thoy found at paragraphs 4 to 8 of his reasons:

The “best interests of the child” are dptggmined by considering the benefit to the child of the parent’s non-
removal from Canada as well as the ha%he child would suffer from either her parent’s removal from

Canada or her own voluntary departu she wish to accompany her parent abroad. Such benefits and
hardship are two sides of the same coit\NRg c¥in being the best interests of the child.

The officer does not assess t idgerests of the child in a vacuum. The officer may be presumed to know
that living in Canada can offe Nd many opportunities and that, as a general rule, a child living in Canada
with her parent is better off g hild living in Canada without her parent. The inquiry of the officer, it seems
to me, is predicated on th is¢, which need not be stated in the reasons, that the officer will end up finding,
absent exceptional circams that the “child’s best interests” factor will play in favour of the non-removal
of the parent. In additt hat I would describe as this implicit premise, the officer has before her a file
wherein specific reagQns §ie alleged by a parent, by a child or, as in this case, by both, as to why non-removal of
the parent is in ¢ fAterests of the child. These specific reasons must, of course, be carefully examined by

the officer.

OWsfAal—such a finding will be a given in all but a very few, unusual cases. For all practical
fficer’s task is to determine, in the circumstances of each case, the likely degree of hardship to
aused by the removal of the parent and to weigh this degree of hardship together with other factors




The administrative burden facing officers in humanitarian and compassionate assessments—as is illustrated
by section 8.5 of Chapter IP 5 of the Immigration Manual: Inland Processing (IP) reproduced at paragraph 30

of my colleague’s reasons—is demanding enough without adding to it formal requirements as to the words to be
used or the approach to be followed in their description and analysis of the relevant facts and factors. Wh
Court in Legault stated at paragraph 12 that the best interests of the child must be “well identified and def}sg "‘0
it was not attempting to impose a magic formula to be used by immigration officers in the exercisg of t \»ﬂ
discretion. O

Third. I reject the argument submitted by the intervener, the Canadian Foundation for Childre orth and
the Law, that even if a reasonable balancmg of the various factors has been made by the ofﬁce viewin

e
ublic beneﬁt roduced by the decision. To require such a further step would be to reintrod¢cexough the back

door the principle confirmed in Legault that the best interests of the child are an im @' tor. but not a
determinative one. [Emphasis added.]

[33] Many of the factors which an officer is required to consider determining an H&C
application can be found in the guidelines issued to immigration offi & ¢ Minister, to which
n

Décary J.A. refers in paragraph 7 of his reasons in Hawthorne, abo d which can be found at
paragraph 30 of Evans J.A.’s concurring reasons in that case. The include hardship arising

from the geographical separation of family members. In exarg¥Rj factor the officer should
consider: the effective links with family members, i.e. in term ing relationship as opposed to
the simple biological fact of relationship; has there been an us period of separation and, if so,
for how long and why; the degree of psychological and ¢ 1 support in relation to other family

members; options, if any, for the family to be reunited in Yyotter country; financial dependence; and

the particular circumstances of the children.
[34] It is clear that the officer considered the @aﬁonship with their parents and that she did

not discount the interview statements mad ather, she considered the interview statements
but found them to be insufficient evidencg o jus{My an exemption under subsection 25(1) of the Act.

[35] It cannot be disputed that the ellants had the burden of proving the claims made in their
H&C application. In Owusu, above %graph 5, Evans J.A., writing for the Court, remarked as

follows:
An immigration officer conside 1 :; & C application must be “alert, alive and sensitive” to, and must not
rnlnlmlze” the best 1nterests 4‘\&'5 ¢n who may be adversely affected by a parent’s deportation: Baker v.
an[mngratzon) [1999] 2 S.C.R. 817, at paragraph 75. However, this duty
Sioqtl
Qart.

lear from the material submitted to the decision maker that an application

Moreover an_ap licant has the burden of adducing proof of any claim on

[36] The ap rely on Gill, above, a recent child-sponsorship decision where Campbell J. of
the Fedezg-Qu - ] fused to follow the majority’s approach in Hawthorne, above, on the basis that
its reasQ @ pbes not apply to overseas applications because such applications do not involve the
removal ORxpCrson from Canada” (see paragraph 12 of his reasons). Campbell J. then went on to
hol 1ng on the Supreme Court of Canada’s decision in Young v. Young, [1993] 4 S.C.R. 3, a

case concerning custody and access to children, that an analysis of the child’s best

S% required a contextual approach based on family law principles. This led him to opine that
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such an analysis “[should] be highly contextual and focused on the future” (see paragraph 15 of his
reasons) and that, as aresult, officers should conduct their analysis by: identifying the factors

impacting on a child’s best interests; making a well reasoned choice between available options;axd
weighing the child’s best interests against other relevant factors.

[37] In my view, Campbell J.’s approach is undeniably wrong and should not be fol ech Tde
consideration of a child’s best interests in an immigration context does not readily lengd 0 a

family law analysis where the true issues are those of custody and access to childrer, &\‘ frary to
family law cases where “the best interests of the children” are, it goes withou g, the

determining factor, it is not so in immigration cases, where the issue is, as in t se before us,

whether a child should be exempted from the requirements of the Act and ulations and
allowed to become a permanent resident. As Décary J.A. made clear in hi sfor the majority
in Hawthorne, above, the principle which this Court enunciated in Leg, oV, is that although
the best interests of a child are an important factor, they are not determinaty{€ of the issue before the

officer. %

[38] Thus, although there cannot be much doubt in the present in§fagede) that the best interests of the
minor children, Subleen and Lovleen, would require that they med with their parents, that is
not the question which the officer had to decide. She had mine whether the girls’ best
interests, when weighed against the other relevant factors, 4 an exemption on H&C grounds

J.A. alluded to in his reasons in Hawthorne, above; e stated at paragraph 8 that the intervener,
the Canadian Foundation for Children, Yout e Law, was attempting to circumvent the
principle enunciated by this Court in Le t@e, that “the best interests of the child are an
important factor, but not a determinative ¢fe.

so as to allow them to enter Canada.
[39] What Campbell J. was attempting to do in G@ is, in my respectful view, what Décary

[40] I therefore conclude that Mdyley J. made no error in holding that the officer had given

adequate con-sideration to the childry t interests and that her decision was reasonable.
[41] Inow turn to the issue raj he certified question.
D. Did fairness impose on the officer to obtain further information concerning the best

interests of Subleen and LV 1f she believed that the evidence was insufficient?

[42] The Judge defi br)pfly with this issue when he said at paragraph 28 of his reasons: “The
applicants failed provide sufficient evidence of that hardship [i.e., resulting from their
geographical sepatQtiofy| and cannot now complain that the officer did not delve deeply enough to
fill the void left hat failure.”

[43] Judge was of the view that it was not the officer’s duty to make further inquiries so
as to discoxf/evidence that might be favourable to the case put forward by the appellants. For the

reat follow, I see no error in the Judge’s determination.
S @

S%% e appellants argue that in the circumstances of this case, the officer was obliged to make an
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effort to obtain further information regarding the best interests of the children if she was of the
opinion that what was before her was insufficient. The respondent argues that an applicant bears the

burden of making his or her case on an H&C application and that, in the circumstances of this ease,

the officer was not under any duty to assist the appellants in discharging that onus.
[45] It is trite law that the content of procedural fairness is variable and contextual (f¢c:
above, at paragraph 21; and Khan v. Canada (Minister of Citizenship and Immigration)
345, [2002] 2 F.C. 413). The ultimate question in each case is whether the person affextéd by a
decision “had a meaningful opportunity to present their case fully and fairly” (see: Bakersabove, at

paragraph 30). In the context of H&C applications, it has been consistently hel t the onus of
establishing that an H&C exemption is warranted lies with an applicant; an offg der no duty

to high-light weaknesses in an application and to request further submigs ; for example:
Thandal, above, at paragraph 9). In Owusu, above, this Court held thy &€ officer was not
under a positive obligation to make inquiries concerning the besrests of children in
circumstances where the issue was raised only in an “oblique, cyrsory afid obscure” way (at
paragraph 9). The H&C submissions in that case consisted of a seve%&: letter in which the only
reference to the best interests of the children was contained in the c¢: “Should he be forced to
return to Ghana, [Mr. Owusu] will not have any ways to su ily financially and he will
have to live every day of his life in constant fear” (at paragrapg).

@fﬁcer to make further inquiries, the
1d v. Canada (Minister of Citizenship
nister of Citizenship and Immigration),

e, O’Keefe J. expressed the view that the
garding the best interests of the children.

[46] In support of their view that there was a duty up
appellants rely on two Federal Court decisions, namel
and Immigration), 2006 FC 326; and Bassan v. Ca
2001 FCT 742, 15 Imm. L.R. (3d) 316. In Del C#
officer had an obligation to make further in

However, he recognized this duty specificghyyi ct of Canadian-born children (at paragraphs 30
and 33). His finding was also contingeng(on hi\view that the evidence initially placed before the
officer was sufficient to merit further inquix} paragraph 43 of these reasons).

[47] It is important to note that i id, above, there was evidence before the officer that the
applicant’s very young children wi tively affected by the separation: they were unable to eat,
cried for extensive periods of tj e integrated into the Canadian system and spoke English as
their language, and would be | e love and support of their custodial parent. Failure to balance

these factors made the offic cision unreasonable.

[48] In Bassan, abov
Del Cid, above, whe

eown J. expressed a view similar to that expressed by O’Keefe J. in
at paragraph 6:

make further inquiries when a Canadian born child is involved in order to show that
ntive and sensitive to the importance of the rights of the child, the child’s best interests

he or she has b m’
and the Qu: b4t may be caused to the child by a negative decision. As stated by Madam Justice
0L b¢

An H and C offj

L’Heurg such further inquiry “is essential for an H and C decision to be made in a reasonable manner”.

[49] _For the'reasons that follow, I need not express a view as to the correctness of the decisions in
gel d Bassan, above. However, to the extent that these decisions reached a conclusion

§ nt with these reasons, they should not be followed.
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[50] In the present matter, the minor appellants are not Canadian born, they speak Hindi as their
native language, are currently cared for by their aunt, are integrated into the school system in India
and did not disclose any information suggesting they suffered undue hardship beyond that nor

caused by family separation. As one example, when asked what the parents and children spoke%
the telephone, one of the twins answered (see appeal book, at page 33):

[Child appellant]: They ask us how we are, whether we are happy. ©
[Interviewer]|: What do you say? %

[Child appellant]: We say we are fine.

[51] The question for determination is whether, in these circumstances, a duty upon the
officer to pursue further inquiries so as to uncover the existence of addi elements to support a

case of hardship resulting from the children’s separation from their parents.

[52] When the officer interviewed the twins and their aunt, sh fore her the letter dated
March 6, 2006, sent on their behalf by Peter Carpenter, their g afjon consultant. In his letter,

Mr. Carpenter made a number of points which may be summar lows:

1. The fact that the children’s living conditions in India ar from ideal” in that they were
living with their aunt, whose husband, a banker, worke ed in Mumbai. As a result, he was
away from New Delhi and thus, the responsibility \ng the children fell upon his wife, the

children’s paternal aunt. @
2. The fact that these living arrangements were @ be temporary and not permanent.

3. The fact that the children were innoc@w of their parents’ failing to declare them on their
application for permanent residence.

4. To deprive the twins of the possibily being raised by their natural parents [in Canada] “would
be harsh and inhuman”. It could n& ¢ their best interests to be kept apart from their parents.

5. The officer considering t ould give much weight to the emotional impact on the family
resulting from the geographita aration of the children from their parents.

6. The fact that the par Canada could provide financially for their children and offer them “a
sound education and Dy} ture”.

7. The fact th dren’s mother can no longer bear children; thus, a permanent separation from
be devastating to both her and her husband.

t, the officer was well aware of all the H&C grounds on which the application was

e call-in letter sent to the girls at the end of August 2006 requested that they bring
entary evidence that establishes their relationship to their sponsor”. It also required them to



bring “all evidence of communication with your sponsor, e.g. cards/letters, telephone bills”.

[55] Thus, with the information contained in Mr. Carpenter’s letter in mind, as well ag—the
information revealed by the documents which the twins brought to the interview, the o%

conducted her interview of the twins and their aunt on October 11, 2006. Unfortunately for the twix

the officer concluded that the information provided in support of their H&C applicati Pt
sufficient to overcome their ineligibility under paragraph 117(9)(d) of the Regulati ave
already indicated at paragraph 9 of these reasons the grounds which led the officer to Se the
application.

[56] There can be no doubt that the officer could have asked more questio
additional information with regard to the twins’ situation in India, but, as we-s
no duty to do so in this case. It may be that the pointed and narrow questig4

&)

er to obtain
SET, 'S

| he was under
kcloged by the CAIPS
notes probably did not constitute the most effective manner of obtaining/{uformation from these
applicants, particularly in light of the lack of documentary evidence prgyided by them. However, the
vacuum, if any, was created by the appellants’ failure to assume t burden of proof. In these
circumstances, the officer’s poor interviewing techniques, if th@ € case, are, in my view,

insufficient to justify intervention on our part.

[57] The appellants have failed to specify what areas of i tion or inquiry the officer should

have pursued, other than in the following respects. At p @ 3 of their memorandum, they state

that although the officer asked the girls “what their liv ¢ Tike with their aunt and how they were
out their parents, if they missed them or

doing in school”, she did not ask them “how they co,
rom them”. They then affirm at paragraph

if they had any particular problems because of sep
25 of their memorandum that “it is implicit in er’s reason for rejecting the application that

had the officer been satisfied that the twi e g supported by their parents and had ongoing
contact with them—which were asserted@ supported by corroborative evidence—the results

might well have been favourable to the ginlek

[58] With respect to the first poi
whether the children missed thei

ihto see the necessity of asking questions with regard to
s or whether the separation caused them any particular
problem. In my judgment, ther have been no purpose in asking these questions, considering
that Mr. Carpenter, in his lett arch 6, 20006, had already indicated that the separation was
having a considerable emot mpact on the family and that it “would be harsh and inhuman” to
prevent the parents from their children in Canada. Further, one has to assume that the officer
was capable of realizi t must have been difficult for children of that age to be permanently

1
separated from their gagen

e second point, it is difficult, if not impossible, to say whether the officer’s
decision woul been different had she received additional evidence concerning the nature of the
relationgrp~RRweén the parents and their children and, more particularly, with regard to the
%h ¢ir contacts, i.e. daily, weekly, monthly, etc. However, the appellants’ assertion on

not lead to the conclusion that the officer ought to have pursued the matter further.

[59] With respe

int ey

en that the appellants were represented by an immigration consultant, that the girls were
§ sked to bring to the interview documents pertaining to “communication with your sponsor,
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e.g. cards/letters, telephone bills”, and considering that their aunt had accompanied them to the
interview and was also interviewed and thus had the opportunity of providing an explanation with
regard to the children’s plight, I cannot conclude that the officer had a duty to make further inqujztss.

I have not been persuaded that, in the circumstances of this case, fairness required the ofﬁ%
provide them with another opportunity to produce documents and/or information in support of t
application. &

[61] The burden was on the appellants to demonstrate to the officer that there were s%g &C
grounds to grant them an exemption from the requirements of the Act and its Regulations: y were
unable to meet that burden. Hence, I conclude that the officer did not have a du make further

inquiries.
[62] Because of the highly factual and variable circumstances of eac %icaﬁon, I cannot
W

see how the certified question can be answered in the affirmative. How? ! I do not rule out the

possibility that there may be occasions where fairness may or will requgse an Officer to obtain further
and better information. Whether fairness so requires will therefore de ‘&on the facts of each case.

Disposition @9
[63] I would therefore dismiss the appeals and decline tS @r the certified question.

LETOURNEAU J.A.: | agree. @

The following are the reasons for judgmnt refdered in English by

J.A.; in this case, I am satisfied that ot unreasonable for the officer to conclude that Lovleen
and Subleen Kisana had not suffer@e hardship as a result of their separation from their parents.
I only wish to address some ar related to the best interests of the child that were raised by
the appellants. @

[65] As Nadon J.A. ack{(o
have conducted a more
this case do not wa

[64] TRUDEL J.A.: I am in substanﬁg%r;ement with the reasons of my learned colleague Nadon

dges at paragraph 55 of his reasons, it is clear that the officer could
jve interview. I agree with him that the poor interviewing techniques in
¥s Court’s intervention, considering the record as a whole. However, 1

requf at an immigration officer take the child’s interests into account when he or she performs
eighing of the evidence. It also requires that the officer be “alert, alive and sensitive” to
A\

d’s needs and interests when he or she is being interviewed. Canadian law has long
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recognized the special needs of children and acknowledged that sensitivity is required when they are
interviewed or examined in the context of family and criminal proceedings (see for example L.E.G.
v. A.G., 2002 BCSC 1455 (CanLll), at paragraphs 25-26; R. v. L.T.H., 2008 SCC 49, [2008N2
S.C.R. 739, at paragraph 3; R. v. J. (J.T.), [1990] 2 S.C.R. 755, at page 766). While I wou%
suggest that the same protections given to a child being interrogated by a police officer must
provided in an immigration office, it is clear that a child should not be treated the same as{g adylt¢gn
a call-in interview that will seriously affect his or her interests.

$a social

[67] Nor is this to say that an immigration officer is expected to be a child psycholo

worker. However, in my view the officer must keep in mind the linguistic, cognifizzand emotional

differences between children and adults when conducting an interview. In @ys, this is a

matter of common sense. It can be presumed that children will be nervou - interview and
i

may not be very forthcoming. A child confronted with pointed, closed4 questions will likely
give simple “yes” or “no” responses and not make efforts to volunteer any{@dditional information.
He or she may be reluctant to ask for clarification if a question is not pnderstdod. Younger children
may not be capable of comprehending the nature of the interview at al&

} of the child will take these

austive list of procedures that
ask age-appropriate questions,

[68] An officer who is “alert, alive and sensitive” to the bes
vulnerabilities into account. I would not endeavour to dictat
ought to be followed, but generally officers should end
satisfy themselves that the questions are understood a pen-ended questions or follow-up
questions where appropriate. Particularly in cases inwQ\vifig very young children, it may be
appropriate for an adult to accompany the child in I iew room. In short, while an officer is
under no obligation to attempt to elicit all evidenv@wy help a child’s case, being “alert, alive

and sensitive” to the child’s best interests requ@ an interview be conducted in a manner that

will allow the child to express him or heesef ively (see Hawthorne v. Canada (Minister of
Citizenship and Immigration), 2002 FCA @75, £3003] 2 F.C. 555, at paragraph 33, per Evans J.A.,
concurring in the result).

[69] The significance of the cond all-in interview is especially apparent in a case like this,
where it appears on the record t e documentary evidence was submitted in support of the
humanitarian and compassiona ) application. On this note, the appellants argued that they
were not clearly informed ab type of evidence that they were expected to bring to the
interview. The call-in lette teceived, dated August 22, 2006, stated that they were required

to bring birth certificates g cuments establishing their relationship to their sponsor (e.g. school
documents listing pare) es). According to the appellants, that letter could reasonably be read
as requiring that ot '® mentary evidence about the nature of the relation-ship between the
applicant and spofsdr &suCh as cards, letters, photos and telephone bills) be provided only if the
applicant was beid) nsored by a spouse or fiancé or an adoptive parent, none of which was

@

B6ok, contains some ambiguity.

after the interview. An email to the appellants’ consultant also stated that Subleen and
should bring “proof of communication with sponsor” to the interview (at page 47 of the



appeal book).

accept that it could have been difficult for the consultant to get in touch with his clients in Ind

[71] This e-mail was sent on October 9, 2006, two days before the interview, and I am willipg~o
for them to prepare the necessary documents on such short notice. However, the record demonstra)
V-,

consultant could have submitted documentary evidence following the interview but ¢ oso o do
so. I note this confusion only to underscore the potential significance of a call-in interviow

need for sensitivity when dealing with children where the answers given at anmggview will be
given significant weight in the disposition of their application.

context. I agree with my colleague Nadon J.A. that it is wholly inapprog{idte to import the “best

[72] Finally, I wish to comment very briefly on the relevance of fa:@v Y the immigration
interests of the child” framework that is used in custody and agess ses into immigration

applications. As he points out, the best interests of the child are the d inative factor in a family

law case; not so in the immigration context, where it is but one ) 0 be weighed along with
others. This is not to say, however, that considerations &prtise regarding the moral,
intellectual, emotional and physical needs of children oughglQo be regarded and that, in this
respect, the expertise of family courts, where appropriat; levant, cannot be looked at for

valuable information.

[73] Nonetheless, I agree with my colleague tha % not a sufficient basis for the court to
intervene in this case, given the lack of hardship loded by the record. Like him, I would decline
to answer the certified question and I would dis ppeals.
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