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the applicant was found t
Immigration Division of t igration and Refugee Board for an admissibility hearing.




The grounds of review raised by the applicant were that the Minister’s delegate refused to carry out a pre-
removal risk assessment (PRRA) and failed to assess his addiction to alcohol and drugs as a disability.

Held, the application should be dismissed.

Subsection 44(1) provides that an immigration officer who is of the opinion that a permanent resiglent or™a
foreign national who is in Canada is inadmissible may prepare a report setting out the releva
subsection 44(2) provides that if the Minister is of the opinion that the report is well-founded, he
report for an admissibility hearing. The word “may” usually connotes a certain amount of discigti
issue was to determine the scope, if any, of the Minister’s delegate’s discretion not to refer the
admissibility hearing. There were five cases of particular note. In Hernandez v. Canada (Mzr of Citizenship
and Immigration), subsection 44(1) was interpreted as giving a broad discretion requiring ) er to form an
opinion as to admissibility and then decide whether to prepare a report. It was said th; &u fctical effect of
a decision not to prepare a report is that, in spite of being inadmissible, there are, Qg reasons to allow
the person to stay in Canada. The same reasoning was held with respect to the s deCision as to whether
a report is well-founded. In Cha v. Canada (Minister of Citizenship and Immig n) the Federal Court of
Appeal noted that, in section 36(3) of the IRPA, Parliament has proviged a™omplete, detailed and
straightforward code which directs the manner in which immigration officefSsud Minister’s delegates are to
exercise their respective powers under section 44. It concluded that, in maj e A ings of inadmissibility under
subsections 44(1) and 44(2), the IRPA did not allow immigration offipeys R¥d Minister’s delegates any room to
manoeuvre apart from that expressly carved out in the IRPA and Re -s‘l WQIS” In Spencer v. Canada (Minister

of Citizenship and Immigration), it was said that officers may b 3G der no duty to take Enforcement
pd v. Canada (Minister of Citizenship

Manual (ENF) factors into consideration when making a decisio ',- n

and Immigration) and Richter v. Canada (Minister of Citizeng @’ Immigration), it was held that, where
facts of serious criminality are found to exist, the officer has AXeSpOnsibility pursuant to subsection 44(1) to
prepare a report and is not empowered to exercise discretio

As evidenced above, there is divergence in the gasg on the matter. Nonetheless, to dispose of this
particular case, it was not necessary to determine t e Minister’s delegate had discretion to take into
account the Ribic v. Canada (Minister of E ymueAnd Immigration) factors, and whether she had the
discretion to refer the subject of a well-found¢d repdit for an admissibility hearing. However, if she had that
discretion, she exercised it reasonably. Like th #fation officer’s report, the Minister’s delegate reasons for
referring the applicant for an admissibilit%i;@g were well thought-out and took into account the factors listed

by Citizenship and Immigration CanadeN\3n_guideline ENF 6. After balancing the applicant’s difficult
circumstances to the harm that he ha Canadian society, she concluded that there weren’t sufficient
humanitarian and compassionate gro td" outweigh the applicant’s very extensive criminal record. Her
decision dealt with the Ribic fac was within the range of defensible outcomes. She was under no
obligation to carry out what in 1d be a PRRA as the applicant was entitled to such an assessment in
any event.

15 of the Canadian @kg f Rights and Freedoms. Serious criminals are subject to removal without

The argument Ueat% on as a disability was an attempt to invoke the equality rights set out in section
7
discrimination. Renll@ ose convicted of serious criminality does not engage section 7 of the Charter; the

same holds true with Xesp¥Ft to section 15.
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The following are the reasons for order rendered in English by Q
[1] HARRINGTON J.: Mr. Monge Monge is in jail because, acc to the police reports as
quoted in the decision which is the subject of this judicial review approached the victim and

got into an altercation with her as she refused to give him mong; abbed her by the throat and
threatened to cut her. She hit the panic button on her key padQ{he™was pushed into another car and
he fled with her vehicle. The police traced the car the next 4“7" e tried to apprehend him but he hit
three police cars and two civilian vehicles. He drove .‘\/é’ a parking lot and rammed into a
marked police vehicle injuring a police officer. He wntually apprehended by the police and

arrested”. @

[2] He was convicted of armed robbery, g@operation of a motor vehicle and possession of
a weapon for dangerous purposes. He wag(sentej¥ed to 30 months’ imprisonment. Although only 29
years of age, this was his 27th conviction.

[3] Mr. Monge Monge is a citize nd and a long time permanent resident of Canada: 16
years. According to paragraph 36(Qa)s¥ the Immigration and Refugee Protection Act, S.C. 2001 c.
27 (IRPA) a permanent residen ign national is inadmissible on grounds of serious criminality
for having been convicted in @of an offence punishable by a maximum term of imprisonment
of at least 10 years for an for which a term of imprisonment of more than six months has
been imposed. Without dd(b™Nyr. Monge Monge is inadmissible.

[4] This case deals@e mechanics of removing from Canada a person who is inadmissible and
the extent to whicli(t Charged with the administration of the IRPA may, in their discretion, allow
i o is inadmissible on grounds of serious criminality to remain here.

hd in accordance with section 44 of the IRPA, an immigration officer reported to
S A1 in his opinion Mr. Monge Monge was inadmissible. The Minister in turn appointed
a delegate ¥€onsider whether that report was well-founded. The Minister’s delegate so found and
refe he report to the Immigration Division of the Immigration and Refugee Board [the Board]
issibility hearing. This is a judicial review of that decision.



[6] This report does not in and of itself render Mr. Monge Monge inadmissible. A decision of the
Immigration Division is required. Nevertheless, the Minister does not take the position that this
application for judicial review is premature. It has been held many times that both the decision n
officer to report and the decision of the Minister’s delegate under section 44 of the IRPA may %
subj ect of judicial review. Indeed the result of an inadmissibility hearmg is a foregone conclus1on

[71 In fact, I was informed at the hearing that since no stay was ordered, the admiss hearing
has taken place and Mr. Monge Monge has been ordered removed to Poland oncg as served his
sentence. There is no appeal of that decision as section 64 of the IRPA denigdan)dppeal to the
Immigration Appeal Division by a permanent resident if found to be m d g on grounds of
security, violating human or international rights, serious criminality or or inality. Serious
criminality for the purposes of section 64 must be with respect to a oy that was punished in

Canada by a term of imprisonment of at least two years. %

[8] However, should judicial review of the decision of the M@?’ delegate be granted, the
underpinning of the admissibility hearing is set aside and the d®¥3&&1 ust fall. The grounds of this
judicial review are that the Minister’s delegate refused to c 0 pre-removal risk assessment
[PRRA] and failed to assess Mr. Monge Monge’s addiction ol and drugs as a disability.

DISCUSSION ~ Sg

[9] Section 44 of the IRPA has drawn a great def@ntion. It was discussed before Parliament,
is the subject of a departmental manual and has subject of many judicial reviews. It should

be read together with subsection 3(1), sectj am. by S.C. 2008, c. 3, s. 3], 64, 65 and 67, all
of which are appended hereto. The IRPA{ pays fore attention to the security of Canadians than did
the former Immigration Act [R.S.C., 1985\J=2}. In Medovarski v. Canada (Minister of Citizenship

and Immigration), 2005 SCC 51, [ ] 2 S.C.R. 539, which dealt with transitional sections, the

Supreme Court noted that the IRP, ins several provisions which facilitate the removal of

permanent residents who have be ed in serious criminality. The IRPA is even more stringent
P

as regards non-residents. One is section 64 which restricts the right of appeal to the
Immigration Appeal Division.

[10] In Medovarski, Chy ice McLachlin noted, at paragraph 12:

In introducing the /. Minister emphasized that the purpose of provisions such as s. 64 was to remove
the right to appeal b criminals. She voiced the concern that “those who pose a security risk to Canada
be removed from o try as quickly as possible” (Standing Committee on Citizenship and Immigration,

crlml%ahty avd crimes against humamty At the other end of the spectrum a person may not have

ga residency requirements or technically may not be a member of the “family class” eligible
& sored, failed a medical examination or overstayed a visa.



[12] The cases which deal with inadmissibility due to criminality touch upon a number of issues
including:

(a) Procedural fairness;

(b) The discretion, if any, of an officer who is of the opinion that a permanent tQs
inadmissible for serious criminality not to prepare and transmit a report to the Minister in nce
with subsection 44(1);

(c) The meaning of the term “relevant facts” in the report;

(d) What factors, if any, is the Minister to take into account in forming an gpi @;ther the report
is well-founded or not;

(e) The discretion, if any, of the Minister (usually the Minister’s

ate not to refer a well-

founded report to the Immigration Division for an admissibility hearin

[13] In this case, the officer’s report under subsection 44(1)
criminal history in Canada is set out in detail “as to his” diffig{t ground. He had been put into
an orphanage by state authorities in Poland where he says red extreme sexual and physical
abuse. He was later adopted by one of the volunteers at t e@nage in Canada. The family moved
to Costa Rica and then immigrated to Canada. After h% ied to kill his adoptive parents he was

put into the care of the British Columbia’s Ministry, ren and Family Development. He lived
in foster and group homes. His addiction to drugs @hol and both his prospects in Canada and
Poland were considered. Having taken into acc rs including Mr. Monge Monge’s age at the
time of landing, his family inside and t@anada, support in Canada, criminal record,
seriousness of the indexed offence, the({engt the sentence imposed, his remorsefulness and
potential for rehabilitation, he recommen e be referred to an admissibility hearing.

[14] The Minister’s delegate follg jdeline ENF 6 prepared by Citizenship and Immigration
Canada [Enforcement Manual (ENgY. pter ENF 6: Review of Reports under A44(1)] which deals
with the review of reports und tion 44(1). It lists factors [at pages 24—25] which “may be
considered in both criminal an@criminal cases”. These factors include age at time of landing,

length of residence, locati amily support and responsibilities, conditions in home country,
degree of establishment, lity and history of non-compliance and current attitude.

[15] Like the officeQsrepsrt, the Minister’s delegate’s reasons for referring Mr. Monge Monge to an
admissibility hearg ¢ well thought-out and take into account the factors mentioned in the

manual.
:!

f 8 ‘ geed that she was not satisfied that sufficient humanitarian and compassionate

%n to outweigh Mr. Monge Monge very extensive criminal record. She reached this
conclusion sj balancing his difficult circumstances against the harm that he has done to Canadian
soc@e failed to learn from his previous errors and has been unable to overcome his drug and

its even after several attempts at different institutions”.



[17] The paragraph of the reasons which has led to this judicial review is the following:

Counsel submitted reports on alcoholism as a disease and of drug use in Poland and how it can legd
HIV/AIDS infection due to dirty needles and drugs that are contaminated. Counsel also submitted artiof€s )dn

RO

the risk of returning to Poland. I have not assessed this risk as Mr. Monge Monge will have an opportunity

submit a Pre-Removal Risk Assessment before removal from Canada if a deportation order is isig
him. (@

[18] Although in this case Mr. Monge Monge’s inadmissibility is a matter of fa@ not of
opinion, subsection 44(1) provides that an officer may prepare a report and subsection 44(2)

provides that if the Minister is of the opinion that the report is well-founded he er the report
for an admissibility hearing. The word “may” usually connotes a certain am iscretion, as
indeed reflected in the Interpretation Act [R.S.C., 1985, c. I-21]. The fir: 1§ to determine the
scope, if any, of the Minister delegate’s discretion not to send on a repor admissibility hearing.

As noted by Mr. Justice Décary in Cha v. Canada (Minister of Citizenshi d Immigration), 2006

FCA 126, [2007] 1 F.C.R. 4009, at paragraph 19:
a@ 23 to 626, Létourneau J.A.
of discretion is given to an

> or “shall”, thereby rebutting the

In Ruby v. Canada (Solicitor General), [2000] 3 F.C. 589 (C.A.
reminded us that the use of the word “may” is often a signal tha
administrative decision maker. It can sometimes be read in context
presumptive rule in section 11 of the Interpretation Act, R.S.C. 1 -21 that “may” is permissive. It can
also be read as no more than a signal from the legislator that an 1s being empowered to do something.
Even when “may” is read as granting discretion, all grants of d! tgH are not created equal: depending on the
purpose and object of the legislation, there may be consider retion, or there may be little.

[19] Cha also confirms that the determination o @pe of discretion is a matter of law and that
the standard of judicial review is correctness. Ne ce is owed to the Minister’s delegate.

[20] There are five cases of particular\Rote. )} addition to the decision of the Federal Court of
Appeal in Cha, above, there is the decis Madam Justice Snider in Hernandez v. Canada
(Minister of Citizenship and Immigg&ion), 2005 FC 429, [2006] 1 F.C.R. 3; the decision of
Mr. Justice Mosley in Awed v. Can, ister of Citizenship and Immigration), 2006 FC 469, 46
Admin. L.R. (4th) 233; the deci r. Justice Blais, as he then was, in Spencer v. Canada
(Minister of Citizenship and tion), 2006 FC 990, 298 F.T.R. 267; and the decision of

Mr. Justice Mosley in Richt, ada (Minister of Citizenship and Immigration), 2008 FC 806,
[2009] 1 F.C.R. 675, uphe Federal Court of Appeal at 2009 FCA 73.

[21] Mr. Hernandez, manent resident, was convicted and sentenced to 30 months’
imprisonment for p of cocaine for the purposes of trafficking. The maximum sentence was
life imprisonment((An<fficer reported him under subsection 44(1), the Minister’s delegate referred
the matter fop=a missibility hearing pursuant to subsection 44(2) and a member of the

Immigration DN ordered that he be deported on the basis that he fell within paragraph 36(1)(a)

he former Act, Mr. Hernandez would have had a right of appeal to the Immigration
ivision which would have to take into account a wide range of factors (the Ribic factors



of time spent in Canada and the degree of establishment here, his family’s circumstances and support
available here. These factors have been affirmed by the Supreme Court in Chieu v. Canada (Minister

of Citizenship and Immigration), 2002 SCC 3, [2002] 1 S.C.R. 84.
[23] Citizenship and Immigration officials are of the view that these factors are still &:

considered in cases of serious criminality. Madam Justice Snider referred to comments
Standing Committee of Citizenship and Immigration by an Assistant Deputy Minis{)
Department procedures manual. She interpreted subsection 44(1) to first require the offi
an opinion as to admissibility and second, if of the view the person is inadmissible, he™
then decide whether to prepare a report. While accepting that Hansard only plays aimited role in the
interpretation of legislation, and although manuals and guidelines are not bindi oncluded at
paragraphs 38 and 39:

The result, when an officer determines that he or she is not going to prepare a ri , does not change the fact
that the person is inadmissible, as defined by the IRPA; it does not mean fhe pel is “admissible”. The
practical effect of a decision by the officer not to prepare a report is that i ite of being “inadmissible”, as
defined in IRPA, there are compelling reasons to allow that person to remajgd da.

My reasoning is the same with respect to the decision to be made
report is well-founded, pursuant to subsection 44(2).

[24] This decision was in contrast to earlier decisions ad taken a more narrow approach.
Although questions were certified, the appeal was abai efore it was heard on the merits.

[25] The cornerstone of any analysis by this Coﬂ@e decision of Mr. Justice Décary speaking
for the Federal Court of Appeal in Cha, above. ¢ is important not only for what it says, but

ister’s delegate as to whether a

also for what it deliberately refrains fro 1 considering such discretion as the Minister’s
delegate may have under subsection 44(2\he nded that the IRPA differentiates between permanent
residents and foreign nationals and betw! se who enjoy protected status as United Nations

Convention refugees [Unifted Nation%ntion relating to the Status of Refugees, July 28, 1951,
[1969] Can. T.S. No. 6] and those ot. Mr. Cha, a foreign national studying in Canada on a
student visa, had been convicted k driving, a criminal offence which carries a maximum
sentence of five years. He h prosecuted summarily and received a fine and licence
suspension. He was not jaile @on was made pursuant to subsection 44(1) of the IRPA. Since
Mr. Cha was a foreign and not a permanent resident, the Minister’s delegate made a
removal order directly, r. an referring the case to an admissibility hearing. In judicial review,
Mr. Justice Lemieux s the order on the basis that the Minister’s delegate had fettered her
discretion and had ndQQbpived principles of procedural fairness [2004 FC 1507, [2005] 2 F.C.R.
503]. The case wdfift to¢eppeal on a certified question. The Federal Court of Appeal reversed. Much

of the case dea ocedural fairness, which is not in issue before me.

[26] écary made it perfectly clear that Hernandez, which held that section 44 gave a
broad ) , and the earlier cases which were narrower in scope, all involved permanent
residents inadfissible on grounds of serious criminality in Canada. He said at paragraph 13: “I do
not to be taken as approving or disapproving the final determination that was made in these
Q ter reminding us that immigration is a privilege and not a right, he turned to section 36 of

§ ‘A and said (at paragraphs 27-30):

@

@



The section distinguishes between the criminality of permanent residents and that of foreign nationals. It
distinguishes between offences committed in Canada and offences committed outside Canada. It distinguishes
between offences that are qualified as “serious” (an offence punishable by a maximum term of imprisonment of
at least 10 years or an offence for which a term of imprisonment of more than six months has been im n:‘
and offences which, for lack of a better word, I will describe as “simple” (an offence punishable by wWa @

indictment or two offences not arising out of a single occurrence).
©°

Parliament, therefore, wanted certain persons having committed certain offences in certain &es to be
declared inadmissible, whatever the sentence imposed. Subsections 36(1) and (2) of the Act haye been carefully
drafted. Nothing was left to chance nor to interpretation.

Little attention, if any, has been paid in the debates or in the decided cases to s.'og ction 36(3) of the Act.
Yet, this subsection is in my view determinant when assessing the respectivg(ple of immigration officers and
Minister’s delegates in admissibility proceedings.

@, d straightforward code which
are to exercise their respective
anada are to be treated as indictable
raph 36(3)(a)). Convictions are not to

As I read subsection 36(3), Parliament has provided a complete,
directs the manner in which immigration officers and Minister’s
powers under section 44 of the Act. Hybrid offences committe
offences regardless of the manner in which they were prosecute
be taken into consideration where pardon has been granted e they have been reversed (paragraph
36(3)(b)). Rehabilitation may only be considered in definedseifQymstances (paragraph 36(3)(c)). The relative

gravity of the offence and the age of the offender will o aTélevant factor where the Contraventions Act,
S.C. 1992, c. 47 and the Young Offenders Act, R.C.S., 1 ¢. X1 apply (paragraph 36(3)(e)).

[27] He concluded that sections 36 and Act, as well as the applicable Regulations, did not
allow immigration officers and Minfjster’s delegates in making findings of inadmissibility under
subsections 44(1) and 44(2) due to ¢ ing convicted of serious or simple offences “any room to
manoeuvre apart from that expres d out in the Act and Regulations.” He also made mention
of the fact that, although ques@ been certified in Hernandez, the case did not proceed to
appeal.

[28] On the heels of th:
a foreign national whod}
resident. He had beed

¢ ¢ported pursuant to subsection 44(1) as being inadmissible for serious criminality. That

[29 (’i Q Spencer, Mr. Justice Blais, was dealing with a permanent resident who was not a refugee.
was referred to an admissibility hearing. After considering Cha, Hernandez and Awed, he




concluded that officers may take policy manual factors in consideration when making a decision
pursuant to section 44 of the Act but are under no duty to do so. In any event, he was of the view that
the officer had taken humanitarian and compassionate factors into account.

[30] Ms. Richter was a permanent resident convicted of serious criminality. Mr. Justice M& )
repeated what he had said in Awed that where the facts of serious criminality are found i
officer has a responsibility pursuant to subsection 44(1) to prepare a report and is not e
exercise discretion. As to the Minister’s delegate decision to refer the report o Xstant to
subsection 44(2), he noted that Cha left the question open whether some minimal~asunt of
discretion was available to the Minister’s delegate in deciding whether or not to {' L\
the Immigration Appeal Division in cases where the individual involved is a ent resident.

Mr. Justice Mosley did not answer the question as in any event he was sgptisfd _that humanitarian
and compassionate factors had been taken into account.

[31] The Federal Court of Appeal upheld him and stated it was in supstantia¥agreement with what
he had said. However, since the question in appeal was on procedural ess, [ do not take the case
as definitive authority that the Federal Court of Appeal prefers Mr.@e osley’s interpretation of

section 44 over that of Madam Justice Snider.
[32] Given the divergence in the jurisprudence, it woul propriate for me to say anything

more than is necessary to dispose of this particular case. f@e Minister’s delegate had discretion
to take into account the Ribic factors or she did not. Ei ad the discretion to refer the subject
of a well-founded report to an admissibility hearing not. It is not necessary for me to say.

d it reasonably. Her decision dealt with the
outcomes (Dunsmuir v. New Brunswick, 2008

[33] However, if she had that discretion, she
Ribic factors and was within the range of
SCC9, [2008] 1 S.C.R. 190).

[34] Certainly she was under no obfjgation to carry out what in effect would be a pre-removal risk
assessment, as Mr. Monge Monge is to such an assessment in any event.

[35] The argument with resp
equality rights set out in sectio
Part I of the Constitution A
Appendice II, No. 44]] C
benefit of the law wit jscrimination, including discrimination based on “mental or physical
disability.” ®

eating addiction as a disability is an attempt to invoke the
the Charter [Canadian Charter of Rights and Freedoms, being
> Schedule B, Canada Act 1982, 1982, c. 11 (U.K.) [R.S.C., 1985,

[36] There i

discriminatio ylatter their race, national or ethnic origin, colour, religion, sex, age or mental
physic t was held in Medovarksi, above, that the removal of those convicted of serious
crimin ot engage section 7 of the Charter (security of the person). The same holds true with
respect to

@37@n from a PRRA, Mr. Monge Monge may ask, pursuant to section 25 [as am. by S.C. 2008,
3% 7117] of the IRPA, for temporary or permanent resident status from within Canada on

@@



humanitarian and compassionate grounds.

[38] The style of cause is amended by removing the Minister of Citizenship and Immigratio a
party respondent and replacing him with the Minister of Public Safety and Emergency Prepare

certification, which would support an appeal. The Minister shall have seven days fro to

[39] Mr. Monge Monge shall have until August 24, 2009 to serve and file a proposed - Hr
respond.

Appendix

3. (1) The objectives of this Act with respect to immigration are

Immigration and Refugee Protection Act, S.C. 2001, c. 27 Q&:

(a) to permit Canada to pursue the maximum social, cultural and economic&eﬁts of immigration;

(b) to enrich and strengthen the social and cultural fabric of Cane@@, while respecting the federal,

bilingual and multicultural character of Canada;

(b.1) to support and assist the development of minority ofﬁcia@ s communities in Canada;

(c¢) to support the development of a strong and prospe@madian economy, in which the benefits of
immigration are shared across all regions of Canada;

(d) to see that families are reunited in Canada; @:

(e) to promote the successful integratiory(of p nent residents into Canada, while recognizing that
integration involves mutual obligations for imphlgrants and Canadian society;

() to support, by means of consistent ards and prompt processing, the attainment of immigration goals
established by the Government of Ca; ineonsultation with the provinces;

(g) to facilitate the entry of visi ents and temporary workers for purposes such as trade, commerce,
tourism, international understan. d cultural, educational and scientific activities;

(h) to protect the health ty of Canadians and to maintain the security of Canadian society;

(i) to promote intern@gon

to Canadian territ;

justice and security by fostering respect for human rights and by denying access
ons who are criminals or security risks; and

() to work i
permancg

ation with the provinces to secure better recognition of the foreign credentials of
and their more rapid integration into society.

3 permanent resident or a foreign national is inadmissible on grounds of serious criminality for

Q
:S ving been convicted in Canada of an offence under an Act of Parliament punishable by a maximum

@@



term of imprisonment of at least 10 years, or of an offence under an Act of Parliament for which a term of
imprisonment of more than six months has been imposed;

(b) having been convicted of an offence outside Canada that, if committed in Canada, would consti
offence under an Act of Parliament punishable by a maximum term of imprisonment of at least 10 years}e

(¢) committing an act outside Canada that is an offence in the place where it was committe t,olf
committed in Canada, would constitute an offence under an Act of Parliament punishable by um
term of imprisonment of at least 10 years. - Eg

(2) A foreign national is inadmissible on grounds of criminality for @

un le by way of
pYocsQgrence;

(b) having been convicted outside Canada of an offence that, if committed in CaQagda, would constitute an
indictable offence under an Act of Parliament, or of two offences not arisipfout of a single occurrence that,

if committed in Canada, would constitute offences under an Act of Parli
(¢) committing an act outside Canada that is an offence in the p : @=£€ it was committed and that, if

committed in Canada, would constitute an indictable offence unde f Parliament; or

(a) having been convicted in Canada of an offence under an Act of Parlia
indictment, or of two offences under any Act of Parliament not arising out of a

N

(d) committing, on entering Canada, an offence under an rlihment prescribed by regulations.

or by way of indictment is deemed to be an

(3) The following provisions govern subsections (1) and

(a) an offence that may be prosecuted either supamQ

indictable offence, even if it has been prosecuted s '

(b) inadmissibility under subsections (1) 4ad (2) Yjay not be based on a conviction in respect of which a
pardon has been granted and has not cease effect or been revoked under the Criminal Records Act,
or in respect of which there has been a gl determination of an acquittal;

(c) the matters referred to in paraggdgh: (b) and (c) and (2)(b) and (c) do not constitute inadmissibility in
respect of a permanent resident o national who, after the prescribed period, satisfies the Minister that
they have been rehabilitated 1S a member of a prescribed class that is deemed to have been

rehabilitated;

(d) a determination of thda permanent resident has committed an act described in paragraph (1)(c)
must be based on a balds robabilities; and

(e) inadmissibilit subsections (1) and (2) may not be based on an offence designated as a
contravention undixtBe Contraventions Act or an offence for which the permanent resident or foreign
ty under the Young Offenders Act, chapter Y-1 of the Revised Statutes of Canada, 1985

N
national is fo C\_t
»))

or the YomhNRwipal Justice Act.

4 n officer who is of the opinion that a permanent resident or a foreign national who is in
inadmissible may prepare a report setting out the relevant facts, which report shall be

Q%g itted to the Minister.

@@



(2) If the Minister is of the opinion that the report is well-founded, the Minister may refer the report to the
Immigration Division for an admissibility hearing, except in the case of a permanent resident who is
inadmissible solely on the grounds that they have failed to comply with the residency obligation under section
28 and except, in the circumstances prescribed by the regulations, in the case of a foreign national. I Je
cases, the Minister may make a removal order.

(3) An officer or the Immigration Division may impose any conditions, including the payment of § demosit@r
the posting of a guarantee for compliance with the conditions, that the officer or the Divisig
necessary on a permanent resident or a foreign national who is the subject of a report, an admissib \(y Tr€aring

or, being in Canada, a removal order.

sponsor or by a permanent resident if the foreign national or permanent has been found to be

64. (1) No appeal may be made to the Immigration Appeal Division be national or their
inadmissible on grounds of security, violating human or international righ serious criminality or

organized criminality. &

(2) For the purpose of subsection (1), serious criminality must be with 6‘" esto a crime that was punished
in Canada by a term of imprisonment of at least two years.

cision that was based on a finding of
inadmissibility on the ground of misrepresentation, unless the ational in question is the sponsor’s

spouse, common-law partner or child.

(3) No appeal may be made under subsection 63(1) in respect %

family class, the Immigration Appeal Division m otVconsider humanitarian and compassionate

65. In an appeal under subsection 63(1) or (2) re%@an application based on membership in the
considerations unless it has decided that the foreigmdtbonal is a member of the family class and that
their sponsor is a sponsor within the meanin t % lations.

67. (1) To allow an appeal, the Immi%%)yn Appeal Division must be satisfied that, at the time that the

appeal is disposed of, Q
(a) the decision appealed is wro@ or fact or mixed law and fact;
(b) aprinciple of natural jyst{ce not been observed; or

(c) other than in the an appeal by the Minister, taking into account the best interests of a child
directly affected by Psion, sufficient humanitarian and compassionate considerations warrant special

relief in light of a mstances of the case.

(2) If the I ion Appeal Division allows the appeal, it shall set aside the original decision and
substitute g-dete on that, in its opinion, should have been made, including the making of a removal order,
or refer ¢ X 10 the appropriate decision-maker for reconsideration.




