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@was an application for judicial review of the respondent’s decision maintaining restrictions on access to a
ction of private archives donated by Louis M. Bloomfield, eminent Montréal lawyer, to Library and Archives

%ﬂnada (LAC) between 1979 and 1980. It was a condition of the donation that the documents would not be made

Federal Co;@jsdiction — Judicial review of respondent’s decision maintaining restrictions on access to

public for a period of 20 years after his death. He also directed that his wife would be appointed “literary executrix”
and that she and named family members would have access at all times to the documents. After Mr. Bloomfield’s



death on July 19, 1984, Mrs. Bloomfield accepted the terms of the agreement reached between LAC and Mr.
Bloomfield but stated that restriction on access would be reviewable at a later date. The LAC data base indicated that
access to the Bloomfield documents was restricted for 20 years beginning on July 19, 1984.
When the applicant first requested access to the Bloomfield documents on August 10, 2004, he was told
authorization was still required. Meanwhile, Mrs. Bloomfield requested and was granted another r 4

access to the Bloomfield documents for a period ending 10 years after her own death due to priva
safeguard Mr. Bloomfield’s reputation. The applicant was informed about this new restriction afte b

another request in January 2005 for access to the documents. The restriction on the Bloomfield doethents was
subsequently extended to 25 years after Mrs. Bloomfield’s death. After further review, on 8, 2005, the
‘ |

respondent wrote to the applicant stating that “the restrictions” on access to the Bloomfield ents were being
maintained and that the denial of access was final. That is the decision of which the g antsdught judicial review.

The issues were: (1) whether Mrs. Bloomfield had the authority to revise the restr s on access to the Bloomfield
documents; (2) whether the LAC’s letter of August 8, 2005 was a reviewable degision\p3) whether the applicant
should have had access to the Bloomfield documents under the Access to Inforqtion Act, the Library and Archives
of Canada Act or the Cultural Property Export and Import Act; (4) whethe ondent erred in denying the
applicant’s initial request for access to the Bloomfield documents; and 1 the respondent erred in deciding
to extend the period of restriction on access to the Bloomfield docume

Held, the application should be allowed. @

(1) Because the donor was domiciled in Quebec at the time of , the rules on gifts in the Civil Code of Québec
(CCQ) (articles 1806-1841) were relevant. When the donor, rred ownership of personal documents to LAC,
public access thereto was denied for 20 years. Such limitgtiQewas allowed under articles 1806 and 1807 of the CCQ.

However, the donor did not provide for a review of that(f | but named a literary executrix whose function was to
e/ rufesoh mandate in the CCQ (articles 2130-2185), the literary
Pk by the donor. Because his wife’s mandate served a
specific objective and was to expire at the end of t I4ear period of non-access, she was given a special mandate
and her powers for controlling access ended %me. Quebec case law clearly provides that the donor’s intention
governs. Therefore, because the donor did (W&Ais literary executrix any general powers, including that of
extending the access restriction period, shé\Quuldot exercise a power the donor did not give her.

decision or an order within the me the Federal Courts Act. When the respondent decided to review his
decision to deny the applicant ac he Bloomfield fund, he undertook a reassessment of the matter in view of

(2) The respondent’s letter of Augus§ was not a courtesy letter, which would not have been considered a
the arguments the applicant ha itted and confirmed this reassessment by his letter to the applicant dated
August 8, 2005. Therefore, t¥re was a new exercise of discretion based on new facts and the decision was

“final” as was specified in(the Kfer, that decision was reviewable by the Court.

(3) The applicant coul @ ave access to the Bloomfield fund documents under the Access to Information Act since
the documents gz coON e by paragraph 68(c) of that Act which excludes from the application of the Act certain
materials placed AC. The purpose of paragraph 68(c), in the context of access to information, is to treat
differently documentyAhat are in the possession of several institutions such as the LAC, if such documents have been

placed ther qperson or organization other than a government institution.
0,
a

The Lib % Archives of Canada Act does not address directly private documents placed in the LAC or the terms

of ac documents in the LAC’s possession. However, the Act’s Preamble clearly states Parliament’s objective

of g documentary heritage available. According to the section 2 definition of “documentary heritage”, the

§§ ts in the Bloomfield fund are regarded as part of Canada’s documentary heritage. One of the Act’s objects,
ey

are stated in section 7, is to facilitate access to the documentary heritage, while section 8 provides the means
y out its objects. There must be a balancing process between the objective of access and the observance of the
nditions of the gift and other legitimate considerations. In short, the LAC National Librarian has been given the
discretionary power to take appropriate measures to enable the LAC to attain the section 7 objectives. Because the
Library and Archives of Canada Act does not limit the margin the deputy head has been given to achieve the LAC’s



objectives, and in particular the control over access to private documents the LAC keeps, the applicant did not have
an unconditional and unrestricted right of access to Mr. Bloomfield’s personal documents.

The applicant also did not have a right of access to the Bloomfield documents under the Cultural Prop rt
and Import Act. According to sections 26 and 27 of that Act, cultural property transferred thereunder must
irrevocably transferred if the donor is to receive the tax benefits provided for by the Act. The Blo fignd
documents were irrevocably transferred and Mrs. Bloomfield’s subsequent agreement with LAC t public
access to the Bloomfield fund did not alter the nature of the ownership of the documents in the fun

Guidelines provide a procedure to be followed when the period of access restriction expir; . suggesting that a
document under access restrictions becomes available to the public on January 1 of the g€ar hich the access
restriction ceases—they do not have force of law and do not impose any obligatiop g heQespondent. The
respondent did not provide reasons for its initial denial of access to the Bloomfie -\,( Those reasons were stated
later in subsequent correspondence from which it appears that LAC regarded Mys. BloQmfield as the manager of the
access restriction period and that her decision to extend the non-access period @&s final. However, because the donor
did not give Mrs. Bloomfield this power of management, the interpretation ~Bloomfield’s role by LAC was an
error of law.

(4) The respondent erred in denying the applicant’s initial request for access to the Bloom@nd. Although the

(5) The respondent also erred in deciding to extend the period of restri on access to the Bloomfield fund.
Although the 10-year extension of the restriction period in Septem was well documented and the reasons
clearly stated, such was not the case regarding the 25-year extensio her, this decision was contrary to the LAC
Guidelines which indicate that a restriction period is reviewed as it expires. Because the restriction period
was renewed in September 2004 for 10 years, according to idelines, the restriction period could not be
reviewed until it expired in 2014. Given the absence of rg or the new 25-year extension of the restriction
period and given the facts of the case, the August 8, 20 ision was not reasonable and was therefore reviewable.
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The following is the English version of the reasons for judgme@%ﬁudgment rendered by

APPLICATION for judicial review of the respondent’s decision maintaining restrictions O@SS to private

[1T NOELJ.: This is an application for judicial review vhg r. Maurice Philipps (the applicant) has
challenged a decision by the Librarian and Archivist of l@} the respondent), the deputy head of Library and
Archives Canada (LAC), dated August 8, 2005, w‘ \.. dined restrictions on access to the fund of Louis M.

Bloomfield.

I. Facts

[2] The Louis M. Bloomfield fund (the @eld fund) is a collection of private archives placed in LAC
9

(formerly Archives Canada) between 1 80 by Louis Mortimer Bloomfield (Mr. Bloomfield), an eminent
Montréal lawyer who died in 1984.

[3] Inaletter dated February 198, Mr. Bloomfield laid down as a condition for the transfer of his archives
that the documents transferred for a period of 20 years after his death before the material (or any part
thereof) was made public. M field’s letter reads as follows (applicant’s record, affidavit of Maurice Philipps,
exhibit 3):

February 24, 1978

Archives Canads
Ottawa, Ontario

Attentidd Myffrgfice Tapper.

T ments which you are taking from me to form a Bloomfield section of the archives are to be held for a period
(20) years after my death before any of this material is made public.

O
\w) iterary executrix will be my wife Mrs. Justine Stern Bloomfield and she will have access at all times to this
aterial as well as the following persons:

1. Myself



2. My brother Bernard M. Bloomfield

3 XXXX

4. XXXX o

Kindly confirm the above understanding, SS

J’aimerais recevoir une confirmation de la présente entente.
Yours truly, @

Louis M. Bloomfield

The names appearing in notes 3 and 4 were initially excluded by LAC for right{¢ privacy reasons.

I@HOW Justine Stern Cartier) (Mrs.
€ access to documents in the

r dafed July 30, 1979, Mr. Bloomfield

omfield fund and he again repeated that
ept for the persons mentioned in his letter

[4] In the letter Mr. Bloomfield directed that his wife Justine Stern B
Bloomfield), was to be appointed “literary executrix” and would at all t}
Bloomfield fund along with certain other members of his family. In a
specified that no other condition would be attached to the transfer
the documents were not to be accessible until 20 years after his d

of February 24, 1978 (applicant’s record, affidavit of Maurice s, Exhibit 12).

[5] Mr. Bloomfield died on July 19, 1984. @

[6] On November 7, 1984, following Mr. Bloo @h, LAC contacted Mrs. Bloomfield to tell her about the
terms of the agreement reached between LAC and Mr. omfield regarding the Bloomfield fund. On November 19,
1984 Mrs. Bloomfield replied to the letter and con that she accepted the terms of the agreement. The letter of

November 19, 1984 reads as follows (applicaq&e?cord, affidavit of Maurice Philipps, Exhibit P-1):
Mr. Lawrence F. Tapper

Staff Archivist

Ethnic Archives @
PUBLIC ARCHIVES
395 Wellington St.
Ottawa, Ontario K1A ON3 @

Dear Mr. Tapper,

I received your (e g:\-m/ ovember 7, 1984 and further to our telephone conversation of November 16, 1984, as
executrix for ngK] ) , Louis M. Bloomfield, I agree that access to the collection of his personal papers (MG 31
E25) be restrict earchers who have obtained my specific written permission.

This is 9 b@ﬁect for a period of twenty (20) years from the date of his death—July 19, 1984. Of course we will
T again at a future date.

review ti%

In @ of my absence or incapacity, my sister will act in my stead:
Mrs. Stephanie Glaymon
28 Harbour Lane

Margate, New Jersey 08402
U.S.A.



Tel. No. 609-822-4205

I hope that I have answered your questions and that all is clear.
Sincerely yours,
<
Justine S. Bloomfield

[7] Maurice Philipps learned about the existence of the Bloomfield fund in 1996 through the%ata base. It
mentioned that access to the Bloomfield fund was restricted for a period of 20 years beginnjag.on July 19, 1984
(applicant’s record, affidavit of Maurice Philipps, Exhibit X—page 25).

[8] On August 10, 2004 (that is, over 20 years after Mr. Bloomfield’s death), t 1c approached the LAC
reference service by e-mail in order to have access to the Bloomfield fund (applicaQ#/4¥/record, affidavit of Maurice
Philipps, page 26, paragraph 29).

[9T On September 3, 2004 Daniel Somers (Mr. Somers) of the LAC refer %ice replied to the applicant and
advised that authorization to consult the Bloomfield fund was still requi ant’s record, affidavit of Maurice
Philipps, Exhibit 17).

[10] Lawrence Tapper, LAC archivist (Mr. Tapper), received a 1@0 Mrs. Bloomfield dated August 31,
2004. In that letter Mrs. Bloomfield asked that a new restriction B\l ed on access to the Bloomfield fund for a
period ending 10 years after her own death, the reasons for thi ion request being privacy concerns and
safeguarding Mr. Bloomfield’s reputation (applicant’s recorgl; avit of Maurice Philipps, Exhibit 19). A decision
was made by LAC on September 8, 2004 to extend the per restriction on access to the fund by 10 years after
Mrs. Bloomfield’s death. @

[11] On January 6, 2005 the applicant sent an e@Mr. Somers at the LAC asking him to confirm that the
Bloomfield fund was now open to the public (appli record, affidavit of Maurice Philipps, Exhibit 22).
Subsequently, on January 17, 2005 the applicapfwrote Mr. Tapper by e-mail formally requesting access to the
Bloomfield fund (applicant’s record, affidayj rice Philipps, Exhibit 23).

[12]  OnJanuary 17, 2005 the applic ly to his e-mails, received an e-mail from Normand Laplante (Mr.
Laplante), LAC Director of Social a al Archives, who advised him that a new restriction had been imposed:
non-access to the Bloomfield fund #Quidde postponed by 10 years after Mrs. Bloomfield’s death, at the latter’s
request (applicant’s record, affidqit aurice Philipps, Exhibit 24).

[13] OnJanuary 18,2005 ond e-mail, Mr. Laplante wrote the applicant that control of restrictions on
access to the Bloomfield fj (6d ¢ as given to the fund’s literary executrix, Mrs. Bloomfield, on Mr. Bloomfield’s death
in 1984. Further, Mr. A \-) hdicated in his letter that it had been agreed between Mrs. Bloomfield and LAC in
1984 that Mrs. Bloom @ d LAC might subsequently review restrictions on access to the Bloomfield fund

(applicant’s rec ’ |'I davit of Maurice Philipps, Exhibit 25).

[14]  On January S&/2005 the applicant wrote the Chief Archivist, lan E. Wilson, a five-page letter to ask him to
review the ion to impose a new restriction on access to the Bloomfield fund and to release the documentation on
which t n of the period of restriction on access was based (applicant’s record, affidavit of Maurice

Philipp it 27).

[1 n February 16, 2005 the respondent sent the applicant a reply in which he advised that he had reviewed the
making process relating to access to the Bloomfield fund (applicant’s record, affidavit of Maurice Philipps,
@it 28). The respondent repeated what Mr. Laplante had written regarding control of restrictions on access to the
mfield fund and, by way of justification, advised that the new restriction on access to the Bloomfield fund
sulted from an agreement concluded with Mrs. Bloomfield.

[16] On April 20, 2005, LAC changed the restriction on access to the Bloomfield fund: it would hold for 25 years



after Mrs. Bloomfield’s death (applicant’s record, affidavit of Maurice Philipps, Exhibit 33). The record contains no
documentation explaining why this new extension was being imposed. The applicant learned about it subsequently.

[17] On April 25, 2005 the applicant again asked the respondent to review the decision to impose a r on
access to the Bloomfield fund and to answer several questions relating to certain documents sent to him, b

several passages removed for reasons of privacy protection (applicant’s record, affidavit of Mauriy,
Exhibit 35). ‘©

[18] On May 10, 2005 the respondent replied to the applicant that he was examining the argu&raised by the
latter in his communication of April 25, 2005 and was considering the possibility of granti im access to the
Bloomfield fund (applicant’s record, affidavit of Maurice Philipps, Exhibit 36).

[19] On August 8, 2005 the respondent notified the applicant by letter (the lette 8, 2005) that he was
maintaining [TRANSLATION] “the restrictions” on access to the Bloomfield fund a t the decision was final, as he
had reviewed the matter in its entirety and consulted legal services. He wrote thg, follosyng (applicant’s record,
affidavit of Maurice Philipps, Exhibit 37): &

[TRANSLATION] @

In this case, I have reviewed the reasons given in support of an extensi d am persuaded that it was fully justified.
The access restrictions are accordingly maintained for the period ed.
[20] The applicant sought judicial review of the respondent’ ion of August 8, 2005.

II. Issues @

(1) Did Mrs. Bloomfield, the literary executrix of 1 eld fund, have the authority to revise the restrictions on
access to the Bloomfield fund?

(2) Was the letter of August 8, 2005 a review%i;cision?
(3) In the affirmative, what standard of rev@pplicable to the decision in question?

(4) Should the applicant have had ac @, e Bloomfield fund under the Access to Information Act [R.S.C., 1985,
c. A-1], the Library and Archives anyla Act [S.C. 2004, c. 11] or the Cultural Property Export and Import Act
[R.S.C., 1985, c. C-51]?

(5) Did the respondent err 1;@ the applicant’s initial request for access to the Bloomfield fund?

(6) Did the respondent iding to extend the period of restriction on access to the Bloomfield fund?

III. Analysis

(1) Did Mrs. Blosytield, the literary executrix of the Bloomfield fund, have the authority to revise the restrictions

on acces Bloomfield fund?
Q&

[21] -):o omfield made a gift of his personal documents to Her Majesty the Queen in two stages (1979 and
1980 ersonal documents were valued and a value assigned to them, and the said value could be used for tax
pu . The designated institution that became the owner of the personal documents on their receipt in 1979 and

9 the Public Archives of Canada, now known as Library and Archives Canada (applicant’s record, affidavit
urice Philipps, Exhibits 5, 9 and 11).

2]  On February 24, 1978 Louis Bloomfield wrote a letter to LAC telling them that his wife, Mrs. Bloomfield,
would be the literary executrix of the Bloomfield fund and that she would have access to the documents along with
other persons selected by the donor, and that the restriction on access would hold for a period of 20 years, beginning



as of his death (applicant’s record, affidavit of Maurice Philipps, Exhibit 3). On July 30, 1979 Mr. Bloomfield
specified that there would be no other conditions except restriction on access for 20 years and that certain persons
would have a right of access as advised in the letter of February 24, 1978 (applicant’s record, affidavit ofMaurice
Philipps, Exhibit 12). In a letter of November 19, 1984 to Lawrence Tapper, Mrs. Bloomfield confirme e
was accepting the role of literary executrix for the Bloomfield fund and that the restriction on access was t for

20 years, but that it would be reviewable at a later date: “Of course we will review this matter agai ";' afutgre date”
(applicant’s record, affidavit of Maurice Philipps, Exhibit P-1). @

[23] The applicant submitted that Mr. Bloomfield, an eminent lawyer, had stated clearly in hﬁ& dated July 30,
1979 that no other condition was being attached to the transfer of his documents to LAC. Agceqgdingly, the applicant
considered that although Mr. Bloomfield appointed Mrs. Bloomfield as the literary executhe Bloomfield fund,
she did not have the authority to extend the period of restriction on access to the fund agl A&aintained. The
applicant submitted that, as literary executrix, Mrs. Bloomfield only had the auth 2Ny a right of access to the
Bloomfield fund during the 20-year period, a power mentioned in Mr. Bloomfiel er of February 24, 1978.

[24] Inrebuttal, the respondent argued that the role of literary executrix assigied to Mrs. Bloomfield gave her
complete authority to manage the Bloomfield fund, a viewpoint shared by mfied in her letter of November
19, 1984.

[25] As mentioned above, the ownership of the documents was tra d to Archives Canada in 1979 and 1980.
The clearly expressed intention of the donor was that access to the ehts was to be limited to certain persons,
including his wife, and that said access restriction would be in ef period of 20 years after his death. In the
letter of July 30, 1979 he took care to state (applicant’s record vit of Maurice Philipps, Exhibit 12):

There will be no conditions attached to the deposit other th riginal conditions that these documents be made
available to the Public only twenty years after my death @ meantime they shall be available to the persons
named in my original letter of instructions which IpeHev¥. Tapper had received.

[26] In view of the donor’s clear intention, can M¥S omfield, the literary executrix of the Bloomfield fund,
impose additional access restrictions beyond eriod specified by the donor, namely 20 years after his death?
[27] As the donor was domiciled in Mo uebec, at the time of the gift, it goes without saying that the rules
on gifts set out in the Civil Code onu 8. 1991, c. 64, at articles 1806-1841, are relevant in this case. The
provisions relating to wills or manda also be of some assistance.

s

[28] The donor transferred pe cuments to LAC in two stages (1979-1980) and at that point there was a
transfer of ownership. A limita y be placed on a gift (see articles 1806 and 1807 of the Civil Code of Québec).
In this case, there was such itAMon: access was denied for a period of 20 years. The donor did not provide for
any review of that period. @

[29] Asto the funct ‘@1 iterary executrix specified by the donor, she is responsible for controlling access during
the restriction p froaNe-Cannot have more powers than those given to her by the donor (see the rules on mandate
set out in the Ch d of Québec, at articles 2130-2185). Her mandate was to expire at the end of the 20-year
period of non-acce3siAT the donor had wished to give her a power to extend the period of non-access, he would have

said so, andAsdid not. On the contrary, the donor stated twice that the period of non-access was 20 years.
<

[30] Ig ew of those facts, Mrs. Bloomfield was not given by the donor a general mandate, but rather a special
man ant to serve a specific objective. The mandate terminates with the extinction of the power granted by
hi e the term of 20 years is complete, the power of controlling access ends as the donor specified that the
I was to hold for 20 years and there was no power to extend that period beyond the term indicated by the
@r. In Quebec, the case law is clear: in the context of a gift or mandate, as well as a will, the intention of the
r, mandator or testator, respectively, governs (as to mandate, see M.B. c. F.G., 2006 QCCS 3215, at paragraph
; for gifts and wills, see Denis c. Denis, [1999] J.Q. No. 6363 (Sup. Ct.) (QL), at paragraph 21; and for wills, see
Centre hospitalier Baie-des-Chaleurs c. Hayes, 2006 QCCS 4697, at paragraphs 42 and 51; Bélanger c. Bélanger,
[2002] J.Q. No. 5240 (Sup. Ct.) (QL), at paragraph 14; and Vout v. Hay, [1995] 2 S.C.R. 876, at paragraph 28).



[31] It appears to the Court that, in view of the rules on gifts and mandate in the Civil Code of Québec, when a
donor has clearly imposed a condition in connection with a gift, it must be observed unless it is subject to-additional
conditions, and that is not the case here. Moreover, the donor did not give his literary executrix any gen %
apart from that of controlling access to the personal documents during the 20-year access restriction period ‘

Accordingly, the literary executrix has the powers given to her by the donor. He did not give her t :‘r@nding

the access restriction period. Accordingly, she cannot exercise a power the donor did not give her.

(2) Was the letter of August 8, 2005 a reviewable decision?

[32] First, the respondent submitted that the letter of August 8, 2005 was not a reviewab ision, but rather a
courtesy letter following the e-mail from Mr. Laplante on January 17, 2005, denying nt access to the
Bloomfield fund. On this point, this Court has clearly held that a courtesy letter wyfifed) yn xply to an application for
review or reconsideration is not a decision or an order within the meaning of the R¥&/al Courts Act, R.S.C., 1985, c.

(Dhaliwal v. Canada (Minister of Citizenship and Immigration), [1995] F.C.J.Qp. 982 (T.D.) (QL); Moresby
Explorers v. Gwaii Haanas National Park Reserve, [2000] F.C.J. No. 1944 QL); Hughes v. Canada
(Customs and Revenue Agency) (2004), 22 Admin. L.R. (4th) 49 (F.C.) agyaph 6). In fact, in Moresby Mr.
Justice Pelletier (as he then was) made the following comment (Mores rers, at paragraph 12):

F-7 [s. 1 (as am. by S.C. 2002, c. 8, s. 14)], and thus cannot be challenged by V\C/@f aNpdicial review application

In Dumbrava v. Canada (Minister of Citizenship and Immigration) ), 101 F.T.R. 230, [1995] F.C.J. No. 1238,

Noél J. (as he then was) reviewed a series of cases dealing with t of correspondence with a decision maker
after a decision has been made. In those cases, the Court held t \courtesy response” does not create a new
decision from which judicial review may be taken. As it wa McKeown J. in Dhaliwal v. Canada (Minister of

Citizenship and Immigration), [1995] F.C.J. No. 982 . . sel cannot extend the date of decision by writing a
letter with the intention of provoking a reply.” Before t@ new decision, subject to judicial review, there must

be a fresh exercise of discretion such as a reconsi LoXEA prior decision on the basis of new facts. [Emphasis
added.]
[33] In this case, I do not view the letter o ust 8, 2005 as a courtesy letter. Rather, it appears that, by his letter

of May 10, 2005, the respondent decided to
Accordingly, the respondent, by that letter;
applicant access to the Bloomfield fun
Philipps, page 36):

e decision to deny the applicant access to the Bloomfield fund.
d to use his discretion to review the prior decision to deny the
ter of May 10, 2005 stated (applicant’s record, affidavit of Maurice

[TRANSLATION]

Dear Mr. Philipps:

In view of the argume
carefully. The situatiof
access to this c

y you in your recent e-mail (on April 25), we have considered your request
plex. We would like to have a little more time to consider the possibility of granting

Yours truly,
Tan E. Wi M, D. Litt.
Librariaf\anth\Archivist of Canada

3 can be seen from reading this correspondence and the new documents made since January 17, 2005 (see
i applicant’s record, affidavit of Maurice Philipps: LAC form dated April 20, 2005 extending restriction
@ 10 to 25 years, Exhibit 33; note by ATIP analyst dated April 25, 2005, Exhibit 34; letter from applicant dated
25, 2005 seeking new decision in light of new information, Exhibit 36) that the respondent undertook a
assessment of the matter in view of the arguments put forward by the applicant. The respondent accordingly
exercised his discretion to make a new decision regarding the restriction on access to the Bloomfield fund. This was
confirmed by the letter of August 8, 2005 sent to the applicant by the respondent nearly three months after the



respondent had indicated that he was carefully considering the applicant’s access request. In that letter the
respondent wrote (applicant’s record, affidavit of Maurice Philipps, Exhibit 37):

[TRANSLATION]
qu : ogge dossier
SS 27106/8310
Mr. Maurice Philipps @
1-1115, rue St-Georges #1

Longueuil, Quebec
J4K3Z5

August 8, 2005

Dear Mr. Philipps:

I acknowledge receipt of your e-mail of July 28, 2005 regarding access v-z 'V' ouis M. Bloomfield fund
(MG31E25).

As I indicated to you earlier, Library and Archives Canada is una§§ P 0V1de access to this fund. After having
carefully reviewed the matter in its entirety and consulted our rvices, | have come to the conclusion that the
period of restriction on access to this fund has been extende 11 compliance with the Act, consistent with the
powers granted to Library and Archives Canada by its engh i ¥ leglslatlon and in accordance with its standard
procedures. I understand your disappointment and woul -@ 0 assure you that neither the management of this file
or your request for access to the fund was dealt wi % bitrary or discriminatory way.

The standard practice here, when a period of restr £xpires, is to contact the donor or his literary executor,
usually in response to an access application, ty,fform them about the expiration of the restriction period and to
consult them as to possible circumstances t (3B require its extension or modification. You may be sure that the
public interest and the purpose of this insﬁ@o give as wide as possible access to Canada’s documentary heritage
are always considered in such discussi ements with donors regarding temporary restrictions are in keeping
with this purpose and the public inte t they allow Library and Archives Canada to acquire for immediate
processing significant private archyj s that would otherwise risk not being acquired until much later, thereby
delaying their distribution, or eve\retsdining indefinitely unavailable to Canadians.

The access restrictions are maintained for the period indicated. They constitute a

In this case, [ have reviewﬂ&ons given in support of an extension and am persuaded that it is fully justified.
contractual agreement binding on Library and Archives Canada.

Please note thatﬂc n is final and that this letter is the more detailed reply mentioned in my letter of July 20,

2005.

make a request to this effect in your own behalf. If so, please contact in writing Robert McIntosh,
, Canadian Archives and Special Collections Branch, 344 Wellington Street, Ottawa, K1A 0N4,

cc.:  Hon. Liza Frulla, Minister of Canadian Heritage
Maka Kotto, M.P., Saint-Lambert [Emphasis added.]



Monsieur Maka Kotto, Député de Saint-Lambert [Je souligne.]

[35] Inarriving at this [TRANSLATION] “final” decision the respondent consulted the record, the docu d the
legal branch and concluded that the extension of the restriction period (now 25 years from April 20, 200

decided on in full compliance with the Act, consistent with the powers granted to the LAC and in ggedrdangg with
standard regular procedures. @

[36] Based on these facts, I find that the decision of August 8, 2005 by the respondent is revi@y by this Court,
in accordance with the principles set out in Moresby. There was a new exercise of discretiophased on new facts and
it was [TRANSLATION] “final”.

(3) If so, what standard of review is applicable to the decision in question? &

Court of Canada for determining the standard of judicial review applicable to inistrative decisions, the Court

[37] According to the pragmatic and functional test, which was accepted withqut qJ}ification by the Supreme
must consider four factors: the mechanism of review provided for by the A &ative expertise of the
decision-making body; the purpose of the Act; the nature of the proble athan v. Canada (Minister of
Citizenship and Immigration), [1998] 1 S.C.R. 982; amended reasons .C.R. 1222; Dr. Q v. College of
Physicians and Surgeons of British Columbia, [2003] 1 S.C.R. 226). ollowing paragraphs, I will analyse this

case in the light of the factors mentioned in this paragraph.

a. Mechanism of review provided for by the Act %

C.22004, c. 11 (the Act), that gives the respondent a
n’of the LAC and to provide all services necessary to
e mechanism of review. This factor is thus inoperative

[38] In this case, the Library and Archives of Canada 4
discretion to take any action to protect documents in pog§
give access to Canada’s documentary heritage, is gifer!
herein.

b. Relative expertise of decision maker
[39] In this case, the respondent has @m@gmding questions of fact that relate to actions taken to carry out
the LAC’s mission. On questions of pu d mixed questions of law and fact, this Court has greater expertise
than the respondent. Therefore, the r t should be accorded a degree of deference on all questions of fact

relating to LAC administration.

c. Purpose of the Act
[40] The Library and Arc Canada Act and the Guidelines issued pursuant to that Act give the respondent
broad discretion to ensure({fiatd is able to preserve Canada’s heritage. In accordance with Baker v. Canada
(Minister of Citizenshi igration), [1999] 2 S.C.R. 817, at paragraph 56, a less stringent standard of review
is called for and hencd this factor, the respondent should be given a higher degree of deference.

d. Nature o
[41] i ication for judicial review has two separate aspects: first, it must be determined whether, in her
capacit executrix, Mrs. Bloomfield had the authority to restrict access to the Bloomfield fund, and that is

a questi ; second, it must be determined whether the respondent erred in denying the applicant access to the
Bloo fund, and that is a mixed question of fact and law. Therefore, on this factor the respondent should be

ac@ alower level of deference.
@ onclusion

2] In this case, a pragmatic and functional analysis reveals that the standard of review applicable to the
respondent’s decision is that of reasonableness, as the factors in the pragmatic and functional test provide for
different degrees of deference. However, the standard of correctness applies to questions of law. Therefore, with



respect to 1, 4 and 5, the correctness standard applies and, as to the other questions, the standard of reasonableness.

(4) Should the applicant have had access to the Bloomfield fund under the Access to Information Act, ghe\Library
and Archives of Canada Act or the Cultural Property Export and Import Act? %

(a) Access to fund under Access to Information Act @ o
[43] The Access to Information Act, R.S.C., 1985, c. A-1 ([s. 68, Sch. I] amended by S.C. 2004,§ 7 by ss.
22-24) is a complete code of procedure the purpose of which is to safeguard the right of access ments in the
possession of federal institutions (St-Onge v. Canada (1995), 62 C.P.R. (3d) 303 (F.C.A. ) aragraph 3). Further,
the Access to Information Act expressly provides in paragraph 68(c) that certain materl in the LAC are not
subject to the legal provisions set out in the said Act:

68. This Act does not apply to
(c) material placed in the Library and Archives of Canada, the National Galle Canada the Canadian Museum of

Civilization, the Canadian Museum of Nature or the National Museum of S d Technology by or on behalf of
persons or organizations other than government institutions. [Emphasis

[44] In enacting paragraph 68(c), Parliament intended to treat diff in the context of access to informa-tion,
documents that are in the possession of several institutions such as , if such documents have been placed
there by a person or organization other than a government institu

[45] The Bloomfield fund material is covered by paragraj
applicant cannot have access to the Bloomfield fund doc

of the Access to Information Act. Therefore, the
under that Act.

(b) Access to the fund under the Library and A stlanada Act

[46] The Library and Archives of Canada Act do address directly private documents placed in the LAC or
the terms of access to documents in the LAC ssession. However, the objective of making documentary heritage

available is clearly stated by Parliament 1n@ ble to the Act:

WHEREAS it is necessary that
(a) the documentary heritage of C preserved for the benefit of present and future generations;

(b) Canada be served by an 1 that is a source of enduring knowledge accessible to all, contributing to the
cultural, social and economi ement of Canada as a free and democratic society;

(c) that institution facilj anada cooperation among the communities involved in the acquisition, preservation
and diffusion of know ge and

(d) that institut1 as the continuing memory of the government of Canada and its institutions; [Emphasis
added ] N

[47] In @e Library and Archives of Canada Act defines “documentary heritage” in section 2 as follows:

2. Th&&itions in this section apply in this Act.

Qumentary heritage” means publications and records of interest to Canada.

The documents in the Bloomfield fund may therefore be regarded as part of Canada’s documentary heritage.



[48] Section 5 of the Act provides that the Governor in Council appoints a deputy head of the LAC to hold office
during pleasure:

5. (1) The Governor in Council shall appoint an officer, to be called the Librarian and Archivist of Can: old
office during pleasure and to have the rank and powers of a deputy head of a department.

<
[49] Section 7 of the Act states the objects of the LAC. That section provides infer alia that: @
7. The objects of the Library and Archives of Canada are %

(a) to acquire and preserve the documentary heritage;

(b) to make that heritage known to Canadians and to anyone with an interest in C@&o facilitate access to it;

[Emphasis added.]

[50] Section 7 does not specify what means the LAC may use to carry out it&dbjects. Rather, those means are
specified in section 8, that defines precisely the powers of the LAC Librari chivist:

8. (1) The Librarian and Archivist may do anything that is conducive t inment of the objects of the Library
and Archives of Canada, including

(a) acquire publications and records or obtain the care, custody o of them;
(b) take measures to catalogue, classify, identify, preserve a@)ore publications and records;

(c) compile and maintain information resources such as nal bibliography and a national union catalogue;

(d) provide information, consultation, research or\lgnding)services, as well as any other services for the purpose of
facilitating access to the documentary heritage;

(e) establish programs and encourage or o%@%/%ﬂﬁy activities, including exhibitions, publications and
e

performances, to make known and interpre cumentary heritage;

archives or institutions in and outside Canada;

rning the management of information produced or used by them and provide

() enter into agreements with other I

(g) advise government institutio
services for that purpose;

(h) provide leadership an@lon for library services of government institutions;

(7) provide professi n‘, ‘ nical and financial support to those involved in the preservation and promotion of the
documentary he th providing access to it; and

&

() carry out such otkyf functions as the Governor in Council may specify. [Emphasis added.]

agraph 8(1)(4) of the Act, LAC has drawn up guidelines. They are entitled “Guidelines and
e Establishment and Management of Access Conditions relating to Funds held by Manuscript
Divistar®Xthe Guidelines); they were issued in 1995. Their purpose is to explain the management of access
co s. Once again, they reflect Parliament’s intent of “facilitating access to” the documentary heritage. It is even
t access to documents is one of the primary responsibilities of the Public Archives of Canada (now the
@). However, there is also a very legitimate concern to ensure that the access objective does not prevent the
ction of private documents; therefore, donors are consulted in view of establishing access restrictions while
king the needs of researchers into account. Therefore, a balancing process is required in such circumstances. I
quote certain passages from the Guidelines (applicant’s record, affidavit of Maurice Philipps, Exhibit 18, Guidelines
4 and 5):



BASIC PRINCIPLES

The basic principles relating to access conditions in Manuscript Division can be outlined as follows:

1. The Manuscript Division accepts the necessity of access restrictions relating to sensitive private/fedords and
reco i

records of national significance.

goal is to increase and broaden access whenever possible. For this reason, every e ade to avoid
indefinite restrictions and to make provision for the regular review of restriction:

2. While the Division recognizes the need for access restrictions and its own responsibilitieé' this area, its ultimate

3. The identification of access requirements is viewed as an important part of the sition and control functions;
while the subsequent management of access is an integral part of public sgrvic

4. Archivists are expected to develop access restrictions in consultation wit! , while at the same time meeting
the needs of our researchers and fulfilling the Division’s responsiku defined by the authority/reference

documents noted above.

5. Access to private-sector records owned by the Crown and place fudblic institution is viewed as a public
service that should to the extent practicable be available e \_,. all clients (including staff members).
Restrictions which apply to one group of researchers, b -‘.i-sk others, should, if possible, be avoided. While

donors or their designates may control access for a s@s}period of time, archivists should work with donors
to try and ensure an even-handed approach in the of access decisions.

2. ANALYSIS FOLLOWING ARRANGEMENT,

More detailed analysis of sensitive material to detetsiirie’the specific categories involved and the recommended
access restrictions. Staff engaged in such an aydysis of Cabinet documents and classified information originating
with government must be cleared to the appyPRN ecurity level.

It is also at this stage that archivists shoy
correspondence or prior agreements
REVIEW, REVISION, AND RE

ult the SNAP file relating to the funds and review any
t touch on the issue of access.
OF ACCESS RESTRICTIONS

In most instances, material clos stricted for a specific period of time should be made available to researchers
on 1 January of the appropri ersary year. For example, files dating from 1965 that are closed for 30 years,
should be opened on the fi§t of 1995. If the material scheduled for opening requires some screening or review,
this process should be d before the anniversary date.

=

sqtually include a BF system that should be utilized by the Division to ensure that access restrictions
are brodght d for updating or revision on a regular basis. When supplying a Trakker access code for a volume
of restri aterial, archivists should, at the same time, indicate a BF date, when the Custody of Holdings Division
will natsRection chiefs that the restrictions applying to a volume should be reviewed. (For material closed or

re or a specific period, the review date should be a full year before the expiration of the restriction.) Section
@ll, in turn, assign material for review to archivists.

inite period (usually as a result of departmental advice) should be reviewed (usually by
n a regular 10-year cycle.

n.-) n access restrictions require revision (but are not entirely removed), the archivist must notify the Custody of
oldings Division of any changes relating to Trakker codes according to the provisions outlined above. The archivist
must also create a new, revised RAF following the steps outlined above (see “Creating a Restricted Access Form”).



When all access restrictions relating to a funds have expired, the archivist should revise the inventory, indicating that
access code O (field C180) now applies to the funds. A copy of the restricted access form marked “Now Open”

should be attached to the revised ICR. [Emphasis added.]

[52] In short, Parliament has given the LAC National Librarian the discretionary power to take apprc& : )
measures to enable the LAC to attain the objectives set in section 7. It can be seen from reading se @ ps 7

the Library and Archives of Canada Act that the intent of Parliament was to give the National Lib w

in order to achieve the LAC’s objects. Although the LAC’s objects are to allow public access to th pedmentary
heritage, there is also an understandable concern to take the wishes of the donor into account. TheRust therefore
be a balancing process between the objective of access and the observance of the conditior@e gift and other

legitimate considerations. The Guidelines reflect that concern.

[53] In this case, since no provision of the Library and Archives of Canada Act, %nargin given to the
deputy head to achieve the LAC’s objectives, and in particular as to the control o cess to private documents
kept by the LAC, I am of the view that the applicant does not have an unconditigpal angp unrestricted right of access
to Mr. Bloomfield’s personal documents. Under the Act and Guidelines, LAC @Qfyst balance access against the
conditions of the gift and the organization’s legitimate considerations. It m y assess the interests involved
and justify its decision.

[54] 1In 1978, when Mr. Bloomfield placed his private docume
under the Cultural Property Export and Import Act, S.C. 1974

[55] According to sections 26 and 27 of the Cultural Pye
transferred under the said Act must be irrevocably trans{ if the donor is to receive the tax benefits provided for
by the Act: the designated facility becomes the o i
year in which the tax certificate for the cultural p rty g

documents were issued on July 5, 1979 and March 38=1980. In the applicant’s submission, the imposition of a new
restriction on access to the Bloomfield docun%%by Mrs. Bloomfield is in fact an attempt to control the ownership
of the documents in the Bloomfield fund, w ¢ irrevocably transferred, and that attempt at control is contrary
to the said Act.

[56] Iam of the view that the fact th uments in the Bloomfield fund were irrevocably transferred does not
give the public unconditional access cuments. In view of all the evidence presented by the parties, it follows
that Mrs. Bloomfield did not try tg ossession of the documents or to cancel the irrevocable transfer of the
Bloomfield fund to the LAC. Th at LAC concluded an agreement with Mrs. Bloomfield to restrict public
access to the Bloomfield fund t in any way alter the nature of the ownership of the documents in the fund.
Therefore, the applicant hag ight of access to the Bloomfield documents on account of the tax benefits received
by the donor of the documfhts e Bloomfield fund under the Cultural Property Export and Import Act.

(5) Did the respond in denying the applicant’s initial request for access to the Bloomfield fund?

[57] Mr. Blod @ dlied on July 19, 1984. It will be recalled that he transferred the documents making up the
Bloomfield fund undyr the condition that they were not to be made public until 20 years after his death.

[58] \@ earlier in paragraph 51 of this decision, under the heading “Review, Revision and Removal of
Access iCtions”, the Guidelines provide a procedure to be followed when the period of access restriction

erally, under these Guidelines, a document with an access restriction becomes available to the public on
st of the year in which the access restriction ceases. In this case, the period of access restriction expired on
004, and so under the Guidelines access to the documents was open as of January 1, 2004, subject to other

9] These Guidelines do not have the force of law. However, they serve as tools for establishing general
practices. In this case, the Guidelines define a practice within the LAC administration. However, the fact that the
Guidelines suggest that a document under access restrictions will become available to the public on January 1st of



the year in which the access restriction ceases has no impact on the discretion of the LAC National Librarian to
decide whether to make the documents placed under his control public. These Guidelines do not impose any

obligation on the respondent.
[60] Further, even though one object of LAC is to make Canada’s documentary heritage available, thi )ot

impose a legal duty on LAC or its deputy head to make each of the documents in its possession av, ‘f‘it- g Rgrliament
did not see fit to impose such an obligation, apart from the applicable provisions of the Library an ‘s@ es of
Canada Act. Accordingly, the LAC deputy head has a duty “to facilitate access to it” and to “pr aCcess to it”

(see paragraphs 7(b) and 8(7) of the Act).

[61] The initial denial of access to the Bloomfield fund on September 3, 2004 was ver Mnd did not state any
reasons (applicant’s record, affidavit of Maurice Philipps, Exhibit 17): \=/

[TRANSLATION] Q

Our reference 2004-2005/14376 &

Maurice Philipps @
Dear Mr. Philipps: §
In reply to your request of August 10 regarding the Louis M. Blo fund (MG 31, E 25), it should be noted that
authorization to consult the fund is still necessary from Mrs. JuSt artier, 110 Bloor St. West, Apt 1105, Toronto,
ON MS5S 2W7 (tel. 416-922-2092). This authorization shm@ent to Lawrence Tapper at Library and Archives

e

Canada, 395 Wellington Street, Ottawa, ON K1A ON3. r may [sic] reached by e-mail at
Lawrence.Tapper@lac-bac.gc.ca.

Dan Somers (§ E )
Reference and Genealogy Division

Library and Archives Canada

(613) 992-0452 @

e respondent did not provide reasons for his refusal until later.

No reason was given for this initial 1

[62] First, on January 18, 200
applicant an e-mail explainin,
Maurice Philipps, Exhibit 2

nd Laplante, the LAC Director of Social and Cultural Archives, wrote the
ess to the documents had been denied (applicant’s record, affidavit of

[TRANSLATION]

On Mr. Bloomf} @n 1984 management of the restrictions on access to his archive fund in the Public
Archives of Ca bequeathed to his literary executrix, Mrs. Justine Cartier, with whom the PAC came to the
following agreemeny£garding restrictions on the fund:

“Acces$; ection is restricted for a period of twenty years from July 19, 1984 to researchers who have
obtaine €cific written permission of Mme Cartier”

Thy ement is contained in a letter from Mrs. Cartier dated November 19, 1984* in which she also indicated that
t ess restrictions would have to be reviewed at a later date. As is often the case at Library and Archives
@da, in view of the considerable number of funds and collections for which the institution is responsible, no
w of the restrictions on the fund was done until the end of the twenty-year period, that is in summer 2004. It was
reed between Mrs. Cartier and LAC at that time that the following revision would be made to the access
restrictions for the Bloomfield fund:



Originals

Vols. 1-31 Restricted—Access is restricted until ten years after the death of Justine Stern Cartier
Researchers wishing to obtain access to the Bloomfield fund should obtain written authorization from M& , ier.
This agreement is contained in a letter to LAC from Mrs. Cartier dated August 31, 2004**, Please

W e a@)ve
cannot give you copies of these letters, which contain protected information regarding the federal gQ ‘“ ent’s
negotiations with a donor.

N/

It is important to note that the period of access restriction on the fund have [sic] never “expjred” and the fund has
never been open for unrestricted consultation. However, I encourage you to contact Mrs. (‘ for her written
authorization to consult the fund . . .'

[63] Second, in a letter dated February 16, 2005 from the respondent to the app , he explained the reasons
why the request for access to the Bloomfield fund was denied (applicant’s record, afftdyvit of Maurice Philipps,
Exhibit 28):

[TRANSLATION]

ictions on the Louis M. Bloomfield fund.
One of the objectives of Library and Archives Canada in acquiring ing available archive funds from private
sources is to ensure a balance between our objects to make such ts available and our responsibility to
protect the privacy of individuals and comply with our agreem yth the donors of such funds.

I have also reviewed the decision-making process involving the acce;z

In the case of the Bloomfield fund, the management of ac
in 1984 to Mrs. Justine Cartier, the literary executrix, w
of 20 years until summer 2004. We had also agre

strictions was bequeathed at Mr. Bloomfield’s death
m Public Archives Canada had agreed on a restriction
estriction would be subsequently reviewed. Review of
conditions of access to a fund is standard practice it enables us to take into account the evolution of the
situation of the donor or its representatives. When iew was made in late summer 2004, LAC and Mrs. Cartier
agreed that the fund would be restricted for a pg&iod of 10 years after her death to ensure that the privacy of
individuals was protected. This review of a rictions was made in accordance with institutional procedures
established for funds and collections from Pgyate’sources.

[64] Third, in a letter of August 8,
consultation made, the reasons wh
namely (applicant’s record, affidq¥

e respondent explained, in the light of new information and the
to the Bloomfield fund was denied, and that this was a final decision,
aurice Philipps, Exhibit 37):

[TRANSLATION]

The standard practice
response to an access 4

e @n a restriction expires, is to contact the donor or his literary executor, usually in
} tion, to advise them about the expiration of the restriction period and to consult them on

s\ Irat might require an extension or modification. You may be sure that the public interest and
the purpose of \ ) tion to give as wide as possible access to Canada’s documentary heritage are always
considered in such ¥§€ussions. Agreements with donors regarding temporary restrictions are in keeping with this
purpose an ublic interest in that they allow Library and Archives Canada to acquire for immediate processing
signific archive funds that would otherwise risk not being acquired until much later, thereby delaying their
distribuRM € ven result in them remaining indefinitely unavailable to Canadians.

In se, | have reviewed the reasons given in support of an extension and am persuaded that it is fully justified.

ss restrictions are maintained for the period indicated. They constitute a contractual agreement binding on
ry and Archives Canada.

5] From this correspondence, it appears that LAC regarded Mrs. Bloomfield as the manager of the access
restriction period and that as such her decision as to an extension of the non-access period was final. The donor, Mr.
Bloomfield, did not give Mrs. Bloomfield this power of management. He twice stated specifically that the non-access



period was 20 years. Such was his intention and it must be respected. The interpretation of Mrs. Bloomfield’s role by
LAC was an error of law.

(6) Did the respondent err in deciding to extend the period of restriction on access to the Bloomfield %

[66] Upon the expiration of the period of access restriction to the Bloomfield fund imposed by (#2 oogyfield,
LAC concluded a new agreement on September 8, 2004 with Mrs. Bloomfield, the literary executr}y p
Bloomfield fund, imposing a new access restriction on the Bloomfield fund according to which doxyrertts would
only be available to the public 10 years after her death. Subsequently, on April 20, 2005, the néw=¥iction on
access to the Bloomfield fund was extended to a period of 25 years after Mrs. Bloomﬁeld. There is no

n

explanation in the record as to the reasons for this extension and the letter of August 8, 2Q( jlent about it.

[67] The Guidelines state the following regarding consultations with donors an aworities as to access
restrictions on LAC funds (applicant’s record, affidavit of Maurice Philipps, Exhi ):

CONSULTATION WITH DONORS AND OTHER AUTHORITIES &

Analysis should be followed, where necessary, by consultation with the
departmental access-review officers) or colleagues with experience rel
it comes to sensitive or highly sensitive personal information, donors
permission restriction or a longer period of closure than the archivi
restrictions, the archivist must balance the legitimate rights of the
where possible.

ther authorities (such as

imilar records. As noted above, when
ir designates may require the use of a
recommend. In negotiating such

ith the Archives’ desire to facilitate access

[68] Further, the LAC deputy head explained in his le
representative when an access restriction period expires
practice at LAC to consult donors and their repre i
restriction before and after the transfer of docum C. It is worth noting that though in practice LAC
negotiates access restrictions with donors and their entatives, once the documents are in the LAC’s possession,
the deputy head has a discretionary power to q@ficlude access restriction agreements with donors and their

representatives under the Act and the mand@ tred on them.

@applicant the policy of consulting the donor or his
ore, it can be seen that there was a well-established

determine the length and particulars of an access

[69] Although the 10-year extension
Bloomfield expressed a desire that t
page 150) for privacy reasons and

striction period in September 2004 was well documented, as Mrs.
tension be extended by 10 years after her death (see applicant’s record,
t her husband’s reputation, such was not the case with respect to the
pril 20, 2005 (see applicant’s record, page 114). No explanation was
provided in support of such a ch@agdvFurther, this decision is contrary to the LAC Guidelines indicating that a
restriction period is reviewe as it expires. There appears to be a contradiction in the letter of August 8,

[70] The deci :o DN
the circumstancs \ bw of the facts in the case and the absence of reasons for this new extension, which was
contrary to the Guid es. Therefore, as it was not correct, it is reviewable.

IV. Coife

[71] applicant sought damages. This proceeding is an application for judicial review and no damages can be
(sce subsection 18.1(3) [as enacted by S.C. 1990, c. 8, s. 5; 2002, c. 8, s. 27] of the Federal Courts Act;
2bjle v. Canada (Attorney General), [1999] F.C.J. No. 1727 (T.D.) (QL)).

In addition, the applicant asked this Court to award him unrestricted access to the Bloomfield fund. Bearing
mind the Act and Guidelines, it was noted that LAC has discretion on access applications but must exercise it in

accordance with the access objective of the Library and Archives of Canada Act, the conditions imposed by the

donor of the personal documents, and other legitimate factors. It must be exercised in accordance with this judgment,



the Act and the Guidelines. The matter must accordingly be referred back so that reconsideration of the access
application may take place.

V. Costs
[73] In view of the conclusion at which I have arrived, costs are awarded to the applicant. Q( i: o
[74] C

The applicant sought costs on a solicitor-client basis. For costs to be awarded on that basis,§ edse law
requires that the evidence show reprehensible conduct on the part of the party against whom cos awarded
(Balfour v. Norway House Cree Nation, 2006 FC 616, at paragraphs 17-19; Mackin v. New Bxynswick (Minister of
Finance); Rice v. New Brunswick, [2002] 1 S.C.R. 405, at paragraph 86). Clearly, that is case here.

JUDGMENT Q
THE COURT ORDERS THAT:

- The application for judicial review of the decision of August 8, 2005 is al d the matter must be referred
back to the decision maker for a new decision to be made based on the ein;

- Costs are awarded to the applicant.

' * The record discloses the content of this letter to the effect t&owing her husband’s death, Mrs. Bloomfield

(Mrs. Cartier) noted that the restriction would be for 20 yeas; it would be revised at a later date (see applicant’s
record, affidavit of Maurice Philipps, Exhibit P-1).

** [t is important to note that since then the letter loomfield (Mrs. Cartier) dated August 31, 2004 has

been obtained by the applicant. It explains that thq\ 0-ye}} restriction extension was warranted to safeguard for
privacy reasons the reputation of Louis M. B% ee applicant’s record, affidavit of Maurice Philipps, Exhibit

&
&
O
Q



