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CABES /i.s y 
DETERMINED IN THE 

EXCHEQUER COURT OF CANADA. 

JACOB P. CLARKE AND JOHN R. 
BARBER 	 SUPPLIANTS ; 1892  

Mar. 1&. 
• AND • 

HER MAJESTY THE QUEEN 	RESPONDENT. 

Practice--Extension of time for leave to appeal after period prescribed by 
statute has expired—The Exchequer Court Act (1SS7) sec. 51 ; 53 Vic. 
e. 35, s. 1—Grounds upon which extension u>ilt be granted. 

Where sufficient grounds are disclosed, the time for leave to appeal 
from a judgment of the Exchequer Court of Canada prescribed by 
section 51 of The-Exchequer Court Act (as amended by 53 Vic. c. 35, 
s. 1) may be extended after such prescribed time has expired. [The 
application in this case was made within three days after the 
expiry of the thirty days within which an appeal could have been 

• taken.] 	 • 
2. The fact that a solicitor who has received instructions to appeal has 

fallen ill before carrying out such instructions, affords a sufficient 
ground upon which an extension may be allowed after the time 
for leave to appeal prescribed by the statute has expired. 

3. Pressure of public business preventing a consultation between the 
Attorney-General for Canada and his solicitor within the pre-
scribed time for leave to appeal is sufficient reason for an exten-
sion being granted although the application therefor may not 
be made until after the expiry of such prescribed time. 

11OTION for extension of time for leave to appeal (1). 
The judgment from which the defendant desired to 

appeal to the Supreme Court of Canada was pronounced 

(1) 50-51 Vic. c. 16, s. 51, as ceeding, in which the actual 
amended by 53 Vic. c. 35, s. 1 : amount in controversy exceeds 

Any party to any action, suit, five hundred dollars, who is dis-
cause, matter or other judicial pro- satisfied with any final judgment 
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1892 herein on the 16th day of December, 1891. The ordinary 
CLARKE time in which the defendant had leave to appeal under the 

TAE 	
statute expired on the 16th January, 1892. The reasons 

QUEEN. why the ordinary time was allowed to expire before 
statement an extension was asked by the defendant, and the 
of Facts. 

grounds upon which the present motion is made, 
appear from the following affidavits : 

(1.) " I, James Morris Balderson, of the City of 
" Ottawa, in the County of Carleton, Barrister, make 
" oath and say :— 

" 1. I am a member of the firm of O'Connor, Hogg & 
". Balderson, solicitors herein for Her Majesty's Attor-
" ney-General for the Dominion of Canada. 

" 2. The judgment of the Exchequer Court in this 
" case was delivered on the sixteenth day of Decem-
" ber, 1891. 

" 3. Owing to the Christmas Vacation immediately 
" succeeding the date of delivery of said judgment and 
" owing to the subsequent absence from Ottawa of 
" Her Majesty's said Attorney-General of Canada the 
" said solicitors herein for the Attorney-General of 
" Canada have been unable to consult with him to 

given therein by the Exchequer shall thereupon, within ten days 
Court, in virtue of any jurisdic- after the deposit, give to the parties 
tien now or hereafter, in any affected by the appeal, or their 
manner, vested in such court, respective attorneys or solicitors, 
and who is desirous of appealing by whom such parties were re-
against such judgment, may, presented before the judge of the 
within thirty days from the day Exchequer Court, notice in writ-
on which such judgment has been ing that the case has been so set 
given,  or within such further time down to be heard in appeal as 
as the judge of such court allows, aforesaid ; and in such notice the 
deposit with the registrar of the said party so appealing may, if 
Supreme Court the sum of fifty he so desires, limit the subject of 
dollars by way of security for the appeal to any special defined 
costs ; and thereupon the registrar question or questions ; and the 
shall set the appeal down for said appeal shall thereupon be 
hearing before the Supreme Court heard and determined by the 
on the first day of the next Supreme Court. 
session ; and the party appealing 
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" ascertain if it is his intention to appeal to the 	1892 

" Supreme Court of Canada from the said judgment CL` ÂE 
" herein of the Exchequer Court, and consequently the THE 
" said solicitors herein for the Attorney-General for QUEEN. 
" Canada desire to have the time for the appealing to Statement 

" the Supreme Court extended for one month from the 'acts. 
" date hereof to allow them an opportunity to consult 
" with the said Attorney-General for Canada on his 
" return to Ottawa and ascertain if he desires to 
" appeal.........." 

(2.) " I, William Drummond. Hogg, of the City of 
" Ottawa, in the County of Carleton, Barrister-at-Law, 
" make oath and say :— 

" 1. That I have had' and still have the, conduct of 
" the defence in this case on behalf of the Attorney-
" General of Canada. 

" 2. That the judgment herein confirming the report 
" of the referees was pronounced by the court on the 
" 16th day of December, 1891. 

" 3. That within the thirty days allowed by the 
" Supreme and Exchequer Courts Act within which 
" an appeal to the Supreme Court of Canada may be 
" taken I was instructed to give notice of appeal in 
" this case to the said. Supreme Court. 

" 4. That on or about the 8th day of January I was 
" taken ill with a severe , attack of the grip and for 
" upwards of ten days I was confined to my house 
" unable to attend to any of the business of my office, 
" and for some part of the time, not allowed by my 
" medical adviser to consult with reference ,to any 
" legal matters which were at that time pending in 
" my office. 

" 5. That I was not allowed to return to my business 
" until the 18th day of January last past, and, as a 
" consequence of my illness. and the confinement to 
" my house, the time within which notice of appeal 

I,4 
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1892 " should have been given in this case had elapsed 
CL R E " and I immediately instructed a motion to be made 

Tv. 	" to have the time extended. 
HE 

QUEEN. 	" 6. That at the time I gave such instructions I was 
Argument " not attending to active duties in my office, and 
of Counsel. 

" my partner, James Morris Balderson, made the affi= 
davit upon which the motion herein was based ; and 

" I am desirous of adding, to the grounds set out in 
" his affidavit in support of the motion, the facts above 
" set out in this affidavit 	 

March 18th, 1892. 

Hogg, Q. C., in support of motion :— 

The application is made under the 51st section of 
the Act 50-51 Vic. c. 16, which gives the party desi-
rous of appealing leave to do so within thirty days from 
the day on which the decision has been given or 
within such further time as the judge or the court 
may allow. Under this section your Lordship has full 
discretion to grant such an order under the circum-
stances of this case. The circumstances of this case are 
such as will commend themselves to your Lordship's 
mind. The application for extension of time was made 
three days after the thirty days mentioned in the sec-
tion had elapsed. I propose to submit that this case 
does not come within the rules at all. It arises 
under the statute. The rules of court do not seem to 
deal specifically with the extension of time. There is 
nothing in the rules that is applicable to this case. 

It appears to me that the effect of the Whole practice 
of the courts is to allow an extension where a proper 
case is made out. As it does not come within the rules 
of court in any way, it must be treated in the same way 
as cases of similar character in other courts. 	• 

It will, no doubt, be contended that the application 
not having been made within the thirty days, your 
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Lordship's discretion is at an end. But on this point 1892 

I wish to refer to the case of Banner v..Tohnson (1) Cz R E 
which was a case arising under the Companies' Act ; THE 
but the powers which your Lordship has under this QUEEN. 

Act are greater in respect to exercising discretion than Argument 
of Counsel, 

the provisions of the Companies' Act. At page 170 
the Lord Chancellor (Hatherly) says 

An argument was adduced in favour of that view from an ordinary 
rule of our courts, namely, that where an application is made for an 
extension of time, the application must be made before the period of 
time has elapsed.. That, no doubt, is so in cases of putting in answers, 
and such like. But there is this to be said with reference to that, that in 
Chancery the court bas all its own orders and rules under its own con-
trol; and, although, as a rule, it wottld say that the application ought 
to be made before the actual time has run out ; yet case after case has 
occurred where, on payment of the costs, which the parties are always 
made to pay on such occasions, the court, having its orders under its 
Own control, has extended the time and allowed the matter to be 
entered into. 

The result of this case was that an order for an ex-
tension of time was granted some ten months after 
the time had expired. And, notwithstanding the 
lapse of time, the order made by the Court of Appeal 
was confirmed by the House of Lords upon the, words 
of the statute. In Wheeler v. Gibbs (2) we have a 
fully stronger case in support of my contention. • In 
that case the appeal had been dismissed for want of 
prosecution, on the ground that a certain notice had 
not been given within a certain time. Subsequent to 
the judgment dismissing the appeal, an application 
was made to the court below to extend the time for 
giving the notice. The court below so extended the 
time. The appeal had been reinscribed, and upon 
motion to quash, the. question came up whether the 
time should have been extended' in this way, and it 
was held that the judge of the court below in extend- 

(1) L. R. 5 H. L. 157. 	(2) 3 Can. S. C. R. 374. 
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1892 ing the time had acted properly within the words of 
CL R E the statute. (See the judgment of the Chief Justice 

THE 	at page 395.) I submit that the words used by the 
QUEEN. learned Chief Justice are most applicable to the words 

Argument of our statute. 
of Counsel. I 

submit, under section 51 of The Exchequer Court 
Act, your Lordship has full right to exercise your dis-
cretion although the prescribed time has expired with-
in which the appeal had to be taken out and the 
notice given. You have a perfect right under this 
section to allow the extension of time where the appli-
cation is made after the thirty days. 

There are a large number of cases in the reporte 
dealing with the question of discretion in matters of 
this kind, the result of them being that you find fifty 
per cent of them one way and fifty per cent the other. 
But the rule deducible from them would seem to be that 
an application for an extension after the prescribed 
time has expired will be granted, unless by the lapse 
of time the position or rights of the parties have been 
changed, and unless some reason why the time should 
not be extended be shown by the adverse party. The 
question is fully discussed in the case re Manchester 
Economic Building Society (1). That decision is based 
upon a rule of court. There is another case, that of 
re Ambrose Lake Tin and Copper Company (2). In this 
case the time was extended, and it is perhaps a case as 
nearly like the present case as one can be. No length 
of time elapsed after the last day of the time prescribed 
for giving notice of appeal and when the application 
was made. 

Now there is a case in our reports, The Glengarry 
Election Case (3). I submit that The Glengarry Elec- 

(1) 24 Ch. D. p. 488. 	 (2) 8 Ch. D. 643. 
(3) 14 Can. S. C. R. 453. 
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tion Case does not affect the rule as laid down in Ban- 1892 
ner v, Johnson (1). 	 CL gE 

Now as to the facts set out in the affidavits. TV.  
While there would seem to be some contradiction QUEEN. 

between the affidavits made in support of the Argument 

motion for the extension, I can explain it by saying, 
of Counsel. 

with regard to Mr. Balderson's affidavit, that where 
he states that the solicitors for the Crown had been 
unable before the expiration of the thirty days to con- 
sult with the Attorney-General to ascertain if it was 
his intention to appeal, he is under a misapprehension. 
As a matter of fact I had instructions to appeal before 
that date. Your Lordship will observe that I have 
stated that I was instructed to give notice of appeal 
within the thirty days. I had abundance of time after 
the 8th of January to do that. In my letter of the 18th 
of December, I had written to the Deputy Minister and 
asked him as to whether an appeal would be taken. 
This shows very plainly that the question of taking an 
appeal was under discussion, and it was in consequence - 
of this report of mine that that letter was written by 
the Deputy Minister. I submit that here we have a. 

case where if ever there were one in which the time 
should be extended after the prescribed period had ex- 
pired, it should be, done here. If ever there could be a 
case where, the exercise of your 'discretion should be 
applied to it, that case is this. The 16th of January 
was Saturday, and the 17th was Sunday, and on Tues- 
day the 19th the application was made. There is noth- 
ing to show that the respondents have suffered by 
reason of the delay of two days. In the case of Banner v. 
Johnson (1) the time was extended although ten months 
had elapsed from the expiry of the prescribed time be- 
fore the application was allowed. It cannot be shown 
that the suppliants have been prejudiced by the delay, 

(1) L. 'R. 5 R. L. 157. 
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1892  and at least it should have been set out in their affida-
vits. (He cites re New Callao (1) which is followed 

V. 	in re Manchester Economic Building Society (2), and THE 
QUEEN. re Blyth and Young) (3). 

Argument McCarthy, Q.C., contra : of Counsel. 

The various questions which my learned friend b as 
discussed at considerable length I do not propose to 
occupy time in answering ; but I do not wish to be 
considered as conceding them. The case of Banner v. 
Johnson (4), I am inclined to think, is decisive of the prac-
tice in such matters.. I am inclined to regard that case 
as decisive as to what extent discretion may be exer-
cised in a case such as the present. I don't think that 
The Glengarry Election Case (5) should be considered to 
affect it in any way. But I do not propose to labour that 
point ; and while not conceding it I leave it for your 
Lordship to decide. 

The next question that arises is, what is the ground 
put forward here for the exercise of your Lordship's 
discretion ? It is certainly not sufficient to take out a 
summons without grounds being given for it, or an 
affidavit showing that the Crown has been placed in 
some position which gives an equity against the sup-
pliants. The legislature has fixed the period of thirty 
days in an ordinary case in which an appeal should be 
taken, and where that period has expired something 
more must be shown than the Crown has undertaken 
to do here in order to obtain an extension of that time. 
Now with regard to the affidavits upon which this 
motion is based, they are not consistent. The first 
affidavit on which the summons was issued states that 
an extension of time was required for the purpose of 
enabling the solicitors to obtain instructions to appeal 

(1) 22 Ch. D. 484. 	 (3) 13 Ch. D. 416. 
(2) 24 Ch. D. 488. 	 (4) L.R. 5 H.L. 157. 

(5).14 Can. S. C. R. 453. 
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from the Attorney-General. The date of this affidavit 1892 
was the 19th January, 1892. (Reads the affidavit of CLT E 
J. M. Balderson) (1). Apparently up to that time no in- 

TxE 
structions to appeal had been given. 	 QUEEN. 

[Hogg, Q.C.—If my learned friend will allow me I Argument 
of Counsel. 

can explain the matter in three words : The explana-
tion is simply this, the consultations and instruôtions 
which I had were had with and obtained from the 
Deputy Minister. The instructions I got were obtained 
from the Deputy Minister, but we wanted to see the 
Attorney-General of Canada who. was . at that time 
absent.] 

Now, if the case were that the solicitor was instructed 
to appeal and fell ill before he had carried out his in-
structions it would be quite a different matter. That, I 
fancy, would be a case falling within the equity men-
tioned in the authorities. I prefer to rely on the state-
ment made by Mr.•Balderson as to how the matter 
stood. Mr. Balderson's affidavit is to the effect that it 
was owing to the Christmas Vacation intervening and 
the absence of the Attorney-General previously to the 
application being made,-that they wished further time 
to consult with him as to the expediency of taking the 
appeal. Now it seems as a matter of fact that the 
Attorney-General was absent but a few days during 
that vacation. And at all events . it is not shown 
that he was pressed with business to such an extent 
that an opportunity was lacking to promptly consult 
with him. If he had been really :pressed. with business 
and it was so stated, I think that would be a good 
ground for the extension. All the cases referred to 

• in the Annual Practice of 1892 go to show that there 
must be an equity subsisting in favour of-the party 
applying for an extension. In Holmstead Langdon's 

(1) See p. 2. 



10 	 EXCHEQUER COURT REPORTS. 	[VOL. III. 

1892 	Ontario Judicature Acts (1), the authorities are collected, 
CLARKE and they show that there must be an equity of some 

v 	sort (2). THE 
QUEEN. 	Now what is the equity on which they rely in this 

Argument case ? I admit that the sickness of the solicitor, if it 
of Counsel. 

had been more particularly stated, might have justified 
an extension. For instance, if it had been so that he 
had sole charge of the business and the business had 
to stand still during the sickness. Here nothing of the 
sort was shown, and there is no equity of any kind to 
put forward to entitle the Crown to the relief sought. 
To grant an extension under such circumstances 
would be contrary to justice. In. this case they have 
consented to the judgment and the reference to a master. 
And they have allowed the suppliants to go to all this 
great expense before they ask for the right to appeal. 
At this late date they ask your Lordship to exercise your, 
discretion to enable them to raise all the questions in 
the case by an appeal to the Supreme Court and, ulti-
mately, to the Privy Council. Taking the case as it 
stands it would seem to be the better way and a way 
more consonant with our ideas of justice to leave the 
parties as they are. There is no particular equity that 
they have shown while it is clearly their duty to do so. 

Then your Lordship has to consider even if there 
be an equity shown if it is not overborne by the equities 
of the other side (2). 

It seems to me that the facts that have been men-
tioned show that this is a case in which justice requires 
that the extension should not be allowed (4). 

BURBIDGE, J.—I think I should make the order. 

(1) P. 81. 	 Building Society , 24 Ch. D. 497 
(2) CitesreNew Callao 22 Ch. D. and Curtis v. Sheffield 21 Ch. D. 1. 

484, and Cusack v. London & N.W. 	(4) Cites Platt v. The Grand 
Ry. Co., 1 Q.B. 347 (1891). 	Trunk Railway Company, 12 Pr. 

(3) Cites 1Vlanchester Economic (Ont.) 380. 
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With reference to an appeal on the questions de- 1892 
cided in the McLean.  Case (1) and. in view of which the CL RE 
judgment by coasent was given in this case, and' the THE 
reference .made as in the Boyd Case (2), the suppliants QUEEN. 
would, it appears to me, have some reason to com- Reasons 

plain ; for the delay has been long and they have Judgiuforent. 

been allowed to go to great expense in proving 
the damages. But the only ground for appeal given, 
although there may be others not disclosed upon 
which the Crown may rely,•is that which arises on 
my own judgment in respect of the evidence that the 
referees declined to admit. As to that, I do not think 
a delay of two or three days ought to prevent me from 
extending the time. The Crown on the 19th January 
asked me for an order which I would have granted on 
the 16th January if a motion had been made therefor, 
and I think I ought not now to refuse it. 

Taking the facts established by Mr. Hogg's affidavit 
it is conceded that grounds for the order asked for are 
disclosed. Then, as to Mr. Balderson's affidavit,—it 
simply amounts to a statement by one of the solicitors 
for the Crown that they needed further time to consult 
the Attorney-General ; and that, also, in view of the 
large amount of public business Her Majesty's Attorney- 
General for Canada is called upon to transact, appears 
to me, under the circumstances of this case, to afford a 
sufficient reason for making the order to extend the 
time within which the appeal may be taken. The 
only question is as to the terms. 

[McCarthy, Q.C.—Your Lordship will make the order 
then on terms ?) 

I think there should be conditions to secure you the 
fruits of your judgment, and one of the conditions 
should be that you have interest upon the judgment. 

(1) The Queen v. McLean 8 Can. (2) Boyd v. The Queen 1 Ex. C.R. 
S. C. R. 210. 	 186. 
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1892 Of course, I have no right to give interest after judg-
CLARKE ment, that is a matter for the Minister of Finance. 

THE 	[Hogg, .Q.C.—Then by this conditioiyou really vary 
QUEEN. your judgment ?} 
n...on. 	Not at all ; I merely give you leave to appeal on 

Judgment. condition that an undertaking be filed to the effect 
that if the judgment of this court is ultimately sus-
tained the Crown will pay interest on it at the rate of 
four per cent. 

I extend the time for leave to appeal seven days 
from this date, and upon the terms of the Crown paying 
the costs of this application (except the enlargements 
at the request of the suppliants) and on condition of 
the Crown undertaking to pay interest at the rate of 
four per cent from the date of the judgment of the 
Exchequer • Court, upon any judgment ultimately re-
covered. 

Order extending lime for leave to appeal granted. 

Solicitors for suppliants : Macdonald, Merritt (Yr Shep- 
ley. 	• 

Solicitors for respondent : O'Connor, Hogg & Balder- 
son. 
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DAME SARAH DICKENSON CORSE  P 

	

	 1892 
LAINTIFFS ;  AND EUSÈBE TONGAS 	 Mar. 21. 

AND 

HER MAJESTY THE QUEEN 	DEFENDANT. 

Goods stolen while in bond in Customs Warehouse—Claim for value thereof 
against Crown—Crown not a bailee—Personal remedy against officer 
through whose act or negligence the loss happens. 

The plaintiffs sought to recover from the Crown the sum of $465.74, 
and interest, for the duty paid value. of a quantity of glaziers' 
diamonds alleged to have been stolen from a box, in which they 
had been shipped at London, while sùch box was at the examin-
ing warehouse at the port of Montreal. 

On the 21st February, 1890, it appeared that the box mentioned was in 
bond at a warehouse for packages used by the Grand Trunk Rail-
way Company, at Point St. Charles, and on that day the plaintiffs 
made an entry of the goods at the Custom-house, and paid the 
duty thereon ($107.10). On Monday, the 24th, the Customs officer 
in charge of the warehouse at Point St. Charles delivered the box 
to the foreman of the Custom-house carters, who in turn 
delivered it to one of his carters, who took it, with other par-
cels, and delivered it to a checker at the Customs examining 
warehouse. The box was then put on a lift and sent up to the 
third floor of the building where it remained one or two days. 
It was then brought down to the second floor and examined, when 
it was found that the diamonds had been stolen—the theft having 
been committed by removing the bottom of the box. Although 
the evidence tending to show that the theft was committed while 
the box was at the Customs examining warehouse at Montreal 
was not conclusive, the court drew that inference for the purposes 
of the case. 

Held—That, admitting the diamonds were' stolen while in the examin-
ing warehouse, the Crown is not liable therefor. 

2. Iu such a case the Crown is not a bailee. The temporary control 
and custody of goods imported into Canada, which the law give's 
to the officers of the Customs to the end that such goods may be 
examined and appraised, is given for the purpose of the better 
securing the collection of the public revenue. Without such a 
power the State would be exposed to frauds against which it 
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1892 	would be impossible to protect itself. For the loss of any goods 

CORSE 
v, 	remedy, except such as the injured person may have against the 

TEE 	officers through whose personal act or negligence the loss happens. 
QUEEN. 

Statement THIS was a claim against the Crown for the recovery 
of Facto. of the duty paid value of a quantity of glaziers' dia-

monds which were alleged to have been stolen while 
in the custody of the Customs authorities at the port 
of Montreal (1). 

The matter came before the court on a reference by 
the Minister of' Customs under The Customs Act (R. S. 
C. c. 32, sections 182 and 183, as amended by 51. Vic. 
c. 14, s. 34). 

The facts of the case appear in the reasons for judg-
ment. 

December 9th, 1891. 

Hogg, Q. C., for the defendant : I submit that the 
facts do not show that the diamonds were stolen while 
in the possession of the Crown. The goods were 
entered in the usual way and the duty paid as usual. 
The Crown, therefore, is neither liable in respect of 
indemnifying the importer for the value of . the goods 
nor in respect of refunding the duty. Admitting, for 
the sake of argument, that the goods were stolen while 
in the possession of the Customs authorities, the Crown 
would not be liable. An action in trover or conver-
sion would lie in such a case against the person 
through whose act or fault the loss arose, but not 

(1) By sec. 15 of The Exchequer tainty, but not so as to restrict the 
Court Act (50-51 Vic. c. 16) it is generality of the foregoing terms, 
enacted as follows :—The Exche- it shall have exclusive .original 
quer Court shall have exclusive jurisdiction in all cases in which 
original jurisdiction in all cases in the land, goods or money of the 
which demand is made or relief subject are in the possession of the 
sought in respect of any matter Crown, or in which the claim 
which might, in England, be the arises out of a contract entered 
subject of a suit or action against into by or on behalf of the Crown. 
the Crown, and for greater cer- 

while so in the custody of the Customs officers the law affords no 
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against the Crown. (Cites Cotton v. Lane (1) ; Whit- 1892 
field v. Le Despencer (2) ; Rowning v. Goodchild) (3). In Cô ss  
such a case as this the Customs department is assimi- TH

E 
lated to the Post Office. If the Postmaster-General QUEEN% 
cannot be held responsible for the loss or theft of a Argument 

letter containing money ( Whitfield y. LeDespencer, ut 
of Counsel, 

supra), the Minister of Customs, representing the 
Crown.in this case, cannot be held liable here. Both 
the Customs and the Post Office departments collect 
revenues of the Crown, and the two are in an analo-
gous position. (Cites Lord Canterbury v. The Queen (4); 
The Queen v. MacFarlane) (5). Sec. 15 of The Ex-
chequer Court Act (6) does not alter the law in any-
way from that existing in England to-day, and the 
cases there show that the Crown is not responsible 
for the torts of its servants. (Cites Clode on Petition of 
Right) (7). 

Curran, Q.C., for the plaintiffs : There •is no doubt 
that the Crown is liable in such a case as this,—not 
only to return the duty paid but also to make good 
the value of the goods stolen while in its possession. 
There is no analogy between the Customs and the 
Post Office departments with respect to the reason for 
non-liability of the Crown for the safe-keeping of 
goods, because in the case of the Post Office a man is 
not obliged to use it, he may send his letters by a 
servant, while in the other case he is bound to put his 
goods in the custody of the Customs authorities by 
law. He has no option. 

BURBIDGE, J., now (March 21st, 1892) delivered judg-
ment. 

(1) 1 Ld. Raym. 647. 	 (4) 12 L. J. Ch. 281. 
(2) 2 Cowp. 754. 	 (5) 7 Can. S. C. R. 216. 
(3) 2 Win. Black. 906. 	(6) 50-51 Vic. c. 16. 

(.7) Pages 88 and 89. 
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The plaintiffs seek to recover from the Crown the 
sum of $465.74 and interest, for the value, including 
the duty paid, of a quantity of glaziers' diamonds 
alleged to have been stolen at the examining ware-
house in the port of Montreal from the box in which 
they had been shipped at London. 

On Friday, the 21st day of February, 1890, the box 
mentioned was, it appears, in bond at a wareh6use for 
packages at Point St. Charles, Montreal, used by the 
Grand Trunk Railway Company. On that day the 
plaintiffs made an entry of the goods at the Custom-
house, and paid the duty thereon 0107.10). On Mon-
day, the 24th, Owen Smith, the Customs officer in 
charge of the warehouse at Point St. Charles, delivered 
the box to Daniel O'Neil, the foreman of the Custom-
house carters, who in his turn delivered it to John 
Mooney, one of the carters, who took it with other 
parcels and delivered it to Owen Ahern, a checker at 
the Customs examining warehouse. The box was then 
put on a lift and sent up to the third floor of the 
building where it remained one or two days. It was 
then brought down to the second floor and examined, 
when it was found that the diamonds had been stolen. 

The bottom of tile box, by removing which the theft 
had been effected, had not been skilfully replaced, and 
one of the nails used to fasten it on had come out 
at the side of the box. This nail was not, it 
appears, noticed by any of the persons who saw or 
handled the box until after it had been opened and the 
loss discovered. 

O'Neil, Mooney and Ahearn think that they would 
have noticed the nail if it had been exposed when the 
box passed through.their hands. Smith was not at all 
sure that he would have done so, because he handles 
many boxes and it was the carter's business to object 
if the box was not in good order, though if he had 
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noticed the nail the fact would, he thinks, have struck 1892 

him. On the other hand, Labelle who opened the box Co 
in the examining warehouse, and those who were with THE 
him, do not appear to have observed that anything was QUEEN. 
wrong with it until after the box had been opened nesseri. -- 

and found to be empty. 	 Judfpnent. 

On this state of facts I -am asked by the plaintiffs to 
find that the theft was committed while the box was 
at the examining warehouse, and although the evi-
dence is not to my mind conclusive one way or the' 
other, 'I shall accede to the plaintiff's contention and 
for the purposes of the case draw that inference from 
the facts proved. 

For the loss of the goods under these circumstances 
the plaintiffs argue that the defendant is liable. With 
that view I cannot agree. 

Even if it were possible under the authorities to hold 
that the Crown was, in the ordinary acceptation of the 
word, a bailee of the goods in question, and bound in 
keeping them to that degree of diligence which the law 
exacts, for example, of such special or quasi-bailees as 
captors or revenue officers,the plaintiffs would, I think, 
fail (1). There is no evidence of want of diligence in 
keeping the goods, or, if it is to be inferred that they 
were stolen by a servant of the Crown, of negligence in 
selecting or retaining the dishonest servant. But the 
question is not to be determined by the law of bail-
ments. The officer of the Crown who has the custody 
of goods sent to a Customs warehouse for examination 
may be, and no doubt is, in a sense., a bailee of such 
goods, but the Crown is not (2). For any wrong com-
mitted by an officer of the Crown the injured person 

(1) Story on Bailments, ss. 38, 	(3) Whitfield v. LeDespencer, 
39, 444-450, 61:3-618 ; Finucane v. 2 Cowp. 765 ; Rowing v. Goodehild, 
Small, 1 Esp. N.P.C...315. 	2 Wm. Bl. 906 ; Story on Agency 

(2) Moore v. State of Maryland, s. 319. 
47 Md. 467 ; 28 Am. R. 483. 

2 
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has his remedy against such officer (3), but the Crown 
is not liable therefor except in cases in which the legis-
lature has expressly, or by necessary implication, im-
posed the liability,. and given the remedy (4). 

Moreover, the officer answers for his own acts and 
omissions only and not for those of his subordinates (5). 

In answer to the suggestion that the Postmaster-
General is a carrier 'of letters and liable for the loss of 
bank-notes stolen therefrom by a sorter in the Post 
Office, Lord Mansfield, in giving judgment in Whitfield 
v. LeDespencer (6), says that: 

The Post Office is a branch of revenue, and a branch of police, created 
by Act of Parliament. As a branch of revenue, there are great receipts ; 
but there is likewise a great surplus of benefit and advantage to the 
public, arising from the fund. As a branch of police, it puts the whole 
correspondence of the Kingdom (for the exceptions are very trifling) 
under Government, and entrusts the management and direction of it to 
the Crown, and officers appointed by the Crown. There is no analogy, 
therefore, between the case of the Postmaster and a common carrier. 
	As to au action on the case lying against the party really 
offending, there can be no doubt of it ; for whoever does an act by 
which another person received an injury is liable in an action for the 
injury sustained. If the man who receives a penny to carry the letters 
to the Post Office, loses any of them, he is answerable ; so is the sorter 
in the business of his department. So is the Postmaster for any fault 
of his own 	But he is like all other public officers, such as the 
Lords Commissioners of the Treasury, the Commissioners of the 
Customs and Excise, the Auditors of the Exchequer, &c., who were 
never thought liable for any negligence or misconduct of the inferior 
Officers in their several departments. 

(4) See authorities cited in the Maryland, 47 Md. 467; 28 Am. 
The City of Quebec v. The Queen, 2 R. 483 ; and Langford v. The United 
Ex. C.R. 257, and in Burroughs v. States, 101 U. S. R. 341. 
The Queen, 2 Ex. C.R. 298. For 	(5) Story on Agency, s. 319 ; 
United States authorities, see The Cotton v. Lane, 1 Ld. Rayd. 646 ; 
United States v. Kirkpatrick, 9 Whitfield v. LeDespencer, 2 Cowp. 
Wheaton 720 ; Nichols v. The United 754 ; Dunlop v. Munroe, 7 Cranch 
States, 7 Wallace 122 ; Gibbons v. 242 ; Wiggins v. Hathaway, 6 Barb. 
The United States, 8 Wallace 269 ; 632 ; Brissac v. Lawrence, 2 Blatch. 
Schmalz v. The United States, 4 C. 121, 124. 
of C.R. 142 ; Moore v. The State of 	(6) 2 Cowp. 764-65-66. 
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The principle of the immunity of the State from 1892 

liability for wrongs committed by its officers is well CORSE  

illustrated in the opinions of the Supreme Court of the „L.. 
United States in a number of cases to which reference QUEEN. 

has already been made. 	 Reasons 

Mr. Justice Story, in delivering the opinion of theJudgmenc. 
court in the case of The United States y. Kirkpatrick 
(1), says that : 

The general principle, is that laches is not imputable to the Govern-
ment ; and this maxim is founded, not in the notion of extraordinary 
prerogative but upon a great public policy. The •Government can 
transact its business only through its agents, and its' fiscal operations 
are so various, and its agencies so numerous and scattered, that the 
utmost vigilance would ',not save the public from the most serious 
losses if the doctrine of laches can be applied to its transactions. 

This case was approved and followed in Dox v. The 
Postmaster-General (2). In Nichols v. The United States 
Mr. Justice Davis, who, delivered the opinion of the 
court, states the rule and the reason therefor, as fol-
lows (3) :— 

The immunity of the United States from suit is one of the main 
elements to be considered in determining the merits of this contro-
versy. Every Government has an inherent right to protect itself 
against suits, and if, in the liberality of legislation, they are permitted, 
it is only on such terms and conditions as are prescribed, by statute. 
The principle is fundamental, applies to every sovereign power, and 
but for the protection which it affords the Government would be 
unable to perform the various duties for which it was created. It, 
would be impossible for it to collect revenue for its support, without 
infinite embarrassments and delays, if it was subject to civil process 
the same as a private person. 

In the opinion of the court delivered by Mr: Justice 
Miller in The United States v. Gibbons (4), we find the 
following :- 	 • 

No Government has ever held itself liable to individuals.  for the 
misfeasance, laches or unauthorized exercise of power by its officers and 

(1) 9 Wheaton 735.. 
(2) 1 Peters, 318. 

2% 

(3) 7 wall•. 126. 
(4) 8 Wall. 274-75. 
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1892 	agents. In the language of Judge Story [Story on Agency, s. 319] "it 
CoRSE does not undertake to guarantee to any person the fidelity of any of 

ro. 	the officers or agents whom it employs, since that would involve it in 
THE 	all its operations in endless embarrassments, and difficulties and 

QUEEN. losses, which would be subversive of the public interests." 

Reason, 	The general principle which we have already stated as applicable to 

Judgment. all Governments forbids, on a policy imposed by necessity, that they 
should hold themselves liable for unauthorized wrongs inflicted by 
their officers on the citizen, though occurring while engaged in the dis-
charge of official duties. 

The same judge, delivering the opinion of the court 
in a later case, in which a question as to the jurisdic- 
tion of the Court of Claims was involved. (1), said :— 

While Congress might be willing to subject the Government to the 
judicial enforcement of valid contracts, which could only be valid 
as against the United States when made by some officer of the Govern-
ment acting under lawful authority, with power vested in him to 
make such contracts, or to do acts which imply them, the very essence of 
a tort is that it is an unlawful act, done in violation of the legal rights 
of some one. For such acts, however high the position of the officer 
or agent of the Government who did or commanded them, Congress 
did not intend to subject the Government to the results of a suit in 
that court. This policy is founded in wisdom, and is clearly expressed 
in the Act defining the jurisdiction of the court, and it would ill-
become us to fritter away the distinction between actions ex delicto and 
actions ex contractu which is well understood in our system of juris-
prudence, and thereby subject the Government to payment of damages 
for all the wrongs committed by its officers or agents, under a mistaken 
zeal, or actuated by less worthy motives. 

It is, therefore, always to be borne in mind that for 
the wrong of the public officer there is no remedy 
against the State unless the legislature thereof has 
created the liability and given an appropriate remedy. 
Of such instances of " liberality of legislation " (to use 
a term found in the opinion of Mr. Justice Davis that 
has been cited) the statutes of Canada and other 
British colonies afford a considerable number of 
instances (2) ; and in 17 Dalloz Rép. Jur. (3) will 

(1) Langford y. The United States, 	(2) The City of Quebec v. The 
101 U.S.R. 345. 	• 	 Queen, 2 Ex. C. R. 252. 

(3) C. 10, s. 1, Art. 5, p. 704. 
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be found a case where the owner of property stolen 1892  
from a box in the custody of the Customs officers dôRsE  
recovered from the Administration the value thereof THE 
under the provisions of the French Customs law of QUEEN. 

1791. But there is no suggestion that there is in the $redo  ,. 
case under consideration any statute to aid the plain-.FRaf►eakt. 
tiffs. Mr. Curran, for them, pointed out that the case 
differed from the storage of goods in a bonded ware- 
house, in which case the importer may exercise his 
option to leave the goods in the warehouse or not, but 
that in such a case as the present he has no option but 
must submit to having his goods taken to the examining 
warehouse to be examined by the officers of the Cus- 
toms. That is, no doubt, true, and it might be an 
element to take into consideration if the case depended 
upon the law applicable to bailees. But we have seen 
that in such a case the Crown is not a bailee. The 
temporary control and custody of goods imported into 
Canada, which the law gives to the officers of the 
Customs to the end that such goods may be examined 
and appraised, is given for the purpose of the better 
securing the collection of the public revenues. Without 
such a power the State would be exposed to frauds 
against which it would be impossible to protect itself. 
For the loss of any goods while so in the custody of 
the Customs officers the law affords no remedy, except 
such as the injured person may have against the officer 
through whose personal negligence or act the loss 
happens. 

There is another aspect of the case to which it is 
necessary briefly to refer. If the finding of the court 
had been, as the counsel for the Crown' contended it 
might have been, that the diamonds were stolen before 
the 21st February, 1890, it is evident that there was at 
the time nothing in respect of which any duties were 
payable and the plaintiffs would,. I think, have been 
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1892 entitled to a return of the duties paid by them. The 
CORSE plaintiffs' case supported, perhaps, as we have seen by 

THE 	
the weight of evidence was, however, that the theft 

QUEEN. was committed while the goods were in the examin- 
Heasori; ing warehouse. In that view of the facts of the case, 

Jud ment. -and it is the view in which it is to be disposed of, the 
duties were rightly paid. There will be judgment for 
the defendant, and the costs will as usual follow the 
event. 

Judgment for defendant with costs. 

Solicitors for plaintiffs : Curran 4^ Grenier. 

Solicitors for defendant : O'Connor, Hogg 4  Balder- 
son. 
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VICE-ADMIRALTY COURT OF BRITISH COLUMBIA.* 

THE..COSTA RICA. 

Salvage- Ordinary service performed at request of master of .stranded ship—
Jurisdiction of Vice-Admiralty Court ' to award compensation for 
same. 

A ship was stranded on a rocky shore with a point of rock protruding 
through her hull. H. was employed to blast it away and so free 
the ship. 

Held, that this was not a salvage service. 
2. That the Vice-Admiralty Court had jurisdiction to award reason- 

able remuneration in respect to the same, 
The Watt (2 W. Rob. 70) referred to. 

THIS was a claim of $5,000 for salvage. 

The following are the facts of the case :—The Costa 
Rica, a large vessel, insured for $60,000, had'been run 
ashore inside Beechy Head just beyond Royal Roads, 
in a partially sheltered position about ten or eleven. 
miles from. Victoria, B. C. A pointed rock, always 
covered at high water and always exposed ' at low 
water, had penetrated her hull some two or three feet, 
about twenty feet from her stern, and held her 
nailed to the reef She was not otherwise injured, 
nor in any immediate danger unless the wind had 
shifted, when her position would have been critical. 
The captain engaged Hagarty, the plaintiff, to go on 
board and blast away the rock which held her. 
Hagarty, misunderstanding the dimensions of the rock, 
took ten men, (enough for three gangs of blasters,) with 
iron drills, dynamite, &c. The operation required, 
evidently, considerable judgment and experience for 
• regulating the direction of the drills, the amount of 
explosive, &c. The whole work was successfully per- 

*This case was decided before 54--55 Vie. c. 29 (The Admiralty Act, 

1891) came into operation. 
R 

'1891 

Feb. 19. 
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1891 formed and the plaintiff and his party returned to Vic-
TIE C0STA toria within thirty-six hours from the first summons to 

RICA. Hagarty, the Costa Rica being forthwith hauled off by 
State""lit a tug and towed into the dry-dock in Esquimalt har- 
of Facts. 

bour. The ship would certainly have gone to pieces 
sooner or later if she had not been freed from this rock ; 
but the Dominion hull inspector in his evidence 
thought that she could have been got off by milder 
means, viz., by employing camels. The defendants 
paid $109 into court, calculated at $3 for a day's work 
for each of the ten men, $24 for material, and $50 for 
Hagarty himself. The plaintiff alleged that he had 
allowed each man 50 cents per hour for the whole 
thirty-six hours he himself had been engaged, and 
that the material used was worth $25. 

19th February, 1891. 

Wilson for plaintiff ; 

Pooley, Q.C., for the Costa Rica. 

Sir MATTHEW B. BEGBIE (CT) J.V.A.—This may be, 
perhaps, termed a salvage service in this sense—that the 
removal of the rock was a sine quiz non for the safety of 
the ship ; though this is denied by the witness Colliser, 
who considers that a simpler and less dangerous plan 
would have been to raise the ship from off the rock that 
held her transfixed. But this does not make the blasting 
a salvage service so as to earn a salvage reward. It was 
equally necessary, after the rock was blasted away, to 
tow her off the shore, to navigate her to a place of 
safety, to receive her into the dry-dock, and repair her 
there. The labourers of Mr. Hagarty would have failed 
of success—i.e., the ship would have sunk notwith-
standing his labours—if the dockers had refused to 
work. Are all these salvage services ? But none of 
them have sued.. And if these were salvage services, 
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all the men were salvors and the salvage remuneration 	1891 

is divisible among them all ; but they have all been THE CosTA 
paid ordinary wages, with something extra for work- RICA. 

ing overtime and on a Sunday. There was . no enter- Reasons 
fold- 

prise of peculiar risk ; the men were at their ordinary Judgment. 
work, only instead of blasting the foundation for the 
new hotel, they were blasting this point of rock in the 
hold of the Costa Rica. The work was well and ener-
getically performed and with good success, and they 
deserve a reward, as in The Watt (1), and The Favourite 
(2), and The Chetah (3). I shall allow $240, including 
$109 paid into court, for services and materials. I think 
the plaintiff was quite right in taking down an abund-
ant force of men, more, as it happened, than could be 
utilized. But time was all important,—a single tide 
might have lost the ship. 

As to costs : the only justification for coming into 
this court, rather than the County Court, is that it is a 
case of salvage. As in my opinion the plaintiff has 
made an extremely exaggerated demand, and in fact 
fails to prove salvage at all, I might dismiss the action 
with costs. But on the other hand I clearly have juris-
diction (as in The Watt, The Chetah, and other cases) 
to award reasonable remuneration, and the $109 paid 
into court by the defendant I think too little. Both 
parties fail in some particulars, and I shall leave each 
to pay his own costs. 

Judgment accordingly. 

(1) 2 W. Rob. 70. 

	

	 (2) 2 W. Rob. 255. 
(3) L. R. 2 P. C. App. 205. 
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1891 	VICE-ADMIRALTY COURT OF .BRITISH COLUMBIA.* 

May 18. 	
THE CITY OF PUEBLA. 

Collision—Navigation of dangerous channel—Rules to be observed when two 
vessels in same channel. 

Two steamers of considerable length and draught, the one entering, the 
other leaving the port of N., signalled to each other that they 
both proposed to take the same channel, which, though short, was 
narrow and tortuous. The one steamer being fully committed to 
the channel, it wag, under art. 18 of R. S. C. c. 79, the duty of 
the other steamer to remain completely outside until the first had 
passed completely through. 

2. Where a collision appears possible, but .as yet easily avoidable, 
neither N essel has a right to adopt manoeuvres which place the 
other vessel in a position of unnecessary embarrassment or diffi-
culty. The wrong-doer is solely responsible for damages from a 
consequent collision. 

THIS was a case of collision. 

The facts of the case are stated in the reasons for 
judgment. 

May 6th, 7th, 8th, 15th and 18th, 1891. 

The case was tried before Sir Matthew B. Begbie, C. 
J., Judge of the Vice-Admiralty Court for British 
Columbia,— Capt. Turner, R. N , and Lieut. Musgrave, 
R. N., sitting as Nautical Assessors. 

Bodwell and Irving for the Eton ; 

Davie, Q.C., and Hrtincken for the City of Puebla. 

Sir MATTHEW B. BEGBIE (C J.), J.V.A., now (May 
18th, 1891) delivered judgment. 

About 9 a.m., on the 22nd of January last, on a fine, 
calm morning, the Eton, about 310 feet long, and with 
4,000 tons of coal on board, left the wharf at Nanairmo 

*This case was decided before 54-55 Vic. c. 29 (The Admiralty Act, 
18. 1) came into operation. 
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to proceed to sea by the north channel. This is a nar- • 1891 

row and rather tortuous channel about 900 or 1,000 T 
feet long, between Middle Bank on the south and RTE aF  
Satellite Reef and Three Fathom Patch to the north. Ron* 

o. It lies nearly E.N.E. and W.S.W., the west end, nextJndf  :eaw 
the wharf, being environed by shoals, the east end 
being quite open and free from any danger. The Eton 
left on a port helm, moving. about from about N. W. 
towards north and east, until near the Black Buoy, No. 
7, when she headed N.E., looking almost, but not quite, 
clear down the north channel. At this point she seems 
to have been for the first time aware of the approach 
of the. City of Puebla coming in from the Gulf. of 
Georgia to coal at Nanaimo. This vessel is 340 feet 
long, and was almost fully loaded, having about 3;000. 
tons of cargo on board. On observing her approach, the 
Eton gave one whistle, which the Puebla answered also 
with a single blast. Both vessels thereby intimated 
their intention of passing each other, port side to port 
side (1). . This gave the Eton distinct notice that the 
Puebla was intending to take the north channel—the 
only other access to Nanaimo wharf being by the south 
channel, in taking which the vessels would have passed 
starboard to starboard, and the .Puebla must have seen: 
that the Eton was already committed to the north 
channel. Indeed, the Puebla seems, according to-  the 
viva voce evidence, to have seen the Eton while still 
lying at the wharf, at a. distance of two and a half to 
three .miles, and to have been aware of her subsequent 
movements. The Puebla's preliminary act, however, 
alleges that the Eton was first sighted about seven or 
eight lengths (about four cables) away.. r . 

At this distance from each other,. at - all events, both 
vessels were fully aware that 'they'were _about to meet 
"end-on," so that there was a risk of collision. Both ves- 

(1) The Dominion Navigation Act, R.S.C. c. 79, s. 2, art. 19. 
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1891 sels were, therefore, bound to take all the steps required 
T 	by " skilful and careful navigation" to avoid collision. 

Pa B a There are three stages in a collision : 1st. When it ap-
pears possible, there being merely a chance of a1col- 

Reauon. 
~= 	lision occurring ; 2nd, when a collision is imminent ; J nd gment. 

3rd, when it is inevitable. In the last two stages, cer-
tainly in the last stage, skilful and careful navigation 
requires, at least permits, each commander to look after 
the safety of his own vessel exclusively. In the first 
stage, skilful and careful navigation requires each com-
mander to take such steps as are requisite for the safety 
and convenience of both vessels. Neither vessel has a 
right to thrust the other vessel upon a shoal, or to ne-
cessitate the. other to have recourse to difficult or em-
barrassing manoeuvres in order to avoid a catastrophe 

(1). 
The gentlemen whose assistance we are fortunate 

enough to have been able to secure.in this case are of 
the opinion, in which I fully coincide, that skilful and 
careful navigators would not dream of taking two ves-
sels, of the length and draught of these two steamers, 
to pass each other in the north channel ; but that one 
of the two ought to have waited for the other. They 
are further of opinion that careful and skilful naviga-
tion on board the Eton required her not to wait off the 
Black Buoy, No. 7, where she sighted, and (according 
to the preliminary act) was sighted by the Puebla, 
but to go on through the north channel, to which she 
was then fully committed. Further, that a skilful per 
son on the Puebla must have known the difficulties of 
the Eton's position--and especially the captain of the 
Puebla, who had been often through that channel. 

He deservedly praised his own vessel, saying how 
powerful, and how handy she was ; and yet in the 

(1) See s. 1 and arts. 18, 23 and tion Act, R.S.C., c. 79. 
24 of s. 2 of The Dominion Naviya. 
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north channel he had, as often as not, found it neces- 1891 
Bary to reverse his course and his screw, and found that É 
her great draught diminished the power of her rudder. iTy  

QEBLA. 
Unless, therefore, he assumed the Eton to be much more 	. 

Reason 
manageable than his own ship, which a sailor is not anagnient. , 
apt to do, he must have known that she might be 
obliged to have recourse to the same dilatory measures. 
It follows, necessarily, that, in their opinion, skilful 
and careful navigation (which is required by the 
statute) required the Puebla to stop, not her engines 
merely, but her way, and to remain stationary (1) 
off or near Gallows Point, until the Eton had at 
least got entirely through the north channel. The 
rule laid down by the Conservators of the Thames (2) 
is the rule of common sense for all narrow channels—
" where two vessels, moving in opposite directions,  
sight each other across a point, the vessel going against 
the tide shall remain stationary until the, other shall 
have passed clear," which, in that case, is decided to 
mean " clear of the stationary vessel." And this is 
the course dictated by ordinary care in navigation, 
even when it is not, as in the Thames, a written law 

The Puebla's measures are somewhat variously stated. 
In the preliminary act, in answer to the inquiry, as to 
the measures which were taken, and when, to avoid 
collision, the defendant simply said : " Backed full 
speed ; " without saying " when," or " where." In 
the opinion of my assessors, with whom I am happy 
to say I agree throughout, this backing was only 
adopted after a collision had become imminent, and 
indeed, unavoidable, looking to the speed of the Puebla, 
although, no doubt, by this time much reduced, and 
to the proximity of the two ships. According to the 
vivel voce evidence for the defendants, the Puebla, at 
first, acted with perfect prudence. While still outside 

(1) R.S.C. c. 79, s. 2, art. 1$. 	(2) The Lzâra, L. R. P. D. 139. 
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1891 the harbour, she slowed her engines, and, before enter- 

THE 	mg, had stopped them altogether—but she came in, 
CITY of swinging past the entrance buoys (which are about PUEBLA. 

Reanons 

apagnreno. 
the scene of the collision) at the rate of six or seven 
knots. This is the estimate in the defendants' own 
preliminary act, and the estimate also of the four or 
five quite independent witnesses who happened on 
this calm, bright, morning, from five or six points on 
shore, to be watching the whole drama. Capt. Debney 
also, in the witness box, estimated his speed, on enter-
ing the harbour, at six knots. The defendants attempted, 
by the viva voce gvidence of some of the crew, to cut 
down this speed to four knots, or even less—but, even 
if they could be permitted to vary the statement in 
their pleadings, the great preponderance of the evidence 
is that the speed was six or seven knots. Having 
ported her helm, so as to head " square " for the 
north channel, as one witness expressed himself, 
and having by her whistle clearly intimated that she 
intended to take that channel, from which she was 
but four hundred yards distant, or thereabouts, she 
does not appear, by the unanimous testimony of 

• all the independent witnesses, to have checked 
her speed, or deflected her course, or taken any 
measures at all, with a view either to prevent or mi-
tigate the collision, or otherwise. She was simply 
allowed to run on by her own impetus, as if the north 
channel had been quite clear, until within about 300 
feet of the Eton, which was slowly but surely advancing 
towards her. Then she reversed her screw, but the 
collision was then inevitable, and the steps taken by 
the Puebla, according to the statements made by her 
captain immediately afterwards, were not directed, to 
the avoidance of a collision, which by this time, no 
human force or skill could prevent, but simply to the 

two cables only from the east end of the north channel— 
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protection of his own vessel. Instead of going to star- 1891 

board, which would infallibly have thrown his • port TEE 
bow on the stem of the Eton, he turned to his port hand, 19 : 

PIIEBLA. 
and ran his stem into the starboard side of the • Eton, 

Rwagons 
nearly amidships. 	 for 

Judgment. 
In the defendants' preliminary act, and also by --

evidence at the hearing, the defendants alleged the 
Eton to be in fault in not keeping a course to her star-
board side, as indicated by the single whistle. And 
both Captain Debney and his pilot, Ettershanks (on 
the bridge but not in charge, not being a Nanaimo 
pilot), declared that while the ships were in collision, 
Captain Debney shouted to Captain Newcomb : " Why 
did you not go to starboard ? " 'and that the latter 
answered : " She won't answer her helm." There mtiist 
be some mistake here, for, if there is one thing quite 
clearly proved and admitted on all hands, it is that the 
Eton was moving, and never ceased moving, to star-
board, the whole time after leaving the wharf up to the 
moment before the collision. All the plaintiff's crew, 
all the independent witnesses, even Capt. Debney him-
self, and Ettershanks, his pilot, agree in this : That 
the Eton was turning to starboard the whole time up 
to the time when the Puebla reversed her screw;  in 
order to give the blow instead of receiving it. 
Under these circumstances, it seems quite incredible 
that either the exact question, or the exact answer, 
should be as the defendants' witnesses now allege. 

Both parties must have meant, and understood each 
other as saying : " Why don't you go to starboard 
faster ? " and answering " She won't answer any 
better ; " which as Captain Debney himself points out; 
might be due either to the very slow speed of the 
Elon at the time, one and a half knots to two knots, or 
the shoalness of the water. He excuses the Puebla, an 
exceedingly handy vessel, for not going to starboard, 
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1891 by observing that she was going less than six knots. 
T 	But that Captain Debney, who saw the Eton going all 

CITY of the time to starboard, however slowly, should ask PUEBLA. 
simply why she did not go to starboard, or that Captain 

Reasons 

Juünent. Newcomb, who was trying all he could to send her to 
starboard, and was sending her to starboard, as he saw 
and as everybody saw, should reply that he could not 
make her go to starboard, is, of course, quite incredible, 
except on the supposition that they had both, in the 
excitement of the collision, failed to perceive the mean-
ing of their words. 

It was suggested, but there was no evidence on the 
point, that the undue hurry of the Puebla was due to 
her anxiety to " beat the record." This anxiety has, 
undoubtedly, lost many a ship. 

It seems clear, however, that if the Puebla had stood 
still for a single minute, or, at most, a minute and a 
half by the clock, off Gallows Point, there can scarcely 
be a doubt but that the Eton would have passed com-
pletely through the channel and got round well to the 
southward, and the Puebla would 'have made better 
time to the wharf. However this may be, I am advised, 
and I find, that the collision was wholly due to the 
imprudent navigation of the Puebla ; that the Eton 
neither did anything careless or unskilful that contri-
buted to the collision, nor omitted to do anything 
which could have prevented or mitigated the collision ; 
and I give judgment accordingly, condemning the 
City of Puebla, and her bail in damages and the costs 
of this action. There will be the usual reference to 
inquire as to damages, and all proper directions. 

Judgment accordingly. 
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ADMIRALTY DISTRICT OF NOVA SCOTIA. 

THE SHIP "QUEBEC." 

Salvage of ship and cargo—Principal and agent—Power of attorney given 
by crew to agent of owners of salving vessel for purpose of adjustment of 
salvage claim—Construction of. 

A crew of a fishing schooner had performed certain salvage services in 
respect of a derelict ship and gave the following power of attorney 
respecting the claim for such services to the agent of the owner of. 
the schooner : " We, the undersigned, being all the crew of the 

" schooner Iolanthe at the time said schooner rendered salvage 
" services to the barque Quebec, do hereby irrevocably constitute 
" and appoint Joseph O. Proctor our true and lawful attorney 
" with power of substitution for us, and in our name and behalf 
" as crew of the said schooner, to bring suit or otherwise settle 
" and adjust any claim which we may have for salvage services 
" rendered to the bark Quebec recently towed into the port of 
" Halifax, Nova Scotia, by said schooner Iolanthe ; hereby grant-
" ing unto our said attorney full power and authority to act 
" in and concerning the premises as fully and effectually as we 
" might do if personally present, and also power at his discre. 
" tion to constitute and appoint, from time to time, as occasion 
" may require, one or more agents under him or to substitute 
" an attorney for us in his place, and the authority of all such 
"agents or attorneys at pleasure to revoke." 

Held, that this instrument did not authorize the agent to receive the 
salvage payable to the crew or to release their lien upon the ship 
in respect of which the salvage services were performed. 

2.` That payment of a sum agreed upon between the owners of such 
ship and the agent and the latter's receipt therefor, did not bar 

• salvors from maintaining an action for their services. 

ACTION for salvage. 
The facts of the case are recited in the reasons for 

judgment. 

October 14th, I5th, 16th, 17th,' 19th, 23rd and 24th 
and November 2nd, 1891. 

The evidence was taken before the Registrar. 
3 

1891 

Nov. 5.. 
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1891 	.Morrison and Smith for salvors ; 
THE SHIP Ritchie for owners of ship Quebec. 
QUEBEC. 

lisrte 	MCDONALD (C.J.) L.J., now (November 5th, 1891) 
Judgment. 

delivered judgment. 
This is an action for salvage by the plaintiffs, the 

crew of the schooner Iolanthe of Gloucester in the 
United States of America, against the British ship 
Quebec, her cargo and freight,. The Quebec was aban-
doned at sea on the LaHave Banks, off the coast of Nova 
Scotia, on the 8th September last, and on the same day 
was boarded by the salvors or some of them. On board-
ing the vessel they found the vessel making water 
rapidly through two auger holes which had been bored 
in her side. These they plugged, and stopped the leak. 
They then started to tow the ship to Halifax, where 
they arrived with her on the 12th September. It is 
admitted that the vessel was derelict, and that ship and 
cargo were saved by the exertions of the plaintiffs. 
The schooner lolanthe was owned by one Joseph O. 
Proctor, junior, of Gloucester, who by deed dated 14th 
September, 1891, authorized and empowered his father, 
Joseph O. Proctor, senior, as his attorney " to bring suit 
or otherwise settle and adjust any claim which I may 
have for salvage services rendered to the barque Quebec 
recently brought into the port of Halifax, Nova Scotia, 
by my said schooner Iolanthe," and on the 16th of the 
same month the master and crew of the schooner exe-
cuted a power of attorney to the same Joseph O. Proctor 
" for us and in our name and behalf as crew of the said 
schooner, to bring suit, or otherwise settle and adjust 
any claim which we may have for salvage services 
rendered to the barque Quebec recently towed into the 
port of Halifax, Nova Scotia, by said schooner lolanthe, 
hereby granting unto our said attorney full power and 
authority in aid concerning the premises• as fully and 



VOL. III.] 	ÉXC11EQÜ]R 001 RRT REPORTS. 	 35 

effectually as . we h#ight do' if pereô ally • present." 1891 

Acting under this power of attorney, Joseph O. Proctor, Ts 	IP 
agreed with the owner of the Quebec to' accept thé sum QUEBEc. 

of $1,68.0 in full of salvage fer the ship, and that amount 	ox 
was paid 'to him by the agents of the owner on the 19th 3"14 e,". 
September. Thé salvage on thé cargo was reserved for 
negotiation ' with the owners of cargo. The only 
evidence as tb the arrangement for salvage on cargo is' 
that given in the testimony of George S. Campbell, Of 
the fi'r'm of-Cerbett & Cô:', agents' for the owners of the 
cargo. He says :— 

I had several conversations with Joseph b. Proctor, senior. He 
brought me the powers of attorney to him at the first interview I had • 
with him, on the authority of these papers I treated with him as to 
salvage of the cargo. We made a settlement on 22nd September in 
the forenoon, we were to pay the parties represented by Proctor $1,300 

• in full. This settlement was based on the supposition that the cargo. 
was in perfect order. Proctor offered to take $1,300. We accepted 
subject to approval of our principals. Before that approval was 
obtained the power of attorney to Proctor was cancelled. The notice 
of cancellation to us was after the arrangement with Proctor. 

A release from Proctor, senior, was put in evid- 
ence dated the 19th September which acknow 
ledges receipt of $650 in. settlelrient of the claim. 
of the owner of the schooner on the salvage of 
the cargo, and $46.43 for the claim of the master' 
of the schooner on the same fund, which I assume 
was paid to him by Corbett & Co. The plaintiffs' 
did not receive their money and became dissatisfied 
with' thé conduct of Proctor, and, on the 22nd Septem-' 
ber, they revoked and cancelled theft power to him, 
of which due notice Waii given to Prôctôr, the owlié 
of the ship and his agents and to the agents for t'hé' 
owners of the cargo. Negotiations-  for a settlement' of 
the plaintiffs' claims were continued, but without'suc-" 
cess, and on the' 8th' October the ship was arresfed' 
ender proeess'fr`olït this court, and appearance was en 

3% 
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1891 tered for the owners of the ship and cargo on the 9th 
THE SHIP October, and on the 22nd October the owners of cargo 
QUEBEC. paid $603.57 into court. The defendants contended 
senors that the payment to Proctor and his release and receipt for 

Judgment" for the money received by him is an answer to the 
plaintiffs' claim, while the plaintiffs contend: lst.—That 
their signatures to the power of attorney were fraudu-
lently obtained,, that they did not know the nature of 
the paper they were signing and that it was not read 
over or explained to them—and 2ndly. That assuming 
the paper to be duly executed, it only authorized Proc-
tor to settle and adjust the amount to be paid by the 
defendants, but, did not authorize him to receive or 
them to pay to him the money payable to the plaintiffs, 
nor did it authorize him to adjust and settle the pro-
portion of the salvage to be paid respectively to the 
owner of the schooner and the plaintiffs, and that the • 
payment to him did not release their lien on the ship 
and cargo. As to the first point, I am of opinion that 
the men signing the power of attorney understood 
what they were doing and clearly comprehended the 
fact that they were, by executing the instrument, dele-
gating power to Proctor` to act for them to the extent 
of the power expressed by the words of the instrument. 
They were all, with two exceptions, able to read and 
write, and they admitted that the paper was read over 
to them, and I am satisfied from the evidence of Creed 
and the master of the schooner that the men intended 
to authorize Proctor to arrange with the owners of the 
ship and cargo the gross amount of salvage to be paid. 
But whether they authorized or intended to authorize 
him to settle and adjust their proportion of the salvage 
as between the owner of the schooner and themselves 
and release their lien, is a different and more difficult 
question. That question must be settled by a reason-
able construction of the written instrument, as there 
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is certainly, no' evidence outside of the written paper `to 1891 
lead the court to any such conclusion: Let us first THE rr 
discuss the right of Proctor to release the- lien of the QtEBEc. 
plaintiffs on the cargo.' It will be remembered that Re * ' 
the authority of Proctor to act for plaintiffs was cancel- 3"gr.i. 
led on the 22nd- September, and Campbell swears: that 
the conditional agreement to accept and pay $ 1.300 for 
the cargo was made between himself and Proctor on 
the.same day, but before he had notice of cancellation. 
Campbell does not say when.  the $650 was paid, 
whether before or after the notice of cancellation, 
and it is a somewhat significant fact ' that the 
release or discharge' 'purporting to be made to the 
owners of - the cargo' is dated on th,e 19th Sept-
ember, three days before . the day on Which Camp- 
bell swears the agreement to accept $1,300 was 
made. This curious discrepancy was not explained, 
and in connection .with the exceedingly improper con-
thict of Proctor towards' these men, for and to whom 
he was bound to act with'the utmost good faith, neces-
sarily leaves an unfavourable impression upon % the 
mind. Apart, however, from these circumstances it is 
clear from the evidence of Mr. Campbell that,' up to the 

• time Proctor's authority was cancelled and notice of 
such cancellation given to Campbell, no agreement was 
made. in relation to the cargo binding on 'either.  Corbett 
& Co. or Proctor. The amount agreed to was subject 
to the approval of : the owners of • the -cargo ; that 
approval was not given, if at all, till after the 
tiffs had had 'resumed the right to control their own 
interests, and" in my 'opinion ' they have not lost their 
lien upon the cargo 'and have a right to enforce it in this 
action. The payment of the salvage on the- ship was 
made on the 19th and before notice to-  the owner 'or his 
agents that Proctor's authority was revoked. The only 
question, therefore, in that case is whether Proctor had 
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1891 authority under the instrument in question tp release the 
Tab Sim. lien which the law conferred upon these men. It is 

QUEBEC, quite clear from the evidence that the plaintiffs did not 
heron• intend to abandon their lien on the ship till they got Yoh  

J'Av`Anf• their money as they kept possession of the vessel till 
she was arrested under the process of this court. The 
witness McKay says :— 

On Saturday night the 12th September the barque got to anchor 
about 9 o'clock. I went on board of her, I think, on Tuesday afteP and 
we took turns keeping a watch on board of her to the time she was 
arrested. 

The authority conferred by the instrument was " to 
bring suit or otherwise settle and adjust any claim 
which we may have for salvage services, &c." After 
the most careful consideration I can give the ques-
tion, I have come to the conclusion that this power 
of attorney did not authorize the owner of the ship to 
pay, or Proctor to receive, the salvage payable to these 
men, and for which the law gives them a lien on the 
ship and tac$ie till paid, and that the payment to 
Proctor and his release or receipt cannot prevent these 
plaintiffs asserting their rights in this action. As to 
the amount of salvage to be allowed on the ship I think 
the plaintiffs must be bound by the agreement of their 
agent—the amount agreed upon $1,680 is certainly not 
excessive. Under the circumstances in proof I think 
the cl stribution ought to he one-third to the schooner 
and two-thirds to the crew. The latter lost their fishing 
voyage entirely through the misconduct of the agent 
of the owner Qf the Iolanthe, and were obliged to remain 
in. Halifa4 without means to prosecute their claim ; 
while the schooner with the loss of a few days' time 
was able to, refit aniA resume her trip with another crew. 
The salvage, therefore, to be allowed to. the plaintiffs 
will be as follows: 
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The amount agreed upon as payable by ship $1,680, 1891 

to the schooner Iolanthe and 3  to the crew. 	THE IP 

60 per cent on cargo as valued. ...... 	2,100 QIIÉBEC. 

tivatmgOrts 
$3,780 judrInt. 

* per cent to the Crew......, ...... 	 $2,520 
To be divided among 14, or $180 each man. 
• The defendants will pay the costs. 

Judgment accordingly.* 

Solicitor for salvors : C. Hudson Smith. 

Solicitor for owners: W. B. A. Ritchie. 

*REPORTER'S NOTE.--On appeal to the Supreme Court of Canada 
by the owners of the ship,  Quebec, this judgment was confirmed. 
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1892 ADMIRALTY DISTRICT OF PRINCE EDWARD ISLAND. 
.~..~. 

/Vial. 2, . 	
The _HEATHER BELLE. 

The FASTNET. 

Collision—Arts. 13 and 18 of Imperial Regulations for Preventing Col-
lisions at Sea—Interpretation of—Quantum of damages---R.S.C. e. 79 
s. 12. 

Two steamers were approaching each other near a publie harbour in a 
dense fog, those in•charge having mutually learned their approxi-
mate whereabouts by an interchange of blast signals. Notwith-
standing such proximity; and the fact that the courses they were 
steering were such as would have brought them across each 
other's bows, one of them maintained a speed of from three to 
four miles an hour, and was running with a tide, at flood force, o f 

• one and a-half knots per hour ; the other was steaming at a 
speed of about three knots an hour, and no effort was made to 
alter her course. A collision occurred. 

.Held, that both vessels had infringed the provisions of arts. 13 and 
18 of the Imperial Regulations for Preventing Collisions at Sea, an 
were, therefore, mutually to blame for the collision. 

2. The word " moderate " in art. 13 is a relative term, and its con-
struction must depend upon the circumstances of the particular 
case. The object of this article is not merely that vessels shoul 
go at a speed which will lessen the violence of a collision, bu 
also that they should go at a speed which will give as much tim 
as possible for avoiding a collision when another ship sulldenly 
comes into view at a short distance. It is a general principle that 
speed such that another vessel cannot be avoided after she is seen 
is unlawful. 

The Zadok (L.R. 9 P. D. 114) referred to. 
3. The owner of a ship wrongfully injured in a collision is 

entitled to have her fully and completely repaired, and if a ship 
is totally lost the owner is entitled to recover her market value 
at the time of the collision. 

4. Where both ships are at fault, the law apportions the loss by 
obliging each wrong-doer to pay one-half the loss of the other. 

[The provisions of sec. 12 of R.S.C. c. 79, limiting the liability of 
the party at fault in a collision to a sum of $38.92 for each •ton 
of gross tonnage, was applied to this case.] 
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THESE were two actions for damages by collision. 1892 

They • were consolidated by order of the court upon THE 

consent of parties. 	 HBELLgE.
R  

The facts are fully recited in the reasons for judg- THE 
FASTNET. ment. 

The case was heard before the Honourable William Rea: for 

W. Sullivan, C. J., Local Judge for the Admiralty $ 1 u1Judgment- 
District of Prince Edward Island, on January 6th, 7th, 
8th, 9th, 11th, 14th, 15th, 22nd and 23rd, 1892. 

McLeod for owners of Heather Belle ; 

Peters, Q.C. (A.-G-., P.E.L) for owners of Fastnet. 

SULLIVAN, (C.J.), L.J., now (March 2nd, 1892) de-
livered judgment. 

This was an action brought by the owners of the 
steamship Heather Belle to recover damages, and there 
was across cause on behalf of the owners of the steam-
ship Fastnet. The cases were consolidated by order of 
the court, tried as one action, and heard upon the same 
evidence. The litigation' arose from a collision be-
tween the two steamers which took place on.  the 12th 
of November last in Hillsborough Bay, a short dis-
tance outside the Block House at the mouth of Char-
lottetown Harbour, and resulted in the total loss of the 
Heather Belle. The Heather Belle was making a re-
turn trip from Orwell to Charlottetown, and the 
Fastnet was proceeding from Charlottetown, on her 
way to Halifax. According to the statement of the 
captain of the Heather Belle, the collision took place 
about 6.40 o'clock in the evening, and according to 
the account of the captain of the Fastnet it happened 
at about 6.47 in the evening. There was a dense fog 
prevailing at the time. The statement of the captain 
of the Heather Belle is, that he left the Brush Wharf, 
Orwell, at 4.50 o'clock in the evening, having on board 
fifteen or sixteen passengers and some cargo. It 
had been foggy, but had, cleared. He made the Bell 

R 
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1892 Buoy, leaving it on the port side. The atmosphere 
THE  was then thick. He commenced blowing the whistle, 

HEATHER long blasts (fog signal), and steered for the Black Buoy, BELLE. 
THE 	sounding with a lead for five or six minutes before he 

FASTNET. reached it, having previously slowed the speed of the 
Re..

—r- 
 steamer. He reached the Black Buoy, having it on 

for 
Tudgment. his port side, about thirty or forty yards distant. He 

then steered for the harbour, N. . E., and proceeded 
on that course for a minute or two when he heard a 
whistle ahead . which he took to be the Fastnet's . 
whistle. He thought she was a little on his port bow. 
He spoke to the mate who was at the wheel, and 
said : " That is the Fastnet's whistle. She is a little 
on our port bow. Port your helm and give him 
plenty of room, and blow one short blast." His order 
was obeyed, and the steamer went to starboard. 
He kept his helm ported, and his ship came to N. 
E. by N., steadied and proceeded on that course. 
The short blast was given about the time the helm 
was ported. It was between two and three seconds 
long. It took about two minutes to get the ship 
around to the new course. When he started on the N.E. 
by N. course both vessels were blowing short blasts. 
The short blasts were blown by him to let the Fastnet 
know he was directing bis course to starboard, and he 
understood the Fastnet was doing the same. When he 
heard the first blast from the Fastnet he thought she 
was somewhere near the Block House. He continued 
on that course, after he had steadied on. it, for about six 
minutes going at the rate of three or four miles an hour, 
having the tide with him. In the six minutes men-
tioned he would have run about three-quarters of a mile 
from the Black Buoy. He was then beyond the mid-
dle of the channel on the east side. The Fastnet could 
not then be seen, but her whistles indicated that she 
was approaching nearer to the Heather Belle. The first 

R 
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things he saw were the masthead light and the star- l894 

board light of the Fastnet. He then gave orders to -T 
stop. He said to the mate : "Hard-a-port ; stop her ; IinT$p 

go astern." He Could see by the wheels that 
she did go astern. He says in his evidence F4sTur, 
that when} he first flaw the lights of the Fastnet• v~ 
the Course of his vessel was north-east by north, Jy, 	- 

and the Fgstr e f was about north of him and. about 
four points on his port bow heading south-east. Before 
the collision, he gave an order to go to port, which was 
obeyed, and the Heather Belle altered her course a little 

• to •the •eastward. The collision took place a few seconds 
after he first saw the Fostnet's lights. The Fastnet came 
out of the fog like a flash. He hailed her to go astern 
but repeived no reply, The port side of the .leather 
Belle's stem was Struck by the " luff " of the Fastnet's 
bow and the breakage was carried to starboard, both 
vessels pointing to the eastward. The evidence of the . 
captain of the ,Heather• Belle is that at the time of the 
collision the engine of his vessel was reversed and he 
thinks, the Heather Belle was about at a stand-still, and 
that the .Fastnet .was going pretty rapidly. A large hole 
was made in the .Heather Belle through which the 
water was quickly entering. She was made fast to the 
starboard side of the Fastnet by lines, and they proceeded 

' at full speed for Charlottetown Harbour. The Heather 
Belle was towed inside the harbour about 300 yards 
from the Black ];rouse, when the Fastnet separated from 
her, and she ultimately sunk. In his preliminary act 
the captain of the Heather .Belle charges that : 

The Fastnet ' improperly neglected to keep clear of the Heather Belle 
and improperly attempted to pass ahead of her and improperly 
neglected to port her helm on hearing the steanr-whistle of the Heather. 
Belle before the collision, and improperly, starboarded der helm, The 
Fastnet improperly neglected to ease her engines, and improperly 
neglected to stop and reverse her engines in due time. Those on board 
the Fastnet while the Heather Belle was fastened to her with lines and 
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l892 	while the two steamships were steaming towards the: mouth of the 

THE 	
harbour after the collision, improperly cut the lines and let the Heather 

HEATHER Belle go, and thus permitted her to sink and be lost. 
BELLE. 

THE 	The statement of the captain of the Fastnet is that he 
FASTNET• started from the wharf at Charlottetown at six o'clock in 
Reason, the evening having been delayed on account of the fog, 

Judfgment. taking a S. fr  W. course for the Block House, which he 
passed at a distance of about one hundred and twenty-
five or one hundred and fifty yards. He then steered 
S. 	E., which he alleged would take him a course 
about thirty-five yards east of.,. the Black Buoy. 
At 6.30 o'clock he was at the Block House and he then • 
started on at full speed. At 6.40 he slowed down, and 
reduced to three or three and one-half knots through 
the water with the tide against him. He commenced 
to blow about seven or eight minutes after leaving 
the Block House. After two or three blasts, he heard 
the Heather Belle's horn ahead on his starboard bow. 
The blasts from both ships were long ones. The 
steamers appeared to be approaching nearer to one 
another, the Heather Belle still on the Fastnet's star-
board bow. About from five to seven minutes after 
hearing the Heather Belle's first whistle, the collision 
took place. The first thing he saw was the Heather 
Belle's white light on her starboard bow, about thirty 
or forty yards off. He could not see the ship. He was 
then going three to three and one-half knots through 
the water. In a few seconds the Heather Belle came 
out of the fog, and,within six or ten feet of the Fastnet's 
bow, her paddles stopped. The Heather Belle's stem. 
struck the Fastnet's bow five or six feet from the 
stem. lust before the Heather Belle struck, he saw her. 
red light. The Fastnet had some speed on at the time 
of the collision, but when she struck he stopped her 
engines. - The Heather Belle was then made fast to the 
Fastnet. They turned round to starboard and took a 
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course north for Charlottetown Harbour which they 1892 

entered. The Heather Belle was filling with water THE 
HEATHER rapidly. Her guard rested up on that of the . Fastnet.. BELLE. P T  

The Fastnet listed over'and the .Heather Belle went off THE 

with. a jerk. He gave no order to cut the lines and he FABTNET. 
endeavoured to retake the Heather Belle, but could not ~f rua 
do so, and his own ship afterwards went aground on 'gm"' 
the west side of the harbour. 

The captain of the Fastnet, alleges in his preliminary 
act that : 

The steamer Heather Belle was going at too great a speed having' 
regard to the thick fog and to the fact that she was going with the 
tide, and that the Heather Belle did not reverse her engines before the 
collision as she should have done, but improperly ported her helm. 
In addition to this, the Heather Belle did not, by giving the proper 
number of blasts of her whistle, indicate to the Eastnet what course 
she was steering ar what direction she was going in, and the Heather 
Belle was on the. wrong side of the channel. She should- have core in 
on the eastern side, but she came in on the western side. 

On these allegations and the evidence adduced, in' 
support of them, the question arises, which, if, either, 
of .the ships is .to blame or are they both in fault ? 

Before referring to the rules and principles that, in 
my opinion,. are decisive of this case, I shall briefly 
dispose of one fault attributed to the Fastnet, namely, 
that of severing herself from the Heather Belle and 
thereby allowing the latter to be lost. Up to the time 
the vessels separated, no fau)t could be found with the 
conduct -of those on board the Fastnet so far as .regards 
their endeavours to save the Heather Belle, and although 
it is true that when the latter listed over and her 
guard slipped off the Fastnet one of 'the lines was cut 
possibly under the apprehension that 'she might- take 
the -Fastnet over with her, yet no order to cut the lines 
or separate. the vessels was given. by the 'captain or 
by any officer on board the Fastnet; and their previous 
action in bringing the Heather Belle inside the har- 
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hour, as well as their subsequent endeavour to recover 
her, show a desire on their part to save her. The 
evidence does not enable me to find that the officers of 
the Fasinet were to blame in this respect. 

Article 21 of the Regulations for preventing Collisions 
at Sea requires that : 

In narrow channels every steamship shall, when it is safe and prac-
ticable, keep to that side of the fairway or mid-channel which lies on 
the starboard side of such ship. 

The entrance to Charlottetown Harbour, where these 
vessels were, I regard as a narrow channel requiring 
the observance of this rule, and under it, situated as 
these vessels were, it was the duty of the Heather 
Belle to enter on the eastern side, and of the Fastnet 
to depart on the western side. According to the evi-
dence of the captain of the Heather Belle, after passing 
the Be11 Buoy he took a course for the Black Buoy on 
the west side, and passed within thirty or forty yards of 
it. On this point I put this question to the gentleman • 
who most intelligently aided in this case as nautical as-
sessor, whether, under the circumstances, it was proper 
as a matter of good seamanship for the captain of the 
Heather Belle to make the Black Buoy and to pass so 
close to it. He advises that it was proper. That, in 
starting from the Belle Buoy, the captain of the Heather 
Belle was right in steering for the Black Buoy. That 
as there is no buoy to mark the eastern side of the 
channel, on that account the Heather Belle was not 
to blame for making the Black Buoy for the purpose 
of verifying her position. That such is the custom of 
ships making Charlottetown Harbour; but, that 
having so verified her position, it was the duty of 
the Heather Belle at once to shape a course so as to 
reach her proper side of the channel, and especially so 
on account of the fog then prevailing. Instead, however, 
of,  steering a course for the eastern side of the channel, 
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the Heather Belle was shaped N. ,i  E. for the harbour, 189e 
and the captain says he proceeded on that coarse- for a 
minute or two—but, according to. the witness Robert HEnrx 

BELLE. 
McLaren, for three or four minutes—till he heard the THE 
whistle of the Fastnet when he steered N.E, by N. This FASTNET• 

latter- course, the nautical assessor advises;  was proper; R " 
Poi• 

but it should have been taken sooner and from the Black. "4413"3"‘ 
Buoy. rn thus acting;. if his conduct could possibly 
contribute to the collision;  the captain of the Heather 
Belle would violate art. 21, and it appears . to me 
that the minutes delayed on the N. E.. course might, 
if employed in moving on the N.R. by N. course; have 
placed him clear of the Fastnet. 

The captain of the Heather Belle states, that having 
heard a- whistle ahead,, a little on,  his port bow, which 
he took to be • the Fastnet's. whistle,- he directed the 
mate, who was at the wheel, to port his helm, give 
him plenty of sea room, and blow one short blast';- and 
that his orders were obeyed and the ship took a course 
N.E. by N. ; that he continued on that course for about 
six minutes after he got the vessel steadied, running at: 
the rate of three or four miles an. hour, having the tide 
with him,, and, that in. the 'interval from seven- to ten 
short blasts were blown by each vessel. As regards 
the character of the blasts there' is a direct conflict be; 
tween the witnesses of the Heather Belle and. those of 
the Fastnet, the former swearing that they were short 
blasts and the latter that they-  were,  long ones. The 
captain of the Heather Belle says that the blast from 
his ship when he altered his course from .N-. E. to N. 
E. by N. was given to indicate to the Fastnet that the 
Heather Belle was directing her course to starboard,that 
they were continued by him with that object, and that 
he understood by what he designates short blasts from 
the Fastnet that she also was going to starboard. 
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1892 	Article 12 of the regulations requires that " in fog, 
T 	mist or falling snow whether by day or night " a 

HEATHER steamship under way shall make with her steam BELLE. 
THE 	whistle or other steam sound or signal, at intervals of 

FASTNET. not more than two minutes, a prolonged blast ; and 
ne on■ article 19 provides that, in making any course au- 

Judgment. thorized or required by the regulations a steamship 
under way may indicate that course to any other ship, 
which she has in sight, by certain signals on her 
whistle. In these signals one. short blast means, " I 
am directing my course to starboard." But the regula-
tion as to the signals, in my opinion, only applies when 
the vessel to which the signal is given is in sight of 
the ship giving the signal, and as the Heather Belle 
and the Fastnet were not in sight of one another when 
the signals were given, those signals were inapplicable 
to the circumstances, which both captains ought to 
know ; and the captain of the Fastnet was not required 
to govern himself by them. Moreover, the captain of 
the Fastnet says the blasts were all long ones, and that 
he regarded and treated them as such. As long blasts 
were the proper ones for the circumstances, the captain 
of the Fastnet was not misled by the blasts given, be-
cause whether they were long or short, they indicated 
to him what the fog signal intends, namely, that an-
other ship was in his vicinity, and they served him as 
a compliance with article 12. It is charged that the 
Heather Belle infringed article 13, which requires that : 

Every ship, whether a sailing ship or a steamship, shall in a fog, 
mist, or falling snow, go at a moderate speed. 

The word " moderate " is regarded in this connec-
tion as a relative term, and, in law, what it should be 
in each case depends on the circumstances of the par-
ticular case. A general principle is, that speed such 
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that another vessel cannot be seen in time to avoid her 1892 

is unlawful (1). 	 TT; 
Speed which is justifiable in an unfrequented partBET ER 

of the ocean is unlawful in a crowded roadstead, or in THE 

a highway (2). Besides, speed which was " moderate" FASTNET. 

when no vessel was known to be near may be illegal Bison* 
after the whistle or horn of another is heard to be ap- ana~ment. 

proaching (2). 
The object of article 13 is not merely that vessels 

should go at a speed which will lessen the violence of 
a collision, but also that they should go at a speed 
which will give as much time as possible for avoiding 
a collision when another ship suddenly comes into 
view at a short distance. This is the dictum of Sir 
James Hannen in the Zadok (3). 

On the sea ten miles off Ushâ,nt four knots an hour 
have been held too fast (2), and off Cromer, with a 
whistle sounding ahead, three knots have been held too 
fast (4). 

In the Frankland and the Kestrel (5), The Kirby Hall 

(6) and The Dordogne (2) it was held that where the 
fog was so dense that a steamship heard the whistle 
and hailing from another without being able to see, 
her duty was to stop at once and hail the other vessel. 
In a fog so dense that it is not possible for a ship to see 
another in time to avoid it—as undoubtedly was 
the case in this instance—she is not justified in being 
under way at all, except from neeessity. In The Lan- 

cashire (7) and The Otter (8) it was held that neither 
article 13 nor 18 justified a ship in being under way 
in such circumstances. 

(1) The City of Brooklyn L. R. 1 	(4) The Bbor L. R. 11 P. D. 25. 
P. D. 276 ; The Zadok L. R. 9 P. 	(5) L. R. 4 P. C. 529. 
D. 114. ' 	 (6) L. R. 8 P. D. 71. 

(2) The Dordogne L.R. 10 P.D. 6. 	(7) L: R. 4 Ad. & Ec. 198. 
(3) L. R. 9 P. D. 114, 115. 	(8) Ibid. 203. 

R 
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In the latest edition of Mr. Marsden's excellent 
work on collisions at sea, published in 1891, at page 
405, he writes : 

A vessel going at too great a rate of speed on a dark night, or in 
thick weather, cannot be heard to say that a collision was the result of 
inevitable accident. Under such circumstances it is her duty to go at 
such a rate of speed as will enable her, after discovering another vessel, 
to avoid her by stopping and reversing her engines. If her speed is 
higher than this, she will, almost certainly, be held in fault for any 
collision that may occur, although she does her best to avoid it when 
the other ship is seen. 

The evidence satisfies me that from the moment the 
Heather Belle sighted the Fastnet nothing that either 
ship could do would have avoided the collision. Under 
the circumtances I hold that the Heather Belle was 
not going at a " moderate " speed, and that she infringed 
article 13 of the regulations. 

In this connection it becomes necessary for me to 
consider whether the Heather Belle did not also break 
article 18 of the regulations, which reads as follows : 

Every steamship when approaching another ship, so as to involve 
risk of collision shall slacken her speed, or stop and reverse if necessary. 

The requirement of this article is that a vessel when 
approaching another with risk of collision shall, what-
ever her speed may be, slacken it if possible, and at 
the same time, or afterwards if necessary stop, and 
reverse (1). In The Ceto (2) Lord Bramwell held that 
the word "necessary " does not mean that the situation 
is such that, without stopping and reversing, a collision 
would take place ; but that it means rather " prudent 
and expedient." 

In The Dordogne (3) a steamship in a fog so dense 
that a vessel could not be seen her own distance off, 
hearing, as in this case, the whistle of another conti-
nually approaching her was held in fault for not revers-
ing until the other vessel was seen. 

(1) The Bers L. R. 9 P. D. 	(2) 14 App. Cas. 689. 
137-145. 	 (3) L. R. 10 P. D. 6. 

R 
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In The Ceto the exigency of the rule is defined by 1892 

Lord Watson (1) thus : 	 THE 
HEATHER 

In broad day-light, or in the night time, so long as ships' lights are BELLE. 
discernible at a moderate distance, I do not think that it is within 	THE 
the meaning of the rule "necessary" for two approaching steamers to FASTNET. 
stop and reverse until it becomes apparent to the eye that if they Reasons 
continue to approach they will in all likelihood either shave close or Judg

oir 
 ent, 

collide. When the approaching vessels are enveloped in a fog, and 
cannot see each other, the rule must, in my opinion, apply with greater 
stringency. 

When two steamships invisible to each other, by reason of a thick 
fog, find themselves gradually drawing nearer until they are within a 
few ships' lengths, they are in my opinion within the second direction of 
Rule 18, and each of them ought at once to stop and reverse unless 
the fog signals of the other vessel have distinctly and unequivocally 
indicated that she is steered on a relatively safe course, and will pass 
clear without involving risk of collision. 

In the same case Lord Herschell (2) said : 

The necessity must not be such as to become manifest only when 
all the facts are ascertained, but must be such as would be apparent 
to a seaman of ordinary skill and prudence with the knowledge which 
he possesses at the time. 

The Khedive (3) and The Frankland and The Kes-
trel (4) are like authorities. 

In The Love Bird (5), a steamship in a thick fog going 
three knots heard a blast of a fog-horn nearly ahead .° 
She was heldin fault for not having stopped or reversed . 
her engines until the other vessel was seen about a 
length off. 

In the John McIntyre (6), Brett, M:R., said :— 
It may be laid down as a general rule of conduct that it is necessary 

to stop and reverse, not indeed every time that a steamer hears a 
whistle or fog-horn in a dense fog, but when.in such a fog it is heard 
on either bow [as in this case] and approaching [as in this case] and 
is in the vicinity, [as in this case also] because there must then be a 
risk of collision. 

(1) 14 App. Cas. 686. 
(2) Ibid. p. 694. 
(3) L. R. 5 App. Cas. 876. 
432  

(4) L. R. 4 P. C. 521. 
'(5) L. It. 6 P. D. 80. 
(6) L. R. 9 P. D. 136. 
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1892 	Lord. Herschell in The Ceto (1) used similar language: 
THE 	I think that when a steamship is approaching another vessel in a 

HEATHER dense fog she ought to stop, unless there -be such indications as to 

THE 
FASTNET. approaching that they will pass well clear of one another. 

Reasons 	In The Ebor (2) Lord Esher, M.R., said :— 
for 

Judginent. Supposing the whistle is ahead or on either bow, then the question 
is whether the officer has a right to wait till he hears a second whistle. 
It seems to me that if it is ahead he ought not to wait at all. If it is 
on either bow, and apparently at a considerable distance, he may pos-
sibly, though I doubt it, wait till he hears the second whistle. If the 
second whistle is nearer, the position is clear : he should stop and keep 
his vessel in hand, so that he can do anything in a moment. 

He further said :— 
He was going at the time at a speed of three to three and a half 

knots over the ground, he was in fact going with the engines easy which 
was, under these circumstances, a moderate speed, before the whistle 
was heard. But it was not moderate afterwards, for moderate speed 
then was to go as slowly as he could, only keeping his vessel well under 
command. [And he adds that] The speed should be as slow as it can 
be. If it is not, article 13 is broken, and if a vessel has broken 
that rule, the consequence is that if a steamship, she has also broken 
article 18. It is possible to break article 18 without breaking article 
13, because the latter only applies to a fog, but by breaking article 13, 
article 18 is also broken. 

According to the preliminary act filed on behalf of 
the Heather Belle when the other vessel was first seen 
at a distance of twenty or thirty yards off, and about two 
points on the Heather Belle's port bow notwithstand-
ing that the previous exchange of from seven to ten 
whistles from each ship gave the captain of the Heather 
Belle ample notice, he still proceeded at a speed of 
three or four miles an hour with a tide at flood force 
of about one and one-half knots per hour. 

Under these circumstances with the facts as proved 
and the law as it has been laid down by the eminent 
authorities I. have quoted, and others to the same effect, 

(1) 14 App. Cas. 695. 	 (2) L. R. 11 P. D. 27-28. 

BELLE. 
convey to a seaman of reasonable skill that the two vessels are so 
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I am forced to the conclusion that the Heather Belle 1892 

violated article 18 as well as article 13. 	 THE 

Now as regards the Fastnet : 	 HEATHER 
BELLE, 

The master's preliminary act says that on passing 'THE  
about one hundred and fifty yards from the Block FASTNET. 

House shore he shaped a course S. 	E. and from R4
fûrn 

his evidence, in which he says the sounds of the3uagmenc• 

whistles of the . Heather Belle were on his star-
board . bow, confirmed as that is by the evidence 
of those on board the Heather Belle that the sounds 
from the Fastnet were on the Heather Belle's 
port bow, I am inclined to- believe that the Fastnet 
actually traversed a S. E.. course, and that at the pre-
cise moment of the collision that ship, was, if anything, 
rather on the east side of mid-channel in violation of 
article 21. The course the Fastnet took, steering north 
to re•ehter'the harbour, is also in confirmation of this 
view. 

The evidence shows that the , ships were pursuing 
courses which would lead to' their crossing one another's 
path, and thus article 16 was brought into operation 
It says : 
' If two ships under stèam are crossing so as td involve risk of colli-
sion the ship which has the other on her starboard side shall keep out 
of the way Of the other. 

This, it seems to me, casts upon the Fastnet the duty 
of keeping out of the way of the Heather.Belle, which 
she might have done effectually, by going a little to 
starboard on her own side of the channel. This was 
on her part. a breach of article 16. But it may. be Open • 
to question, that if the Fastnet.was bound to ,observe-
article 16, then the Heather Belle became . bound. to 
observe article 22, which is that : 	. 
,,Where-by _the above-rules one.of the two ships is to keep out of the 
way;  the other shall keep leer, course. 	 . 

In my ; view that rule was not violated by anything 
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1892 proved against the Heather Belle ; as it appears that she 
T 	did keep her course from the time she steered for the 

HEATHER eastern side of the channel until she had ported her BELLE. 
THE 	helm at a period when she was in the very " agony' of 

FASTNET. collision," at which time she was justified in adopting 
itemmus any manoeuvre considered likely to save her. 

for 
Judgment. But apart from this, I consider the Fastnet equally at 

fault with the Heather Belle. According to the captain's 
preliminary act, when the light of the Heather Belle 
was first seen, his vessel was making about three knots 
an hour through the water; she was then, he says, about 
forty yards from the Heather Belle whose bearing was 
from 1i to 2z points on his starboard bow. So that 
although he knew that the Heather Belle was on his 
starboard bow and that the vessels were rapidly ap-
proaching one another he adopted no manoeuvre to get 
out of the way onto avoid a collision but kept on his 
S. 2  E. course at a speed of three knots an hour in the 
midst of a dense fog. In my opinion he violated article 
13 by going ât an immoderate speed and article 18 by 
not slackening his speed or stopping and reversing at 
an earlier period. The  authorities I have cited and 
the references I have made regarding the breach of 
articles 13 and 18 by the Heather Belle, apply with 
equal force to the Fastnet, and I need not again allude to 
them. I have, therefore, no hesitation in finding that 
both vessels were active agents in contributing to the 
collision and in declaring them both to be in fault, 
and pronounce accordingly, 

The remaining consideration regards the damage. 
There was a good deal of conflicting testimony as to 
which vessel struck the other. The evidence leads me 
to the belief that when the impact between them took' 
place, the stem of the Heather Belle and the bow of the 
Fastnet came in contact very nearly at right angles, 
that the Fastnet had more force and was going at a 
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greater speed than the Heather Belle and carried the 1892 

breakage off to starboard. I conclude that the dent THE 

described as about five or six feet from the stem of the HEATHER 
BELLE. 

Fastnet and the projection opposite to it on the port THE 

side were caused by the collision, but that the other FASTNET, 

dent described as about fifteen feet from the stem of Reasons 
for 

the Fastnet was not caused by the collision. 	Judgment. 

The general rule as to damages was thus stated by 
Dr. Lusliington in The Clarence (1) : 

The party who has sustained damage by collision is entitled to be 
put, as far as practicable, in the sanie condition as if the injury had not 
been suffered.  

The owner of a ship wrongfully injured in a colli-
sion is entitled to have her fully and completely 
repaired ; and if a ship is totally lost the owner is 
entitled to recover her market value at the time of -theti 
collision. 

Where both ships are in fault, the law apportions 
the loss by obliging each wrong-doer •tô pay, half the; 
loss of the other. 

The Heather Belle having been lost I have to ascertain,  
her market value at the time of .the collision. In most 
cases I should be disposed to adopt the practice of 
referring the assessment of damages to the registrar of 
the court assisted by. merchants, but in the circum 
stances of this case, I see no advantage in that course, • 
while its adoption would be attended with expense to 
the parties and would cause delay. 

Messrs. Welsh, Owen and Hughes, three witnesses, 
for the plaintiffs, valued the Heather Belle at $16,000 at 
the time of the collision. Mr. Owen swore that he 
had been endeavouring to procure another steamer like 
her and found he could not purchase one for an amount 
so low as that sum. The evidence is that the vessel 
although eight years old was nearly as good as when 

(1) 3 W. Rob. 285. 
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built, that she was examined and carefully repaired 
every year, and was only in use about one-half of each 
year. 

By section 12 of chapter 79 of the Revised Statutes 
of Canada, to which I have been referred to limit the 
liability of the owners of the Fastnet (without objection 
by the counsel for the owners of the Heather Belle) 
it is enacted that " the owners of any steamship in 
case of a collision occurring like the present one,'' 
without their actual fault or privity, " shall not be 
answerable in damages to an aggregate amount exceed-
ing $38.92 for each ton of the gross tonnage." This 
would amount on the Fastnet, whose gross tonnage 
is 338 tons, to $13,154.96, at which sum, under the 
evidence, I value the .Heather Belle and estimate the 
damages on account of her loss. 

In regard to the damage done to the Fastnet, after a 
careful consideration of the evidence and all the cir-
cumstances, I estimate it at $2,800. 

Each party to contribute a moiety of the amount 
decreed against the other, and to bear their own costs 
for counsel, solicitors and witnesses, the cost of report-
ing the evidence and all other fees and expenses to be 
borne equally by the parties, and I pronounce and 
decree accordingly. 	 • 

Judgment accordinglj'. 

Solicitor for owners Heather Belle : L. H. Davies. 

Solicitor for owners Fastnet : A. .Peters. 
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TORONTO ADMIRALTY DISTRICT. 	 1892 

Feb. 15. 
THE GLENIFFER. 

Maritime law—Salvage—Maritime lien—Possessory lien—Priority—
Towage—Nature of services—Express agreement for reward—Success-
ful result—Amount of salvage award—Costs. 

A stranded vessel abandoned by the owners to the underwriters, and 
sold by them was saved, and was brought by the purchasers to a 
shipwright for repairs : 

Held, that the towage of the vessel from the place where stranded to 
the dry dock was a salvage service. 

2. Claim for use of anchor, chains, &c., used in saving vessel : 
Held, a salvage service. 
3.' Claim for personal services not performed on vessel : 
Held, not a salvage service. 
4. Claim for services of tug in unsuccessful attempt to remove vessel.. 
Held, not a salvage service. Salvage is a reward for benefits actually 

conferred. 
5. Held, maritime liens take priority of possessory liens to the extent of 

the value of the res at the time of delivery to the shipwright. 
6. Held, following the usual rule, that not more than a moiety of 

the value of the res at the time when saved should be awarded to 
salvors, there being no exceptional feature except the small value 
of the res. 

t 	Costs of salvors awarded out of other moiety. Costs of arrest 
and sale and of bringing fund into court paid in priority to claims 
out of fund, in proportion to the value of the res at the time of 
delivery to the Dry Dock Company, and balance of the proceeds 
of sale which was not sufficient to pay claim of possessory lien-
holder. 

THIS was an issue between.  Frank Jackman, Patrick . 
McSherry, A. B. Morrison, and Joseph Jackson and 
the Toronto Dry Dock and Ship-Building Company 
(Limited), in which said Jackman, et al., set up that 
they respectively had valid and subsisting claims for 
salvage services performed on the ship, The Gleniffer, 
and that their claims were entitled to rank on the 
proceeds of the sale of the said ship in priority to the 
claim of the company under a possessory lien for re-
pairs and dockage charges. 

R 
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1892 	The facts appear in the judgment. 
TiE 	 February15th,139 2. GLENIFFER.  

Statement The issue was tried on affidavit. 
or Facto. 	Mulvey for the salvors :— 

The questions to be decided are whether the ser-
vices performed give maritime liens, and whether the 
maritime liens should rank on the proceeds of the ship 
in priority to the possessory lieu of the shipwright. 

The services performed by Jackman and Morrison 
give a maritime lien. (Cites The Catherine (1) ; The 
London Merchant (2) ; The Princess Alice (3) ; The 
Reward (4).) 

The services of Morrison give a maritime lien not-
withstanding the fact that they were performed under 
an express agreement. (Cites The Catherine (5) ; The 
True Blue (6) ; The Mulgrave (7).) 

Jackson ' is entitled to a maritime lien for services 
rendered ; although no immediate benefit accrued 
from his services, he was a party to the general suc-
cessful result. (Cites The Atlas (8) ; The Camellia (9) ; 
The E. U. (10) ; The Santipore (11).) 

When a ship is arrested by the marshal she is in 
• the possession of the court, and the possessory lien is 

divested. (Cites The Harmonie (12) ; Ladbroke v. 
Crickett (13).) 

Possession is not required to support a maritime 
lien. The lien travels with the res into the possession 
of whomsoever it may come. 1 t is inchoate from the 
moment the claim attaches, and when carried into 

(1) 12 Jur. 682. 	 (7) 2 Hagg. 77. 
(2) 3 Hagg. 394. 	 (8) Lush. 623. 
(3) 3 W. Rob. 138. 	 (9) 9 P. D. 27. 
(4) 1 W. Rob. 174. 	 (10) 1 Spks. 66. 
(5) 6 No. of Ca. Supp. 43. 	(11) 1 Spks. 231. 
(6) 2 W. Rob. 176. 	 (12) 1 W. Rob. 178. 

(13) 2 T. R. 649. 
R 
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effect by legal process relates to the period when it 1892 

first attached. (Cites The Bold Buccleugh) (t). 	T E 
A maritime lien is prior to a possessory lien. (Cites GLENIFFER. 

The Gustaf (2) ; The Immacolala Concezione (3) ; The Statement 
of Facts. 

Acacia (4).) 
The work done by the shipwright was done on per-

sonal security. There is no maritime lien for such ser-
vices. (Cites The Heinrich. Bjïvrn) (5). 

A. C. Galt, for the Toronto Dry Dock Company, after 
setting out the condition of the vessel when brought 
to the Dry Dock Company and the work  which was 
subsequently done on her :-- 

When an agreement is entered into for the perfor-
mance of service salvage remuneration will be refused. 
(Cites Abbott on Shipping) (6). 

Salvage is a compensation allowed for services per-
formed in rescuing a ship, and must involve skill, en- 

. terprise, and risk. (Cites Sweet's Law Dictionary). There 
was no risk or enterprise in this case, the vessel being 
an abandoned hulk. 

A salvor is a person who performs useful services as 
a volunteer. When these alleged salvors entered into 
an agreement to perform the services, they were under 
a legal duty. 

The services of Jackman were merely towage ser-
vices, which give no maritime lien. (Cites The Hein-
rich Bjorn) (7). 

Jackson's services gave no maritime lien. No benefit 
was obtained therefrom. 

A maritime lien travels with the res, but is subse-
quent to any lien through which the value of the res 
is increased. (Cites The Bold Buccleugh) (1). 

(1) 7 Moore P.C. 267. 	 (4) 4 Asp. M.L. C. 254 (n). 
(2) Lush. 506. 	 (5) 11 App. Cas. 270. 
(3) 9 P.D. 37. 	 (6) 12 ed. 547, 548, 569. 

(7) 11 App. Cas. 270. 
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1892 	It is the general rule of maritime law that not 
THE 	more than a moiety of the res will be awarded to 

GLENIFFER. salvors. (Jones on Salvage (1), International Wre'•kina 
Statement CO. v. Lobb) (2). 
of Fact. 

Mulvey in reply : The full value of the res was 
awarded in the following cases : The William Hamil-
ton (3), The Castlelown (4), The Rutland (5). 

The amount of the salvage award is in the discretion  
.of the court. (Cites The Acquila) (6). 

MCDOUGALL, L.J.—This is a motion before me, in the 
several suits brought against the above ship, to deter-
mine the priorities of the various claims. Four actions 
have been instituted for salvage, and one by the Tor-
onto Dry Dock Co. for repairs. In two of the salvage 
cases the plaintiffs claim under an express agreement 
as to amount ; in the other two salvage cases, the 
plaintiffs demand a quantum meruit by virtue of their 
alleged salvage services under the maritime lien there-
by created. The ship was arrested in the salvage ac-
tions while in the possession of the plaintiffs, in action 
No. 10, the Toronto Dry Dock Company, who claim 
they are entitled to a possessory lien for the amount of 
their account for repairs and dock charges. The owners 
do not appear to the actions in this court. The Dry 
Dock Company, before any one had commenced an ac-
tion in the Admiralty Court, had taken proceedings in 
the High Court of Justice, in personam, against the 
alleged owners, and have secured a judgment by de-
fault against two of the defendants in the action, named 
Baker, for the amount of their claim. The other de-
fendant, Patrick McSherry, disputes their right • to 
recover against him, on the ground that he was not an 

(1) P. 88. 	 (4) 5 Irish Jur. 379. 
(2) 11 O. R. 408. 	 (5) 3 Irish Jar. 283. 
(3) 3 Hagg. 168. 	 (6) 1 C. Rob. 37. 
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owner of the vessel at the time she came into the hands 1892 

of the Dry Dock Company for repairs. McSherry is 
plaintiffin actiou.N4. 6 in this court, claiming a con- aLErrrrrEn. 

siderable sum for alleged salvage services. All the 11 1ln; 
alleged salvage services were performed before the ship Jriagment.  

came in possession of the Dry Dock Company. 
A brief history of the -ship will be of value as show- 

ing the relative position of the parties. • The Gleniffer 

was stranded on. the shore of Lake Ontario, .near Tor- 
onto, several years ago. She became a total wreck, and 
was abandoned by her then owners to the under- 
writers. These latter sold the wreck to McSherry ; 
McSherry stripped her of her sails, rigging, chains, 
anchors, and practically all movable articles, leaving 
the hull partially under water, where she lay for a 
year or two. In the autumn of 1891 McSherry sold 
the hull and outfit removed by him to the present 
owners, • two brothers named Baker, for the price or 
sun). of $400, retaining, however, possession of the outfit 
until the purchase money was paid. The Bakers pro- 
ceeded at once to recover the hull, employing the 
plaintiffs in actions No. 6, 7 and 8 to aid them in their 
endeavours to get the vessel afloat. Their .efforts wire 
ultimately successful, and the vessel was taken by the 
salvors, under the direction of the owners, the Bakers, 
to the yard of the Dry Dock Company, where the ves- 
sel had been docked immediately on, her arrival, and 
she was kept afloat only by the constant working of a 
steam-pump. • 	. 

The salvage claim may be described' briefly as follows : 
Action No. 5—Frank Jackman; plaintiff : 67 hours' work of 

	

steam tug, at $6 per hour    $402.00 

	

Towing scows  	.. 	5.00 

• $407.00  
Action No. 6—Patrick McSherry, plaintiff : For use of  boat, 

tow lines, anchors and chains, and 21 days''personal 

	

- services  	. $267.00 
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1892 	Action No. 7—A. B. Morrison, plaintiff : For use of steam- 
. 	pump, per express contract, at$20 per diem, for twenty- 
THE 	three days 	. $460.00 GiLENIFFER. 

Half cost of fuel, also per express contract 	24.00 
ss~~n Ten days' use and work of steam scow and crew (not covered 

Judgment. 	by any agreement as to price), at $20 	. 200.00 

$684.00 
Less cash paid on account    . 167.00 

	

Leaving a balance due of   $517.00 

Action No. 8—Joseph Jackson, plaintiff : Trying to pull 
Gleniffer off ground, 2 hours with steamer Eurydice, 
under express agreement, $50 for the first hour, and 

	

$10 for each additional hour    $65.00 

These efforts were unsuccessful. 
The value of the hull when delivered to the Dry 

Dock Company was about $800 ; after the repairs made 
to her by the Dry Dock Company the vessel was sold 
by the marshal, without any outfit or sails, for $850. 

In the first place; it must be determined whether all 
or any of the foregoing claims 'are properly salvage 
claims or not. 

McSherry's claim, in action No. 6, is for the use of 
the boat tackle, anchors, chains, tow-lines, tackle lines, 
&c., and twenty-one days' personal service, of which 
only three days were spent on the wreck, the remain-
ing eighteen days being occupied in going about town, 
it is said, procuring and forwarding supplies. I think 
the services rendered were salvage services, except the 
eighteen days' personal services in town, which I dis-
allow as salvage. 

The claims of the plaintiff in No. 5, Frank Jackman, 
and of the plaintiff in No. 7, A. B. Morrison, are also 
clearly for salvage services. It is argued that the claim 
of the plaintiff Morrison, for the use of the steam pump, 
being under express agreement, cannot rank as a 
maritime lien for salvage ; the express agreement either 
ousts the court of jurisdiction, or, if it is found to 
be an express agreement, it ceases to be a lien, 
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which is a right or privilege  seldom arising, it is con- 1892 

tended, except in the absence of an express agreement, T 
I cannot concur in this view. The agreement does not GLENIFVER• 

.alter the nature of the service as a salvage service, and *err. 
the court will give effect to its provisions, in awarding Judgment. 
remuneration according to its terms. An agreement 
fixing an amount to be paid for the services, whether 
in writing or verbal, is legally conclusive on both par- 
ties as to.the amount of the reward (1). Such an agree- 
ment must, however, be free from fraud or any taint of 
dishonesty or corruption, and made with a competent 
knowledge of all the facts (2). The proof of the alleged 
agreement rests with the party who sets it up, and 

satisfactory evidence must be given of its existence.(3). 
Jackson's claim for attempting to pull the boat off, 

which effort was entirely unsuccessful, I do not con- 
sider a salvage service. There is no agreement shown 
that he was to be paid in any event. Salvage is a 
reward for benefits actually conferred, not for services 
attempted, and resulting in nothing. The exertions 
must in some way contribute to the successful result 
(4). Here there is no evidence or allegation that the 
service resulted in the slightest benefit whatever. 

The claims made for services which I hold to be 
salvage, with the amounts claimed, will be as 
follows :— 

Patrick McSherry.    $213 
A. B. Morrison, contract 	  $484 
Less cash paid.     167 

Leaving a balance of 	  $317 
Services not Under contract.. 	  200 

Total....    517 
Jackman's claim    407 

Total    . $1,137 

(1) The Fire Fly, Swa. 240 ; The 	(3) The Graces, 2 W. Robb 297 ; 
True Blue, 2 W. Robb. 177. 	The Salacia, 2 Hagg. 265. 

(2) The Betsy, 2 W. Robb. 170 ; 	(4) The Edward Hawkins, Lush. 
The Kingalock, 1 Spk. 263. 	515. 
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1892 	The value of the vessel when. saved, in the hands of 
T 	the salvors, and at the date of delivery to the plaintiffs, 

GLENIFFER. the Dry Dock Company, was $300. This amount is 
Reasons the fund to be distributed unless the salvors are en- for 

Judgment. titled to claim up to the added value resulting from 
the work done by the Dry Dock Company. Singu-
larly enough, I can find no express decision on the 
point. In the cases of The Gustaf (1), and Immacolata 
Concezione (2), the question was not raised, it may be 
because the maritime liens which were in priority in 
these cases were small in amount, compared with the 
amount realized from the sale of the res ; probably in 
each case below the actual value of the res at the time it 
came into the hands of the shipwright. In the case of 
The Gustaf, the vessel sold for £810, and the liens 
preferred to the claim of the shipwright came only to 
£390. In the case of The Immacolata Concezione, the 
proceeds of the sale paid into court were £2,328 ; 
wages were paid to the amount of about £500. Though 
that amount was' not then settled, priority was given 
to such wages as had been earned up to the date of the 
ship's coming into the possession of the shipwright. 

The principle laid down in the case of The Gustaf, 
and followed in. the case of The Immacolata Concezione, 
was that the shipwright takes the vessel into his pos-
session cum onere; i.e., with the existing obligations, 
then completed and done ; and it would appear to me 
that the equitable and just meaning of taking the 
vessel cum onere would only extend to the value of the 
res at the time of its coming into the shipwright's 
hands. If the res at that time was of less value than 
the aggregated amount of the maritime liens attaching 
to the vessel, then the holders of such liens must abate 
their claims to the extent that their security failed 
them. I do not mean.to say that it is always a simple 

(1) Lush. 506. 	 (2) 9 P.D. 37. 
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thing to determine the value of the res at the time of 1892 

its entering the shipwright's yard ; but it can be very mu 
closely approximated. Especially should this rule be {ILRrr"rRR• 

applied to claims for salvage. In . the case of such Itcror as 
claims the court rarely allots for salvage more than a'ament. 
moiety of the property saved. Surely a vessel worth 
$1,000 when saved, and worth $5,000 after the ship-
wright has got through his work on her, though his, 
the shipwright's, individual claim may exceed, and 
usually would exceed, the selling value of the patched-
up vessel, could not fairly be valued at $5,000 for the 
purpose of estimating the amount to be awarded for 
salvage. If this rule were to prevail the salvors need 
only postpone suing for their claims till the rn ship-
wright has expended a large sum on the vessel, and 
then make a large claim for salvage, and for an award 
therefor far in excess of the actual value of the pro-
perty.  so saved. I think the value of the res must be 
taken at the time she is salved and handed over by 

• the salvors, and it is in reference to this value that 
the amount to be allotted for salva ; e • is to be com-
puted. 

In this case I find' the value of the Gleni•,er, when 
handed over to the Dry Dock Company,to have been $300, 
and I fix the amount of salvage at the sum of $150, 
being a moiety, of the value of the property saved. I 
do not think there were any special circumstances of 
danger or 'risk involved in the services rendered in this 
case which would warrant my making an award ex-
ceeding what appears to be the usual limit in cases of 
salvage. The only exceptional feature in the present 
case is the small value of the property saved ; but 
that, standing by itself, I do not consider as suffi 
ciently exceptional or extraordinary to take the case ou 
of the usual rule. 

5 



66 	 EXCIIEQUER COURT REPORTS. 	[VOL. III. 

1892 	I also allow the salvors their costs, but these (in- 
Ta 	eluding their share of the costs of arrest and sale) are 

GLENIFFER, not to exceed the sum of $150, so far as the funds in 
season* court are concerned. The $150 for costs and the $150 

for 
Judgment. allowed for salvage exhaust the full value of the res 

in the hands of' the salvors at the time they delivered 
it over to the Dry Dock Company for repairs. 

The owners in this case not appearing, the salvors 
are awarded the full value of the property saved, be-
cause I assume that the sum which will be taxed for 
costs will equal, if not exceed the sum of $ 150, the other 
moiety of the value of the res saved. This view pro-
tects to a just extent the possessory lien of the Dry 
Dock Company. They will have to pay their propor-
tion of the costs of arrest. and sale ; these will be in 
the saine proportion to the salvor's share of these costs 
as $150 bear to $300. After the payment of these 
costs and the money awarded to the salvors, the Dry 
Dock Company will be entitled to the balance of their 
fund in court to be applied on their claim and costs. 

Judgment accordingly. 



	

VOL. III.] . EXCHEQUER COURT REPORTS. 	 67 

	

ADMIRALTY DISTRICT OF BRITISH COLUMBIA. 	1891 

Dec. 14. 
The ZAMBESI (JOHNSON.) 

The FANNY DUTARD (UPTON.) 

Collision—Damages—Salvage. 

1. In a collision between a steamer and a sailing vessel in a fog, the 
steamer was going half-speed. Had she been going dead slow 
she might have been stopped in time to prevent the collision. 

Held, that the steamer was partly in fault, although the collision was 
no doubt due to the want of a fog-horn on the sailing vessel. 

2. The sailing vessel immediately becoming water logged and helpless, 
and in a position where, though safe for the moment, she might 
very shortly have been in great danger, it was a salvage service, 
towage not merely, to rescue her. 

3. Where two vessels in collision are both in fault, salvage services per-
formed by one towards the other are to be divided. 

THESE were two actions arising out of a collision in 
the Straits of Fuca, about twenty-five or thirty miles 
from Victoria. 

The Zambesi was the regular Japan steamer, of the 
Upton line, on. her voyage to Victoria, well found and 
equipped and navigated in every respect. The Fanny 
Dotard was a three-masted schooner, laden with lumber, 
outward bound, beating out of the straits against the 
tide, with a light variable wind from the westward, 
steering by the wind. The night was foggy, occa-
sionally.very dense, with intervals of lighter fog, but 
always foggy. The schooner had no mechanical fog-
horn at all as required by R.S.C., c. 79, s. 2, art. 12, only 
a horn sounded by the mouth. It was not produced at 
the trial and was alleged to have been lost at the' time 
of the collision. The Zambesi, inward bound, with the 
tide, had been at half speed in an interval of lighter 
fog and was just reducing her speed on. entering a 

5% 
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1891 dense fog bank, when she heard a fog-horn faintly 
T t 	and perceived the bow of the Fanny Dutard at four 

ZAMBESI. hundred or five hundred feet distance right ahead 
THE 	and, before she could stop her way, struck her, stem 

FANNY  
DIITARD. on, nearly amidships, totally incapacitating her from 

Statement further navigation, though being laden with lumber 
of Faets. she was in no danger of sinking. The Zambesi took 

her in tow into the port of Victoria, for which she was 
herself bound. In performing this service she carried 
away two of her own hawsers, worth when new $175 
and $150 respectively. The towage service was in the 
opinion of the assessors skilfully performed. The half 
speed of the Zambesi was about five miles per hour. She 
had been travelling for some time in the denser fog 
dead slow, at about two knots. The first action was 
brought by the owners of the Fanny Dutard for dam-
ages consequent on the collision. The second action 
was brought by the Zambesi for salvage. 

December 12th, 14th, 1891. 

The case was heard before Sir MATTHEW B. BEGBIE, 
C. J., Local Judge in Admiralty for the district of 
British Columbia, Capt. Sinclair, R N., and Lieut. 
Melville, R. N., sitting with him as nautical assessors. 

Pooley, Q.C., and Helmcken, for the Fanny Dutard, 
cited The Franconia (1). 

Bodwell for the Zambesi, cited The Franconia (2) ; 
The Margaret (3) ; The William Tell (4) ; Marsden on 
Collisions (5). 

Sir MATTHEW B. BEGBIE, (C. J.) L. J.—It seems 
clear, and we are all convinced, that the disregard 
by the steamer of the statutory rule as to a fog-horn 

(1) L.R. 2 P.D. 12. 
(2) Ibid.  

(3) L.R. 6 P.D. 76. 
(4) 13 L.T., N.S. Adm. 414, 

(4) Pp, 30, 31, 36. 

• 
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was the real cause—the causa causans—of the disaster ; 1891 

but in all cases of.  collision the immédiate cause is to T 

be regarded,—causa proxima, non causa causans, spec- ZAMBESI. 

tanda est,—and the immediate cause was the inability FANNY 
of the Zambesi to stop her way in time. Was that a DUTARD, 
fault in her ? When a steamer and a sailing vessel 	,ons  

are in danger of collision, the statute throws on the andment. 
steamer alone the duty of getting out of the way. If 
she does not do so, prima facie she is a wrong-doer and 
has neglected her duty. If. it be said on her behalf 
that she could not stop in time, that only states in 
other words that she was going too fast to permit 
her to perform this duty. It is true, every vessel—
steamer or not—has a right to keep herself safe ; she 
cannot be safe unless under command ; she cannot be 
under command unless she has steerage way ; and 
therefore it is certain that even the statute permits, 
and, indeed, compels, a steamer to make some progress 
through the water. 'The rate of progress, therefore, 
alone is in question. Now, as the assessors point out, 
the Zambesi had for three-quarters of an hour on that 
very night deemed it quite safe, as far as her own navi-
gation was' concerned, to go dead slow. And if she 
had been going at that rate when the loom of the 
Dutard was first seen, I should have pronounced her 
free from blame. But she was at that time going half 
speed. This was an unnecessary rate for her own 
safety, and she' must, unfortunately, stand to the conse-
quences of having exceeded it. 

Without any doubt the causa causans of the calamity 
was the almost criminal negligence of the schooner in 
regard. to her signal outfit. There was very imperfect 
evidence as to the quality of her lights, and we are by 
no means satisfied that these were sufficient. But the 
lights were comparatively unimportant on this occasion; 
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the most important instrument of safety on that foggy 
night was undoubtedly a fog-horn,—and this was 
clearly quite inadequate. The assessors are well ac-
quainted with the instrument, and inform me that 
with even a small horn it is quite usual to convey 
orders, by signal, at distances of a mile or even a mile 
and a half. We have no doubt but that if the Dutard 
had been furnished with such an instrument, the 
Zambesi, carefully navigated as she was, could easily 
have avoided her even at half speed. But the causa 
Proxima of the collision was, we think, the unnecessary 
—we do not say improper—speed of the Zambesi. That 
speed might have been proper enough among vessels 
duly equipped ; but it was not recollected on boàrd the 
Zambesi that she might encounter some vessel that 
was not duly equipped, perhaps helpless, through no 
fault of her own. In fact the Zambesi was on the 
point of reducing her speed on entering the denser 
wreath of fog which, unfortunately for her, concealed 
the schooner. Both vessels being to blame there must 
be the usual reference to assess the damage, which will 
be divided. Then as to salvage. There was no imme-
diate danger to life or ship, nor any difficulty or risk 
in the service performed, and not above three hours 
delay. But, though the Dutard was in no imminent 
danger, she was utterly unmanageable and might, 
within an hour, have been in most imminent danger. 
It was, therefore, highly important that she should 
be placed at once in a place of safety. I award one-
tenth of the value of the schooner and cargo, not ex-
ceeding $2,000, one-half to be borne by each vessel, and 
there will be a reference as to that, unless the parties • 
agree. The chief responsibility and merit of the salvage 
belongs to the Zambesi herself, and to the captain. I 
therefore award 	to the ship, 	to the captain, I 

70 

1891 

THE 
ZAMBESI. 

THE 
FANNY 

D IITARD. 

Reasons 
for 

Judgment. 
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to be divided among the crew, in proportion to their 1892 
wages. 	 THE 

As to costs. If I have jurisdiction, in a case where ZAMBESI. 

both vessels are in fault, I feel disposed to give the THE 
FANNY 

costs of the Zambesi in both actions against the Dutard DIITAAD. 

if that can be.  shown to have been ever done. 	statement 

[Pooley, Q.C.—Where both are to blame costs are of Fact°• 

divided.] 
That is, of course, the general rule, and if I have no 

discretion that will be the direction in the first action 
for damages by the collision. In the second action 
costs to the Zambesi to be paid by the Dutard. But it 
will be better to reserve the whole question of costs, 
which may be mentioned again. 

December 23rd, 1891. 

The salvage action, Upton v. Fanny Dutard, came on 
again to be mentioned. 

February 3rd, 1892. 

Pooley, Q.C., wished to have the whole decision as to 
salvage reargued and reconsidered. No judgment . 
has as yet been drawn up or signed, and the court. 
has power to reconsider the result with a view to an 
appeal. [The Monarch (1) ; Griffin v. Hamilton (2).] 
Where both vessels are in fault, no salvage will be 
awarded to either, for she must necessarily be a wrong-
doer and cannot be permitted to make a profit out of 
her own wring. [Glengaber (3) ; Cargo ex Capella (4); 
Grif fin v. Hamilton (5) ; The Glamorganshire (6) ; and 
the Fanny Carvill (7).] Where the neglect of statutory 
rules does not lead to the collision, it may be dis-
regarded. 

(1) 1 Wm. Rob. 21. 	 (4) 1 L.R. Adm. and Eccl. 356. 
(2) 7 Ir. Rep. Eq. 141. 	(5) 7 Ir. Rep. Eq. 141. 
(3) 41 L. J. Adm. 84. 	(6) 13 App. Cas. 455. 

(7) 13 App. Cases 465, foot note. 
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1892 	Bodwell contended that the power of reconsidering a 
T judgment only extended to amending or explaining 

ZAMBEsI. it, but not to a complete reversal. 
THE 

FANNY 
DIITARD. 	Sir MATTHEW B. BEGEIE, (C.J.) L.J.—I think Mr. 

Bodwell's contention right. The power of altering a 
Judgment. decree after verbal utterance and before being drawn 

up, is undoubted. But I think this power ought not 
to be deemed to extend so as in fact and in substance 
to reverse the whole decision. Upon this application 
in the salvage action, both considerations arise. I shall 
avail myself of this opportunity of correcting a clear 
oversight as to the cargo. And I shall give an addi-
tional direction to the taxing-master as to the plaintiff's 
costs in the salvage action, viz., that the plaintiff is 
to get them, so far as they are distinguishable from, 
and additional to, his costs in the collision action. 
Neither of these matters received any attention on 
the argument at the hearing. But as to reversing my 
decision, which allowed salvage to the Zambesi, that 
being a matter which I had fully considered and , 
discussed with the assessors, I much doubt whether 
that is within my power ; that can probably be done 
only by a court of appeal. However, I still think the 
decision reasonable and not contrary to any decided 
case ; rather carrying out the principles of the cases 
cited. 

There does not appear to be any reported decision 
on the circumstances of this case, viz., a claim for sal-
vage services rendered by one vessel to the other in 
collision, where both are declared to be in fault. In 
the Cargo ex Capella (1) the court expressly points 
out that the cargo was entirely innocent, and then 
lays down the principle, on which Mr. Pooley 

(1) 1 L. R Adm. & Eccl. 356. 
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strongly relies, that no man can make a profit out 1892 

of his own wrongful act. That principle clearly ap- TEE 
plied in the case of the Glengaber (2) : the collision had ZAMBESI. 
been occasioned by the-vessel claiming for salvage, the F y 
other vessel not being, apparently, in fault. It strikes PITTARD. 

me that the principle must be applicable to both parties. .4,a„0„„ 
The question was- fully discussed before myself and Jnag~mens. 

the assessors ; of course I am wholly responsible for 
the decision, but we did discuss it, and were fully 
agreed that this was a salvage service. The Franny 
Dutard was drifting with the tide (which runs five 
or six miles an hour), quite helpless and quite unable 
to indicate her position either to a tug or to a passing 
ship,—in danger herself and a danger to navi- 
gation. Eyen if a tug had been summoned by the 
Zambesi on her arrival at Victoria, she would not have 
gone out on such an errand on the ordinary terms of 
towage ; nor could she, probably, have discovered the 
disabled ship. It is none the less salvage, because a 
steamer to perform the service happened to be on the 
spot. If the service had been performed by a stranger, 
the remuneration, whatever it was, would have been 
part of the damages arising out of the collision, just 
as much as the repairs of the schooner, and so would 
have been divided between the two ships equally. If 
indeed the Zambesi had been solely to blame, the ex- 
pense of a tug would have fallen - on her exclusively, 
and she would, by performing the service merely, have 
exonerated herself from paying the stranger tug ; she 
would therefore have been entitled to nothing at all. 
On the other hand, if the Dutard alone had been in 
fault, she would have had to pay the whole expense of 
the tug. Why should she, being the chief, and in our 
opinion, the real' wrong-doer, take advantage of her 
own wrong, and- get this salvage service gratis? The 

(1) 41 L. J. Adm. 84 
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1892 proper amount for salvage ought therefore, like the 
T E 	other expenses caused by the collision, to be divided 

ZAMBESI. equally. The assessors thought $2,000 would have been 
THE 	a proper sum if performed by a stranger. I thought 

FANNY 
DUTARD. that rather high. It was a very valuable service, no 
Aso,,, doubt, to the schooner—her existence, and the lives of 

for 
Judgment. her crew, probably, depended on it ; but it was easily 

performed and involved no danger to life or limb or 
ship, of the salvors. I therefore awarded one-tenth of 
the value of the schooner as salved, not however to go 
beyond $2,000 ; the amount to be equally divided ; one-
half payable by the Dutard, distributed as I have 
directed. 

Judgment accordingly. 



VOL. III.] , EXCHEQUER COURT REPORTS. 	 115 

ARTHUR H. MURPHY... 	 SUPPLIANT ; 1892 

AND 	 Sept. 1. 

HER MAJESTY THE QUEEN 	RESPONDENT. 

Sale of Ordnance Lands in Quebec—Cancellation-23 Vic. (P. C.) c. 
2, 8. 20. 

In the year 1876 the suppliant purchased a number of lots at an auc-
tion sale of Ordnance land in the city of Quebec. He paid 
certain instalments and interest thereon amounting in all to a sum 
of $2,447.92. Being unable to complete the payments for which 
he was liable, he applied to the Crown, in 1885, to appropriate the 
money paid by him to the purchase of three particular lots,—
Nos. 19, 38 and 39. This the Crown consented to do, and upon 
an adjustment of the account there was found to be a sum of 
$73.92 due to the suppliant, which, by mutual arrangement, was 
appropriated to the purchase of another lot (No. 100), leaving a 
balance then due to the Crown of $126.08. When, however, the 
suppliant came to, pay this balance and get his patents for the 
four lots, he was informed that lot 19 would probably be required 
for certain military purposes. He then tendered the balance due 
to the proper officer of the Crown in that behalf, but it was de-
clined. Patents for lots 38, 39 and 100 were subsequently issued, 
to suppliant, and nothing further was done until 1886, when the 
Crown resumed possemion of lot 19, which was followed up by an 
attempted cancellation of the sale of the lot under 23 Vic: (P.C.) 
c. 2 on the ground that as the balance due on the purchase had 
not been paid the terms and conditions of the sale had not been 
complied with. 

Held, that the sale was not duly cancelled, that the suppliant had for-
feited none of his rights under the sale, and was entitled 
to damages equal to the value of the lot at the time the Crown 
resumed possession thereof. 

Qucere:—Has the Deputy Minister of the Interior the right to exercise 
the powers of cancellation vested in the Commissioner of Crown 
Lands by the 20th section of the Act of the Province of Canada, 
.23 Vic. c. 2 ? 

PETITION. of right for damages arising from an 
alleged expropriation of land. 
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1892 	The facts of the case are recited in the judgment. 
MURPHY 	 June 28th, 1892. 

v. 
THE 	Code and Stafford for suppliant ; 

QUEEN. 
*miaow;

Hogg, QC., for respondent. 
'tor 

Judgment. 

BURBIDGE, J. now (September 1st, 1892) delivered 
judgment. 

The suppliant, by his petition, claims $6,000 damages 
for the expropriation of lot No. 19 on the Grande Allée, 
in Montcalm Ward, in the city of Quebec. At the 
trial no evidence of expropriation proceedings was 
tendered, and I allowed the suppliant to amend the 
petition by setting up a claim for breach of an agree-
ment by the Crown to sell to him the said lot. 

It appears that in the year 1876, at an auction sale 
in Quebec of certain Ordnance lands, the suppliant 
purchased a number of lots of which he was put in 
possession and on which he paid certain instalments 
and interest thereon, amounting in all to the sum of 
$2,447.92. Being unable to complete the payment for 
which he was liable, he applied to the Crown, in 1885, 
to appropriate the money paid by him to the purchase 
of three lots designated by the numbers 19, 38 and 39, 
agreeing, at the same time, to bear a proportion of the 
expenses of the sale. This application was granted, 
and, upon an adjustment of the account, there was 
found to be a sum of $73.92 due to the suppliant. As 
the Crown declined to return this balance, he was 
allowed to select a lot, number 100, the value of 
which was $200, upon agreeing to pay the difference 
of $126.08. When, however, he came to pay the 
balance and get the patents for the four lots, he was 
made aware that it was probable that lot 19 would be 
required for military purposes in connection with the 
Drill Shed at Quebec. At this time he had with him 
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the balance of $126.08 and offered to pay it to the proper 1892 

officer, but, pending a decision as to whether or not the MURPHY 

lot would be required for military purposes, the Crown THE 
officer declined to accept the money, and the matter, QUEEN. 
apparently by mutual consent, remained in abeyance. 'lemons 

for 
The patents for lots Nos. 38, 39 and 100 were.  dulyJnarnent. 

issued. In 1886 the Crown resumed possession of lot 
19, and on the 21st July, 1887, without any notice 
or intimation to the suppliant, the sale of the lot 
was attempted to be cancelled under the authority 
of the 20th section of the Act of the Legislature of the 
Province of .Canada, 23 Vic. chapter 2, on the ground 
that, as this sum of $126.08 had not been paid, the 
terms and conditions of sale had not been complied 
with. 

The principle question in this case is as to whether 
or not this cancellation was effective for the pur-
poses for which it was intended. Apart altogether 
from any question of the right of the Acting Deputy 
Minister of the Interior, in July, 1887, to exercise, 
in respect of the sale of the lot in question, the 
powers conferred by the statute mentioned upon the 
Commissioner of Crown Lands, the facts are that the 
sum of $126.08 was not due in respect of lot 19, but 
was due either on lot 100, which is probably the cor-
rect view to take of the evidence, or in respect of the 
four lots ; that the suppliant prior to the attempted 
cancellation had offered to pay the amount, and was 
ready at any time to do so ; and that the true reason 
for the proposed cancellation was not the non-pay-
ment of the sum mentioned, but the fact that the lot 

. was required for the public use. Under these circum-
stances I have no doubt that the sale was not duly 
cancelled, that the suppliant forfeited none of his 
rights, and that he is entitled to damages equal to the 
value of the lot in 1886,—which I assess at the sum of 
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1892 $1,365. From this amount there should be deducted 
MII 'a the sum of $126.08, which it was agreed should be set 

v. 	off against the value of the lot. 
THE 

QUEEN. 	There will be judgment in favour of the suppliant 
sew.*  for the sum of $1,238.92 and costs. 

for 
Jnagment. 	 Judgment accordingly. 

Solicitors for suppliant : McIntyre, Code 8r Orde. 

Solicitors for respondent : O'Connor, Hogg 4- 
Balderson. 
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JOHN A. BROWN AND HIRAM BEL- 	 1892  
KNAP 	 s  SUPPLIANTS ÿ 

Sep. 1. 

AND 

HER MAJESTY THE QUEEN.... 	RESPONDENT. 

Construction of a Government fish-way in a private mill-dam—Damage to 
mill owner—Public work-50-51 Vic. c. 16, s. 16 (c). 

The suppliants complained that the Crown, by its servants, so negli-
gently and unskilfully constructed a fish-way in a mill-dam used 
to secure a head of water for running certain mills owned by 
them, that such mills and premises were injuriously affected and 
greatly depreciated in value. 

Held,—That the fish-way was not a public work within the meaning of 
50-51 Vic. c. 16, B. 16 (c), and that the Crown was not liable. 

PETITION of right for damages arising from the con-
struction of a Government fish-way in a private 
mill-dam.. 

The facts of the case appear in the judgment. 

May 31st, 1892. 

Ritchie, (W.B.A.) for respondent : There was no 
cause of action in 1885, and suppliants cannot recover 
under the law as it stands to-day. The fish-way is not 
a public work within the meaning of 50-51 Vic. c. 16, 
s. 16 (c). The Dominion Government, it is true, bears 
a proportion of the expenditure on the fish-way, but that 
does not make it a public work. Public works are 
such things as are defined by statute, and must be 
works owned and operated by the Government. Thesè 
elements are not present in the case of this fish-way. 

Ritchie, (JJ.) for suppliants : The fish-way has all the 
elements of a public work. The very constitution of . 
the Department of Marine and Fisheries gives it 
authority and control over fish-ways. The legislative 
authority for their, construction is founded *on their 
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1892 being for the benefit of the public and for the public 
BROWN use. There is clear jurisdiction in the court to 

THE 	entertain this action. There is only a dictum of the 
QUEEN. Supreme Court of Canada that The Exchequer Court 

H01160111 Act is not retroactive in giving a remedy in cases like 
for 

Judgment. this. [Martin v. The Queen (1).] There was a liability 
enforceable under 33 Vic. c. 23, before the Board of 
Official Arbitrators. 

BURBIDGE, J. now (September 1st, 1892) delivered 
judgment. 

The suppliants complain that the Crown, by its ser-
vants, so negligently and unskilfully constructed a 
fish-way in a mill-dam used to secure a head of water 
for running certain mills owned by them, that such 
mills and premises were injuriously affected and 
greatly depreciated in value. 

Immediately upon the case being opened it was 
objected that the court had no jurisdiction,—on the 
ground, among others, that neither the dam nor the 
fish-way was a public work of Canada (50-51 Vic. c. 
16, s. 16 (c) ; and I thought that the objection should . 
prevail. As there were, however, a number of wit-
nesses in attendance from long distances the parties 
agreed that the question should be reserved and the 
hearing of the case continued. 

For the negligence of its officer in the construction, 
or in directing the construction, of a fish-way in the 
dam, it was admitted that the Crown was not liable 
unless such liability was founded on a statute ; and 
that the suppliants could not succeed unless the fish-
way in question was held to be a public work within 
the meaning of 50-51 Vic. c. 16, s. 16 (c). On that 
point I adhere to the view that I expressed at the 
trial. The case is, I think, very clear. The fish-way 

(1) 20 Can. S. C. R. 240. 
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was not a public work within the meaning of the 1892 

statute. Whatever right of action the suppliants B ox wK 
might have had against the persons of whose negli- 
gence they complain, they have none against the QUERN. 

Crown, because there is no Act of Parliament creating xi„isons 

any liability to answer for such negligence. 	dud ment. 
A number of other objections were raised and dis- 

cussed ; but as the one I have mentioned disposes of 
the case it is unnecessary to refer to them. 

Judgment for the respondent with costs. 

Solicitor for suppliants : J. A. Chisholm. 

Solicitor for respondent : H. E. Gillis. 

6 
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1892 JACQUES COUETTE, ALFRED SUPPLIANTS ; 
GOULET AND HENRY BROWN Sep. 1. 

AND 

HER MAJESTY THE QUEEN 	RESPONDENT. 

Maritime law--Salvage—Government vessel—Special contract. 

A steam-ship belonging to the Dominion Government went ashore on 
the Island of Anticosti, and suppliants rendered assistance with 
their wrecking steamer in getting  her afloat. The ser-
vice rendered consisted in carrying out one of the stranded steam-
ship's anchors, and in taking a hawser and pulling on it until she 
came off. For carrying out the anchor it was admitted that the 
suppliants had bargained for compensation at the rate of fifty 
dollars an hour, but whether the bargain included the other part 
of the service rendered or not, was in dispute. The service was 
continuous,—no circumstances of sudden risk or danger having 
arisen to render one part of the work more difficult or dangerous 
than the other. 

Held, that the rate of compensation admittedly agreed upon in respect 
of carrying out the anchor must, under the circumstances, be 
taken as affording a fair measure of compensation for the entire 
service. 

2. A petition of right will not lie fur salvage services rendered to a 
steam-ship belonging to the Dominion Government. 

PETITION OF RIGHT for salvage services alleged to 

have been rendered to a Government ship. 

The facts of the case are recited in the ,i.jtdgment. 

April 11th and 12th, 1,8?92. 

Pentland, Q C. (with whom was Stuart, Q.C.) for 

the suppliants, cites Jones on Salvage (1) ; Pritchard's 
Admiralty Digest (2); Stewart v. Brewis (3) ; The Isabella 
(4) ; The Bomarsund (5) ; Kay on Shipping (6) ; Parsons 
on Shipping (7) ; The iWonkwearmouth (8) ; The Reward 

(1) pp. 1, 23. 	 (5) 1 Lush. 77. 
(2) Vol. 2, chap. 8, p. 1854. 	(6) Vol. 2, p. 1017. 
(3) 1 Dor. 319. 	 (7) Vol. II. p. 309. 
(4) 3 Hagg. 428. 	 (8) 9 Jur. 72. 
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(1) ; ' Atwater v. The T7nporters 4. Traders Co. (2) ; The 	1892 

Favourite (3). 	 COUETTE 

Cook, Q. C. (with whom was Angers, Q.C.) for thé 	v Tug 
Crown, cites The Undaunted (4) ; Maude 4- Pollock on QUEEN. 

hipping (5) ; Pritchard's Admiralty Digest (6) ; The Arment 
of Counsel. 

BURBIDGE, J. now (September 1st, 1892) delivered 
judgment. 

The suppliants Couette and Goulet are owners of the 
Annie McGee, and the suppliant Brown of the Florence. 
Both are steam wreaking-vessels. For themselves and 
for the crews of the vessels the suppliants, by their 
petition, claim from the Crown the sum of five 
thousand dollars for salvage services rendered to the 
Government steam-ship Alert. 

To this claim the Crown answers that 
(1.) A petition of right will not lie for salvage services ; 
and— 
(2.) That the suppliants agreed to perform the services 
rendered for a sum of fifty dollars per hour, amounting 
in all to three hundred and fifty dollars, which amount 
the Crown tendered to the suppliants before the 
petition was filed in the Court, and which it is still 
ready to bring in. 

Victory (7) ; The America (8). 
Pentland, Q.C. in reply, cited The Carmona (9) ; The 

Paimerine (10) ; Jones on Salvage (11) ; Hudon Cotton 
Go, 

 
V. Canada Shipping Co. (12) ; The Sovereign (13) ; 

The Princess Royal (14) ; The Fortitude (15). 

(1) 1 Wm. Rob. 174. 
(2) 31 L. C. J. 52. 
(3) 2 Win. .Rob, 255. 
(4) 1. Lush. 90, 
(5) 4th. ed., p. 638.  

(8) Stu. Adm. Rep. 2nd ser. 214. 
(9) Cook Alm. Rep. 350. 

(10) 1h. 358.. 
(11) P. 81. 
(12) 13 Can. S.C.R. 417. 

(6) Pp. 2094, 2095 & Nos. 1289 (13) 1Lush. 85. 
& 1300. 	 (14) 9 Jur. 434. 

(7) Cook Adm. Rep. 335. 	(15) 2 Wm. Rob. 224. 
6% 
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1892 

COUETTE 
71. 

THE 
QUEEN. 

Reasons 
for 

Judgment. 
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The first objection taken must, I think, be maintain-
ed. In England the practice has been where salvage 
services of a meritorious character have been rendered 
to naval stores carried as cargo in a merchant vessel 
against which a salvage suit has been instituted, for 
the Admiralty Proctor to enter an appearance for the 
Lords of the Admiralty in respect of the cargo and 
submit to an award of salvage, (1) and it is thought that 
a similar course would probably be taken in the case of 
valuable salvage services having been rendered to a 
Queen's ship and the assistance of the Court being 
desired for the purpose of assessing the amount which 
the Crown would be willing to pay to the salvors. 

But in such a case neither the ship nor the cargo is 
liable to arrest, and it cannot be doubted, I think, that 
no action could be taken against the Crown itself in 
respect of the salvage service (2). 

A petition of right will lie in the High Court of 
Admiralty where the subject matter of the. petition 
arises out of the exercise of any belligerent right on 
behalf of the Crown, or would be cognizable in a prize 
court if the same were a matter in dispute between 
private persons. But that is an exception created by 
statute (3). Whether or not the Exchequer Court in. 
the exercise of its Admiralty jurisdiction might in an 
action against the commander of a Government vessel, 
the Crown appearing and submitting to the. assess 

(1) Williams & Bruce, Admiralty Tison, 22 L. T. 83 ; Wadsworth v. 
Practice, 1886, p. 250 (K), citing The Queen of Spain, 17 Q.B. 171, 
The Marquis of Huntley, 3 Hagg., 196 ; The Constitution, L.R. 4 P.D. 
246 ; The Lulan, Adm. Div. Feby. 39 ; The Parlement Belge, L.R. 5 
8, 1883. 	 P.D. 197; The Schooner Exchange, 

(2) The Cornus cited in The Prins 7 Cranch 116 ; The Thomas A. 
Frederik, 2 Dods. 464 ; The Lord Scott, 10 L.T.N.S. 726 ; Briggs y. 
Hobart, 2 Dods. 100 ; The Athol, Light Boat Upper Cedar Point, 11 
1 Wm. Rob. 374 ; The Volcano, 3 Allen 157. 
No. of Cas. 210 ; Lipson v. Har- 	(3) 27 & 28 Vic. c. 25 s. 52. 
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ment, award compensation to salvors ' for services 1892 

rendered to such vessel, need not now be considered. Cow mE 

It is clear, I think, that in the prescrit proceeding it 	
V. THE 

has no such jurisdiction. 	 QUEEN. 

That brings us to the second ground of defence neadun. 
for 

which is . to be decided with reference to the contract Jn ent. 

that was made between the parties or is to be inferred 
from what passed between them. 

On the 12th October, 1891, about six o'clock in the 
morning, the steam-ship Alert, then engaged in sup-
plying the lighthouses in the Gulf of St. Lawrence 
with provisions, ran aground near Heath Point, at the 
eastern end of the Island of Anticosti. There was on 
board the steam-ship some supplies for the suppliants, 
who, as partners and with the vessels mentioned, were 
employed a few miles distant in saving the cargo of the 
wrecked ship Circe. Couette, when starting with the 
Annie McGee to go to the Alert for the supplies, 
noticedthat something was wrong with the steam- 

• ship, and having called Brown's attention to the fact, 
the latter accompanied him, leaving his men to con-
tinue their work with the Florence. Couette . an-
chored the Annie McGee near to the Alert, and went 
on board for his provisions. At the time Koenig, the 
captain of the Alert, was about to get out his port 
anchor and on Couette's offer to assist he engaged him 
to carry it out with the Annie McGee, agreeing to pay 
for the service the snm of fifty dollars per hour. 
After the anchor had been carried out, Couette with 
the Annie McGee took a hawser which was made fast 
to the port-bow of the Alert, and assisted in towing 
the latter off. •Whether he did this at Koenig's 
request or on his own offer, and whether ~it 
was part of the service for which he had agreed to 
accept fifty dollars per hour, is in dispute. The whole 
time he was engaged in respect of the two services was 



86 	 EXCHEQUER COURT REPORTS. 	[VOL. III. 

1892 seven hours. The Florence rendered no actual assist-
CoII TE ance. But when Couette took the hawser, he, of his 

lE 	own motion, signalled the Florence which came near 
QUEEN. to %end stood by his vessel, ready to aid if necessary. 

Rangoon* 	With reference to the difference between the parties 
Judgment. as to what was covered by the express agreement 

made, Koenig and his chief officer, Morin, say that it 
covered the entire service ; Couette and Brown that it 
was limited to carrying out the ancahor. In the view 
I take of the case it makes little difference in the re-
sult whether credence is given to the former or the 
latter. The service was continuous. The hawser was 
taken as soon as the anchor had been dropped. With 
the exception of putting a strain on the anchor and as-
certaining that it, and not the steam-ship, moved, there 
was no change in the position of affairs. There was 
no new or sudden danger to render improbable the 
exercise of the care that the captain of the Alert had 
shown in having the value of the services settled 
before he accepted them. 

Brown says that, at the time the hawser was being 
taken on board the Annie McGee, he said to Couette : 
" This is a different arrangement, we had better go and 
have an arrangement for it," and that the latter an-
swered that they would settle that afterwards. What-
ever Couette may have had in his mind, he certainly 
gave Koenig no intimation that he considered his bar-
gain at an end, and that he was then entering upon 
an entirely different work for which he would expect 
a more liberal remuneration. But, as I have said, the 
difference is not important. If the arrangement made 
was limited to carrying out the anchor, then there is 
to be inferred, I think, from the acts of the parties, an 
undertaking on the part of the suppliants to continue 
their assistance at the rate previously agreed upon and 
even if it were open to me to determine the value of 
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such services rendered, I should not, in this proceed- 1892 

ing and apart from considerations to which effect are CoII TE 
given in actions for salvage, assess such value at a THE 
higher amount than that which the Crown offers to QUEEN. 
pay. The evidence as a whole shows that the one Reasons 
service was not more difficult or dangerous than the Judgment. 
other. For carrying out the anchor the suppliants by 
their offer and agreement to accept fifty dollars per 
hour established a measure of compensation that might 
with great propriety be applied to the later service. 

There will be judgment for the suppliants Couette, 
Goulet and Brown for three hundred and fifty dollars. 
The Crown under the circumstances is entitled ' to 
costs. 

judgment fur suppliants ; costs 
to respondent. 

Solicitors for suppliants : Caron, Pentland 4. Stuart. 

Solicitors for respondent : O' Connor, Hogg 4. Balder- 
son. 
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1892 JOHN DEKUYPER & SON 	PLAINTIFFS ; 
Sept. 1. 	 AND 

VAN DULKEN, WIELAND & COM- DEFENDANTS. PAN Y 	  

Trade-Mark—Rectification of register—Relief for infringement—Twris 
diction of Exéhequer Court, 54-55 Vic. c. 35 and 54-55 Vic. e. 26. 

The court has jurisdiction to rectify the register of trade-mark in 
respect of entries made therein without sufficient cause either be-
fore or subsequent to the 10th day of July, 1891, the date on 
which the Act 54-55 Vie. c. 35 came into force. 

Quare? Has the Court jurisdiction to give relief for the infringement 
of a trade-mark where the cause of action arose out of acts done 
prior to the passage of 54-55 Vic. c. 26 1 

DEMURRER to a statement of claim whereby relief 
was sought for the purpose of cancelling the registra-
tion of a trade-mark. 

The questions arising upon the demurrer are stated 
in the judgment. 

June 21st, 1892. 

Ferguson, Q.C. (with whom was Duhamel) in support 
of the demurrer : The Court has no jurisdiction to 
rectify any entry made prior to the 10th July, 1891, 
and the registration of the defendants' trade-mark was 
made in 1884. Whatever jurisdiction the court has in 
this matter has to be derived from the Trade-Mark and 
Design Act of 1891 (54-55 Vic. c. 35) and not under 
The Exchequer Court Amendment Act, 1891. The former 
Act is not retrospective in its operation. Up to 1891 this 
court had no power to compel the Minister of Agriculture 
to rectify the registration of any trade-mark duly made. 
With reference to the relief sought for the alleged in-
fringement, I submit that the fact that the person 
aggrieved always had a convenient remedy in the 
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provincial courts is one of the very strong reasons to 1892 

urge against any retroactive effect being given to the DE uYPER 
new Act_ The defendants have acquired a vested VAN  
right under the old law to have the case tried by jury, DIILKEN. 

and it ought not to be interfered with unless such in- Argument 
of Counsel, 

terference is clearly and expressly authorized by the 
legislature. (Cites Wilberforce on Statutes (1) ; Maxwell. 
on Statutes (2) ; re Suche (3) ; Kimbray y. Draper (4) ; 
Endlich on Statutes (5) ; Hardcastle on Statutes (6) ; 
Ings v. Bank of P. E. .Island (7) ; Fisher's Digest (8) ; 
Coats v. Kelly (9). 

Again, the plaintiffs have not alleged anything to 
show that the registration of the defendants' trade-mark 
was made without sufficient cause, and they have, con-
sequently, not put themselves within the benefit of 
the remedy provided for by section 1 (12) of 54-55 Vic. 
c. 35. 

Christie, Q.C. contra. 
The plaintiffs have a remedy in this court, either 

under 54-55 Vic. c. 35, or under 54-55 Vic. c. 26. The 
defendants have acquired no property by their regis-
tration of the trade-mark. It was laid down in 
the case of Partlo v. Todd (10), that the fact of 
ownership is a condition precedent to the right 
to register under The Trade-Mark and Design Act, and 
that if the party registering is not the owner he 

• obtains no advantage by such registry and it may be 
cancelled. It is the very fact of lack of proprietorship 
on the part of the defendants that makes their regis-
tration a registration without sufficient cause within. 
the meaning of the statute. We have a clear right 

(1) Pp. 161, 244. 
(2) Pp. 257, 357. 
(3) 1 Ch. Div. 50. 
(4) L.R. 3 Q.B. 160. 
(5) P. 367.  

(6) P. 195, 
(7) 11 Can. S.C.R. 265. 
(8) Vol. 6. col. 2022. 
(9) 15 Ont. App. 81. 

(10) 14 Ont. App. 444 ; 17 Can. S. 
C.R. 196. 
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1892 under the statutes and authorities to an injunction 
DE II PER restraining defendants from the use of the trade-mark, 

v. 	and also to damages for the infringement. Cites Bon- 

Ferguson, Q.C., in reply : Plaintiffs do not allege that 
they are the owners of our trade-mark. In their 
pleadings they set out two trade-marks that are not 
the same. Clearly there cannot be an order pass to 
cancel our registration in view of this fact, and if there 
has been an infringement of the plaintiffs' trade-mark, 
the cause of action in respect thereof arose prior to the 
passing of the statutes under discussion- 

BURBIDGE, J. now (September 1st, 1892) delivered 
,judgment. 

The determination of the questions raised by the 
demurrer to the statement of claim in this case depends 
upon the construction to be given to certain provisions 
of two Acts of the Parliament of Canada, passed in the 
year 1891, to which I shall presently refer. 

By the second clause of the 11th section of The Trade-
Mark and Design Act (5) it was in substance provided 
that errors in registering trade-marks and ,oversights in 
respect to conflicting trade-marks might be corrected 
by the Minister of Agriculture, who for such purpose 
was to cause all persons interested in the matter to be • 
notified to appear before him, in person or by attorney, 
with their witnesses. By the 21st section of the Act 
he had authority to correct clerical errors in the draw-
ing up or copying of any instrument made under the 
preceding sections of the Act, and there can, I think, 
be no doubt that the power of rectification given by 

(1) 3 Dor. 233. 	 (3) 14 Ont. 729. 
(2) Chap. vi. 	 (4) 11 App. Cas. 270. 

(5) R. S. C. c. 63 s. 11 (2). 

VAN 
DULKEN. lier V. Depalie (1) ; Sebastien on Trade-Marks (2) ; 

Am-tut-rent Smith v. Fair (3) ; The ' Henrich Bjorne (4). 
of Counsel. 
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the 11th section was intended to be and was a sub- 1892 

stantial power. By virtue of it he might have deter- DEK yrER. 
mined the right to the exclusive use of a trade-mark in 

Vnx 
any case where, through some error or oversight, two DII.LKEN. 

persons had obtained registration of the same trade- Reasons 
mark, and I see no reason why, at the instance of a Juag

YO
ra

E•
ennt. 

person interested, he might not have entertained an 
application to expunge from. the registry an entry that 
ought not to have been made, and which, but for some 
error or oversight would not have been made therein. 

By the Act of 53 Victoria, chapter 14, the jurisdiction 
theretofore vested in the Minister of Agriculture to 
determine, in certain cases, the right to the exclusive 
use of a trade-mark was transferred to this court and 
by the 3rd section of the Act it was provided that 
errors in registering trade-marks, and oversights in 
respect to conflicting registration of trade-marks, might 
be corrected in this court upon proceedings instituted 
therein in the manner provided in the first section. of 
the Act. It happened, however, that the manner of 
proceeding in the court, so far as the Act dealt with 
procedure. was defined in the second and not in the 
first section thereof. That was one difficulty. Then 
the only jurisdiction clearly conferred upon the court 
was the authority to determine, in a proper case, the 
question of the right to the exclusive use of a trade-
mark, and in the case of The Queen y. Tan Dulken (1), 
which was in reality a proceeding between the parties • 
to this action, I held that the court had, as the law 
then stood, no jurisdiction to determine questions as 
to whether or not a trade-mark ought not to be regis-
tered or continued on the registry because it was 
calculated to deceive the public, or for such other 
reasons as were mentioned in the 12th section of the 
'Act (2). 

(1) 2 Ex. d. R. 304. 	 (2) R. S. C. c. 63.s. 12. . 
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1892 	The Act 53rd Victoria, chapter 14, was repealed by 
DEKIIYPER 54-55 Victoria, chapter 35, and other provisions substi- 

Vnx 	tuted therefor. 
DULKEN. 	By the latter Act it was provided :--- 

Rsons 	11. The Minister of Agriculture may refuse to register any trade- 
Judgment. mark in the following cases :— 

(a.) If he is not satisfied that the applicant is undoubtedly entitled 
to the exclusive use of such trade-mark ; 

(b.) If the trade-mark proposed for registration is identical with or 
. resembles a trade-mark already registered ; 

(c.) If it appears that the trade-mark is calculated to deceive or 
mislead the public ; 

(d.) If the trade-mark contains any immorality or scandalous figure; 
(e.) If the so-called trade-mark does not contain the essentials nec-

essary to constitute a trade-mark, properly speaking. 
2. The Minister of Agriculture may, however, if he thinks fit, refer 

the matter to the Exchequer Court of Canada, and in that event such 
court shall have jurisdiction to hear and determine the matter, and to 
make an order determining whether and subject to what conditions, if 
any, registration is to be permitted. 

It will be observed that to give the court jurisdic-
tion in such a case there must be an application to 
register a trade-mark, the Minister must refuse to 
register, and he must refer the matter to the court. 
But the statute does not stop there. By a subsequent 
provision (1), in terms substantially identical with 
those used in the 90th section of the English Act (2) to 
define the jurisdiction of the High' Court of Justice, 
the Exchequer Court is given power, on the informa-
tion of the Attorney-General or at the suit of any per-
son aggrieved by any omission without sufficient cause 
to make any entry in the register of trade-marks, or by 
an entry made therein without sufficient cause, to make 
such order for making, expunging or varying the entry 
as it thinks fit. By another Act passed in the same 
session (3) the court was amongst other things given 

(1) 54-65 Vic. c. 35 s. 1 (12). 	(2) 46-47 Vic. c. 57 s. 90 (1). 
(3) 54-55 Vic. c. 26 s. 4. 
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jurisdiction as well between subject and subject, as 1892 
otherwise, in all cases of conflicting applications for DEKUY ER 
the registration of any trade-mark, or in which it is VAN 
sought to have any entry in any register of trade- DIILKEN. 

marks made, expunged, varied or rectified, and in all R0a... 
other cases in which a remedy is sought respecting Judggment. 

the infringement of any trade-mark. The Act 54-55 
Victoria, chapter 35, came into force on the 10th July, 

• 1891, and 54-55 Victoria, chapter 26, on the 30th of . 
September of the same year. 

The objections raised by the demurrer are* that the 
court has no jurisdiction :- 

1. To rectify any entry made in the registry of trade-
marks prior to the 10th July, 1891, or- 

2. To give any other relief where the infringement 
complained of happened before the 30th of September 
of that year. 

First, in respect to the rectification of the registry 
of trade-marks there is no question that the jurisdic-
tion conferred should in its exercise be limited to 
entries made after the statute came into' force, unless 
it is clear, as I think it is, that Parliament intended 

• the statute to apply to entries then already made. 
There is nothing in its language to show a contrary 
intention The court may make, it is enacted, an order 
respecting an entry made in the register of trade-marks, 
without sufficient cause (1), and it is to have jurisdic-
tion in all cases in which it is sought to have any 
entry therein made, expunged, varied or rectified (2). 
This power of rectification was not in 1891 a new one. 
It had been exercisable by the Minister of Agriculture 
since 1868 (3), and the object of Paliament was to 
transfer that power to 'the court, and perhaps to define 
it somewhat more explicitly, and to remove the doubts 

(1) 54-55 Vic. c. 35 s. 1 (12.) 	(2) 54-55 Vic. c. 26 s. 4. 
(3) 31 Vic. c. 55 s. 6. 
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1892 that had arisen as to the meaning of the Act of 1890. 
DE PER To apply the jurisdiction in question to cases where 

entries had been made before the 10th of July is not 
to interfere with any vested right, for the Act did not 
in this respect do more than substitute one tribunal 
for another, and no one could be said, I think, to have 
had any vested right to have his controversy deter-
mined in a proceeding before the Minister of Agricul-
ture. On the other hand to limit the jurisdiction to 
entries made in the register subsequently to July 
10th, would be to take away and destroy the remedy 
that any person aggrieved by an earlier entry would 
otherwise have had for the protection of his rights. 
I am, therefore, of opinion that the jurisdiction of the 
court in respect of the rectification of the register of 
trade-marks may be exercised in respect of any entry 
made therein without sufficient cause, as well where 
such entry was made before the coming into force of 
the amending Act of 1891, as where it was made after-
wards. 

The second objection is not so much to the jurisdic-
tion of the court as to the character and extent of the 
relief that may be given to the plaintiffs, in case they 
are found to be entitled to relief. It is alleged in sub-
stance that the infringement complained of was con-
tinued during the year 1891, and consequently at a date 
subsequent to the passing of the Acts of that year 
to which reference has been made. At present, there-
fore, it is not necessary to express any opinion as to 
the court's jurisdiction where in the case of an infringe-
ment of a trade-mark the cause of action arises out of 
acts done prior to September, 189 ï ; though there is 
not wanting, it may be added, precedents for the exer-
cise of jurisdiction in an analogous case (1). 

V. 

VAN 
DIILREN. 

Reasons 
Per 

Judgment. 

(1) The Alexander Larsen, 1 Win. Rob. 288 ; The Ironsides, 
1 Lush, 458. 	• 
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There will be judgment for the plaintiffs on the de- 1892 
murrer to the statement of claim, and with costs, upon DEAII ER 

payment of which the defendants may amend and VAN 
plead. 	 DIILKEN. 

Judgment accordingly. 

Solicitors for plaintiffs : Christie, Christie 4- Greene. 

Solicitors for defendants: Duhamel 4- Merrill. 

Reasons 
for 

Judgment. 

o 
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1892 CHARLES LAVOIE..   	. SUPPLIANT ; 
Sept. 1. 	

AND 

HER MAJESTY THE QUEEN 	RESPONDENT. 

Liability of the Crown as common carrier—Negligence—Remedy—Regula-
tions for carriage of freight—Notice by publication in Canada 
Gazette—The Government Railways Act, 1881—The Exchequer Court 
Act (50-51 Vic. c. 16 s. 16)— Construction—Duty of conductor of train 
carrying live stock in box cars. 

1. Apart from statute the Crown is not liable for the loss or injury to 
goods or animals carried by a Government railway, occasioned by 
the negligence of the persons in charge of the train by which such 
goods or animals are shipped. 

By virtue of the several Acts of the Parliament of Canada relating to 
Government railways and other public works the Crown is in such 
a case liable, and, under the Act 50-51 Vic. c. 16 a petition of 
riiht will lie for the recovery of damages resulting from such loss 
or injury. 

The Queen y. McLeod (8 Can. S. C. R. 1) and The Queen v. 1lWlcFarlane 
(7 Can. S. C. R. 216) distinguished. 

2. The publication in the Canada Gazette, in accordance with the pro-
visions of the statute under which they are made, of regulations for 
the carriage of freight on a Government railway is a notice there-
of to all persons having occasion to ship goods or animals by such 

• railway. 
3. Under and by virtue of R. S. C. c. 38, certain regulations were 

made by the Governor-in-Council whereby it was provided that 
all live stock carried over the Intercolonial Railway were to be 
loaded and discharged by the owner or his agent, and that he 
assumed all risk of loss or injury in the loading, unloading and 
transportation of the same. The regulations were, by section 44, 
to be read as part of the Act, and by section 50 it was enacted 
that the Crown should not be relieved from liability by any 
notice, condition or declaration where damage arose from the 
negligence, omission or default of any of its officers, employees 
or servants. 

Held, that the regulations did not relieve the Crown from liability 
where such negligence was shown. 
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4. The owner of a horse shipped in a box car, the doors of which can 	1892 
only be fastened from the outside, and who is inside the car with LavoIE 
the horse, has a right to expect that the conductor of the train will 	v.  
see that the door of the car is closed and properly fastened before 	THE 

the train is started. 	 QUEEN• 

Statement 
PETITION OF RIGHT for damages arising from in- of Facts. 

juries sustained by a horse while being carried on a 
Government railway. 

The facts of the case are stated in the judgment. 

October 21st and 22nd, 1891. 

Belcourt, for the suppliant : 
The law of the province of Quebec must govern this 

case. (Cites.  C. C. L. C. Arts. 1672 to 1683.) The,obli-
gation of a carrier under the articles I have cited is 
not that of an insurer, but is the same as that of an 
inn-keeper. The Crown in this case is simply a com-
mon carrier. That is the position contemplated by 
The Government Railways Act, 1881. The liability 
arises under this Act, and the remedy therefor is pro-
vided. by 50-51 Vic. c. 16 s. 16. (Cites The Attorney-
General of the Straits Settlement y. Wemyss (1) ; Farnell 
ti . Bowman (2) ; Sharp, C. C. L. C. (3). 

The Crown cannot escape liability by shielding itself 
behind the regulations. By section 44 (R. S. C. c 
38) the regulations are to be read as part of the Act: 
and by section 50 the Crown is expressly denied the 
right to so shield itself where there has been negli. 
gente on the part of its servants causing damage and 
loss to a subject of the Crown. This claim can be 
maintained either under section 15 of chap. 16, 50-51 
Vic., or under section 16 thereof. There is an action 
arising either ex contractu or ex delicto. 

It was a primai facie case of negligence to allow the 
horse to be shipped for carriage in a box car, when 

(1) 13 App. Cas. 192. 	 (2) 12 App. Cas. 648. 
(3) Pp. 51, 59. 

7 
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1892 there. were special cars used for that purpose fitted 
:La ozE with the necessary and proper appliances for safe car- 

v. 	which the box car lacked. The conductor of 
QUEEN. the train was cognizant of the way the horse was tied 

Argument in the car, and yet took no precautions to prevent an 
of Counsel. 

accident. It was gross negligence on his part to omit 
to see that the door was fastened. A cleat should 
have been nailed on the side of the car to prevent the 
door from sliding open. (Cites The Grand Trunk Rail-
way Company v. Vogel (1) ; The Canadian' Pacific Rail-
way Co. y. Bates (2).) 

Choquette followed on the same side, reviewing the 
evidence and citing Art. 1053 C. C. L. C. 

Hogg, Q.C., for the respondent : 
The suppliant has proved a contract for the carriage 

of the horse, and his claim is founded in damages for 
a breach thereof. The Crown is not liable in such 
a case, because it is not a common carrier and can-
not be assimilated to one. (Cites The Queen v. 
.McLeod) (3). The Exchequer Court Act (4) does not 
affect the law as laid down in that leading case. The 
law in this regard is the same to-day as it was when 
that case was decided. 

There is no positive enactment in The Government 
Railways Act, 1881, that the Crown shall be liable in re-
spect of damages to property carried on its railways 
arising from the negligence of its servants. (Cites 
McCawley v. The Furness Railway Co (5) ; Carr v. The 
Lancashire 4- Yorkshire Railway Co. (6) ; McManus y. 
The Lancashire Railway Co. (7).) 	• 

The suppliant assumed the risk cast upon him by 
• 

the regulations when he put his horse into the box 

(1) 11 Can. S. C. R. 612. 	(4) 50-51 Vic. c. 16. 
(2) 18 Can. S. C. R. 697. 	(5) L.R. 8 Q.B. 57. 
(3) 8 Can. S. C. R. 1, 26. 	(6) 7 Ex. c. 707. 

(7) 4 H. & N. 327. 
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car. He must take the consequences of 1}is own negli- 1892 

gence, if there was any: 	 LA E 
Angers, Q. C., follows, citing Art. 676 C. C. L..0. 	THE 
Belcourt, in reply, cites Ilettihewvage Sinzan Appu v. QUEEN. 

The Queen's Advocate (1). 	 Arg 	rot 
of Counsel. 

April 27th, 1892. 

Upon the direction of the court further evidence was 
this day adduced by the suppliant to show whether 
or not a grain car is a proper car to use for the carriage 
of horses, and if so whether the necessary precautions 
were taken to prevent accident,— whether both this 
door and the grain door should have been closed. A 
model of the car in which the suppliant's horse was 
carried was also produced, showing the door and grain 
door 'and their fastenings. 

BURBIDC E, J. now (September 1st, 1892) delivered 
judgment. 

The suppliant, by his petition of right, seeks to re-
cover damages for injuries that he says, a horse, 
shipped by him on the 3rd July, 1890, at St. Thomas, on 
the Intercolonial Railway, for Bic, on the same line, 
sustained in consequence of the negligence of the per-
sons in charge of the train. The first question to be 
determined is as to whether in such a case the petition 
will lie, and that depends upon considerations, 
which, in respect of injuries to the person received 
under like circumstances, have been the subject of 
some debate and difference of opinion. It is conceded, 
of course, that apart from statute the Crown is not in 
such a case liable. The question depends, and the 
difference of opinion arises, upon the construction to 
be put upon the Acts of the Parliament of Canada re- 

(1) 9'App. Cas. 571. 
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1892 Iating to railways and other public works, and the 
LAvoiE inferences to be drawn therefrom and from the regula- 

TxE 
v. 	tions made thereunder (1). 

Qub,Ezz. 	In The Queen v. McLeod the majority of the court (2), 
Reseo u following The Queen V. McFarlane (3), held that the 

f'or 
Judgment. Crown, in respect of Government railways, is not 

a common carrier, and that a petition of right would 
not lie against it at the suit of a passenger who was 
injured in an accident on a Government railway 
occasioned by the negligence of the Crown's servants 
in maintaining and operating such railway. The 
minority in that case (4) were of opinion that the 
Government, when working railways for gain and 
hire, is subject to the same responsibility as a common 
carrier of goods and passengers ; and that there is a 
contract with the passenger to carry him with ordinary 
care and skill, for the breach of which a petition will 
lie. In Martin y. The Queen (5), referring to the views 
that I had expressed in the City of Quebec v. The 
Queen (6) and in Brady v. The Queen (7), I held that 
the Crown is liable in damages for an injury to the 
person received on a public work, resulting from the 
negligence of which its officer or servant is guilty 
while acting within the scope of his duties or employ-
ment ; and that under the statutes then in force the 

(1) See The British North Arne- 976 ; and the general rules and 
rica Act, 1867, s. 145 ; 31 Vic. c. regulations respecting the working 
12 ; 31 Vic. c. 13 ; 31 Vic. c. 68 es. of Government Railways, Orders-
2 and 4 ; 33 Vic. c. 23 ; 34 Vic. c. in-Council, 1874, p. 345 ; Acts of 
43 s. 5 ; 37 Vic. c. 15 ; 39 Vic. c. 1889, pp. CVI—CXI ; Orders-in-
16 ; 41 Vic. c. 8 ; 42 Vic. c. 7 ; 42 Council, 1889, p. 945. 
Vic. c. 8 ; 42 Vie. c. 9 ss. 2 and 4 ; 	(2) Ritchie, C.J. and Strong and 
44 Vic. c. 25 ; R.S.C. cc. 38 and Gwynne, JJ. in 8 Can. S. C. R. 1. 
40 ; and 50-51 Vic. c. 16. Sex also 	(3) 7 Can. S. C. R. 216. 
Regulations for the conveyance of 	(4) Fournier and Henry, JJ. 
freight on the Intercolonial Rail- in 8 Can. S. C. R. 1. 
way, &c., Orders-in-Council 1874, 	(5) 2 Ex. C. R. 328. 
p. 325,Acts of 1875 pp. LXXXVII— 	(6) 2 Ex. C. R. 252. 
CI ; Orders-in-Council, 1889, p. 	(7) 2 Ex. C. R. 273. 
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injured person had a remedy by petition of right. In 1892 
that case the appeal was allowed (1) on grounds LA ô E 

of defence not raised in the Court below ; but Mr. 
THE 

Justice Patterson, in an opinion that adds much to QuEEr. 
the discussion, deals fully with the more important 
question raised but not decided by the appeal. He Judrgent. 
holds that since the passing of The Government Rail-
ways Act, 1881, (2) a person injured on the Inter-
colonial Railway through the negligence of the 
Crown's servants might have sustained his petition. 
He thinks that Act made some important changes, or, 
at all events, removed some questions that previously 	. 
existed with respect to the liability of the Crown for 
the acts or defaults of the persons employed in the 
actual working of the road. It is to be observed, how-
ever, that the Act is a consolidation of parts of a num-
ber of Acts that were then, applicable to the Tntercolonial 
Railway; and which were exhaustively discussed in 
The Queen v. McLeod (3), in which it will be been Mr. 
Justice Fournier expresses the opinion that the Act of 
1881 was to be regarded as a. legislative interpretation 
of The Consolidated Railways Act, 1879, ou the subject. 
of the Crown's responsibility in the working of Govern-
ment railways (4). There appears, therefore, to be 
some difficulty .in maintaining that the Crown's 
liability for the torts in question was created by the 
Act of 881. It is, however, it seems to me, unneces-
sary to go so far as that, or even to appear to be in 
conflict with the law as affirmed in The Queen v. McLeod 
(5). That case and McFarlane's Case (6) established 
beyond controversy that as the law then stood no peti-
tion would lie for a wrong committed by an officer of 
the Crown. The subject was not, however,'in such a 

(1) 20 Can. S. C. R. 240. 	42 Vic. c. 9. 
(2) 44 Vic. c. 25. 	 (4) 8 Can. S. C. R. 58. 
(3) 31 Vic. c. 12 and the amend- 	(5) 8 Can. S. C. R. 1. 

ments' thereof ; 31 Vic. c. 13, and 	(6) 7 Can. S. C. R. 216. 
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1892 case without a remedy. As Mr. Lash pointed out in 

Ln OIE his argument for the Crown in The Queen y. McFar- 
v 	lane (1), there might in certain cases have been a THE 

QUEEN. reference to the Official Arbitrators with, as we shall 
see, an appeal to the Exchequer Court and then, as 

for 
Judgment. in other cases, to the Supreme Court. 

In the 14th section of the Intercolonial Railway Act 
(2) we find a reference to this tribunal, to whom, in 
certain cases of dispute, were to be referred for award 
claims for lands taken or damaged by the construction 
of the railway, and for whose appointment provision 
had been made by The Public Works Act (3), The 
latter Act also provided for a reference to such Arbitra-
tors of any claims for property taken, for alleged direct 
or consequential damage to property arising from the 
construction or connected with the execution of any 
public works, or for the breach of any contract for the 
construction of a public work, and for the manner in 
which such claims should be heard and determined 
(4). By 33 Victoria, chapter 23, intituled, An Act to 
extend the powers of the Official ,Arbitrators to cer-
tain cases therein mentioned, such Arbitrators were 
given jurisdiction, among other things, to hear 
and award upon any claim arising out of any 
death or injury to the person or property on any rail-
way, canal or public work, under the control and 
management of the Government of Canada, that the 
Head of the Department concerned should, under the 
instructions of the Governor-in-Council and within 
three mouths from the passing of the Act, or within 
six months after the occurrence of the accident, or the 
doing or not doing of the act upon which the claim 
was founded, refer to arbitration. By the 3rd section 
of 41 Victoria, chapter 8, the Minister of Public Works 

(1) 7 Can. S. C. R. 216. 	(3) 31 Vic. c. 12. 
(2) 31 Vic. c. 13. 	 (4) 31 Vie. c. 12 ss. 31 and 4S. 
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was given power to refer to the Official Arbitrators, 
for report only, claims against the Government of 
Canada such as those to which reference has been 
made ; but the jurisdiction of the Arbitrators to hear 
and determine any case referred to them under either 
of the Acts, 31 Vic. c. 12 or 33 Vic. c. 23, was in no 
way limited or qualified. 

In 18'79 the Exchequer Court which had been estab-
lished in 1875 (1) was given appellate ,jurisdiction in 
all cases of arbitration arising under 31 Vic. c. 12 and 
the Acts in amendment thereof, when the claim ex-
ceeded five hundred dollars (2). It was, also, provided 
that in any such case. the submission might be made a 
rule of court, and that the court should have power to 
set aside the award and remit the matters referred, or 
any of them, to the Arbitrators for reconsideration and 
redetermination ; or that it might, upon the evidence 
taken before the Arbitrators, or upon the same or any 
further evidence that it might order to be adduced, 
make such final order and determination of the mat-
ters referred as it should deem just and right between 
the parties, and that such final order and determina-
tion should be enforced by the court, and the same 
should be taken and dealt with as a final award under 
the authority of The Public Works Act (3.) It was 
further provided that the court should have and might 
exercise all the powers contained in the Supreme and the 
Exchequer Court A cts which, according to the nature of 
the case, were applicable, and that an appeal should 
lie from the Exchequer Court to the Supreme Court 
from all ,judgments, orders, rules and decisions in. like 
cases, and upon the same terms and conditions as was 
provided in the Supreme and Exchequer Courts Acts. 

The subject of the Arbitrators' jurisdiction was also 

103 

1892 

LAVOIE 
V. 

THE 
QUEEN. 

Reason*  
for 

Judgment. 

. (1) 38 Vic. c. 11 s. 1. 	 (2) 42 Vic. c. 8 s. 2. 
(3) 42 Vic. c. 8 ss. 4 & 6. 
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1892 dealt with in sections 27 to 48 of The Government Rail-

Ln OIE ways Act, 1881, where the claims that might be refer- 

Tar 
v. 	red, and the procedure to be adopted on a reference and 

QUEEN. on an appeal to the Exchequer Court and thence to the 
Se,~wen~ Supreme Court were defined in language substantially 

for 
Œudi cnc. the same as that used in The Public JVorles Act and 

amendments. '!'here is one difference, which, though 
in my view it does not affect the argument, should not 
be overlooked. The power vested in the Minister. of 
referring to the Official Arbitrators any claim arising 
out of any death or any injury to person or property 
on any Government Railway (1) is the power of refer-
ence for report only, defined in 41 Vic. c. 8 s. 3, and not 
the power of reference for hearing and award given in 
certain cases by 33 Vic. c. 23. The latter Act, how-
ever, remained in full force and applicable to Govern-
ment railways as public works, and notwithstanding 
the omission it would appear that the Minister of 
Railways and Canals might, in accordance with its 
provisions, have referred such a claim to the Arbitra-
tors for hearing and determination. That view is sup-
ported by reference to the corresponding provisions of 
The Revised Statutes, chapter 40, An Act respecting the 
Oficiai Arbitrators, in which it will be found that, 
while in the 11th section the power of reference for 
report only, which was first given by 41 Vic. c. 8, was 
retained, the Minister might under the 6th section 
have referred to the Arbitrators for their decision, 
amongst other claims, any claim arising out of the 
death, or any injury to the person or property, ou any 
public work, as was provided by 33 Vic. c. 23. 

The Official Arbitrators' Act was repealed by The 
Exchequer Court Act (2), which, in reference to matters 
formerly within the jurisdiction of such Arbitrators, 
contains the following provisions :— 

(I) 44 Vic. c. 25 s. 27 (:i). 	(2) 1'0-51 Vic c. 16. 
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16. The Exchequer Court shall also have exclusive original juris- 	1892 
diction to hear and determine the following matters : 	

LnvozE 
(a.) Every claim against the Crown for property taken for any . v. 

public purpose ; 	 THE 

(b.) Every claim against the Crown for damage to property, in- QUEEN' 

juriously affected by the construction of any public work ; 	 Reasons 

(c.) Every claim against the Crown arising out of any death or Judgm
or

ent. 

injury to the person or to property on any public work, resulting 
from the negligence of any officer or servant of the Crown, while 
acting within the scope of his duties or employment. 	* 	* 	* 

58. * 	* 	* 	and whenever in any Act of the Parliament of 
Canada, or in any Order of the Governor-in-Council, or in. any docu-
ment, it is provided or declared that any matter may be referred to 
the Official Arbitrators acting under the "Act respecting the Of ficial 
Arbitrators," or that any powers shall be vested in, or duty shall be 
performed by, such Arbitrators, such matters shall be referred 
to the Exchequer Court, and such powers shall be vested in, 
and such duties performed, by it ; and whenever the expres-
sion " Official Arbitrators " or "Official Arbitrator" occurs in any such 
Act, order or document, it shall be construed as meaning the 
Exchequer Court. 

59. All matters pending before such Official Arbitrators when this 
Act comes into force shall be transferred to the Exchequer Court, and 
may therein be continued to a final decision in like manner as if the 
same had in the first instance been referred to the court under the 
provisions of this Act. 

I have not cited section 15 of the Act in which the 
original ,jurisdiction of the Court in all cases in .which 
the claim arises out of a contract entered into by or on 

' 	behalf of the Crown is continued, though it INill of 
course be noticed that the Official Arbitrators exercised 
a like jurisdiction (1), and that the rules given in sec-
tions 33 and 34 of the Act for adjudicating upon claims 
arising out of contracts are taken from the Official 
Arbitrators Act (2). 

Now, as I said in The City of Quebec v. The Queen 
(3), I do not doubt that the words used in clause (c) of 
the 16th section of The Exchequer Court Act (4) recognize 

(1) R. S. C. c. 40 s. 6. 	(3) 2 Ex. C. R. 269. 
(2) R.S.C.c.40s.]; 
	

(4) 50-51 Vic. c. 16. 

105 
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1892 the Crown's liability for certain torts committed by 
La o E its officers and servants for which a remedy had there- 

THE 	tofore been provided by a proceeding on a reference to 
QFF.FN. the Official Arbitrators, and for the redress of which it 
Reasons was, for the first time, by that Act provided that pro- 

for 
aadgmrnt. ceedings might be instituted in this court. 

The object of the Act was to make better provision 
for the trial of claims against the Crown, not to create 
new liabilities, for the origin of which we must look 
to the Acts under which the Government railways and 
the public works were constructed, maintained or 
operated. By the 145th section of The British North 
America Act, 1867, after reciting that inasmuch as the 
provinces of Canada, Nova Scotia and New Brunswick 
had joined in a declaration that the construction of the 
Intercolonial Railway was essential to the consolida-
tion of the Union of British North America, and to 
the assent thereto of Nova Scotia and New Brunswick, 
and had, consequently, agreed that provision should be 
made for its immediate construction by the Govern-
ment of Canada, it was provided that in order to give 
effect to that agreement it should be the duty of the 
Government and Parliament of Canada to provide for 
the commencement within six months after the Union 
of a railway connecting the river St. Lawrence with 

	

the City of Halifax , in Nova Scotia, and for the 	. 
construction thereof without intermission, .and the 
completion thereof with all practical speed. In per-
formance of the duty so imposed, the Parliament of 
Canada in 1867 passed An. Act respecting the Construc-
tion of the Intercolonial Railway (1) by which it was, 
among other things, provided that the railway should 
be a public work of Canada (2), that its construction 
and management, until completed, should be under 
the charge of four commissioners to be appointed by 

(1) 31 Vie. e. 13. 	 (2) Sec. 2. 
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the Governor (1), and that whenever the railway or any 1892 

portion thereof should be completed, the Governor-in- Ln ô E 
Council might make suitable arrangements for the 

	
E 

working of the same, for a period not longer than the Qui:EN. 
end of the session of Parliament next after the making ILensond 

• of the same. The commissioners were succeeded in Judgment. 

such management and charge by the Minister of 
Public Works (2), and the 'latter by the Minister of 
Railways and Canals (3). By the 12th section of the 
lntercolonial Railway Act (4) it was provided that the 
commissioners should have all such powers (not incon-
sistent with the Act) as might be conferred upon rail-
way companies by any Act which might be passed for 
the consolidation and regulation of the general clauses 
relating to railways. In the same session, but follow-
ing year, an Act with this object was passed (5). By 
the 1st and 4th sections thereof it was provided that 
the Act should apply to the Intercolonial Railway and 
to all railways in course of construction by the Govern-
ment of Canada and the property of Canada, so far as 
the same was not inconsistent with any special Act 
respecting any such railway. Among the provisions 
for the working of the railway thus made applicable 
were the following : That the train should be started 
and run at regular hours to be fixed by public notice, 
and should furnish sufficient accommodation for the 
transportation of all such passengers'and goods as were 
within a reasonable time previous thereto offered for 
transportation at the place of starting, and at the junc-
tion of other railways and at usual stopping places 
established for receiving and discharging way-passen-
gers and goods from the trains ; that such passengers 
and goods should be taken, transported and discharged 

(1) Sec. 3. 	 (4) 31 Vic. c. 13 s. 12. 
(2) 37 Vic, c. 15. 	 (5) The Railway Act, - 1868, (31 
(3) 42 Vic. c. 7. 	 Vic. e. 68.) 
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1892 at, from and to such places on the due payment of the 
La OIE toll, freight or fare legally authorized therefor ; that 

THE 	the party aggrieved by any neglect or refusal in the 
QUEEN. premises should have an action therefor against the 

IReasone company ; that the bell should be rung or the whistle 
for 

Judgment. sounded at the distance of at least eighty rods from any 
place ' where the railway crossed any highway, and 
that in case of neglect the company should be liable 
for all damage sustained by any person by reason 
thereof ; and that a passenger injured while standing 
on the platform of a car, or on any baggage, wood or 
freight car, in violation of the printed regulations 
posted up at the time in a conspicuous place inside of 
the passenger cars then in the train, should have no 
claim for injury, provided room inside of such passen-
ger cars sufficient for the accommodation of the 
passengers was furnished at the time (1). It was also 
provided that every company conveying passengers 
should provide and cause to be used in and upon its 
trains such known apparatus and arrangements as 
would best afford good and sufficient means of immedi-
ate communication between the conductors and engine-
drivers, of applying the brakes, of disconnecting the 
locomotive and carriages and of securing the seats or 
chairs in the carriages (2). By the 11th section of the 
Act it was provided that until fences and cattle-guards 
were duly made, as therein prescribed, the company 
should be liable for all damages done by its 
trains or engines to cattle, horses or other animals 
on the railway ; and by the 21st that all suits 
for any damage or injury sustained by reason of the 
railway should be instituted within six months next 
after the time the damage was sustained. At this 
time there was no proceeding by which the right of a 

(1) 31 Vic. c. 68, s. 20. (2) (•j) 	(2) 31 Vic. c. 68 s. 59. 
(6) (10) and (13). 
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person sustaining injury to his person or property on 1692 

a Government railway could be inquired into and LAA otE 
maintained, but that remedy, as we have seen, was 	v. THE 
supplied in 1870 by 33 Victoria, chapter 28, which QUEEN. 

gave jurisdiction in such a case to the Official Arbitrators. Season,/ 

It is all the more important, therefore, to notice that Judrment. 

when in 1871, subsection 4 of section 20 of The 
Railway Act, 1868, giving a cause of action to any one 
aggrieved by neglect of the company to carry passen- 
gers or goods according of the terms of that Act, was. 
amended by adding that the company should not be 
relieved from any such action by any notice, condition 
or declaration if the damage arose from any negligence or 
omission of the company or of its servants, it was ex- 
pressly enacted that the provisions of the amending 
Act should apply to those railways to which The 
Railway Act, 1868, was by its terms ' declared to be 
applicable (l).. 

Turning then to the condition and rules of carriage 
prescribed for the conveyance of freight on the Inter- 
colonial Railway, it will be observed that they consist, 
in the main, of limitations of a general liability assumed 
to exist. The authority for the rules made in 1871 is . 
to be found in The Public Works Act (2), which was 
applicable to the railway as a public work (3). By 
such rules it was, among other things, provided that 
the railway would not be accountable for any articles 
unless the same were signed for as received 'by a duly 
authorized agent (4) ; that it would not be responsible 
for the loss of, or damage to, money, jewellery, gold and 
silver plate, writings, marbles, china, and a number of 
other articles (5) ; nor for certain delays, nor that goods 
should be forwarded by a particular train (6) ; nor for 

(1) 34 Vic. c. 43. 	 (4) Sec. 1. 
(2) 31 Vic. c. 12. 	 (5) Sec. 2. 
(3) Orders-in-Council 1374, p. 	(6) Sec. 3. 

325. 
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1892  packages. insufficiently or improperly marked, nor for 
La OIE leakage arising from bad casks (1) ; nor for goods put 

v. 	into empties (2) ; nor for any risk of storage, loss or THE 
QUEF:N. damage, however, caused in the loading or unloading 

RPwgone of goods conveyed at a special or mileage rate (3) ; 
Yo r 

Judgment. nor for dangerous articles (4) ; nor for articles landed 
at a way-station or platform to which they were direc-
ted, and where there were no buildings and no resi-
dent agent (5) ; nor for fresh fish, fruit, meat, poultry, 
oysters and other perishable articles (6). • 

With reference to goods intended to be forwarded 
by some other conveyance to their final destination, it 
was provided that the responsibility of the Intercolonial 
Railway should cease as soon as such goods were 
delivered to such other conveyance (7) ; and with re-
spect to live stock that they should be loaded and 
discharged by the owner or his agent and should be 
under his sole care, and in all respects at his risk then 
and during transit (8). By the 14th section of the rules 
it was provided that no claim whatever for loss- or 
damage would be allowed unless notice in writing 
was given to the station agent before the goods were 
removed. 

In 1873, by virtue of The Public Works Act, general 
rules and regulations were made respecting the Inter-
colonial Railway and other Government railways in 
the provinces of Nova Scotia and New Brunswick. 
These rules dealt principally with the duties of station-
masters, conductors, engine-drivers and other officers 
and employees of the railway. But in. clauses 45 to 63 
will be found a number of regulations respecting pas- 

. 	sengers; by the 60th of which it was provided that the 

(1) See: 4: 
	

(5) Sec. 9. 
(2) Sec. 5. 	 (6) Sec. 10. 
(3) Sec. 6. 	 (7) Sec. 11. 
(4) Sec. 8. 	 (8) Sec. 25. 
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railway would not be responsible for any' baggage or 1892 
articles not properly given in charge to an officer LIE 
authorized to receive the same, or in excess of the THE 
value of fifty dollars. 	 QUEEN. 

The provisions of The Railway Act, 1868, and the Reasons 
amendments of 1871, to which I have referred, were Jua¢ment. 

reproduced in The Consolidated Railways Act, 1879 (1), 
and with some modifications and additions were re- 
enacted in the The Government Railways Act, 1881 (2), 
and in the Revised ',statutes (3). To one difference 
only shall I refer. 

By the fourth clause of section 25 of the Act of 1879, 
following 31 Vic. c. 68 s. 20 (4) as amended by 34 Vic. 
c. 43 s. 5, it was provided, as we have seen, that the party 
aggrieved by any neglect or refusal in the premises 
thereinbeforé mentioned should have an action against 
the company from which it should not be relieved by 
any notice, condition 'or declaration if the damage 
arose from any negligence or omission of the company 
or its servants. By the 74th, the corresponding section 
of The Government Railways Act, 1881, it was enacted 
that the Department of Railways, that is the Crown, 
should not be relieved from liability by any nôtice, 
condition or declaration in case of any damage arising 
from any negligence, omission or default of any officer, 
employee or servant of the department, nor should the 
officer in the like case be relieved. In the Act of 1881 the 
declaration that the person aggrieved should have an 
action was omitted, but the enactment against limit- 
ing any liability arising from a servant's negligence 
was made -general, and not restricted as in the Act of 
1879 to the premises therein defined. 

The conditions and rules for the conveyance of freight 

(1) 42 Vic: c. 9 s. 25 (2), (3), (4), 	(2) 44 Vic. c. 25 ss. 65, 72, 73, 
(10), (13); s. 72, s. 16 (2) and s.27. 74, 79, 81, 56, 108. 

(3) C, 38,'ss. 17, 24, 31, 32, 36, 38, 50. 
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1892 on the Intercolonial Railway, and the general regula-
Lnvom tiens respecting the Government railways, to which 

v. 	I have referred, have been twice re-enacted since 1871 THE 
QUEEN. and 1873, respectively (1) ; but it will not be necessary to 

Bensons follow in detail the reproduction of the clauses to 
Judggment. which allusion has been made. 

Now, it seems to me that a fair consideration of the 
.Acts to which I have referred, and the regulations 
respecting the Government railways, must lead to the 
conclusion that for the negligence of its servants em-
ployed upon the Government railways and acting with-
in the scope of their duty, Parliament intended and the 
Crown undertook that in proper cases it should an-
swer. As respects other public works the matter is 
in a somewhat different position. They were outside 
the range of the railway Acts and the case is not, per-
haps, as clear,—the Act 33 Vic. c. 23 affording the chief 
support for the view that the liability as well as the 
remedy existed. 

In The City of Quebec v. The Queen12) several cases 
decided by the Judicial Committee of the Privy Council 
were cited in which, on statutes not clearer, to say the 
least, than those involved in this case, Colonial Govern-
ments were held liable for wrongs committed by their 
servants. The Queen v. Williams (3) ; Hetlihewage 
Siman Appu v. The Queen's Advocate (4) ; Farnell y. 
Bowman (5) ; The Attorney-General of the Straits Settle-
ment v. Wemyss (6). 

Then in reference to the remedy it appears clear that 
a petition of right will now lie. The limitation con-
tained in the 21st section of The Petition of Right 
Act (7) has been repealed, and it has been provided 

(1) Acts of 1875 p. lxxxvii.; Acts 	(3) 9 App. Cas. 418. 
of 1877, p. cii., and Orders-in- 	(4) 9 App. Cas. 571. 
Council, 1889, pp. 945-976. 	(5) 12 App. Cas. 643. 

(2) 2 Ex. C. R. 263, 266. 	(6) 13 App. Cas. 192. 
(7) R. S. C. c. 136. 
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that any claim against the Crown may be prosecuted 1892 

by petition of right or may be referred to the court by Lee ôiE 
the head of the department in connection with the THE 
administration of which the claim arises (1). 	QUEEN. 

It will be convenient before referring to the facts of seasons 
the case to notice more particularly the limitationan eut. 

of the Crown's liability for loss or injury to live stock 
carried on the Intercolonial Railway, contained in the 
27th clause of the regulations made by His Excellency 
the Governor-General-in-Council on the 26th of Octo-
ber, 1889, in virtue of the powers vested in him by 
The Government Railways Act, 1881 (2). 

By this clause, which is one of the general con-
ditions of carriage applicable to live stock and 
other freight, it is provided that all live stock 
conveyed over the railway are to be loaded and dis-
charged by the owner, or his agent, and he undertakes 
all risk of loss, injury, damage and other contingencies 
in loading, unloading, transportation, conveyance and 
otherwise, no matter how caused. The condition is 
expressed in the same terms as were used in the 24th 
paragraph of the conditions and rules of carriage pre-
scribed in respect of the Intercolonial Railway by an 
order-in-council of the 12th December, 1 74 (3), and 
is similar to the 25th clause of the conditions made in 
respect of the same railway on 18th of April, 1871, 
(4), to which reference has already been made. 

To the statement of defence setting up this condition 
the suppliant replies in substance that the regulations 
were not in force at the time of the accident, and that 
he had no notice thereof. Of the regulation being in 
force there can, of course, be no question, and with 
respect to notice it appears to me that publication in 

(1) 50-51 Vic. c. 16. ss. 23 & 57. 7, 1889, p. 22 ; Orders-in-Council, ' 
(2) R. S. C. c. 38. Supplement 1889, p. 981. 

to the Canada Gazette, December 	(3) Acts of 1875, p. XCI. 
(4) Orders-in-Council, 1874, p. 328. 

8 
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the Canada Gazette, in accordance with the terms of 
the statute under which it was made (1), constitutes 
notice to every one having occasion to forward live 
stock by the Intercolonial Railway. 

The more important question is as to whether or not 
this condition of carriage relieves the Crown from 
liability for the negligence of the persons who are in 
charge of trains by which live stock are conveyed. No 
doubt its terms are sufficiently large to relieve from 
such liability. But the regulations are to be taken 
and read as part of the Act (2), and by the 50th section 
thereof it is provided that Her Majesty shall not be 
relieved from liability by any notice, condition or 
declaration in the event of any damage arising from 
the negligence, omission or default of any officer, 
employee or servant of the Minister. 

The suppliant's horse was put in an empty box car, 
forming part of a freight-train, by the suppliant and two 
or three other persons who were acting for him, and 
was tied to an iron rod or upright near the door on the 
south side of the truck. As to whether or not the door 
was at the time closed or open a few inches, the wit-
nesses are not agreed. The conductor of the train 
testified that he closed and fastened it at St. Pierre, a 
station six miles west of St. Thomas, and that he ex-
amined it at the latter place and found it fastened. 
Lagacé, a brakesman on the train, examined this box 
car at St. Pierre and found both doors bolted. Brock, 
the engine-driver, saw the conductor close the car. 
Lemieux, another train hand, said that at St. Thomas 
the door was closed, but whether fastened or not he 
could not say. Lavoie, the suppliant, states that when 
the horse was put into the car, this door was open fif-
teen or eighteen inches, and Guimont, from whom he 
bought the horse, and who was with him in the car, 

(1) R. S. C. c. 38 s. 52. 	(2) R. S. C. c. 38 s. 44. 
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says that the door was open one and a half or two 1892 

inches, while Mercier who led the horse into the car, La ôIE 

and Guay who tied him, think that the door wasTx v. 
E 

closed. Whatever the fact as to that may be, it is clear QUEEN. 

from what happened that the door if closed was not Reasons  

properly and securely fastened, and. when the trainandfaenc. 
was put in motion it opened and the horse starting at 
the same time got his leg through the opening and 
was injured. 

All the witnesses who speak of the matter are 
agreed that there was nothing in the box car to which 
the horse could be tied except the iron rod near the 
door, and Lavoie, Guimont and Mercier say that- the 
rod was pointed out to them by the conductor. The 
latter and the train hands on the contrary say that the 
conductor offered to attach to the car a bar or cleat to 
which thé horse might be tied, but that the owner 
and those acting for him declined the offer and chose 
to tie the horse to the iron rod. The difference is not, 
I think, material, for .the evidence shows, and there 
call be no question, that with the door closed securely, 
as it ought to have been, there was nothing out of the 
way in tying the horse to this rod. It was also sug-
gested that if the horse had been tied shorter, he would 
have escaped injury. But there is no evidence that 
he was not properly tied assuming as the person who 
tied him had a right to assume that the door was 
closed. It was not the manner of tying the horse, but 
the open door that occasioned the accident. 

The box car in question was built for carrying grain,. 
and was provided .with two sliding doors kept in 
position by iron rods or uprights, to one of which, as 
we have seen, the horse was tied. For the suppliant 
it was contended that the conductor should have seen 
that the grain or sliding door on the south side of the 
car was closed. But it appears that in using box cars 

$12 
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for carrying horses and other large animals, as it is 
customary and proper to do, these grain doors are not 
in practice closed, because of the danger of the horse or 
animal getting its legs between the two doors and injur-
ing itself. 

With reference to the incident that Lavoie and G-ni-
mont remained in the car with the horse, and that, in 
their view of the . facts, the car door near which the 
horse was tied was open, it is, I think, important to 
keep in mind that this door was one that could not be 
fastened except from the outside, and that the accident 
happened as the train was first put in motion. Up to 
that time Lavoie had, I think, a right to expect that 
the persons in charge of the train would do their duty 
and see the car door properly closed and fastened. If 
the accident had happened later and it had appeared 
that the suppliant had left the horse standing near 
the open door, and had made no effort to close it, or to 
have it closed, or to remove the horse from the danger-
ous position in which it stood, it might be that he 
would be held to have been guilty of contributory 
negligence. On the other hand, if the door was closed 
and not fastened, as probably the fact was, there was 
nothing to direct his attention to the danger, and he 
was in no way responsible for the accident that hap-
pened, which, it appears to me, resulted from the con-
ductor's failure to secure the door of the car. 

With reference to the damages, it appears that the 
horse at the time of the accident was worth three hun-
dred dollars, that besides some personal expenses the 
suppliant incurred a liability of about one hundred 
and twenty-five dollars in the treatment of its injuries 
and in its care, and that now its value is not consider-
able. But it also appears that the treatment was not 
skilful, and it does not necessarily follow that the vici- 
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ousness the horse has since displayed was the result of 1892 

the accident.. 	 LAA OIE 
Before the petition was brought the Crown offered 

THE 
to pay the suppliant one hundred and fifty dollars, but QUEEN. 
that offer was not renewed in the statement of defence

for  
which denied all liability. Under all the circum-Judgment. 

stances of the case, I am of opinion that there should 
be judgment for the suppliant for two hundred and 
fifty dollars and costs. 

Judgment accordingly. 

Solicitor for suppliant : P. A. Choquette. 

Solicitors for respondent : b' Connor, Hogg,: Si- Balder- 
son. 
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1892 HORMISDAS MARTIAL 	 SUPPLIANT ; 
Sept. 1. 	 AND 

HER MAJESTY THE QUEEN 	RESPONDENT. 

Tort—Injury to the person on a public work—Remedy—Prescription, 
interruption of—C.C.L.C. Art. 2227-50-51 Vic. c. 16. 

The suppliant, who was employed as a mason upon the Chambly 
Canal, a public work, was injured through the negligence of a 
fellow-servant. Subsequent to the accident the Crown retained 
the suppliant in its employ as a watchman on the canal, and in-
demnified him for expenses incurred for medical attendance. 

Held, that what was done was referable to the grace and bounty of the 
Crown and did not constitute such an acknowledgment of a 
right of action as would, under Art. 2227 C.C.L.C., interruptpres-
scription. 

Qucere: Does Art. 2227 C.C.L.C. apply to claims for wrongs as well as 
to actions for debt ? 

Semble : That the Crown's liability for the negligence of its servants 
rests upon statutes passed prior to The Exchequer Court Act, 
(50-51 Vic. c. 16) and that the latter substituted a remedy by 
petition of right or by a reference to the court for one formerly 
existing by a submission of the claim to the Official Arbitrators, 
with an appeal to the Exchequer Court and thence to the 
Supreme Court of Canada. 

PETITION OF RIGHT for damages arising out of an 
accident caused by the negligence of a fellow-servant 
of the suppliant on a public work. 

The petition of right reads as follows :— 
" L'humble pétition de Hormisdas Martial, maçon et 

briquetier de la ville de Saint-Jean, dans la province 
de Québec, expose respectueusement :-- 

" 1. Que le ou vers le vingt-quatre avril mil huit cent 
quatre-vingt-six, dans la dite ville de Saint-Jean, il 
était employé à réparer les écluses du canal St.-Jean, en 
qualité de maçon, dans l'intérêt du Gouvernement du 
Canada et de Sa Majesté sous la direction et le contrôle 
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des employés, agents et officiers du dit Gouvernement 
et de Sa Majesté qui, agissant dans l'exercice de leurs 
fonctions, l'avaient engagé pour faire le dit ouvrage." 

" 2. Que pendant l'année 1890, et depuis, le dit canal 
était la propriété de Votre Majesté et était et est encore 
conduit et administré comme travail public de la 
Puissance du Canada, dont elle est propriétaire, et ce, 
sous le contrôle et la direction du ministre des chemins 
de fer et canaux." 

" 3. Que Met alors, et lorsqu'il travaillait ainsi à l'em-
ploi et au service de Sa Majesté la Reine, il fut violera-.  
ment frappé et terrassé par une des pièces du cabestan 
dont on se servait tout près de l'endroit où il travaillait 
pour lever l'une des portes ou vannes de l'écluse du 
dit canal, lequel cabestan ou derrick se brisa â cause 
du mauvais état oû il était." 

" 4. Que le dit accident arriva par la faute et la négli-
gence des agents et employés de Sa Majesté qui, agis-
sant dans l'exercice de leurs fonctions, faisaient usage 
du dit cabestan et de ceux qui étaient chargés par le 
dit Gouvernement et Sa Majesté de surveiller et de 
diriger les dits ouvrages, parce que, en particulier, le 
dit cabestan était en mauvais ordre et que les supports 
et les différentes pièces qui le composaient étaient trop 
faibles pour supporter un si grand poids, et sans pro-
portion avec la pression à laquelle ils étaient soumis." 

" 5. Que rien ne fut fait pour prévenir le dit accident 
et pour avertir votre requérant du danger qui le mena-
çait, et que les agents et représentants de Sa Majesté 
chargés de surveiller les dits travaux étaient absents ou 
éloignés de l'accident." 

" 6. Que votre requérant a été incapable de travailler 
depuis cette époque et qu'il est resté invalide, ruiné 
complètement de santé et que, d'après l'opinion des 
médecins qui l'ont soigné, la maladie ou les maladies 
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1892 dont il souffre depuis cet accident devront abréger sa 
MAhf RTIAL vie considérablement." 

T$E 	" 7. Qu'il est marié, père de famille et qu'avant le dit 
QUEEN. accident il était fort et plein de santé et qu'il était 

étaiement jeune, dans toute la force de l'âge." 
or Racts. 

	

	" 8. Qu'à venir au mois de juillet dernier les agents ou 
représentants du Gouvernement et de Sa Majesté lui 
ont donné les moyens de vivre et qu'ils ont voulu le 
forcer de travailler quoiqu'il en soit incapable." 

" 9. Qu'il a essayé de travailler et que les efforts qu'il 
a faits ont aggravé son mal et ses souffrances ; qu'avant 
le dit accident, votre requérant gagnait de deux 
piastres et demie à trois piastres par jour et même 
plus." 

" 10. Qu'en vertu de ce que dessus, votre requérant 
est bien fondé à réclamer de Sa Majesté une indemnité 
ou compensation qui lui permette de vivre et de faire 
vivre sa famille et qui soit une compensation pour sa 
femme et ses enfants dans le cas où le mal dont il 
souffre mettrait bientôt fin à sa vie, laquelle indemnité 
doit être d'au moins quinze mille piastres pour assurer 
son existence et celle de sa famille." 

" 11. Que le Gouvernement du Canada ayant discon-
tinué de lui payer une pension alimentaire dans le 
mois de juillet dernier, et son mal, au lieu de diminuer, 
ayant augmenté, il ne reste plus à votre requérant que 
d'avoir recours à la pétition de droit pour obtenir jus-
tice." 

12. Pourquoi votre requérant prie humblement qu'il 
lui soit permis de procéder par pétition de droit pour 

'obtenir la dite indemnité et que Sa Majesté soit con-
damnée à lui payer la dite somme de quinze mille 
piastres, avec dépens distraits aux soussignés." 

To this petition the following defence was pleaded :—
" 1. All admissions made herein are made for the 

purposes of this suit only." 
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" 2. Her Majesty's Attorney-General admits that the 1892 

suppliant was employed by Her Majesty as a mason MARTIAL 

in the month of April, 1890, on certain repairs and TxE 

work then being carried on, on the St. John Canal, a QUEEN. 

public work of the Dominion of Canada; and that while statement 
so engaged the suppliant was injured by the breaking ur Gaeta' 

of a derrick which was being used in connection 
with the said work, as alleged in the 3rd paragraph 
of the said petition of right." 

" 3. Her Majesty's said Attorney-General denies that 
the injury to the suppliant was caused through the 
fault or negligence of the agents or officers of Her 
Majesty who had the charge and control of the said 
work, for and on behalf of Her Majesty, while acting 
within the scope of their duty or employment, as 
alleged in the 4th. paragraph of the said petition, and 
Her Majesty's Attorney-General further denies that 
her said officers and agents were negligent in the 
discharge of their duty in connection with the said 
work." 

" 4. Her Majesty's Attorney-General denies that the 
said derrick or capstan, which was being used in con-
nection with the said work, was defective in construc-
tion or in a bad state of repair, as set forth in the 3rd 
paragraph of the suppliant's petition of right, and puts 
the suppliant to the strict proof of the allegations." 

" 5. Her Majesty's Attorney-General charges, and the 
fact is, that the accident and injury, to the suppliant 
was due to and happened by reason of the negligence 
and carelessness of the suppliant in remaining in a 
position so close to the said derrick at a time when 
the same was being used, in lifting a heavy weight, 
and Her Majesty's Attorney-General says that if the. 
suppliant had exercised ordinary caution and care the 
injury to himself would not have occurred when the 
said derrick was accidentally broken as aforesaid." 
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1892 	" 6. Her Majesty's said Attorney-General further 
MARTIAL says, as a defence to the said petition of right, that the 

THE 	
suppliant was engaged as a workman upon the said 

QUEEN. canal repairs, and that he was well aware, at the time 
Statement he was so engaged and during the course of his 
of Facts. employment, of the character and condition of the said 

derrick, and that it was being frequently used by other 
workmen on the said work ; and it is submitted that 
the suppliant in accepting employment on the said 
work accepted all the risks incident to or connected 
with such employment, and that the breaking of the 
derrick in the manner described in the petition of 
right was one of the risks incident to the said employ-
ment, and that the suppliant is not entitled to recover 
from Her Majesty as his employer any damages for the 
injury which it is alleged he suffered by reason of the 
accident aforesaid." 

" 7. Her Majesty's Attorney-General further says that 
none of the officers or agents of Her Majesty who had 
control of the said work made any misrepresentation to 
the suppliant as to the strength or condition of the 
said derrick, nor was the suppliant induced by any 
statements of the said officers or agents to be less care-
ful on the work than an ordinary workman would be 
in the same position." 

" 8. Her Majesty's Attorney-General further says that 
one of the causes of action in the petition is based upon 
the defective construction of the said derrick, and 
because the supports and different pieces composing it 
were too weak to bear the weight they were subjected 
to ; but Her Majesty's Attorney-General says that no 
action will lie against Her Majesty on such grounds, 
and the same benefit is claimed from this objection as 
if a formal demurrer were filed to the said petition of 
right." 
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" 9. ' Her Majesty's Attorney-General for a further 1892 

. 	defence to the said petition of right, says that one of MARTIAL 

the claims and causes of 'action set out in. the said ,1,H. 
petition.  is based upon the negligence and carelessness . QUEEN. 

of Her Majesty's officers and. agents who had charge statement 
and control of the said work, but, it is alleged that Her °J' wets' 
Majesty cannot be rendered liable to an action, nor is 
the suppliant entitled to recover damages against Her 
Majesty, for or in respect of the said causes of action." 

" 10. Her Majesty's Attorney-General further says, 
that any help or assistance which has been given to 
the suppliant since he met with the said accident was 
so given of the grace and bounty of the Crown, and not 
because of any liability on the part of Her Majesty to 
render such assistance, and it is submitted that the 
rendering of such assistance to the suppliant has not 
created any liability on the part of Her Majesty to 
pay the suppliant anything in respect of the injuries 
received by him as aforesaid." 

" 11. Her Majesty's Attorney-General submits that 
under no circumstances is Her Majesty, as representing 
the Dominion of Canada, answerable or responsible to 
the suppliant for or in respect of the claim for damages 
in the said petition of right mentioned, and he denies 
that the suppliant is entitled to the relief prayed for 
in.the said petition of right." 

Issue was joined. 

May 4th, 1892. 

David, for suppliant : 

There is .no prescription arising upon the facts of 
this case. The negotiations for settlement only ceased 
in August, 1891, and it was then the right of action 
accrued. The prescription is one of two years, it being 
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1892 a quasi-delit, under Art. 2261 C.C.L.C. (Cites Caron y. 
MARTIAL Abbott (1) ; Sharp, C.C.L.C. (2).) 

THE 	There is no doubt about the liability of the Crown in 
QUEEN. such a case. (Cites Martin V. The Queen (3) ; Cooley' 

Argument on Torts (4) ; Sourdat, Traité de la Responsabilité (5).) 
of Counsel. 

Sharp, for the respôndent : The alleged negotiations 
for settlement were made when the prescription was 
entirely acquired and suppliant cannot under such 
circumstances claim interruption of the prescription. 

. At the time these negotiations took place the suppliant 
was barred from recovering and his' right of action 
cannot be revived. (Cites Arts. 2261, 2262, 2267, C.C.L. 
C. ; Ursulines v. Gingras (6).) 

Hogg, Q.C., following : 
The case of Martin v. The Queen is no authority for 

the proposition that the Crown is liable in such a case 
as this. (Cites The Queen y. McLeod (7).) A case like 
this should have been brought before the lapse of six 
months from the date of the accident. (Cites R.S.C. c. 
40 s. 8.) 

BURBID(IE, J. now (September 1st, 1892) delivered 
judgment. 

The suppliant by his petition claims fifteen thou-
sand dollars for damages for personal injuries sus-
tained by him on the 24th of April, 1886, while 
working upon the Chambly Canal, a public work of 
Canada, situate in the province of Quebec. 

It was alleged, and, for the purpose of disposing of the 
question of law arising at this stage of the case, it may 
be taken as admitted, that the accident which was the 
occasion of the injury happened in consequence of the 

(1) M.L.R. 3 S.C. 375. 	(4) P. 549. 
(2) Art. 2261, n. 20. 	 (5) p. 452 (par. 1299). 
(3) 2 Ex. C.R, 328. 	 (6) 13 Q.L.R. 300. 

(7) 8 Can. S.C.R. 1. 
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negligence of the persons in charge for Her Majesty of 1892 

the public work in question. At the time of the MARTIAL 
accident the suppliant, who was employed upon the THE 
canal as a mason, was receiving wages at the rate of QUEEN. 

two dollars a day. Afterwards he was taken on the Reasons 

canal staff as a watchman and given light work toJuargens. 
do, such as lighting lamps, for which he was paid 
twenty-five dollars a month. The Government, as 
will be seen, also paid certain expenses that the sup- 
pliant incurred for medical attendance. 

On the 9th April,. 1890, the following order-in- 
council. was passed with respect to his employment 
on the canal : 

On a memorandum, dated 29th March, 1890, from the Minister of 
Railways and Canals representing that, as appears from a report made 
by the superintending engineer of the Chambly Canal on the 26th of 
August, 1886, in the previous April one of the workmen, Hormisdas 
Martial, a mason, engaged in rebuilding a lock wall, was injured by 
the fall of a derrick used in fitting in a lock-gate ; that the injured 
man, who had been receiving wages at the rate of $2.00 a day before 
the accident, was incapacitated for the work of a mason and was taken 
on the canal staff as a watchman at the rate of $25.00 a month, the 
accounts of the medical attendant being paid, amounting, up to 
January, 1887, to $187.25. 

That a further account of $37.50 has now been presented and it is 
suggested by the superintending engineer that it should be paid ; but 
that for the future Mr. Martial should pay the medical expenses'him-
self, his salary being increased to $38.00 a month, and the matter 
being so finally settled. 

The Minister recommends that authority be given for the settlement 
proposed. 

The Committee advise that the requisite authority be granted as 
recommended. 

The suppliant, who at the time was 'demanding .a 
pension of $400.00 per annum on account of the 
injuries sustained, refused at first and for more than a 
year to accept the settlement proposed ; and in July, 
1890, quitted work. 
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1892 	Subsequently he changed his mind and signed an 
MARTIAL acceptance in the following terms :— 

v' THE 	Je, Hormisdas Martial, consens h accepter la s imme de trente-huit 
QUEEN. piastres par mois a la condition posée par le Gouvernement que je le 

décharge pour l'avenir de toute responsabilité dans le paiement de Reasons 
for 	mes frais de médecin. 

Judgment. 
La présente déclaration n'aura d'effet qu'en autant que le Gouver-

nement me paiera mes arrérages de salaire depuis le quatre juillet 
dernier â venir aujourd'hui au taux de trente-huit piastres par mois 
et je déclare ne pouvoir signer. 

Montréal ler juin, 1891. 
L. O. David, Témoins 	 sa 
Jos. Martial. 	 (Signé.) 	HORMISDAS X  MARTIAL. 

marque. 

He was returned as a watchman on the Chambly 
Canal staff pay-list of June, 189 1, for arrears of wages 
to the amount of $452.32 and for $38:00 for that month. 
The $38.00 were paid 'to him but no part of the arrears. 
In the meantime the Auditor-General had learned that 
the suppliant was not doing any work, and when the 
next pay-list was presented he struck the suppliant's 
name out of the list, and since then he has not been 
paid anything. 

He now brings his petition to recover damages for 
the injuries received in 1886, and he relies upon the 
fact of his employment, the payment of the charges 
incurred fox medical attendance, the order-in-council 
of 9th April, 1890, and the payment of wages in July, 
1891, as constituting an interruption of prescription. 

At the time of the action the only remedy the 
suppliant had against the Crown was by a proceeding 
before the Official Arbitrators on a reference of his claim 
under the provisions of 33 Victoria, chapter 23, by the 
second section of which it was provided that no 
claim should be submitted to arbitration, or entertained 
under the Act, unless it were made within six months 
after the occurrence of the accident, or the doing or 
not doing of the act upon which the claim was 
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founded. This limitation was in substance continued 1892 
by the Revised Statutes c. 40 s. 8 until 1st October, Air iAL 
.1887, when the Act was repealed by The Exchequer 	v 

THE 
Court Act (1), by the eighteenth section of which it QUEEN. 

was provided that ,the laws relating to prescription seasons 
for 

and the limitation of actions in force in any province Judgment. 

between subject and subject should, subject to the 
provisions of any Act of the Parliament of Canada, 
apply to any proceeding against the Crown in respect 
of any cause of action arising in such province. By 
Article 2262 of the Civil Code of Quebec it is provided, 
with an exception that it is not necessary to note here, 
that actions for bodily injuries are prescribed by one 
year. It has been thought, however, that for injuries 
such as those of which the suppliant complains the 
prescription is two years under Article 2261 (2) ; but 
the law may, I think, be taken to be settled the other 
way (3). The question is not, however, material for in 
any case the suppliant must fail unless in some way 
the Crown has lost the benefit of the prescription. 
That, the suppliant contends, may happen by virtue 
of Article 2227 of the Code, which is as follows : 

Prescription is interrupted civilly by renouncing the benefit of a 
period elapsed, and by any acknowledgment which the possessor or 
the debtor makes of the right of the person against whom the pre-
scription runs. 

And he relied upon Walker v. Sweet (4) the head-
note of which is: 

That the short prescription referred to in Articles 2250, 2260, 2261 
and 2262 of the' Civil Code are liable to be renounced and interrupted 
in the manner prescribed in Article 2227. 

(1) 50-51 Vic. c. 16. 	 Railway', Company, M. L. R. 5 S. 
(2) Caron v. Abbott, M. L. R. 3 C. 225. 

S. C. 375 ; lllorrisson v. Mullins, 16 	(3) The Canadian Pacific Rail-
R. L. 114: Morrisette v. Catudal, way Company y. Robinson, 19 Can. 
16 R. L. 486 ; Taschereau, J. S. C.R. 292 ; M. L. R. 5 S. C. 233, 
in Robinson v. The Canadian Pacific 243.; [1892] A. C. 481. 

(4) 21 L. C. J. 29. 
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1892 	But that case, which was an action on a bill of 
MARTIAL exchange, cannot, I think, be taken as conclusive 

Tax 	authority for any larger proposition than that a short 
QUEEN. prescription of a debt may be interrupted by an ac-
ne~ens knowledgment which the debtor makes of the right of 

for 
Judgment. the person against whom the prescription runs. The 

principle, or at least the principle of the English law, 
is that in actions of assumpsit the acknowledgment of 
the debt is evidence of a fresh promise to pay, but that 
rule has never been applied to actions for wrongs (1). 

In Angell on the Limitation of Actions the author, 
referring to the words of the statute of James that all 
actions on the case, &c., shall be commenced and sued 
within six years next after the cause of such actions 
or suits, and not after, says that— 
* * * where the gist of the action is an injury committed, if the 
right of action is once barred, it is impossible to revive it by any 
admission however unequivocal and positive, and it may be considered 
as an unvarying rule in the case of torts that no acknowledgment will 
reserve it from the express language of the statute (2). 

The use of the word " debtor " in Article 2227 would 
appear I should have thought to point to a like distinc-
tion in the French law But from the decision of the 
Court of Review in Marcheterre y. The Ontario and 
Quebec Railway Company (3), in which it was held 
that the defendant company in paying the plaintiff 
some money, and, in part, the charges for medical 
attendance had renounced the benefit of the prescrip-
tion to which the court below had giv.en effect (4), 
I conclude it must be taken that the distinction 
does not exist in. the French law. I also observe 
that in The Canadian Pacific Railway Company v. 
Robinson (5), Mr. Justice Taschereau, in discussing 

(1) Hurst y. Pcvrker, I. B. & Ald. 	(2) Sec. 209. 
92 ; Boydell v. Drwm.mmond,2 Camp. 	(3) 17 R.L. 409. 
160 ; Whitehead v. Howard, 2 Bro. (4) M.L.R. 4. S.C. 397. 
& B. 372. 	 (5) 19 Can. S.C.R. 333. 
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the contention made in that case that the appellant 1892 
company had by its conduct acknowledged its lia- IAL 
bility for the accident and thereby interrupted the TA

E 
prescription invoked, does not suggest that there is QUEEN. 
any difference in respect of the interruption of the Ytenaone 

prescription of a right of action for a debt, and a right Judgment. 

of action for a bodily injury. It should, however, be 
added that he was discussing a contention which as 
the case presented itself was not open to the respon- 
dent, and that he was of opinion that the relief given 
by the company to the plaintiff was given gratuitously 
and without acknowledging any obligation what- 
ever. 

But however that may be, I entertain no doubt that 
in this case the acts of the Crown's Ministers and 
officers in employing the suppliant and paying him 

' wages without exacting an equivalent in work,, and 
in paying the charges for medical attendance incurred 
by him, cannot be taken as an acknowledgment of a 
legal liability for the consequences of the accident. 
The order-in-council of the 9th of April, 1890, with- 
out doubt recognizes the existence of some sort of â 
claim to be indemnified for the medical expenses in- 
curred, which it was proposed to satisfy by an increase 
of the rate of wages paid to the suppliant. It was 
contended that no effect can be given to the order-in- 
council, because' to his acceptance of the offer thereby 
made the suppliant attached a condition to which 
the Crown has never acceded. Without discussing that, 
or the other question as to whether or not the arrange- 
ment if completed did not discharge the Crown from 
this action, leaving the suppliant no remedy unless 
he has one for breach of agreement which he says was 
made with him, and confining myself to the effect of 
the order as an admission of an existing liability en- 
forceable in law, it appears to me that no greater 
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1892 weight is to be given to it than to the fact of the pre-
MARTIAL vious employment and payment of medical expenses. 

rj 	The Government acts by orders-in-council, and the 
Qu m's. one in question constituted the requisite authority for 

Reasons continuing the suppliant's employment at a higher rate 
for 

Judgment. of wages instead of paying the accounts rendered by 
his doctor. But there is no stronger inference in the 
one case than in the other, that what was done was so 

' done in recognition of a legal obligation and not by 
the favour of the Crown. 

What then is the fair inference to be drawn from 
the facts ? 

A servant of the Crown dependent upon his labour 
to support himself and his family is injured upon a 
public work. Is it unnatural to expect that, apart from 
any question of liability, the Crown would of its grace 
render some assistance and so long as possible continue 
the servant's employment ? Without its consent, or that 
of its Minister, no proceeding could in this case have 
been taken against it, and there was no occasion, as 
there might have been for an individual or a company 
exercising a like benevolence, to carefully guard against 
any implication of an admission of liability. All that 
was done is referable, it appears to me, to an exercise 
of the grace and bounty of the Crown, and ought not 
to be construed as an acknowledgment of a right 
of action. It would, I think, looking only to the in-
terests of the employed be unfortunate to lay down a 
rule that would, in like cases, make an act of humanity 
or bounty unsafe, unless attended by a formal denial 
of liability. 

The view I take of the inference to be drawn from 
the acts relied upon as constituting an interruption of 
prescription makes it unnecessary for me to discuss at 
length the other question of law raised. On the general 
question of the Crown's liability for the negligence of 
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its servants, I have given my opinion in The City of 1892 

Quebec v. The Queen (1) and in Lavoie v. The Queen DZAR Az 

(2). The other question as to whether or not a. peti- 	v. Tin 
tion of right in such a case will lie when the cause of QUEEN. 
action accrued before the 1st of October, 1887, dependsf rn , 
upon the view taken of The Exchequer Court Act (3). udgment. 

If, as I think the fact is, the Crown's liability for the 
negligence of its servants employed on its public works 
and acting within the scope of their duties rests upon 
statutes passed before The Exchequer Court Act (3), and . 
that the latter substituted a remedy by a petition of 
right, or by reference to the court, for one formerly ex-
isting by a submission of the claim to the Official 
Arbitrators with an appeal to the Exchequer Court 
and to the Supreme Court, it cannot be doubted that 
in a proper case a petition would lie. If on the other 
hand it were held that in such a case there was no 
liability before the passing of The Exchequer Court Act 
(3), and that the latter Act not only provided a remedy 
but gave the right of action, then of course the remedy 
given must be limited to . causes of action arising 
subsequent to the date on which it became law. 

Judgment for respondent, with costs. 

Solicitors for.  suppliant : David 4,  Demers. 

Solicitors for respondent: O'Connor, Hogg 4- Balder- 
son. 

(1) 2 Ex. C. R. 252. 	 (2) 3 Ex. C. R. 96. 
(3) 50-51 Vic. c. 16. 

9% . 
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1892 	 TORONTO ADMIRALTY DISTRICT. 

THE JESSIE STEWART. 
Maritime law—Action to recover seaman's wages—Motion to dismiss--Bill 

of sale—Registration—The Merchant Shipping Act, 1854 s. 55—
Jurisdiction of Exchequer Court—The Inland Waters Seamen's Act (R. 
S.C. c. 75 s. 34)—Insolvent owner. 

In the year 1887, A. sold a vessel to M. and S. under an agreement stipu-
lating, among other things, that the vessel was to remain in the 
name and under the control of A. until the purchase-money was 
fully paid, and that, in the event of,the terms of the contract not 
being performedby the vendees, A. was entitled to take possession 
and the vendees would thereupon lose all claim or title they 
might have to the ship or to moneys paid by them in respect of 
the contract. This agreement was not registered. For some 
time the vendees performed the terms of the agreement, but 
having failed to do so after a certain period A. resumed possession 
of the vessel. Upon an action in rem for wages due to a sea-
man employed by the vendees and which were earned during 

• their possession of the vessel,— 
Held, that the amount of the claim being below $200, the Exchequer 

Court had. no jurisdiction under sec. 34 of The Inland Waters 
Seamen's Act. 

2. That the property in the vessel had not passed to the vendees 
under the agreement, and that whatever rights the seaman had in 
personam must be enforced against the persons who employed him 
and not against the vendor. 

3. That the agreement was not a bill of sale within the meaning of 
The Merchant Shipping Act, 1854, s. 55. 

4. That if summary proceedings bad been taken as provided by The 
Inland Waters Seamen's Act, a direction might have been made to 
provide for the realization of the seaman's claim against the ves-
sel, and she might have been tied up by the court on his showing 
that the vendees who employed him were then the supposed 
owners of the vessel and when action was brought were insolvent 
within the meaning of section 34 of the said Act. 

MOTION to dismiss an action brought on a claim for 
seaman's wages. 

The facts upon which the motion was based appear 
upon the argument. 

Sept. 8. 
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September 8th, 1892. 	 1892 

The motion was argued before His Honour Judge Tu JEssIE 

McDougall, local judge for the Toronto Admiralty 
SxEwART. 

Argument 
District. 	 of Counsel, 

Mulvey, for the intervener, in support of the motion: 
This is a motion to dismiss an action brought in the 

Admiralty Court for seaman's wages claiming the sum 
of $88.60. 

The ground on which I ask the action to be dismiss-
ed is section 34 of The Inland Waters Seamen's Act (1). 
The facts of the case are these : In the year 1887, Joseph 
Adamson, the defendant in this action, sold his vessel 
the Jessie Stewart to John Marks and Frederick Stoner, 
the latter a brother of the plaintiff The terms on which 
she was sold were that Stoner and Marks were to pay 
Adamson $850 for the vessel and were to work the 
vessel in the building-stone trade. In 1887 this con-
tract was entered into, and for some two or three years 
they continued to live up to the terms of the agree-
ment, that is, to deliver to Adamson all the stone they • 
carried, and he credited them for the amount, and, 
also advanced them money at different times to do 
repairs, &c., to the vessel—they being in difficulties. 
These advances were made time . and again. Early in 
the last season they ceased to deliver any stone what-
ever to Adamson and did not deliver any from about 
a year ago last July until a couple of days before the 
vessel was arrested in this action. The cause of 
that being done was that Adamson had written 
several times asking them to comply with the terms' 
of the contract, otherwise he would have to take the 
vessel from them. When they were coming in from 
one trip he brought them to his wharf and there they 
agreed to give up the vessel and deliver her over to 

(1)' R.S.C. c. 75. 
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1892 Adamson. Then the plaintiff, a brother of one of the 
THE 	SSIE parties who contracted with Adamson, brought this 
STEWART. action for the recovery of his wages. 
vWunLe11L  Now, the point to be considered is whether Stoner Of Copsivel. 

and Marks were the owners of this vessel at the time 
she was arrested. I say Stoner and Marks had de-
livered her over to Adamson, as the cross-examination 
of the defendant on his affidavit shows, and that they. 
had delivered up all rights in the vessel under the 
contract at 'that time. And I further say whether that 
is so or not that nevertheless Adamson must be still 
considered to be her owner. Adamson is the regis- 
tered owner, and the register never was transferred ; 
he held it all the time. (Here he refers to sections 30 
and 34 of The Inland Waters Seamen's Act) (1). 

(1) R.S.C. c. 75, s. 30. Any sea- mon such master or owner, or 
man or apprentice belonging to other person to appear before him 
any ship subject to the provisions or them to answer such complaint. 
of this Act, or any person duly Ibid, s. 34. No suit or proceedings 
authorized on his behalf, may sue for the recovery of wages under the 
in a summary manner before any sum of two hundred dollars shall 
judge of the Superior Court for be instituted by or on behalf of 
Lower Canada, judge of the ses- any seaman or apprentice belong-
sions of the peace,judge of a county ing to any ship subject to the pro-
court, stipendiary magistrate, po- visions of this Act, in any court 
lice magistrate, or any two justices of Vice Admiralty, or in the Mari-
of the peace acting in or near the time Court of Ontario, or in any 
place at which the service has Superior Court, unless the owner 
terminated, or at which the of the ship is insolvent within the 
seaman or apprentice has been meaning of any Act respecting 
discharged, or at which any master insolvency, for the time being in 
or owner or other person upon force in Canada, or unless the ship 
whom the claim is made is or re- is under arrest or is sold by the 
sides, for any amount of wages authority of any such court as 
due to such seaman or apprentice aforesaid, or unless any judge, 
not exceeding two hundred dol- magistrate or j ustice,§, acting 
Iars over and above the costs of under the authority of this Act, 
any proceeding for the recovery refer the case to be adjudged by 
thereof, as soon as the same be- such court, or unless neither the 
comes payable ; and such judge, owner nor the master is or resides 
magistrate or justices may, upon within twenty miles of the place 
complaint on oath made to him where the seaman or apprentice is 
or them by such seaman or ap- discharged or put ashore, 
prentice, or on his behalf, sum- 
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I say, moreover, Stoner and Marks cannot be con- 1892 

sidered'the owners of the vessel, because The Merchant THE SSIE 
Shipping Act, 1854, expressly states how ownership in STEWART. 

vessels is transferred and states that the transfer must Argument of Uounsel. 
be by bill of sale, and that bills of sale must be regis-
tered. The clauses in the Act relating to that are 19, 
43 and 50. They say that ownership can only be 
transferred by bill of sale ; and that bills of sale must 
be registered. I contend, therefore, that Adamson is 
still the registered owner of this vessel. 

Then there is a distinction drawn between 
charterers and owners of vessels. As to that, I will 
refer your Honour to the case of Meiklereid v. West (1). 

The authorities are numerous which point to the 
distinction between those cases where the effect of the 
charter is to retain the ownership in the owner and 
the ownership is vested in the charterer temporarily 
only. 

In this case the contract expressly reserves the con-
trol of the vessel to Adamson. He is the registered 
owner, and they could only use the vessel as he directed. 
Under the terms of the contract, if they used it in any 
way whatsoever, they must come to him for a written 
consent. They could not take it out of Lake Ontario. 
They could not trade in Lake Ontario except with 
his express consent ; and I say, under authority of 
section 81 of The Merchant Shipping Act, 1854, which 
impliedly says the owner' means the registered owner, 
the owner is he who has control of the vessel ; and a 
charterer cannot be held to be the owner except he has 
absolute control of it. 

[His Honour : In the case cited he did not bind the 
registered owner of the ship.] 

No. 	He did not bind the registered owner. He 
only bound the charterer, the person to whom' the 
allotment note was addressed and who accepted it. 

(1) 1 Q.B.D. 428. 
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1892 	I say that this word " owner " in The Inland Waters 
T JESSIE Seamen's Act can only apply to Adamson and Adamson 
STEWART. resides in Toronto, and it has not been shown he is 
Argument insolvent. Supposing it can be shown that Stoner, of Counsel. 

the man who entered into the contract with Adamson, 
is insolvent and cannot pay this claim, I say that is not 
sufficient ground to bring an action within the mean-
ing of the Act. I say he must have made an assign-
ment for the benefit of his creditors ; he must have 
taken advantage of an insolvent Act. 

[His Honour : I take it to mean a person who is in 
fact insolvent. I do not think it means that you have 
to produce evidence of his having made an assignment 
before you can hold he is insolvent, though it is 
notorious he cannot pay ten cents on the dollar.] 

Section 189 of The Merchant Shipping Act, 1854, 
reads " adjudged bankrupt or declared insolvent." 
The only Act we have is the A et touching assignments 
for the benefit of creditors. 

[His Honour : I should read our statute to mean a 
person in insolvent circumstances, that is, who is in 
effect insolvent, although perhaps not Iegally adjudged 
to be such.] 

With regard to the effect of such a clause, I would 
refer you to the case of The Harriet, decided by Dr. 
Lushington (1). 

I may state the object of this section is quite plain and 
clear. A mode of procedure is given to seamen to recover 
their wages without arresting the ship because that 
always puts an owner to a great deal of expense, and 
he can recover no costs as a rule against the seamen and 
the vessel is likely to be tied up at any time of the 
year when incalculable damage may be sustained. We 
say Stoner and Marks are liable, but we are not liable 
in any way at all, and that the plaintiff must proceed 

(1) Lush. 285. 
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against them in the way set out in the statute, and if 1892 

he cannot recover against them, and if the magistrate THE ssIE 
before whom the matter is brought decides the amount STEWART. 

can be recovered from the vessel, we will pay the .1rgouiunueselnt  of C. 
amount rather than have any proceedings taken 
against the vessel ; but we say that the present plain-
tiff must do that before he can take proceedings in the 
Admiralty Court. 

Smyth, for the plaintiff, contra : 
• The plaintiff brought this action against the vessel 

because he knew the owners Stoner and Marks were 
insolvent. Mr. Marks as a fact left the vessel some 
time last fall—a year ago--and transferred whatever 
interest he had to Capt. Stoner and the plaintiff;  
knowing that Stoner was unable to pay, brought this 
action against the vessel, and he brought it against the 
vessel before it had been delivered over to Adamson, 
because, as he stated to me at the time, " I have the key 
of some part of the vessel in my pocket "; and the fact is 
the vessel was still in the possession of Capt. Frederick 
Stoner, who was then negotiating with Adamson as to 
what terms he would deliver up the vessel and sell 
to Adamson. As Capt. Stoner states in an affidavit on 
this motion, he had come to the conclusion that there 
was not much money in his keeping the vessel and it 
was a question upon what terms he would deliver the 
vessel to Adamson. Adamson promised to pay the wages 
that were due the plaintiff; to pay another account due 
for repairing sails, or something of that sort, and give 
Capt. Stoner a small money consideration, The would 
give him over the vessel and her load of sand which 
Stoner states was worth some $32. 

A vessel is personal property, 'and is so declared by 
Maclachlan on Shipping (1). He says that ships, accord-
ing to the law of England, are personal property and 

(1) P. 1. 
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1892 the common law relating to personal property is in gen-
THE JESSIE eral applicable to them. Therefore a sale and delivery, 
STEWART, in so far as passing the property is 'concerned, is suffi- 
,t.7 .r.►t cient and that is all that is required. In regard to the t►f [,ouuKel. 	~ 	 q 	g 

registration of vessels, chapter 72 of the Revised Statutes 
of Canada simply requires a vessel to be registered in 
some port, but there is no provision whatever that in 
order to pass title, to pass property, in that vessel a 
bill of sale must be executed and that that bill of 
sale must be registered. There is no law in regard • 
to the registration of bills of sale of vessels as in 
regard to chattel mortgages or bills of sale to protect 
creditors. There is a section (1) stating that mortgages 
executed on ships would take priority according to the 
date of their registration, but there is no section what-
ever in the whole Act that lays down that a bill of 
sale must he executed and registered. This action was 
brought under section 34 of The Inland Waters Seamen's 
Act for the reasons I have mentioned, that the owners 
were insolvent, and, therefore, it would be useless to 
bring an action under section 30, which provides for a 
summary proceeding before a police magistrate or a 
judge, as that would necessarily lead to a dismissal of 
the action, or a direction, at least, to bring the action 
under the section under which it has been brought. I 
claim, therefore, the property in this vessel passed to 
Stoner and Marks, and that at the time this action was 
brought Capt. Stoner was the owner. The document 
under which the vessel was delivered to Stoner and 
Marks recites the fact that it was sold, and recites the 
price and the terms upon which it was to be paid for. 
That is very clear. Then in addition to that there are 
certain conditions giving Adamson certain rights, the 
rights of a mortgagee and nothing more. This docu-
ment further provides the vessel is to be paid for in 

(1) R. S. C. c. 72, sec. 35. 
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full on or before the 1st day of October, 1892, unless a 1,892 

further extension of time is given, by Adamson. to TH JESSIE 
Stoner and Marks. Under this agreement I submit it STEWART. 

is clear on the authorities that the property, in the ves- Argument 
of Counsel. 

sel passed. Mr. Adamson simply, by this agreement, —
provides a means, such as a mortgagee would provide, 
whereby he may take the vessel if there is any default 
in the payment. The authorities are numerous as to 
the passing of property. I have grouped together a 
number of English authorities, and will refer to them 
hereafter. 

It will be observed that Adamson does not say that 
until such an amount of consideration is paid that the 
vessel will be his property or that he will remain the 
owner of it or anything of that sort ; he sells the vessel 
out and out, though no bill of sale is executed and 
though the vessel remains registered in his own name. 

[His Honour : According to that there would not be 
any protection to him at all ; he would not cease to be 
the owner.] 

He would not cease to be the owner in. this respect, 
—he would have this security, that Stoner and Marks 
could not sell the vessel to any person else and. pass 
title because of the legal title. 

[His Honour : But yôu claim the title passed ?] 
I claim the property passed. I claim so far 'as the 

abstract of registration is concerned that it could •.not 
be made perfect without a conveyance from Adamson ; 
and Adamson just held the vessel in that way because 
he could say " You cannot sell to any person else." 

[His Honôur : If he could sell to Stoner as -you 
describe, what was to prevent Stoner selling to some.. 
person else in the same way ?] 

He could, if any person else cared, to- take the risk. 
[His Honour : There would be no risk if the property 

passed, as you say. There would be no risk if the legal 
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1892 title to the property passed. I do not understand how 
1HEi J SSIE  the property can pass and the legal title not pass, 
STEWART. because " property," as I understand it, is legal title to 

goods, the right to their possession together with the 
right to their disposition.] 

It gave Adamson a right to exercise an ownership 
over it or a lien on the property, but the property itself 
passed to these parties. I submit no other construction 
can be given to that agreement ; it only reserves the 
control. The intention of the parties must be looked 
to in a case of this kind. It is clear it was the inten-
tion that the boat should be the property of Stoner and 
Marks. 

The authorities say in a case of this kind, more par-
ticularly where there is a document, that if there is any 
doubt about the matter it is a question for the jury to 
say what was the intention of the parties as to the sale, 
whether it was the intention that the property should 
pass or not. Of course it is the province of the court 
to say whether the document is a mortgage or a deed. 
As to the property passing, I can refer your Honour 
to a case of the Yorkshire Railway Wagon Company v. 
Maclure (1), where a railway company borrowed 
£30,000 from the plaintiffs and sold them their rolling-
stock. The company then made a contract for the hire 
of the stock, paying a rent that would represent the 
£30,000, and interest, in five years. An action. was 
brought against the sureties, and a question, as to 
whether the property passed, arose and it was held to 
be a sale out and out and the evidence there plainly 
showed that was merely a surety for the repayment of 
that £30,000. I would also refer to the case of The 
North Central Wagon Company v. The Manchester, 
4-c., Railway Company (2), which decides in the saine 
way on a similar state of facts. 

(1) 21 Ch. D. 309. 	 (2) 35 Ch. D. 191. 
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[His Honour : There was a bill of sale in those 1892 

cases ?] 	 THE JEssIE 

Yes ; and the question was whether it was a sale STEWAET. 

out and out or whether it was a hiring. 	 Amagi/lout 
of Counsel. 

[His Honour : They complied with all the require-
ments of the .law ?) 

No. 	The bills of sale were not registered. 
[His Honour : They must have been, because they 

could not sell their wagons and have them in their 
possession, and use them; or at least there would be no 
change of title unless there was a bill of sale duly • 
registered.] 

t would also refer to the case 'of Beckett y. Tower (1), 
which says it is the real question to determine what 
the intention of the parties was. There are several 
Canadian cases on the same • ground, and touching on 
the same point. I say here that there was a complete 
sale and transfer of the property and that this docu-
ment, if anything, gave Adamson nothing more or less 
than the privilege of a mortgagee. The evidence also 
shows that Stoner and Marks were to pay Adamson 
$850. This vessel was sold in May, 1887, and in the year 
1887 Stoner and Marks received credit from Adamson for 
$548.71, and in 1888 credit for $665.30, making alto-
gether $1,214 ; and I claim that with a proper adjust-
ment of the credits the vessel was paid for in the year 
1888. 

[His Honour : Were there not advances made ?) 
Yes. But they were advances he made on account 

of repairs, &c. 
[His Honour : But the agreement says they were 

only to be credited for the final balance on the purchase-
money ? You cannot take one side of the account and 
say the payments are so much.] 

.$352.52 is what Adamson charges for interest on the 
purchase-money. 

(1) [1891] 1 Q. B. 1. 
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1892 	If your Honour should ultimately hold that Stoner 
THE J SSIE and Marks were not the owners, I would refer to the 
STEWART' section which says no costs should be awarded to the 

-2►rz..»►p"t plaintiff. As to the question of costs, it does not state oeconn~el.  
that the action shall be dismissed with costs, but it 
seems to state the fact clearly that the plaintiff is not 
entitled to his costs, therefore it seems to bé in the dis-
cretion of the court to say whether, from the circum-
stances of the case, the plaintiff's action should be 
dismissed with costs. I submit in this particular case, 
where the vessel has been in the hands of what were 
supposed to be the owners by every person for the last 
three or four years, no costs should be given against 
the plaintiff. 

[His Honour : There is always one very simple way 
of finding out who owns the ship, and that is by 
examining her register. She is bound to carry her 
certificate on board. If you cannot get access to that, 
then the custom-house is the place. 

There is a good deal of force in the plaintiff's conten-
tion that the present owner of the vessel sold her to 
another party and gave a bill of sale, and the other 
party did not choose to register. The question would 
become a question of fact, as to which was the owner. 
I do not think registration is done to pass the'title ; but 
it may prevent the owner from conveying to somebody 
else. If you can argue that this agreement amounts 
to a bill of sale which could have been registered at 
Montreal ; or even, if it were defective in part but yet 
amounted to a bill of sale, there is some force in your 
contention ; but how do you account for the clause 
providing that Adamson retains the control, and mere-
ly intrusts the possession to these parties ? That seems 
to be against your contention. I think if that expres-
sion had not been used you might well argue this was 
a bill of sale of the vessel. You cannot say " entire 
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control of the said vessel " shall not mean " any con- 1892 

trol of the. vessel." If the expression had been ambig- THE  ssIE 
nous, you might introduce evidence to show what was STEWART. 

. the intention of the parties. 	 Argument 
of Counsel. 

You are arguing that, granting there is no jurisdic-
tion against the vessel, yet Adamson is liable. On what 
principle would' Adamson be liable if I should hold 
Marks and Stoner are not the owners of the boat?} 

' 	He agreed with this plaintiff, and with the owner 
of the boat, Capt. Stoner, that if he would deliver over 
the boat, he (Adamson) would pay the plaintiff the 
amount of his wages, and the plaintiff  was present 
when that agreement was made, and there is, therefore, 
privity on his part to it. 

Mulvey : Adamson denies that in-his examination. 
[His Honour : You could not make out any privity of 

contract with the seaman who was merely standing by 
. and happened to hear the conversation between Mr. 

Adamson and Capt. Stoner.] 
Mulvey, in reply :—With regard to the fact of owner-

ship, section 55 of The Merchant Shipping Act, 1854, says 
that every transfer and every disposition of a vessel or 
any share in it must be in' the form of a bill of sale ; it 
must be in the form given in that act ; the custom-
house authorities would not have taken that agree-
ment ; it is not in the form required by the act at all. 
The registered owner can make a bill of sale and give 
a clear title under section 73 ;° and section 55 says every 
transfer or disposition must be by bill of sale in the 
form given. I think the question of ownership is set-
tled by Frederick Stoner's own affidavit. I contend, 
and I think there is not much to be said t& the con-
trary, that the circumstances which give rise to these 
exceptions in section 34 of The Inland Waters Seamen's 
Act (1) must exist .  at the time the action is brought, 

• (1) R. S. C. c. 75. 
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1892 that is to say the owner must be away, the master 
THE SsIE  must be more than twenty miles from the port, or he 
STEWART. must be insolvent at the time the action is brought, so 
Argument  that it must be the owner of the vessel at the time the of Counsel. 

action is brought, not the owner of a month ago or a 
month hence, but at the time the action is brought. 
Frederick Stoner says he gave up possession on the 
27th August, while this action commenced on the 26th 
August. 

[His Honour : Assuming that Mr. Adamson, the real 
owner of the vessel or the legal owner of the vessel, 
had been sailing the vessel this season himself and 
claims had arisen in respect of wages, and this fall he 
sold the vessel to you and gave you a transfer of it 
would that cut out any claims by those seamen whose 
wages had been earned and which were liens against 
the hull at the time you got the transfer ?] 

He cannot do it because they have a maritime lien . 
on the vessel and it attaches to the vessel. 

[His Honour : Then, if Mr. Stoner was the owner 
at the time this debt was contracted, anything he did 
towards divesting himself. of the title would not dis-
charge the maritime lien once created ; that brings us 
back to the question, was Stoner at any time the 
owner of the vessel or was he at the time this debt 
was incurred ?] 

Yes. But I submit that the plaintiff must proceed 
under sec. 30 (1) when the claim is under $200, and 
if the claim cannot be recovered from the owner who 
employed the seaman, it is a clear case for a judge 
to refer to this court for the enforcement of his mari-
time lien. Proceedings can only be taken before 
a magistrate on the contract, not to enforce a lien ; 
it must be taken against the person who employed the 
seamen, not against the owner if the ownership is 

(1) R. S. C. c. 75. 
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changed. If the wages cannot be recovered from the 1892 

person who made the contract to pay them, it is a pro- Ts JEssIÉ 

per case then to be referred to this court to enforce the STEWART.. 

maritime lien. And then we say, rather than have the n for 
lien enforced against the vessel, we will pay it. But Judgment.  

we want him to proceed against Stoner ; he should 
have first proceeded against him.. You have no right 
to bring this action until you have exhausted your 
remedies against the other man who is liable for the 
wages. 

• [His Honour : What about the vessel?] 
The vessel is liable, but you must exhaust your. other 

remedies first against the employer before you enforce 
your lien. 

MACDOUcALL, L.J.—I am of the opinion that there 
is no jurisdiction to try this case here. I am not so 
clear if it were tried in the other court that a direction 
could not be made to proceed for the realization of the 
claim against the vessel, I mean if it had been com-
menced in the other court. I have very little doubt 
but what the vessel would have been ultimately tied 
up, the court saying, it is quite clear you cannot suc-
ceed against this man; but you are entitled to proceed 
against the vessel because you cannot make your claim 
against Stoner. 

I cannot get over feeling that had the plaintiff com-
menced his action regularly, he would have reached 
this court ultimately ; but I will fix the costs at $25, 
including disbursements. It is a small claim, and I 
feel some sympathy with the plaintiff, looking at all 
the circumstances. 

My judgment is, the action will be dismissed so far 
as the vessel is concerned, with costs fixed at $25, in-
cluding disbursements. Of course I cannot make any 
order as to payment of the wages because Adamson is 

IO 
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1892 not before me, but I will express the opinion that there 
THE JESSIE is a maritime lien on this boat for the amount of the 
STEWART. wages because the men supposed to be the former 
Reason. owners of the vessel are worthless, and the difference 

for 
Judgment. between costs and wages will doubtless yet have to be 

paid by the intervener to the plaintiff. 

Judgment accordingly. 
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TANCRLDE DUBE  	SUPPLIANT ; 1892 

AND 	 Nov. 11. 

HER MAJESTY THE QUEEN . 	RESPONDENT: 

Petition of Right—Injuries sustained in an accident on a Government 
Railway — Burden of proof:— Latent defëct in axle of car—Undue 
speed in passing sharp curve. 

On the trial of a petition claiming damages for personal injuries sus 
tained in an accident upon a Government railway, alleged to have 
resulted from the negligence of the persons in charge of the train, 

• the burden of proof is upon the suppliant. He`must.show affir-
matively that there was negligence. The fact of the accident is 
not sufficient to• establish a primc2 facie case of negligence. 

The immediate cause of the accident was the breaking of an axle that 
was defective. It was shown, however, that great care had been 
used in its selection and that the defect was latent and not capable 
of detection by any ordinary means of examination open to the 
railway officials. The train had immediately before the accident 
passed a curve which, at its greatest degree of curvature, was one 
of 6° 52'. It was alleged that the persons in charge of the train 
were guilty of negligence in passing this curve and a switch near 
it at too great a rate of speed'. On that'point the evidence was 
contradictory, and, having regard to the rule as to the burden o f 
proof stated above, it was*- 

Held, that a case of negligence was not made out. 

PETITION' OF RIGHT for the recovery of damages 
arising ôut of an accident on a Government railway. 

By his petition, the suppliant' alleged, inter alla, as 

follows : 

" L'humble pétition de Tancrède Dubé, marchand, de 

la paroisse des Trois-Pistoles, dans le comté de Témis-

couata, district de Kamouràska, représente humble-
ment : 

1. Que le dix-huit décembre dernier (1890), le requé-
rant s'est embarqué à la station: des Trois-Pistoles 
sur le convoi express du chemin de fer Intercolonial 

ion 
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1892 qui est un ouvrage public et la propriété du 
Da 	Gouvernement de la Puissance du Canada et exploité 

THE 	par celui-ci ; " 
QuEErr. 	" 2. Qu'il s'est ainsi embarqué sur le convoi du dit 

$tatement chemin de fer après avoir pris son billet de passage et 
"f mat`°' avoir payé le coût de son transport des Trois-Pistoles 

à Lévis ; " 
" 3. Que le convoi express qui était la propriété et en 

la possession de Notre Souveraine Dame la Reine, 
représentée par le Gouvernement de la Puissance du 
Canada, était sous la direction et le contrôle des 
employés de notre dite Dame Souveraine la Reine 
représentée comme susdit, et que, par la faute, la 
gente et imprévoyance des dits employés de notre 
dite Dame Souveraine la Reine agissant dans la sphère 
de leurs devoirs et à cause de la mauvaise construction 
du dit chemin de fer Intercolonial possédé et admi-
nistré par le Gouvernement de cette Puissance, le dit 
convoi express dérailla prés de la station de St-Joseph 
de Lévis dans le comté de Lévis, dans le district de 
Québec, et le dit Tancrède Dubé fut grièvement blessé ; " 

" 4. Que par suite des blessures reçues• lors du dit 
accident, le dit requérant a fait de grandes dépenses 
pour soins de médecins et par l'absence de son bureau 
d'affaires, et qu'il a souffert des peines morales et 
physiques considérables ; " 

" 5. Que le dommage subi lors du dit accident s'élève 
à la somme de deux mille piastres ($2,000.00) ; " 

" 6. Que le dommage ainsi subi et les blessures 
infligées sont le résultat de la faute, de la négligence 
et imprévoyance des employés du dit chemin de fer 
Intercolonial, agissant dans la sphère de leurs devoirs, 
propriété de notre Souveraine Dame la Reine ; lesquels 
employés sont sous le contrôle immédiat du Gouverne-
ment de cette Puissance ; " 
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" A ces causes votre pétitionnaire prie humblement 1892  
qu'une pétition de droit soit accordée afin .qu'il puisse D 
faire valoir suivant la loi sa réclamation contre notre 
Souveraine Dame la Reine, et que la dite somme de QUEEN. 

deux mille piastres demandée en compensation des $tatem,nt 
dommages réels qu'il a éprouvés lui soit accordée avec or Facts. 

dépens distraits." 
The Crown pleaded the following defence :— 
" 1. Her Majesty's Attorney-General is not aware of 

tb.e truth of the facts set out in the first paragraph of 
the suppliant's petition of right, and he therefore 
denies the same and puts the suppliant to the strict 
proof thereof." 

" 2. Her Majesty's Attorney-General for a defence to 
the second and third paragraphs of the said petition 
of right says, that the derailment of the express train 
on the 18th day of December, 1890, near the station of 
St. Joseph de Lévis, by which it is alleged the suppliant 
met with serious injury, was,not caused by the default, 
negligence or improvidence of the employees of Her 
Majesty on the said Intercolonial Railway, while act-
ing within the scope of their duty, nor by the bad and 
defective construction of the said railway at the place 
of the accident, as alleged in the said two paragraphs ; 
but the derailment of the said express train was the 
result of inevitable accident and was a fortuitous event 
beyond the control of Her Majesty's employees and in 
respect to which Her Majesty cannot be rendered 

. liable." 
" 3. Her Majesty's Attorney-General denies that the 

employees of Her Majesty who had the management 
of the said express train on the said 18th day of Decem-
ber,.1890, were negligent or improvident iii the dis-
charge of their duties, and further denies that the said 
railway was defective in its construction at the place 
where the said derailment of the said express train is 
alleged to have occurred." 
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1892 	" 4. Her Majesty's Attorney-General for a further 
llII defence says, that the said petition of right does not 

Tv. 	disclose any claim which the suppliant can enforce by 
QUEEN. petition of right, nor does the said petition disclose • 

state uitc any cause of action for which Her Majesty .can be 
of ram.. rendered liable inasmuch as the claim and cause of ac-

tion therein alleged and set out are founded upon the 
negligence and misconduct of the servants and em-
ployees of Her Majesty upon the said. Intereolonial 
Railway ; and it is submitted that the control and 
management of the said Intereolonial Railway being 
vested by statute in the Minister of Railways and 
Canals, Her Majesty cannot be made liable upon peti-
tion of right because of any negligence or misconduct 
in the management thereof, and that even assuming 
the said railway to be under the management and con-
trol of Her Majesty, no negligence can be imputed to 
her, and Her Majesty is not answerable by petition of 
right for the negligence or, misconduct of her servants, 
and no action will lie against Her Majesty for damages 
in. consequence of such negligence or misconduct on 
the part of her servants ; and Her Majesty's Attorney-
General claims the same benefit from this objection as 
if he. had formally demurred to the said petition of 
right." 

" 5. Her Majesty's Attorney-General for a further 
defence says, that the said petition of right alleges a 
cause of action based upon the bad and defective con-
struction of the said Intereolonial Railway, which is a 
charge of tort against Her Majesty ; but it is submitted 
that no action will lie against Her Majesty for damages, 
founded upon the bad and defective construction of the 
said railway, and Her Majesty's Attorney-General takes 
the same benefit from this objection as if he had form-
ally demurred to the said petition of right." 
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" 6. Her Majesty's Attorney-General for a further de- 1892 
fence says that the suppliant has not suffered pecuniary D' 
loss or damage by reason of the said .accident to the THE 
extent of  $2;000 as alleged -in the said petition of QUEEN. 
right. 	 , 	 statement 

'Quebec, November 4th, 1892. 	 of Facts. 

Flynn, Q.C., Choquette and Carroll for the suppliant ; 

Osler, Q. C., Hogg, Q. C. and Angers, Q. C. for the 
respondent. 

On the opening of the case, Mr...()hoquette stated that 
in his view of the case it would be sufficient for him 
to prove that the suppliant was a ,passenger on the 
train on the .day. of the accident, that the accident 
happened and that the suppliant was injured, and 
that then the Crown would have to answer the primc2 
facie case of negligence so made out. 

[BURBIDGE, J.--I.do not think that is sufficient in a 
petition against the Crown in an accident on a Gov-
ernment railway. You will, I think, have to go fur-
ther and show in the terms of the statute that the ac-
cident was occasioned by the negligence of some 
officer or servant of the Crown while acting within 
the scope of his duties or- employment.] 

November 41h, 5th, 7th, 8th, 9th and 11th, 1892. , 

Evidence was taken •ou behalf of both parties :and 
the following facts, amongst others, were established : 

The accident took'place on the 18th December, 1890, 
shortly after the express train of the Intercolonial .Rail-
way, upon which the suppliant was a passenger, had 
passed the station at St. Joseph de Lévis. The train 

° was derailed and the suppliant was injured. Near 
the spot where the accident occurred is .a curve in the 
rails, which, at its maximum curvature, attains .a de-
gree of 6° .52'. There was evidence adduced by the 
suppliant to show that the train was being run at too 
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1892 great a rate of speed to be consistent with safety in 
D B 	passing this curve and a switch immediately beyond 

Tv. 	it ; this evidence was, however, met by testimony on 
QUEEN. behalf of the Crown, equally as strong in its character, 

Argrrnrexit negativing the fact that undue speed was the cause of 
of CourtseI. 

the derailment. The weight of the evidence went to 
show that a defective axle was the cause of the acci-
dent. The defect in the axle was, however, a latent 
one, and was not discoverable by the ordinary means 
taken by the railway authorities to test the efficiency 
of this portion of their equipment. It was, moreover, 
shown that great care had been taken in the selection 
of this particular axle. The Crown also established 
the fact that the curve in question had not so great a 
degree of curvature as to make it a menace to the 
safety of trains. 

At the conclusion of the evidence, counsel on behalf 
of both parties addressed the court. 

Choquette : I submit that the suppliant has made out 
his case. There can be no doubt that, under the law 
as it exists to-day, the Crown is a common carrier in 
respect of Government railways. That being the case, 
I maintain that where an accident occurs in the opera-
tion of trains a prima facie case of negligence is at once 
established and the onns is on the carrier to rebut the 
same. (Cites Art. 1672 C.C.L.C.; The Government Rail-
ways Act; 1881; Lavoie v. The Queen (1) ; The Grand 
Trunk Railway v. Vogel (2) ; The Canadian Pacific 
Railway Co. v. Bate) (3). 

Flynn, Q.C. : The case has to be decided under section 
16 (c.) of The Exchequer Court Act. I admit that there 
is no specific evidence of negligence, but there is a 
chain of evidence which leads up to that result. The 
evidence shows that the train was going at forty miles 

(1) 3 Ex. C.R. 96. 	 (2) 11 Can. S.C.R. 612. 
(3) 18 Can. S.C.R. 697. 
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an hour. That is a fair inference to draw from the . 1892 

whole evidence, and there is no doubt that such a rate. DQ 

of speed was inconsistent with the .safety of the train 	V.  THE 
at the point where the accident occurred. 	 QUEEN. 

Osler, Q.C.: A case has not been made out even if it Argument 

had been a matter between subject and subject. The of 
Counsel. 

view of the law taken by my learned friend who opened 
the case is not the view of the courts of the province of 
Quebec. The case of. The Canadian Pacific Railway v. 
Chalifuur (1) shows that Art. 1672 C.C.L.C. does not 
apply to the carriage of passengers, but the carrier's 
liability in such a case must be determined under 
Art. 1053 C.C.L.C. The burden of proof is certainly 
upon the suppliant under section 16 (c.) of The Exche-
quer Court Act, and he must prove that the engine-
driver was guilty of negligence, or that there was 
negligence in construction, or both combined. On the 
contrary, the evidence here shows that the engine-
driver was a cautious man. It could hardly be assumed 
that he would be so careless of his own life as to en-
danger it on that day. (Cites Daniel v. Metropolitan 
Railway Co.) (2). 

Choquette, in reply, maintained that the whole cur-
rent of authority showed that the suppliant was 
entitled to judgment. 

4 

BURBIDGE, J.—The duty of the court after a most 
careful trial, in which counsel for the suppliant and 
for the. Crown have with great ability and fairness 
presented the evidence and summed up the case, is 
simply to find upon the question of fact. 

If I thought, in a matter where the responsibility is 
so great, that I could come to a better conclusion by 

(1) M.L.R. 3 Q.B. 324: 	(2) L.R. 3 C.F. 216. 
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taking more time to consider it, I should certainly do 
so ; but on a trial lasting several days I have had every 
opportunity to consider the evidence as it has been 
given and to come to a conclusion. 

I think there is a great difficulty in finding upon a 
question of fact in a case such as this, because the 
evidence is very conflicting. A considerable number 
of respectable witnesses say that the speed was un-
usual. Of course, as it has been said, no one doubts 
their truthfulness ; no one doubts, I think, that these 
witnesses speak of what they saw and experienced. 
But they all look .back to the events of that day through 
the accident ; and we also have it proved that from St. 
Charles to Harlaka the rate of speed was great, but 
not more than forty miles an hour ; and it may be that 
the impressions which they received do not attach to 
the rate of speed between Harlaka and St. Joseph, 
although, no doubt, they were under the impression 
that the train was running quite as fast at that place. 

In regard to the train hands, there is a general con-
currence—not a suspicious concurrence. Of these, the 
engine-driver and conductor, are perhaps the most 
interested witnesses. The others are not brought into 
the accident in any way, and there is nothing to 
discredit them except that they are in the employment 
of the Crown ; and taking thsir evidence it shows that 
the rate of speed was from twenty to twenty-five miles 
per hour. 

In regard to the passengers, I may say that I attach 
very considerable weight to Mr. Hudon's evidence. 
He was a. passenger and seems to have been in a 
position to determine whether the train was going at 
an undue rate of speed better than 4ny person who has 
spoken at this trial. I do not know him, but 'anybody 
who saw him and heard him give his evidence in the 
box must conclude that he stated what he thought to 
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be true ; and he _stated that inunediately ,before the 1892 

accident he passed from :near the rear end of the first- D B 
class .ear to the ,postal car and :uoti:ced:nothing unusual 

THE 
about the speed of -the train. His ,opportunities for QusN. 
observing ;the speed were therefore better, I think, Rea6011111  

than those of any other person who spoke on thatanaf  mt. 
point. 

Then, with regard to the witnesses who saw the 
train pass, while they speak ,of the train going very 
fast, and some, of its going faster than usual, I think, 
on the whole their efiidence rather supports than con-
flicts with the view of the train men and Mr. Hudon 
that there was nothing unusual in the speed of the 
train on that day. 

I think on the question of speed I cannot hold that 
the suppliant's case is, made out. There is too much 
evidence the other way ; and, undoubtedly, if it is an 
even matter, as Mr. Osler stated, I have no right -Co fix 
upon the officers of the Crown any negligence in the 
management of the train on that day. 

I think it is hnnecessary to discuss at length the 
other points of the case, as the case turns upon that. 

There is considerable evidence as to the curve which 
the train had passed immediately before the accident. 
At the point of greatest curvature, this curve was one 
of G' 52'. That was considerable, but not, it appears, 
extraordinary. One witness, Mr. Macquet, a most 
intelligent witness, thinks it is dangerous ; but against 
his evidence-we have that of a number of practical 
engineers who have been engaged in constructing and 
operating railways, and who say that it is not a menace 
to the safety of trains. I would attach this much 
importance to it, however, that if the rate of speed had 
been excessive, I should have thought it necessary to 
have entered judgment the other way ; but, holding 
the view which I do, that the probable cause of the 



EXCHEQUER COURT REPORTS. 	[VOL. M. 

accident was the breaking of the axle, and that having 
regard to the weight of evidence it has not been proved 
that the rate of speed was unusual or extraordinary or 
greater than twenty or twenty-five miles an hour, I 
think judgment must be entered for the respondent. 

Judgment accordingly. 

Solicitor for the suppliant : P. A. Choquette. 

Solicitors for the respondent: O'Connor, Hogg & 
Balderson. 
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THE CANADIAN COAL AND COLO- i CLAIMANTS 1892 , NIZATION COMPANY (LIMITED)... S 	 Oct. 31. 

AND 

HER MAJESTY .THE QUEEN 	RESPONDENT. 

Sale of Dominion Lands—=Reservation of mines and minerals—The Domin-
ion Lands Act (43 Vic. c. 26)--Rights of irechaser. 

. 	where the Crown, having authority to sell, agrees to sell and convey 
public lands, and the contract is not controlled by some law affect-
ing such lands and there is no stipulation to the contrary express 
or implied, the purchaser is entitled to a grant conveying such 
mines and minerals as pass without express words. 

THIS was a reference to the court by the Department 
of the Interior of a claim respecting certain Dominion 
Lands. The reference was made under 50-51 Vic. c. 
16 s. 23. 

The facts of the case are stated in the judgment. 

May 4th, 1892. 

Hogg, Q.C. for the Crown : 

The 'agreement, as well in its terms as in the negotia-
tions and correspondence leading lip to it and in the 
dealings of the parties subsequent to its execution, shows . 
conclusively that so far as the Government were con-
cerned they were dealing with farm lands. This is an 
element of great importance in view of the effect of 
the legislation and the order in council. The whole 
object and intention of Sir John Lister Kaye when he 
applied for this agreement was to start farms in'that 
locality. And not only that, but all the conditions in 
the agreement had reference to farming and stocking 
and carrying grain and cattle upon the railway. On 
the 27th of March, 1887, Sir John Lister Kaye tele-
graphs : " Will the Government include coal in sale 
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1892 " of lands to me. Most important. Sixty thousand 
THE 	" pounds conditionally subscribed " ; and the Govern- 

COAL
CANA 

 DAND  
IAN ment replied : " Will sell coal lands on usual terms, 

COLONIZA- " ten dollars cash with deduction, however, on cash 
TI°N " ice COMPANY hr 	to you ,—b eing a deduction in all of two dol- 
e 	" lars and fifty cents per acre." So that if there was 

THE- 
QUEEN. anything really required to show what the intention 

A,.g,L,,1Q„r of the parties was both before and after this agreement 
or connaeit, was entered into, they have revealed it most plainly 

in these two telegrams. 
Taking the whole conduct of the parties from the 

beginning to the end, although the agreement con-
tains the words ” fee simple," it must be held to have 
reference merely to the use of the land for farming or 
agricultural purposes. The proper and fair inference 
to be drawn from the mutual dealings is that when 
the Government was entering into the contract they 
were doing so with that view. It should not be as-
sumed that the Government were entering into a con-
tract which they had no power to make under the 
Act 42 Vic. c. 31. 

He cites Jones y. The Queen (1). 

Gormully, Q.C. for the claimants :—I thought that 
the words " fee simple " were of such a very ancient and 
settled meaning that any man who was entitled to get 
lands in fee simple was never satisfied to get merely 
the surface rights to the ground. (Cites Cruise's Digest 
(2).) These telegrams between the parties are quite 
independent of the contract, and the agreement itself 
is the best evidence of its own meaning. I submit 
that the words " fee simple " must include all mines 
and minerals, except gold and silver. 

The Crown is the holder of these lands. The fee 
simple in these lands is in Her Majesty just as much 

(1) 7 Can. S. C. R. 570. 	(2) Vol. 1 p. 55. 
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as-1 am the owner of the fee in my ownlands. Now 1892 
the Crown makes a bargain; which cannot be carried? THE 
out, and am I' not entitled to damages for the breach CANADIAN 

Coaz AND 
of contract'? The claimants- cdrne into court having; COLoNIZA-
performed: all the conditions necessary on their part COMA rrr 
to entitle them to relief; and' ask a proper remedy in, 	U• 

THE 
damages. Again, the orders in council which were QUEEN. 
supposed to have been made in 1888; have never been 
sufficiently published in. The. Canada Gazette, and areanafaent. 
therefore:. under the statute, not binding on; the claim- 
ants, or: any body' else. 

AIIYi'ott, QC. ,followeds on; same side. 

BurtmnGE, J. now (October 31st; 1892) delivered= 
judgment. 

The claimants purchased from the Crown certain 
Dominion Lands, of which the. east half of section. 12, 
township 1'2, range 5' and' section 86, township 13, 
range 7, west of the 4th meridian, formed part. Inj the 
letters-patent issued to them of the half-section and 
the' section mentioned was inserted a reservation Of 
all mines and minerals. The' claimants allege that 
they are entitled. to,  letters-patent without any such 
reservation, and their claim in that' behalf has been 
referred to the court for determination; 

The lands described form part of 50,0.00 acres which, • 
on the 11th February, 1887; the Crown' agreed. to sell 
and convey'in fee simple to Sir John Lister. Kaye for 
the price and upon the conditions set out in .an agree-
ment of that date, . and which, under the authority of 
an order in council made on the 3rd,  of' January, 1889; 
the Crown, for the price of $1.50 'per acre, sold to the 
claimants as assignees of Kaye. 	• 

There is in the agreement and order' in council 
nothing to support the reservation complained of, and 



100 	 EXCHEQUER COURT REPORTS. 	[VOL. III. 

1892 limiting the question to what appears therein, I have 
THE 	no doubt that the claimants' contention must prevail. 

CANADIAN I am unable, however, to go to the full extent of COAL AND 
OOLONIZA- their argument and to hold that the question referred 

COMPANY to is concluded by the use of the expression " fee 
v. 	simple " in the agreement. These words indicate that 

THE 
QUEEN. the estate is to be one of inheritance without any con- 
Reasons  dition or limitation that would abridge or defeat the 

Judfgment. fee. But one may have an estate in fee simple in lands 
in which the right to take the minerals therein is in 
another, or is.reserved. If, however, the Crown having 
authority to sell agrees, to sell and convey public lands, 
and the contract is not controlled by some law affecting 
such lands, and there is no stipulation to the contrary, 
express or implied, the purchaser is, it seems to me, 
entitled to a grant conveying such mines and minerals 
as pass without express words. 

But if by the law authorizing the sale thereof, such 
]ands may not be sold without a reservation of the 
mines and minerals therein, then, I think the pur-
chaser has no good ground of complaint if such reser-
vation is inserted in the grant thereof, although by the 
terms of the agreement of sale the lands were to be 
conveyed in fee simple. 

In the first place it is said for the Crown in support 
of the reservation that the sale was made subject to 
certain orders in council relating to coal lands passed, 
respectively, ou the 26th of December, 1882, the 2nd of 
March, 1883, the 13th of May, 1884, and the 13th of 
April, 1886. By the first two of such orders certain 

	

lands, including those for which the letters-patent are 	• 
in question, were declared to be coal districts, and 
were withdrawn from ordinary sale and settlement. 
By the third an upset price for coal lands was pre-
scribed, and by the fourth coal districts were opened 
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to settlement reserving, however, the coal rights there- 1892 

in. 	There was also an order in council of October II; 
30th, 1887, upon which the Crown does not now rely; COAL AANn 
though it is set out in the statement in defence. This CoLONIzA-
order authorized the insertion in letters-patent of- all COMro NY. 
lands west of the 3rd meridian of a reservation of all Tx~N 
mines and minerals, except in the case of ,lands which QuEEr: 
had theretofore been sold and disposed of for valuable Reasons 

for 
consideration. 	 Judgokont. 

These orders in council were, made under the au-
thority of a clause in The .Dominion Lands Act (1)- by 
which it was provided that lands containing coal or 
other minerals should not be subject to the provisions 
of the Act resPecting sale or homestead, but should be 
disposed of in such manner and on such terms and 
conditions as might from time to time be fixed by the 
Governor in Council by regulations .to be made in that 
behalf—which regulations should not go into opera-
tion until after they should have been published for 
four successive weeks in The Canada Gazette. It turns 
out, however, that none of .the orders-in-council re- 
(erred to were published in accordance with the statute. 
Two were published for three- weeks only, and , the 
others were never published. So it happened, I think,' 
that, at the time of the sale to the claimants, the lands 
in question had not been withdrawn from the operation 
of the provisions of the Act.respecting sale (2), and there 
was nothing to prevent the Crown selling them with-
out any reservation of the. mines or minerals therein. 

In the second place, ' for the Crown, it is :contended 
that the reservation was properly inserted in the 'letters-
patent fox the reason that when the agreement of 
February 11th, 1887, was entered into the Crown and 

(1,) 43 Vic. c. 26 s. 6 ; 46 Vic. 54 ss. 47 & 91. 
c. 17 ss. 42 & 81. (2) ; R. S. C. c. 	(2) 46 Vic. c. 17 s. 24. 

II 
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Kaye had in contemplation the sale of agricultural 
lands to be used for agricultural purposes only, and 
that, it appears to me, is a fair inference to draw from 
the following incident :—On the 27th of March, 1887, 
Kaye sent a message by cable to the Minister of the 
Interior asking if the Government would include the 
coal in the sale of the lands, to which the Minister 
two days later replied that the Government would, 
with certain reductions mentioned, sell coal lands on 
the usual terms of ten dollars per acre. Probably 
Kaye had seen the orders in council respecting coal 
lands and believed that he was purchasing subject to 
their provisions. But that does not, it seems to me, 
dispose of the question in issue between the parties. 
The orders not having been published cannot be re-
garded as valid regulations of which all purchasers of 
Dominion Lands were bound to take notice ; and there 
is nothing to show that the claimants were aware of 
their existence. Neither had they knowledge of what 
passed between Kaye and the Minister of the Interior 
in respect to the purchase of the coal in the lands. 
When as assignees of Kaye they were accepted by the 
Government as the purchasers of such lands there was 
no intimation to them that the sale was made subject to 
any reservation. ' There was nothing in the agreement 
to put them on their guard. On the contrary by its 
terms they had, I think, a right to conclude that they 
would acquire all mines and minerals in the lands, 
excepting gold and silver (i ). Then too, it appears to me, 
that the sale to the claimants of the 50,000 acres at 
$1.50 per acre, authorized by the order in council of 
January 3rd, 1889, even if it did not constitute, had in 
a great measure the character of, a new transaction to 
which the only parties were the Crown and the claim,  
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(1) 46 Vic. c. 17-s. 43 ; R. S. C. c. 54 s. 48. 
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ants, and which could in no way be effected by any 
view Sir John Lister Kaye may have entertained of 
the rights he was acquiring under the agreement of 
February 11th,  1887. 

Judgment for claimants, with costs.* 

Solicitors for claimants: Abbotts, Campbell k Mere- 
dith. 

Solicitors for respondent : O'Connor, F.Fogb sr Balder- 
son. 
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*REPORTER'S NOTE.—Upon a motion heard on 23rd. January, 1893, 
on behalf of the respondent, to make absolute a rule nisi for a new 
trial or to vary the judgment, the learned Judge said the rule would 
be dismissed without costs. He was, however, glad. of the opportunity 
afforded him to correct the statement in his reasons for judgment that 
the order in council of the 26th of December, 1882, was not published 
in The Canada Gazette in accordance with the statute,—the fact being 
that it was so published three times in English and. twice in French, 
and in this way for four successive weeks ; but that there was no 
evidence that it had been laid before Parliament, as was also required 	. 
by the statute, and in any case he did not think the question as to 
whether or not that particular order was in force was in anyway 
material to the issues raised by the reference in the case. 
• II1 
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1892 THE CORPORATION OF THE CITY ! SUPPLIANTS ; 

Nò v . 4. 	OF QUEBEC 	  

AND 

HER MAJESTY THE QUEEN.. 	RESPONDENT. 

Injury to property on a Public Work—Negligence of Crown's officer or 
servant-50-51 Vic. c. 16. s.16 (c.)-33 Vic. c. 23—Liability—Remedy. 

The Crown is liable for an injury to property on a public work 
occasioned by the negligence of its officer or servant acting within 
the scope of his duty. That liability is recognized in The Exchequer 
Court Act, s. 16 (c), but had its origin in the earlier statute 33 Vic. 
e. 23. 

2. Prior to 1887, when The Exchequer Court Act was passed, a petition of 
right would not lie for damages or loss resulting from such an 
injury, the subject's remedy being limited to a submission of his 
claim to the Official Arbitrators, with, in certain cases after 1879, an 
appeal to the Exchequer Court and thence to the Supreme Court 
of Canada. 

3. It is not the duty of an officer of the Crown to repair or add to a 
public work at his own expense, nor unless the Crown has placed at 
his disposal money or credit with instructions to execute the same. 
He must exercise reasonable care to know of the condition in 
which the public work under his charge is, and be must report any 
defect or danger that he discovers. It does not follow front the 
fact that a public officer does not discover a defect in, or a danger 
that threatens, a public work under his charge, that he is negligent. 
To make the Crown liable in such a case it must be shown that 
he knew of the defect or danger and failed to report it, or that he 
was negligent in being and remaining in ignorance thereof. 

The Sanitary Commissioners of Gibraltar v. Orfila, 15 App. Cas. 400 
referred to. 

The injury complained of by the suppliants was caused by the falling 
of a part of the rock or cliff below the King's Bastion at the 
citadel in Quebec, in the year 1889. The falling of the rock was 

' caused or hastened by the discharge, into a crevice of the rock, of 
water from a defective drain, constructed and allowed to become 

. choked up while the citadel and works of defence were under the 
control of the Imperial authorities, and. before they became the 
property of the Government of.Canada. The existence of this drain 
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and of the defect was not known to any officer of the latter Gov- 	1892 
ernment, and was not discovered until after the accident, when-a THE 

CoR-
Careful enquiry was made. In .the year 1880 an examination of rORATION 
the premises had been made by careful and capable men, one of OF THE CITY 
whom was the city engineer of Quebec, without their discovering OF QUEBEC 
its existence or suspecting that there was any discharge of water . THE 
from it. The surface indications, moreover,' were not such as to QUEEN. 
suggest the existence of a defective drain. The water that came statement 
out lost itself in the earth within a distance of four or five of Facts. 
feet, and might reasonably have been supposed to be a natural 
discharge from the cleavages or cracks in the cliff itself. 

Held, that there was no negligence on the part of any officer of the 
Crown in being and remaining ignorant. of the existence of this 
drain and of the defect in it. 

Qucere, whether the place where the accident happened was part of the 
public work I 

Semble, the Crown may be liable although the injury complained of 
does not actually occur on, i.e. within the limits of, a public work. 

MOTION for nonsuit upon the ground that sup-
pliants had failed to make out a primâ facie case within 
the allegations contained in their petition of right (L). 

By their petition of right the suppliants alleged as 
follows :- 

1. " That for a number of years past, Your Majesty 
has been and still is proprietor in possession of the lots 
of laud known by the Nos. 2263, 2304, 2305, 2306, 2307, 
2308, 2312, 2313, 2314, 2315, 2316, 2320, 2321, 2322, 
2323 and 2327 on the official cadastre for Champlain 
ward of the said city of Quebec." 

2. " That the said lots form a high, steep and rocky 
cliff extending from the place commonly called Duf-
ferin Terrace," southward to opposite the citadel, with 
a short slope at the foot thereof, along a street called 
Champlain street." 

3. " That the said Champlain street has been opened 
there and used by the public for over a century." 

" 3a. Thè lots of land herein above mentioned and 

(1) NomE.—This case came before ' way of demurrer. For the re-
the court at a previous date by port thereof see 2 Ex. C. R. 253. 
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1892 described by the cadastral numbers form part of the 
T$ oR_ citadel of Quebec, are used, and have, for a long time 
PORATION previous to the facts herein alleged,, been used by Her OF THE CITY 

OF QUEBEC Majesty as a work of defence and fortifications, and are 
THE 	and were a public work of Canada." 

QUEEN. 	" 3b. As such works of defence and public works and 
Statement fortifications, the said lots were and,. for a long time 
of Face. 

previous to the facts herein alleged, have been under 
the special care and superintendence of certain of Her 
Majesty's officers, servants and employees, whose duty 
it was to keep the said lots in a good state of repair, 
and who were charged with doing all the necessary 
work and acts to maintain the said lots in such a man-
ner as to render them useful as works of defence with-
out rendering them dangerous to surrounding private 
property." 

" 3c. In the exercise of their duties and acting within 
the scope of their authority, Her Majesty's said officers, 
servants and employees have, within ten years previous 
to the facts herein alleged, continuously and without 
interruption, negligently and carelessly done divers 
other works and acts, and have done carelessly and 
negligently other works and acts by which the solidity 
of the cliff or rock was greatly impaired from time to 
time, and by reason of which finally a portion of the 
said cliff or rock, as hereinafter alleged, gave way and 
fell into the said Champlain street." 

" 3d. While so acting in the exercise of their duties and 
within the scope of their authority, Hèr Majesty's said 
officers, servants and employees, who were, as aforesaid, 
bound to maintain the said cliff, rock, fortifications 
and public work in a good state of repair and useful-
ness to the country as a work of defence, and at the 
same time in a state of safety for the surrounding 
private property, while they were, as aforesaid, doing 
acts which greatly, from day to day, impaired the 
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solidity of the said rock or cliff, negligently omitted to 1892 
do any acts or take any precautions to guard against THE ox-
slides  or the falling of the said rock or cliff or portions  0

PO
THE CÎm  

thereof unto the surrounding property." 	 OF QUEBEC 
" 3e. The falling of the said large portions of rock, as THE  

hereinafter mentioned, is completely due to the acts, QUEEN. 

faults, commissions and omissions of Her Majesty's said statement  

officers, servants and employees, in the exercise and 
of Facts. 

fulfilment of their duties as such." 
4. "That during the last ten years, your Majesty's 

officers, servants and employees, in the exercise and 
fulfilment of their duties as such, have negligently and 
carelessly done and caused to be done, and have clone 
and caused to be done negligently and carelessly to the 
said cliff certain works which have had the effect of 
breaking the flank side thereof.' 

5. " That your Majesty's officers, servants and em-
ployees, in the exercise and fulfilment of their duties 
as such, negligently and carelessly continued the daily 
firing of guns over the said cliff after it was apparent 
that such firing contributed to the splitting of the rocky 
surface of the said. cliff." 

6. "That during the last ten years, your Majesty's 
officers, servants and employees have negligently failed 
to do, to the said property the proper and convenient 
and necessary works to prevent it from becoming 
dangerous, and also to prevent accidents from the slid-
ing of pieces of rock." 

" 7. That owing to carelessness, want of precautions 
and gross negligence of your Majesty's officers, servants 
and employees in the exercise and fulfilment of their 
duties as such in doing works which ought not to 
have been done and in not doing what was necessary 
to be done to prevent the said property from becoming 
dangerous, it is now averred that on or about the nine-
teenth day of the month of September, one thousand 
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1892 eight hundred and'eighty-nine, a very large portion of 
THE 	R- rock fell from the flank-side of the said rock or cliff, and 
PORATION breaking' into pieces' 'formed an enormous heap which OF THE CITY 

OF QUEBEC totally blockaded the said Champlain street on a con- 
y' 	siderable length and rendered almost impossible the THE 

QUEEN. communication between the southerly and the north-
statement erly portions of the said street." 
or Facts. 	

<' 8. That the said Champlain street is the only street 
running between the said cliff and the river St. 
Lawrence, and that at the place where the accident 
occurred the space between the said street and the 
river St. Lawrence is so narrow that there is no interval 
left between the said street and the wharves on the • 
beach of the said river St. Lawrence." 

" 9. That since the nineteenth day of September last 
the said Champlain street has remained obstructed by 
the said heap of stones and rock." 

" 10. That the said city of Quebec has in the said 
street under the said heap of stones its water and 
drainage pipes, and that in the case of breakage of the 
said pipes, or of necessity to replace or repair the same, 
the presence of the said heap of stones would occasion 
to the city of Quebec, expenses amounting to a consid-
erable sum of money." 

"11. That to protect the said part of the street and its 
surroundings against the return of similar accidents in 
the future, it would be preferable to leave where it is 
the said heap of stones, and to make round Champlain 
street to the east of the said heap of stones, and to 
remove the said water and drainage pipes into the new 
line of the street." 

• " 12. Than immediately after the accident your 
Majesty's officers, servants and employees were made 
aware of the state of things aforesaid, and were re-
quested by the said city of Quebec to afford means to 
meet the emergency." 
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" 13. That your Majesty's officers, servants, and em- 1892 

ployees, in the exercise and ' fulfilment 6f their THE GDR-
duties as such, have neglected and refused to make the of THEx0 I

N
TY 

works urgently necessitated by the said accident ;'the op QUEBEC 

said city of Quebec has been obliged to make for the T$E  
said works certain expenditures for the payment and re- QUEEN. 

imbursement of which it has a right 6f. action against statement' 
of Facto. 

your Majesty." 
" 14. That to clear near and around the said heap of 

stones what was necessary to clear at once, in oyder 
to prevent other damage, and to make a temporary 
road, the said city of Quebec has expended a sum of 
six thousand and five hundred dollars." 

" 15. That your Majesty's officers, servants and 'em-
ployees have been summoned to remove from the said 
Champlain street the stones and other stuff fallen from 
your property, and to put the said street in its former 
state, but your Majesty's officers, servants and' em-
ployees have unjustly refused to do so." 

"16. That should the said heap of stones be left upon 
the street, and the said Champlain street run eastward 

- thereof, that would cost about as follows, to wit : To 
remove and replace the said water and drainage pipes 
as aforesaid, a sum of five thousand dollars ; for the 
cost of land or right of way for the new part of the 
said Champlain' street, twenty thousand dollars ; to 
make the said street, including the cost of a retaining 
wall on the river side, 'eight thousand dollars."  

" 11. That the said city of Quebec has a right of 
action against Your Majesty to enforce the removal from 
the said Champlain street of the said stones, earth and 
other stuff fallen as aforesaid from the said property of 
your Majesty upon the said street,and to have it declared 
by the said court, that, in'default of clearing the said 
Champlain street at the said place and of putting again 
the said street in the :same state and condition as it 
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1892 was before the said accident, it shall be the right of 
THE COR- the said city of Quebec to cause to be made, at the 
raxATzoN costs and expenses of your Majesty, the necessary works OF THE (;TTY 

OF QUEBEC for that purpose, unless your Majesty should prefer to 

THE 	pay to the said city of Quebec the sum of thirty-three 
QUEEN. thousand dollars to enable the said city to purchase 

statement the land required for the opening of a new portion of 
or Faete.

Champlain street, and replace therein the said water 
and drainage pipes, and all other necessary works 
appertaining thereto." 

"18. Your suppliants, therefore, humbly pray that, for 
the reasons and considerations aforesaid, it may be 
ordered by this honourable court that the said city of 
Quebec is entitled to receive and to be paid and re-
imbursed by your Majesty the sum of six thousand 
and five hundred dollars expended as aforesaid, and 
that your Majesty shall, within such time to be speci-
fied by the said order, remove and cause to be removed 
from the said Champlain street, in the said city of Que-
bec, all stones, earth or other materials or things which 
have, on or about the nineteenth day of September last 
(1889), fallen upon the said street from the property of 
your Majesty as aforesaid, and to put the said street in 
the same state and condition as it was before the acci-
dent aforesaid, and that in default of so doing by your 
Majesty, it shall be the right of the said city of Quebec 
to remove' all the said obstructions at the costs and 
expenses of your Majesty ; and should your Majesty 
declare at once your desire to leave all the said ob-
structions in the said street so as to run the said street 
eastward of the same, that your Majesty be adjudged 
to pay to the said city of Quebec the said sum of 
thirty-three thousand dollars for the causes and rea-
sous aforesaid, the whole with costs." 

To the petition the following defence, in substance, 
was pleaded by the respondent :— 
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" 2. Her Majesty's Attorney-General admits the 1892 

truth of the allegations contained in the 2nd and 3rd THE Goa- 
FORATION paragraphs of the amended petition of right." OF THE CITY 

" 3. Her Majesty's Attorney-General denies the or QUEBEC 

truth of all the other paragraphs of the said amended THE 
petition of right." 	 QUEEN. 

" 4. Her Majesty's Attorney-General denies that the Statement 

lots of land in the first paragraph of the amended of 
Facia. 

petition are or ever were a public work of Canada, as 
alleged in paragraph 3a of the petition, and further 
denies that there is or ever was any duty incumbent 
upon Her Majesty or upon her officers, employees or 
servants to do any work upon or in respect to the said 
lots of land for the purpose of keeping them in. repair, 
or for any other purpose, as is alleged and set out in 
paragraph. 3b of the amended petition." 

" b. In answer to paragraphs 3c, 3d, 4, 6 and 7 of 
the amended petition, Her Majesty's Attorney-General 
says, that any work which may have been done by Her 
Majesty's officers, employees or servants upon or in 
respect to the said lots of land was so done and per-
formed with the view to support and strengthen the 
rock on the said cliff, and did not in any way tend or 
contribute to loosen the rock or facilitate its fall." 

" 6. Her Majesty's Attorney-General, in answer to the 
allegations contained in the fifth paragraph of the 
amended petition, says that the daily firing of guns from 
the citadel at Quebec over the said cliff was and is a 
lawful and proper act on the part of Her Majesty's 
officers, servants and employees, and that they, in the 
discharge of their duty, duly and properly fired the said 
guns without any negligence or carelessness on their 
part, and Her Majesty's Attorney-General, while deny-
ing that the said firing of guns in any way contributed 
to the splitting of the rocky surface of the cliff as 
alleged, says that even if the said firing had such effect, 
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1892 Her Majesty cannot be rendered liable for the injury 
THE COR- to the the suppliants which, it is alleged, happened by 

OF THE Car r reason of the falling of rock from the said cliff." 
OF QUEBEC " 7. Her Majesty's Attorney-General for a further 

THE 	defence to the said petition df right says that the slide 
QUEEN. of rock from the said cliff was a fortuitous event and 

statement was the result of the natural position, wear and dete- 
of Facet"' rioration of the said rock, and was not the result or 

effect of any act of commission or omission on the part 
of Her Majesty's officers, employees or servants in con-
nection with the said lands." 

" 8. Her Majesty's Attorney-General further says that 
the suppliants though well aware of the decay and 
deterioration of the said rock, contrary to their duty in 

• that respect, neglected to take the proper precautions ' 
to protect their street and property against any slides 
or falling of the said rock, in consequence 'whereof and 
by reason of their negligence and carelessness, portions 
of the rock on the said cliff were allowed .and permit-
ted to fall and come upon the said Champlain street 
in the petition mentioned which is the claim and cause 
of complaint of the suppliants herein." 

" 9. For a further defence to the said petition of right 
Her Majesty's Attorney-General says that the injury 
alleged to have been suffered by the suppliants, and 
the claim and cause of action set out in the said petition 
is the blocking up of a portion of Champlain street in 
the city of Quebec ' with a large quantity of rock 
which, it is alleged, fell or slid from the cliff' adjacent 
to the said street, through the negligent acts of the 
officers, employees and servants of Her Majesty in the 
performance of their duty or through the negligent 
omission to perform works and acts which it was their 
duty to perform; but Her Majesty's Attorney-General 
alleges that if any action will lie against Her Majesty 
for damages resulting from the negligence of Her 
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officers, servants or employees while acting within the 1892 

scope of their employment, which is not admitted but T$E HE 

denied, it will only lie where the injury to property has opo 
zE C T_sr 

happened on. a public work, and Her Majesty's Attor- OF QUEBEC 

ne General says that as the injurycomplained of by'~'' Y- 	p 	. TxE 
the suppliants in their petition of right happened on QUEEN. 

the said Champlain street in the city of Quebec, which Argument 
of Counsel, 

is not a public work of Canada, no action will lie 
against Her Majesty therefor, and the same benefit from 
this Objection is claimed by the said Attorney-General 
as if he he had formally demurred to the said petition 
of right." 

The case was tried at Quebec, on November 2nd, 3rd 
and 4th, 1892. 

Casgrain, Q.O. (A.-G. P.Q.), Pelletier, Q.C. and Flynn, 
Q.C. for the suppliants ; 

Cook, Q.C., .Pentland, .Q.C. .and Hogg, Q.C. for the 
respondent. . 

At the conclusion of the suppliants' evidence, Hogg,' 
Q.C. for the respondent moved for a nonsuit :— 

It has not been shown that the part of' the cliff from 
which the rock and débris fell is a public work, or part 
of a public work, and,. therefore, the suppliants have 
not made out a prima facie case. Nor has it been shown 
that there was any negligence on the part of any of 
the employees of the Crown. There was no indication 
on the surface of the existence of a choked drain, alleg-
ed to have been the cause of the accident. (Cites The 
Sanitary Commissioners of Gibraltar v. Orfila) (1). There 
is no officer, so far as the evidence shows, who is 
charged with the duty of superintending this work, 
and the case is, therefore, without the scope of the pro-
visions of section 16 (c) of 50-51 Vic. c. 16. There 
is no officer employed by the Crown whose . duty it 

(1) 15 App. Cas. 400. • 
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1892 was to discover such defects as might have existed in 
THE COR- this drain. Mr. Baillairgé was employed by the Crown 

OF THE 
PORAT CITYiOh for the special purpose of making a report upon the 

OF QUEBEC state of the premises (and it will be admitted that no 
v. 

THE 	better man could have been engaged for the purpose) 
QuEEir. and he made a most skilful examination, and his 

Argument report exonerates the Crown from all imputation of of Counsel. 

negligence. 
Now, as to the position of the suppliants in respect 

to claiming a remedy under the statute 50-51 Vic. c. 
16. The accident happened, it is true, since the pas-
sage of the statute, but its cause must be traced to a 
date prior to the Act, and there is no retroactive effect 
to be given to such Act. (Cites The Queen v. Martin) (1). 

Cook, Q.C. following : 
No case has been made out that would show liability 

even between subject and subject. No authority can 
be cited either from the French or English law to show 
that the owner of a cliff or hill of rock is bound to 
prop it up to keep it from falling. 

Again, it is not a public work where the slide oc-
curred. Looking at the French version of the provi-
sions of section 16 (c) of 50-51 Vic. c. 16, the con-
struction in favour of the Crown is still stronger than 
in the English version : it must be sur un ou vrage public. 

There was no employee acting within the scope of 
his duties or employment, and guilty of negligence 
therein ; there was no special officer whose duty it was 
to oversee, and who had charge of, these premises. 
The principle involved in this case is discussed in 
Mersey Docks Trustees v. Gibbs (2). 

Again, the drain was not visible, nor was its condi-
tion at all apparent to the Crown's officers or servants. 
A charge of negligence cannot be successfully based 
upon such a state of affairs 

(1) 20 Can. S. C. R. p. 240. 	(2) L.R. 1 H.L. 93. 
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Pelletier, Q.C. for the suppliants : It is satisfactorily 	1892 

proved that the locus in quo is a public work. It has THE. g ôa- 
also been established that the Crown had been notified PORATION  

OP THE CITY 

of the dangerous character of the premises before the OF QUEBEC 

occurrence of the slide, t t is true that the filling of THE 
the crack in the cliff was done in a proper way, but QUEEN. 

no body ever went down one of the man-holes to Co inee 
argn,..ei.t, 
of 	l. 

see if they were in good or bad order. (Cites The 
Queen v. Williams) (1). The. witness Baillairgé made 
his report as an engineer acting at the request of the 
Crown, not as the city engineer. It is quite possible 
he never went near the King's Bastion. Had he been 
there and seen the grating he would have undoubt-
edly been led to discover the drain and its defective 
condition. It was his duty to inquire where all the 
water coming from the trenches was going. It was also 
his duty to examine the rock outside the citadel. The 
Crown, however, did not put into effect the suggestions 
he did make. It would be a natural inference to draw 
from the fact that the outlet of the drain' was not work-
ing that the body of the drain had become defective. 

Flynn, Q.C. following : 
There are two kinds of negligence, one of omittendo 

and the other of committendo. If the accident was the 
result of a cas fortuit, then it was a matter of omittendo, 
the ommission to do something that should have been 
done. This defect in the drain has had the effect of 
changing the whole nature of things on the property. 
It is- no justification .for the Crown to say it was •not 
aware of thé defect. (Cites Art. 553 C.C.L.C.) Servi-
tudes are apparent or not apparent. This drain is a 
servitude not apparent. The law puts on the shoul-
ders.of the Crown the responsibility of the accident. 
..(Cites Sirey : Recueil des lois et arrets, 1856) (2). Between 
adjoining owners, the one holding the land on the 

(1) 9. App. Cas. 418; 	 (2) Pp. 470, 471, 472. 
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1892 higher level would be responsible for injury arising to 
THE COR- his neighbour from something done or happening on 

of T$E C~ Y his land. It is established by the evidence that a cer- 
oN QUEBEC tain branch of the Militia Department has charge 

v. 
THE 	of the public military works and fortifications. The 

QUEEN. statute (1) entrusts the Minister of Militia with the care 
Arm..i,nrnt and management of such premises. It is not necessary  of Conn%el.  

that a special officer", under the Minister, be shown 
to have had charge of this drain. The Government 
bought this property in 1877 and took it subject to 
all its appurtenances. There was a drain upon it 
which was defective, and they are responsible for the 
damages thereby caused. (Cites Jones on Negligence 
of Municipal Corporations) (2). 

The maxim that the " King can do no wrong " has 
practically no bearing upon this class of cases now. 
We have no longer a prerogative Government. 

It is in the interests of justice that the case be pro-
ceeded with. 

Hogg, Q. C. in reply : There is no obligation upon 
the Government to keep an officer constantly employed 
in superintending this drain. The suppliants have 
failed to make out a primû facie case upon the evidence 
produced. 

BURBIDGE, J.--I am of opinion that the case has not 
been made out and that the motion must prevail. 

The petition is brought to recover damages for in-
juries to the suppliants' property caused by a landslide 
from a portion of the cliff or rock on which the citadel 
here is constructed. 

Now, I think there can be no doubt that the citadel 
itself is a public work. That depends, of course, upon 
the construction -Of a number of statutes. You will 

(1) R.S.C. c. 41, secs. 4& 6. 	(2) P. 292. 
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find the definition in The Public Works Act, 1867, The 1892 

Official Arbitrators' Act, and in The Expropriation Act THE Coll-
in The Revised Statutes, and also in .The Expropriation orHEC r 
Act of 1889 ; and there may be other Acts in which it OF QUEBÉO 

V. is declared that works of defence and fortification are THE 

public works. 	 Q,FEEIC. 

But whether or not the 'portion of the property 
fe ô:n 

where the accident occurred is part of a public work JuNKRInt• 
in this sense may be open to some question. I shall, 
however, assume for the purposes of this case that it 
is a public, work ; that the place where the injury oc- 
curred is part of the works of defence, and therefore a 
public work. 

As counsel have stated, I have held in the demurrer 
in this case that for an injury to property on a public 
work, resulting from the' negligence of its officer or 
servant while acting within the scope of his duty, the 
Crown is liable. Undoubtedly that liability is recog- 
nized in The Exchequer Court Act, in section 16, clause 
(c) ; but it is not my view, and I do not agree with Mr. 
Cook, that the liability was created by that statute. 
Clearly, it was recognized ; but it appears to me that 
it rests upon the earlier statute of 1870, the statute 33 
Vic. c. 23, which relates to the Official Arbitrators, 
and which, for the first time, allowed the submission 
to them of a claim against the Crown for death or 
injury happening on any public work. 

Mr. Cook is quite right in saying that the word 
" negligence " first occurs in the statute of 1887 ; but 
in my view the words there used limit rather than 
enlarge the liability of the Crown, if it be not true 
that they do not do anything more than define a limi- 
tation implied in the Act of 1870. 

I also agree with Mr. Cook that prior to the passing 
of The Exchequer Court Act there was in such a case 
no remedy against the Crown by petition of right. 

12 
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1892 That is settled by McLeod's Case (1) and McFarlane's 
THE coR_ Case (2); but, at the same time, the subject injured had 
PURATION a remedybya submission of his claim to the Official OF THE CITY y  

OF QUEBEC Arbitrators. It is said that that w-as a proceeding 

TUE 	which the Crown allowed to go on or not as it saw fit, 
QUEEN. but the same may be said of a reference to this court ; 

for 
and if you will examine the statutes, you will see with 

Judgment. respect to this class of cases—and now I am distin-
guishing them from the case in which the reference 
was for report only—the cases were submitted for 
hearing and determination. To hear and determine 
is all that any court can do. There is also this 
additional fact, that from 1879 to 1881 there was an 
appeal from the Official Arbitrators to the Exchequer 
Court, and from the Exchequer Court to the Supreme 
Court ; and both courts were seized of the case as com-
pletely as they could be seized of any other case. And 
I do not know how proceedings of that kind can he 
said to differ in any way from proceedings in this 
court by reference of the claim against the Crown. 

For these reasons I do not accept Mr. Cook's view, 
that the liability of the Crown, in a case such as this, 
rests upon The Exchequer Court Act; and, therefore, I 
need not follow him through the conclusions which 
he drew from that proposition. 

With reference to the contention that there can be 
no liability where the injury does not happen on a 
public work, I have only to repeat what I said during 
the argument, that the construction seems to me some-
what narrow. It would, I think, exclude cases which 
come within the meaning of the statute. Take, for 
instance, the case which was mentioned of the blasting 
of a rock on a public work, where it happened that 
through the negligence of an officer some one was 
injured beyond the actual limit of the public work. 

(1) 8 Can. S. C. R. 1. 	(2) 7 Can. S. C. R. 216. 
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Could it be fairly contended that the injured person. 1892 

could not maintain his claim because he was not at THE R- 

the time on the public work 2.. 	 •YORATION 
OF THE CITY 

But without being understood to express a con- or QUEBEC 

sidered opinion upon that question, which, I have no THE 
doubt, will be argued fully in the court of appeal, I QUEEN. 

will dispose of it for the present.in the suppliants' Reasons 
for 

favour. 	 YudgInent. 

That brings us to the question of negligence ; and 
so far as misfeasânce is concerned, I do not think there 
has been any case made out. The only witness who 
pretended to say that the works executed for the pro-
tection of the cliff were improperly done was Michael 
Costello. I believe he said that he did his work well, 
but he thought what was done contributed to the 
accident rather than prevented it. I do not attach 
much importance to Costello's opinion, in view of the 
other evidence that we have of witnesses who were 
undoubtedly capable of speaking upon the matter ; and 
I am satisfied on that ground that the measures which 
were taken were neither imprudently undertaken nor 
negligently carried out. I was not on this point 
pressed very much by Mr. Pelletier or Mr. Flynn to 
find that there . was any actual misfeasance, and, speak-
ing for myself, 1 do not think there was any. I think 
the works undertaken, so far as they went, were works 
which were proper in themselves and were carried out 

. with reasonable care. As to . that, there is another 
thing to be borne in. mind, and that is, that the works 
which were constructed did not, under the evidence 
as presented, contribute in any way to the accident. 

The accident, so far as the evidence goes, was occa-
sioned or at least hastened by the discharge of the water 
from the drain which has been so much spoken of. 

Now, this drain was built very many years. ago, 
while the property was in charge of the War Depart- 

I2/ 
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1892 ment and when the Crown was represented by the 
THE CoR- Imperial authorities. For anything they did then, the 
I'ORATION Crown in the right of Canada cannot be held liable. I OF THE CITY 	 g 

Of QUEBEC have no right, sitting in this court, to take into con- 
y. 

TEE 	sideration any act done by any officer of the Imperial 
QUEEN. Government with reference to the work in question. 
nenaons I think, also, the evidence shows that the choking up for 

dudguaent. occurred during the time the War Department was in 
occupation and before the property came into the 
possession of the Crown as represented by the Govern-
ment of Canada, which, in respect of a large portion of 
the property, occurred in 1877, by virtue of the statute 
40 Vic. c. 8, and, in regard to the rest of the property, 
by the deed from the Honourable John Hearn in 7880. 

With reference to the question of non-feasance, I 
agree with the view which Mr. Hogg and Mr. Cook 
put forward, that no officer of the Crown is under any 
duty to repair or to add to a public work at his own 
expense, nor unless the Crown has placed at his disposal 
money or credit with instructions to execute the repairs 
or the addition. 

In that sense there is no evidence here of any officer 
who was charged with any such duty, and being so 
charged, neglected to perform his duty. The truth of 
the matter is, with regard to the drain, that no one 
knew of its existence until after this accident had 
occurred and minute inquiry was made into its causes. 
And it seems to me that the suppliants must fail, 
unless there was some officer or servant of the Crown 
whose duty it was to know of the existence of this 
drain, of its choking up, and to report the fact to the 
Government, and who was negligent in being and 
remaining in ignorance of the drain and of the defect. 

Now, so far as the Minister of Militia was concerned, 
Mr. Flynn pressed the argument strongly that he had 
a duty under the statute in respect of works of defence 
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and fortifications generally, and consequently in respect 1892 

to this drain ; but it would. be unreasonable to expect THE on- 
that the Minister of Militia should himself come upon P°RATION 

OF THE (iITY 
the ground, in the administration of the affairs of his OF QUEBEC 

Department, and cause the drain to be dug up and . TRE 

examined. He would only do this through his officers. QUEEN. 

Therefore, I do not see any reason to charge him with R  Cn s 
ignorance of a defect which was never reported to him "(411;"' 
by any officer who was under him. There is some 
evidence that the commandant of the citadel had.  

. general charge of the property ; hut I shall refer to 
that matter later. Apart from this evidence of the 
general charge of the commandant, there is no evidence, 
I think, of any person who had any duty in this re- 
spect, unless it was Mr. Baillairgé, or Captain Imlah ; 
and they had no duty, except in respect of the exami- 
nation and report which they were asked to make in 
1880. 

Assuming that Mr. Baillairgé and Captain Imlah 
were officers or the servants of the Government in 
respect of their employment to make their examina- 
tions and reports, it is quite clear that they failed to 
discover the existence 'of this drain and the defect that 
was in it. But there is no question raised in this case 
of the capacity of either of these gentlemen or of their 
carefulness. I think there is nothing to suggest that 
any better men could have been sent to do the work. In 
addition to his employment, Mr. Baillairgé had the 
interest of a citizen of Quebec and of the city engineer 
of Quebec ; and I cannot conceive that any person could 
have been sent who would have been more likely to 
exercise reasonable and proper care, or who was more 
capable of exercising reasonable and proper care, than 
Mr. Baillairgé. It is quite clear, I think, that there 
were at the time no indications on the ground which 
would lead him to suspect that there 'was a defective 
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1892 , drain discharging its waters into the inner crevice and 
THE COR- accelerating the accident which unfortunately hap- 
PORATION perred in 1889. OF THE CITY 

OF QUEBEC Now, I think the same can be said with regard to 
v. 

THE 	Captain Imlah, although we have not so much evid- 
QUEEN. ence with regard to his employment and to his duty 

Reasons to make a minute search and inquiry ; but I think 
for 

Judgment. there is nothing to suggest that either of these gentle-
men were careless in making the respective examina-
tions to which I have referred. 

I take it, that although there is some evidence of the . 
discharge of water at the place where the drain was 
broken, discovered subsequently to the happening of 
the accident, that previous thereto and before special 
attention had been directed to it, the discharge was 
not sufficient to suggest to any one that there was a 
broken drain there. It was said by one of the wit-
nesses that all the water that came out of it lost itself 
in the earth in four or' five feet ; and situated, as it was, 
any one might have believed that the water was a 
natural discharge from the cleavages or cracks in the 
rock of the cliff. 

For that reason, I think there were no such indica- 

	

tions as would make it the duty of either 	Baillairgé 
or Captain Imlah--assuming that they were officers 
charged ivith this duty—to make a further investiga-
tion and examination of this drain and to open it up 
and see what itc condition was. It does not follow from 
the mere fact that they did not discover the defect 
that they were negligent. That is settled by the case 

of The Sanitary Commissioners of Gibraltar v. Orfiila (1), 
and in the view which I take of the evidence, I am 
satisfied that neither of these gentlemen were negli-
gent of their duty in that respect. 

(1) 15 App. Cas. 400. 

s 

11..r,...r. 
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Then, as to Colonel Montizambert. Take it that as 1892 
commandant, having general charge of the fortifications T$E R-

and "works of defence here in Quebec, he had a 'RATION  
OF THE CITY 

duty to.  know of and report upon any danger that OF QUEBEC 

might arise to threaten the stability of the rock at the 	THE 
place where the accident happened, there is no evi- QUEEN. 

dence that he neglected or failed in his duty. I think Re pins 

that in order to fix him 'with such negligence as the Judgment-
G-overnment would have to answer for, it must be 
shown that he knew of, and failed to report the defect 
in the drain, or that he was guilty of negligence in 
not being aware of its existence. 

In regard to the first; it has not been suggested that 
he knew of the defect ;" and in reference to his ignor-
ance of its existence, I do not think one could expect 
or exact from him a greater degree of responsibility or 
care than would be exacted of Mr. Baillairgé or Captain 
Imlah on the occasions on which it was their duty to 
make an examination of the premises. 
• I am led, therefore, to find in this case that Colonel 
Montizambert has not been guilty of any negligence, 
which, under the statute, would make the Crown 
li able. 

Now, entertaining these views of what seems to me 
to be the merits of the case, I have not thought it 
worth while to allow the case to proceed. .I am satis-
fied that all the questions of law—and there are im-
portant questions of law involved in the case "other 
than those I have discussed-will on the appeal which, 
I assume, will be taken, be fairly raised and presented 
for determination. _ 

Motion allowed, costs to follow the event. 

Solicitors for the suppliants : Baillairgé sr Pelletier. 

Solicitors for the respondent : O' Connor, Hogg 4 
Balderson. 
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1893 HENRY BULMER, THE YOUNGER.. 	CLAIMANT ; 

Jan. 9. 	 AND 

HER MAJESTY THE QUEEN 	RESPONDENT. 

Crown domain---Disputed Territory—License to cut timber—Implied war-
ranty of title—Breach of contract—Damages. 

By the 50th section of The Dominion. Lands Act, 1883, it is provided 
that leases of timber berths shall be for a term of one year, and 
that the lessee shall not be held to have any claim whatsoever to 
a renewal of his lease unless such renewal is provided for in the 
order in council authorizing it, or embodied in the conditions of 
sale or tender. The orders in council in question in this case 
authorized the issue of leases subject to the terms of the regu- . 
lations of March 8th, 1883, by which it was provided that under 
certain conditions (existing in this case) the Minister of the Interior 
might renew such licenses. From the orders in council and 
character of the several transactions it appeared to be the inten-
tion of the parties that the licenses should be renewable. 

Held, that such renewals were provided for within the meaning of the 
statute. 

2. When the Crown agrees to issue a lease or license to cut timber on 
public lands it agrees to grant a valid lease or license, and a con-
tract for title to such lands is to be implied from such agreement. 

3. Not only the word " demise " but the word "let," or any equiva-
lent words which constitute a lease, create, it appears, an implied 
covenant for quiet enjoyment. Hart y. Windsor (12 M. & W. 85) ; 
Mostjn v. The West Mostyn Coal and Iron Company (1 C.P.D. 152). 

Qucere, if this rule is applicable to a Crown lease 1 The Queen v. 
Robertson (6 S.C.R. 52) referred to. 

4. To the general rule as to the measure of damages for the breach of 
a contract there is an exception as well established as the rule it-
self, namely that upon a contract for the sale and purchase of real 
estate, if the vendor without fraud is incapable of making a good 
title, the intending purchaser is not entitled to recover compen-
sation in damages for the loss of his bargain. Bain v. Fothergill 
(L. R. 7 H. L. 158) ; Flwreau v. Thornhill (2 Wm. B1. 1078), re-
ferred to. This exceptional rule is confined to cases of contract 
for the sale of lands, or an interest therein, and does not apply 
where the conveyance has been executed and the purchaser has 
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entered under covenants express or implied for good title or for 	1893 
quiet enjoyment. Williams v. Burrell (1C. B. 402); Lock v. Furze 
(L. R. 1 C. P. 441), referred. to. 	

BIIIMER s;.  

5. The authorities are not agreed, but it is probable that this exceptional 	THE 

rule as to the measure of damages for the breach of a contract of QUEEN. 

sale of real estate does not apply where the vendor is able to make statement 
a good title and refuses or wilfully neglects to do so. Engel v. of Facts. 

Fitch (L. R. 3 Q. B. 314) ; Robertson v. Dumccresq (2 Moo. P. C. 
N.S. 84,95), referred to. 

6. An agreement to issue and to renew from year to year at the will of 
the lessee or licensee a lease or' license to take exclusive posses-
sion of a tract of land and to cut the merchantable timber thereon 
is an agreement in respect to an interest in land, and not merely 
a sale of goods. 

7. The claimant applied to the Government of Canada for licenses to 
cut timber on certain timber berths situated in the territory lately 
in dispute between that Government and the Government of 
Ontario. The application was granted on the condition• that 
the applicant would pay certain ground-rents and bonuses, 
and make surveys and build a mill. The claimant knew of the 
dispute which was at the time open and public. He paid the 
rents and bonuses, made the surveys, and enlarged a mill he had 
previously built, which was accepted as equivalent to building a 
new one. The dispute was determined adversely to the Govern-
ment of Canada, and consequently they could not carry out their 
promises. 

Held, that the claimant was entitled to recover from the Government 
the moneys paid to them for ground-rents and bonuses but not 
the losses incurred in making the surveys, enlarging the mill, and 
other preparations for carrying on his business. 

THIS was a claim for damages for the breach of several 
agreements,-1st. to issue and renew licenses to cut 
timber on certain berths situated within territory the 
title to which was, at the dates of such agreements, 
in dispute between the province of Ontario and the 
Dominion of Canada ; 2ndly. to give good title to the 
trees or timber standing thereon ; and 3rdly. .to hold 
the claimant in quiet enjoyment of the said berths. 

The case came before the court upon a reference by 
the Minister of the Interior under the provisions of 50-
51 Vic. c. 16, s. 23. 
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1893 	The facts appearing upon the evidence are stated in 
BII  ER the judgment. 

TaE 	The case was tried at Ottawa on the 27th and 28th 
QUEEN. April and the 6th and 7th of May, 1892. 

Argument McCarthy, Q.C. for the claimant : of Couneel. 

Before we come to deal with questions of law it may . 
be well to state, shortly, the material facts which ought 
to be considered. We would have got out 8,000,000 feet 
in 1884-85, and we would have had the right to cut up to 
the end of 1885 under our license. Then we make our 
claim, so far as that goes, in this way : We say, during 
the first season of 1884-85 we were prohibited from cut-
ting 5,000,000 feet, and in the cutting of what we did we 
were unable to make any profit, because, having got 
supplies in there for a much larger quantity, we were 
merely able to save ourselves from actual loss on such 
supplies, and, therefore, as we were not able to realize 
any profit we claim that we are entitled to get a profit 
on the whole 8,000,000 feet, which, if we had remained 
undisturbed, we would have cut during that season. 
So that upon this basis our claim is for 16,000,000 feet. 
Taking the evidence as a whole, I do not think that 
there is any question about this,—that the timber upon 
the berths would average 1,000,000 feet per square 
mile. The claimant stated that the reports made to 
him showed that there were 200,000,000 feet on the 
berths and I suppose that would be a fair maximum 

• for us to claim ; but I do not think that there is any 
evidence here which would reduce the quantity to less 
than 200,000,000 feet. Then, the facts, which I may 
shortly state, show this result : There was a mill put 
up, a portion of which was built before we got the 
limits and a portion was erected after we got the limits, 
costing, in the aggregate, $87,737. We procured and 
supplied boats which were required for working the 
limits at a cost of $10,125, a wharf at the mill costing 
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$325, and houses were built at â, cost of $2,401. We spent 1893 

in repairs to the mill $5,000. Then there were B
V. 

oL~tER 
improvements on streams which cost $2,200. 	• 	THE 

Now, then, what are the rights of the licensees ? QUEEN. 

(Here counsel quoted at . length from the statute (1), Argument 
of Conndel. 

and the regulations of the Governor-General in Council 
(2), governing the issuing of licenses and the rights of 
licensees.) 

The license purports, on its, face, to be granted by the 
•Minister of the Interior under authority vested in him 
by the Act to which I have referred. It is granted in 
consideration of the sum of $286, paid as ground-rent. 
And two other cases include, in addition to that, a 
bonus. It gives the licensee full right, power and 
authority to cut all timber on the tractor tracts of land 
described in the license. So far it is a license to cut, 
a license not revocable because it is based on a valu-
able consideration. It, however, goes on to say, " and to 
take and keep exclusive possession of the said lands." 
Here it becomes a lease, for it proceeds, " except as 
hereinafter mentioned for and during the period of one 
year from the 31st day of December, 1884, to the 31st day 
of December, 1885, and no longer." Then, it says that the 
lease or license shall vest in the licensee, subject to the 
conditions hereinafter mentioned, all rights of property 
whatsoever in all trees, timber, lumber, and other pro • - 
ducts of timber, cut within the " berths " during the • 
continuance thereof, whether such trees, timber and 
lumber or product be cut by authority' df the licensee 
or by any other person with or without his consent ; and 
shall entitle the licensee to seize in replevin, revendi-
cation, or otherwise, as his property, such timber where 
the same is found in the possession of any unauthor-
ized person. So far we have got a document plain 
enough in its terms. First, it gives a license to cut ; 

(1) 46 Vic. e. 17 s.s. 30 to 55. 	(2) See post p. 207 
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1893 secondly, it vests in the licensee the tracts of timber land 
BULn a mentioned in the license, and then it declares that 

ti 	such timber as may be cut on that license during its THE 
QUEEN. continuance, by the licensee or any other person, shall 

Argument be vested in him. Then it gives the condition under 
of Counsel. 

which the license shall be granted. It stipulates, first, 
that the licensee shall not have the right thereunder 
to cut timber of a less diameter than ten inches, except 
such as may be actually necessary for the construction 
of roads, &c., to facilitate the taking out of merchant-
able timber. The second condition provides that the 
lease or license shall not be allowed to interfere with 
the settlement of any lands within the berths which 
may be desirable for settlement ; that the unnecessary 
destruction of growing timber shall be prevented, and 
after further conditions it winds up by saying, " the 
licensee shall erect in connection with this berth and 
have in operation within two years from the 1st of 
December, 1884, a saw-mill of a capacity to cut in 
twenty-four hours a thousand feet, board measure, 
for every two and one-half square miles of the area 

4 
licensed." 

Now, what are the rights of the licensee ? Clearly 
during the term of the license there can be no question 
as to what his rights are. He is the lessee, during the 
period mentioned in the lease, of all the land men-
tioned therein, evidently for the purpose of enabling 
him to enjoy the license, which was the main object of 
the grant, and that is made more pointed and definite by 
the 54th section of the Act to which I referred (1), where, 
notwithstanding the license, permission is given to the • 
Government to deal with the coal and other minerals 
found upon the territory, and to permit the entry of 
those to whom the Government may have disposed of 
the coal or other minerals, but who must pay for any 

(1) 46 Vic. c. 17. 
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• timber they may use in making roads or in working the 1893 

mines. It is quite clear, also, that the timber when BuE R 

cut vests in the licensee. What his rights are up to T. 
that period, I think your lordship has decided in the QUEEN. 
St. Catharines Milling and Lumber .Company's case Arg•tm,e„t 
(1). At this moment, I am unable to distinguish °fcouns”. 
the difference between the right which the licensee 
would have during the continuance of the license, and 
the rights arising under the permit granted in the case I 
have mentioned. The distinction, if there be one, is this : 
In this case there is the exclusive right and license to 
cut within the territory mentioned, while in the case of 
the permit there is merely the right to cut, but not an 
exclusive right, and the Crown might grant a dozen 
permits to cut timber.on the same territory, .and prior 
holders of permits could not object. On the prin- 
ciple upon which the St. Catharines Milling and Lumber 
Company's case (I) was decided there can: be no ques- 
tion at all that for the period for which we had our 
license, and for the quantity that we might have reason- 
ably cut during that time, we have the right to say 
that the Crown sold to the claimant, for valuable 
consideration, the right to cut any timber they pleased 
upon those limits during the currency .of the license. 
Then we say, the Crown having no title thereto but 
having implied that it had title, must make good any 
damage arising by reason of its breach of contract on 
the part of the Crown. And we say more than that. 
We say we are entitled to get as damages the profits 
we would have obtained by the exercise of our rights, 
if undisturbed. It is plain, according to this instru- 
ment and according to the regulations approved by 
order in council, that it was never contemplated that 
while we were compelled to erect a mill of the capacity 
mentioned and to have that mill in operation, the 

(1) 2 Ex. C. R. 202. 
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1893 license would be terminated at the end of any one 
BU sn EE year or any given period ; and therefore, we say that 

Tà 	the license having been terminated by reason of the 
QUEEN. fact that the Crown had no title to grant it, we are en- 

Argument titled to get the value of the property and the expen- 
of Counsel. 

diture made in fulfilment of our part of the contract, 
less, of course, such values during the period we were 
allowed to occupy it. Upon that part of the case, sub-
ject to what is to be said on the other side, I am 
unable to distinguish the principle upon which we 
claim to recover these damages from the rule enun-
ciated by your lordship, therefore I assume that rule 
will be followed by your lordship in the disposal of 
this case. We make, however, a much larger claim 
than that. We claim that this contract on the part of 
the Crown was to be renewed in perpetuity—that is, 
the license,—until the timber, the 200,000,000 feet 
upon the limits, had been cut by us ; and we say that 
the proper construction to place upon this instrument 
is that we are entitled not merely to recover the loss 
sustained by not being allowed to cut the 16 million 
feet, but the loss we sustained by not being permitted 
to cut the 200,000,000 feet. 

Now, what is the rule for the interpretation of 
instruments of this sort ? I am, no doubt, limited to 
the instruments that are in writing. The instruments 
that are in writing are the application for a license, 
the order in council upon which the survey has to be 
made, the regulations referred to in the order in coun-
cil, and thereby embodied in the order in council for 
this particular contract, and the part performance of 
that contract by the license which has been issued. 
Now, I think the true rule is well stated in the 
language of the Court of Queen's Bench in England, 
in the case of Ford v. Beech (1) referred to in Leake on 

(1) 11 Q.B. p. 66. 
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Contracts (1). There is another rule of construction, 	1893 

and that is that the language used by one party, if B[r M R 

ambiguous, is to be.  taken most strongly against 	Tv  
THE 

the party using it. I apply that to the regulations QIIEEN. 

and to 'the order in council, but more especially to Argument. 
of Counsel. 

the regulations. It is claimed that at the utmost the 
licenses could not run longer than a year ; but let us 
see to what absurd conclusions we shall arrive if the 
duration of the licenses is to be cut down to a period 
of a year. They compel us, for instance, to put up a 
mill. What would be the use of putting up a mill if 
we were to be bound down to a license of one year. I 
say- it is absolutely plain that the licenses.  were to be 
continued. The very fact that they compel us to put 
up a mill and keep it in operation clearly implies that 
we were to have a renewal of the licenses. The claim- 

. ant was required to keep the mill in operation and be 
prepared to cut, for " at least six months each year of 
his holding, at least ten thousand feet of lumber daily." 
Then, we have the express agreement here, that when 
the licensee has fully complied with all the above con-
ditions, and where no portion of the timber berth is 
required for settlement or other public purposes, of 
which the Minister of the Interior is to be the judge, 
the license may be renewed for another year subject to 
such revision of the annual rental and royalty to be 
paid therefor as may be fixed by the Governor . in 
Council. What interpretation is to be given to that 
word " may ? " The Crown did not require to issue . 
regulations and pass an order in council saying that it 
" may " renew a license. Is there a word in the statute 
which says to the Crown that the license may be 
renewed ? All that it says is that the license shall not 
exist for more than one year, and may be renewed 
according to the terms on which it is granted ; hut 

(1) P. 224. 
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1893 where is there any necessity for putting in the regula-
Bu ER tiens a statement that the Minister of the Interior 

THE 	
" may " grant a renewal of the license. My contention 

QUEEN. is that that word " may " must be read as " shall." In 
Argument no other way can effect be given to the statute. Let 
of Counsel. 

me put the rival contentious. On our side 
we say, so long as we comply with the conditions 
of the order in council, that we shall be entitled to a 
license. It is true that the ground-rent and royalties 
may be increased ; we take our chances of that. We 
say that such is its meaning. On the other hand, we 
are told that is not its meaning ; we are told that the 
meaning is : You are to put up a mill for two years, 
to keep the mill running during the holding, and yet , 
you are not to be the holder under this agreement ; 
hat this document only holds good for one year ; that 

the word " may " is permissive, not compulsory, nor • 
obligatory. 

Your lordship will have to determine which is the 
true intention to be gathered from the documents and 
from the Acts. There is no question at all about it ; as • 
a matter of fact, we all know what the true intention 
is. We know it is based on. practice which has existed 
in both the provinces of Ontario and Quebec for I do 
not know how many years ; and we know that the 
claimant never went up there and erected a mill and 
commenced to make these improvements in the belief 
that he would not get a renewal. We all know about 
that, but I am free to admit that notwithstanding that 
fact I would have to satisfy the court that in these 
documents there is an agreement for renewal. If that 
word in the regulations read " shall " ih.stead of " may " 
there would be no question about it. Can it fairly be 
read as permissive ? Let us test it. Put it in any form 
of contract you please, and see if it will have that 
meaning. Suppose in an agreement between " A " and 
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" B," " A " says in consideration of " B " paying a 1893 

certain sum of money or performing a certain service, BER 

" A " may vest in him a piece of land. " B " pays the THE 
money, performs the service, and can it be expected that QuEEx. 

" A " can turn around and say : " All that I have Arg nnnent 
of Counsel. 

agreed to is that I might let you have the land? " 
Now, what has been done here ? The Government 
has required the claimant to make a survey of that 
limit, costing hundreds of dollars ; he has been made 
to erect a mill costing fifty or sixty thousand dollars ; 
he has been required to enter into a contract to keep 
the mill in operation during six months of each year 
and to perform other conditions,—and then the Crown 
says : " We may or may not grant you a renewal ~of 
the license." When we look at the rules to which I 
have referred, the only reasonable reading of the 
instrument is that the word must be taken as impera-
tive not permissive. (Cites Lee v. Lee) (1). The Crown's 
power to make a contract such as I contend it did is 
expressed in clause 50 of the Act. (2) 

The meaning of the contract is, I think, fairly 
enough illustrated, as well as the rights which grow 
from it, by a mining case, and as far as I can see these 
timbercases are more like mining cases than anything 
we have. It is a lease with a right to take timber, and 
there might be a mining lease with a license to mine, 
and when you get authority of that kind, you approach 
pretty nearly to this particular line of contract. (Cites 
Carr v. Benson (3) ; Hart y. Windsor (4) ; Mostyn v. 
The West Mostyn Coal 4.c. Co. (5) ; Dart on Vendors,• 
etc.). (6) 

There remains but one question, it seems to me, open 
now for consideration, namely, is there any rule why 

(1) 4 Ch. D. p. 175. 	(4) 12 M. &W. 68. 
(2) 46 Vic. c. 17. 	 (5) 1 C. P. D. 145. 
(3) L. R. 3 Ch. 524. 	(6) Vol. 2, p. 893. 

13 
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1893 we should not get the full measure of our damages ? 
BII ËR That is settled, I think, by the case of Locke v. Furze 

THE 	(1). That is a case in point, and for the reasons which 
QUEEN. were laid down in that case I submit we are entitled 

Argument to recover for the whole quantity of timber that was 
of Counsel. 

upon the limits, — admitting, of course, that in such a 
case we would not be entitled to recover for our mill, 
for the improvements or for expenses of survey, and so 
forth. 

Ferguson, Q.C., following, contended that the claim-
ant was entitled to damages on the basis of what he 
had expended in consequence of the agreement entered 
into with the Crown and on the faith of the Crown 
having the right to give him power to cut upon the 
limits in question. 

Robinson, Q.C., for the respondent : It is difficult to 
see how ' this case and that of the St. Catharines 
Milling and Lumber Company (2) are to be assimilated. 
When the latter case was under discussion, the points 
in question here were raised in argument before your 
lordship, but there was practically no decision on them, 
and the real ground upon which your lordship had dis-
posed of the case was that, assuming it to be a sale of 
goods, and there were no circumstances to the contrary, 
there would be an implied warranty of title. Your 
lordship did not there decide whether it was a sale of 
goods or of land. 
• [BURBIDGE, 	think I came to the conclusion that 

it was a sale of goods.] 
The whole machinery provided by the Act points to 

dealing with land and not with goods. The Dominion 
Lands Act never conteniplated the Crown dealing with 
goods. It suggests itself to my mind that as no em-
ployee of the Department of the Interior could purchase 

(1) L. R. 1 C. P. 441. 	(2) 2 Ex. C. R. 202. 
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any Dominion Lands, that dealing with goods and .1893 

chattels by the Government was not the intention of B~ SER 

the Act. In regard to the case of Marshall v. Green (1) TAE 
your lordship, in The St, Catharines Milling and Lumber QIIEL i. 
Company's case (2), discussed the point. at length and said Arguinent 

of Counsel. 
you did not dissent from it. (Cites Lavery v. Pursell) 
(3). In Marshall v. Green (1) the fact was that .the trees 
were to be removed as soon as possible. That is not 
the case under a permit or license. In The St. 
Catharines, Milling and Lumber Company's case (2) the 
question arose under a permit, and it is necessary, in 
order to arrive at a proper understanding of the Govern-
ment's position, to look at the terms of the permit,. then 
the terms of the license, then the terms of the order-in-
council, and see whether this was a disposition of an 
interest in land. Permits are granted under the author-
ity of the Minister of the Interior by. virtue of a general 
power which he derives under the statute for the regu-
lation of Crown Lands and the disposition of timber. 

The conditions in a license are quite different from 
those in a permit. The, permits provide for nothing 
except what they may grant, and that,the holder would 
be instructed by the Minister as to the quantity to 
be cut. The reservation of " ground-rent " in a license is 
employing a term especially applicable to land, and 
means something issuing out of land. It is well 
to call attention here to the fact that these re-
gulations which are authorized are not regulations as 
to renewal; but relate to ground-rents, royalties and 
other dues. Now, there are three ways in which 
timber licenses may be granted. In the first place 
they may be put up at auction ; in the next place they 
may be granted by order-in-council to a single tenderer 
---- where there. are no conflicting tenders; and, thirdly 

(1) 1 C. P. D. 35. 	 (2) 2 Ex. C. R. 202. 
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	 (3) 39 Ch. D. 508. 
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1893 where there are conflicting tenders they may be 
By ER granted to the highest tenderer. In this case four 

THE 	
licenses were granted on individual applications with- 

QUEEN. out conflicting tenders ; two others were granted upon 
Argument application ; none were obtained by auction, and, 
of Counsel. 

therefore, there were no conditions of sale. The in-
ference I draw is that " conditions of sale " apply to 
those sold by auction. I should not suppose they 
could apply where there are single tenderers (1). These 
are the three methods provided by the statute. 

Now we come to one of the most important sections, 
section 50, which I pass for a moment, because that bears 
on the subsequent question of the right of renewal, and 
not on the question I am now discussing as to whether 
this is an interest in land or in goods. (Counsel here 
refers at length to the sections of the statute quoted 
by the other side.) 

How can there be a renewal on any other notion 
than that of. an interest in land ; how can you say that 
under section 51 of the statute you merely get an in-
terest in goods ? All the statutory provisions are de-
signed to give a licensee control over the land, as 
distinguished merely from the timber that is to be cut. 
Now, if we turn to the license itself, I may ask what 
rights does it pretend to give per se ? The license is 
even stronger in its terms as distinguishing between 
an interest in land and an interest in goods. I call 
your lordship's attention to this fact, that in the 
statute they speak of leases, while in the licenses they 
speak of leases or licenses. The license is endorsed 
" license," and throughout the instrument ' itself it is 
said to be a lease or license, and the person getting it 
is not a lessee but a licensee. Now does a permit 
give exclusive possession of the land? Does not 
the permit in other words, but in the barest possible 

(1) 46 Vic. c. 17 s. 49. 
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manner,, say : You may cut a certain amount of timber 1893 

within the time specified?, The statute, moreover, BaUL ER 
gives a distinct interest in land under a license, and TIE 
exclusive right of possession to a piece of land. The QuERN. 
license says : 	 Argument 

" This lease . or license shall vest in the licensee, sub- "Counsel. 
" ject to the conditions hereinafter mentioned, all right 
" of property whatsoever in all trees, timber, lumber 
" and other product of timber cut within the berth dur-
" ing the continuance thereof, whether such trees, tim-
" ber and lumber or products be cut by authority of the 
" license or by any other person with or without his 
" consent, and shall entitle the licensee to seize in 
" replevin, revendication or otherwise as his property 
" such timber where the same is found in the possession 
" of any unauthorized person, and also to firing any 
" action or suit, at law or in equity, against any party 
" unlawfully in possession of any such timber, or of 
" any land so leased." 	 • 

The words of the statute are : " Any•party unlaw-
fully in possession of any such timber," while the 
license says : " Any party unlawfully in possession 
of any such timber, or of any land so leased." There, 
I should say,. is a clear proof of the transfer of an in-
terest in land. 

It is impossible, taking the statute .and license 
together, and assuming that the permit confers only, 
an interest in goods, or is only practically a sale of 
goods, to conceive that the license which vests in the 
strongest possible terms a distinct interest in land is a 
sale of goods and contains by implication a warranty 
of title. If so, this case is not governed by the St. 
Catharines Milling and Lumber Company's case (1). I do 
not desire to waste time in discussing the case of 
Marshall v. Green (2), because I have no doubt your 

(1) 2 Ex. C. R. 202. 	 .(2) 1 C. P. D. 35. 
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1893 lordship has given every consideration to that case, 
By ËR but my contention is that this is entirely a different 

v 	case from the St. Catharines case. It is to be remarked THE 
QUEEN. that just in proportion as my learned friend claims 

Argument that this is a perpetually renewable lease, which they 
of Counsel. 

claim it is, just in proportion does it not become a mere 
sale of goods ? Their contention is that they were 
given the exclusive right only to strip off the timber. 
If it took them twenty years to get rid of all the timber 
on these limits, for assuming , that there were two 
hundred million feet on the limits and that the 
claimant's estimate of ten million feet annually was the 
capacity of the mill, it would require twenty years for 
the mill to get rid of all the timber on the limits, the 
result of their argument is that they are vested with 
an exclusive interest in this land for twenty years ; 
and then they say that they are merely purchasers of 
goods and chattels. That surely shows there is no 
possibility of founding an argument in this case upon 
a similarity to the St. Catharines Milling and Lumber 
Company's case (1). If this is for the possession of an 
interest in land, 'one thing is certain, that there is 
no covenant for title. The defect of my learned friend's 
argument is that one contention destroys the other. 
If there is an implied covenant for the renewal of 
the license to the claimant, then it is a sale of goods. 
If it is a lease of land, as such, under the law of real 
property, there is no implied warranty. Both posi-
tions cannot be sustained ; the two arguments are 
wholly inconsistent. (Cites Clarke y. The Queen) (2). 
The question of quiet enjoyment and the question of 
implied covenant of title is one of comparatively minor 
importance, for this reason, that if it be a covenant for 
quiet enjoyment it can only extend during the term of 
the lease. It seems to have no bearing whatever on the 

(1) 2 Ex. C. R. 202. 	 (2) 1 Ex. C.R. 182. 
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question of renewal. 'According to Woodfall on Landlord 1893 

and Tenant (1), a covenant for quiet enjoyment seems BULMER 
to turn on the word " demise," which is not used THE 
anywhere in the license. 	 QUEEN. 

As to the question of damages, my learned friend ArgwmeI►t 

• seems to think that they can recover the whole value or Counsel. 

of the mill. That is altogether out of the question. 
All that they can get from that would be the expendi-
ture that they have been put to by reason of the license. 
(Cites Strong, S.' in The Queen y. Robertson) (2). The 
license there conferred the right to take fish on a 
certain stream for a certain period but contained no 
covenants. 

Dealing with the main question, the right of renewal, 
it is very important to point out that that right 'of 
renewal is expressly prohibited by the statute, except 
in a certain way, and I do not think sufficient attention 
is always paid to the binding effect of statutes. There 
seems to be a general impression that the Crown can 
do as it pleases, and if the Crown makes a.  bargain it 
ought to be subject to' a petition of right, whether the 
statute authorizes it or not. (Cites Churchward y. The 
Queen) (3). 

The statute prohibits the recognition by any court 
• of any claim for renewal unless such renewal is pro-

vided for in the order-in-council authorizing it, or em-
bodied in the conditions of the sale or tender under 
which it was obtained. There is not in the order-in-
council any express provision for right of renewal. 
If there is any at all it is only raised by impli-
cation from the introduction into the order-in-
council of the regulations to which it refers. I should 
have thought that it was a desperate argument to con-
tend there is a right of renewal in the words of the 

(1) 14th ed., pp. 695-696. 	(2) 6 Can. S. C. R. 126. 
(3) L. R. 1 Q. B. 210. 
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1893 regulations, because what do the regulations say : 

BI VIER " The license may be renewed for another year subject 

THE 	to such revision of the annual rent and royalty to be 
QUEEN. paid therefor as may be fixed by the Governor in 

Argument Council." How are you going to support a claim, if 
of Counsel. 

the Governor in Council does not interfere to fix the 
rent ? 

There is no object in providing with the greatest 
possible care what obligations the Crown shall enter 
into if you are entitled to go to. a court of justice and 
say they amount to nothing. We know very well the 
Crown never intended to abide by any such covenants 

. 

	

	and warranties as are sought to be raised here. It is 
impossible upon the mere obligation which is imposed 
upon them to build a mill to found an obligation on 
the part of the Government to allow them to keep the 
limits until they had manufactured all the timber on 
such limits. In considering the measure of damages, 
your lordship has to bear in mind that the Government 
never contemplated any such legal obligation. You 
have these two provisions which, without going into 
detail, must put an end to any absolute application of 
the ordinary measure of damages. To my mind, one of 
the strongest arguments, as showing the whole tenor 
of the conduct of the Government, is that they never 
intended to bind themselves up in any legal obligation 
that would subject them to damages; they said you 
shall have it for a yeas and no longer. Cites Simpson 
v. Grant (1) ; Contois v. Bonfield (2) ; Attorney-General 
y. Contois (3) ; McQueen v. The Queen (4) ; McIntyre v. 
Belcher (5) ; Addison on Contracts (6) ; Johnston v. Short-
reed (7) ; Webber y. Lee (8). 

(1) 5 Grant 272. 	 (5) 14 C. B. N. S. 654. 
(2) 25 U. C. C. P. 39. 	(6) 9th ed., p. 417. 
(3) 25 Grant 346. 	 (7) 12 Ont. 643. 
(4) 16 Can. S. C. R. 66. 	(8) 9 Q. B. D. 315. 

~,~ 
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Hogg, Q.C. followed, and, argued that if the Crown 1893 

was liable at all it was only liable to indemnify the BER 
claimant for such expenditure as was made in perform- Ta$ 
ing the conditions of the license. 	 Qum . 

McCarthy, Q.C., in reply, cited Carr v. Benson (1). 	nefor
aeons 

Judgment. 

BURBIDGE, J. now (January 9th, 1893) delivered 
judgment. 

The case comes before the court upon the reference of 
a claim made against the Crown, by the claimant, for 
two hundred thousand . dollars, with respect to certain 
timber limits or berths situated in what was formerly 
known as the Disputed Territory. Prior to the several 
applications made by or on behalf of the claimant for 
licenses to cut timber on certain lands in such territory, 
to which reference will be made, he had established 
himself in the lumber business at Rat Portage, in that 
territory, and had built a mill there for the manu-
facture of logs which he was cutting under permits 
issued by authority of the Minister of the Interior, 
This case has to do with ten applications for such 
licenses, on which orders-in-council were passed 
authorizing their issue, in only two out of which was 
the claimant the applicant. But it is admitted that he 
is entitled to the benefit of the concessions granted by 
all such orders-in-council, and no question is raised 
as to the validity of the several assignments of such 
concessions. The case is to be dealt with as if the 
claimant had in each case been the applicant, and all 
the orders-in-council had been passed in his favour. 
Neither is any question raised as to his right to hold 
more than one berth, and the departure in that re-
spect from the regulations of the Sth of March, 1o88, to 
which it will be necessary to refer more than once, is 

(1) L. R. 3 Ch. 524. 
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1893 to be taken to have had the sanction of His Excellency 
BuLMER the Governor-General in Council. It is also admitted 

TEE
that the claimant fulfilled all conditions entitling him 

QUEEN. to the issue of the licenses and that the lands described 
Reasons in the several orders-in-council were not required for 

for 
Judgment. settlement. For convenience of reference I append a 

brief abstract (1) of the several orders-in-council show-
ing the date of each, the name of the applicant, the 
number of square miles in each berth, the cases in 
which yearly licenses were issued and the dates 
thereof. 

The claimant's action, to state it briefly, is for dam-
ages : 1st. for the alleged breach of the several agree-
ments, created by the applications and orders-in-
council mentioned, to issue or renew the licenses to cut 
timber on the berths in question ; 2ndly. for the alleged 
breach of the several warranties and agreements for 
good title to the trees and timber said to be implied 
from the transactions ; and 3rdly. for the alleged breach 
of covenants for quiet enjoyment to be implied from 
the language used in the licenses that were issued. 

It is not necessary to state all the facts relating to 
these several transactions. In a general way they are 
of like character. But taking for example the applica-
tion of F. T. Bulmer, it will be seen that the order-in-
council of 1st November, 1883, after reciting his appli-
cation for a yearly license to cut timber on a berth of 
fifty square miles described in the order, gave authority 
for the issue of such license on the terms and under 
the conditions provided by the regulations approved by 
the order-in-council of the 8th of March, 1883, subject 
to any previous grant or reserve and upon the survey 
of the berth being made within one year under in-
structions. 

(1) See following page. 
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Tune, 22, 1885 	 

Remarks. 

Number of 
SquareMiles 

surveyed 
or 

applied for. 

Cases in which 
Leases or Licenses 
issued for the year, 

from 31st Dec., 1883, 
to 31st Dec., 1884, 

and 
dates of issue. 

Cases in which 
Leases or Licenses 
issued for the year, 

from 31st Dec., 1884, 
to 31st Dec., 1885, 

and 
dates of issue. 

Date of the 
Order-in-Council. Name of the Applicant. 

F. T. Bulmer 	  

H. H. Bailey. 	  

H. Bulmer 	  

George F. Haret 	  

H. Butiner 	  

A. C. Williamson 	 

A. J. Parsons 	  

A. J. Lefaivre 	  

Joseph McCoy 	  

F. T. Bulmer. 	  

Licensee notified by letter- dated 14th 
November, 1883. 

The date of the order-in-council is that i0 
given in the statement of claimandad- 
mitted. The order-in-council put in is 	tl 
dated 11th Aug., 1883, and the fact of 	x+ 
its having been passed was communi-
cated by letter of 10th Sept., 1883. Ap- 
parently this order was not acted on. 	0 In this case and the next there were  
several applicants from whom tenders 
were invited. The offer of Bulmer of 	N 
a bonus of 850 in the -one case, and 
that of Williamson of $13 per square 
mile in the other, were the only tenders 
received, and were accepted. 	 o 

V) 

November 1, 1883. 

do 	29, 1883. 

December 1, 1883. 

do 	21, 1883. 

February 5, 1884. 

do 	5, 1884. 

October 9, 1884. 

do 	9, 1884. 

do 	9, 1884. 

do 	9, 1884. 
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The sale of timber upon public lands was at the 
time regulated by the Act of the Parliament of Canada, 
46th Victoria, chapter 17. By the 47th section of that 
Act it was provided that the Governor in Council 
might from time to time declare districts of territory to 
be timber districts, and by the 48th section that the 
Minister of the Interior might set apart any tract in 
any timber district, and cause the same to be divided 
into berths not exceeding in area fifty square miles 
each, and that leases of the right to cut timber on such 
berths might be granted under such regulations as 
might be made by the Governor in Council respecting 
the ground-rents, royalties or other dues to be paid in 
connection therewith. By the 49th section it was 
provided that leases of the right to cut timber on timber 
berths might, by order of the Governor in Council, be 
offered at public auction, or that tenders might be in-
vited from one or more applicants or the public, or that 
authority might be given for the issue of the lease to a 
sole applicant. In the two cases first mentioned the 
lease was to go to the person offering the highest cash 
bonus, and in the latter a bonus might be fixed iii the 
order-in-council. By the 50th section it was enacted 
that leases of timber berths should be for a term not 
exceeding one year, and the lessee of the timber berth 
should not be held to have any claim whatever to a 
renewal of his-lease unless such renewal was provided 
for in the order-in-council authorizing the lease, or 
was embodied in the conditions of the sale or tender 
as the case might be, under which it was obtained. 
The rights of the lessee and the terms and conditions 
of the lease were dealt with in the 51st and 52nd 
sections. (1). The regulations of the 8th of March, 1883, 

(1). 5I. The lease shall describe continuance, vest in the lessee all 
the lands upon which the timber rights of property whatsoever in 
may be cut, and shall, during its all trees, timber, wood or other 
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referred to in the order-in-council of 1st November, 1883, 1893 
and the other orders in question were made in pursuance Bu 'ER 
of, and to give effect to, the provisions of The Dominion .1,71• 11  
Lands Act, 1879, on the subject of granting yearly QUEEN. 
licenses to cut timber on Dominion Lands. (1). That Reasons 

for 
Judgment. 

products of wood, cut within the 	2. To pay in advance, in addi- 
limits of the leasehold, whether tion to the bonus, an annual 
such trees,timber and wood or pro- ground-rent of five dollars per 
ducts be eut by his authority or by square mile, and further, to pay 
any person without his consent ; . in cash, at each time of his mak-
and such lease shall entitle the ing the return prescribed in sub-
lessee to seize in replevin, revendi- 'clause four of this clause, a royalty 
cation, or otherwise, as his pro- of five per cent. on his sales of 
perty, such timber where the same the products of the berth, as shown 
is found in the possession of any by such return ; 
unauthorized person, and also to 	3. To keep correct books cif 
bring any action or suit at law account of his businev, and to 
or in equity against any party submit she same for the inspection 
unlawfully in possession of any of any authorized agent of the 
such timber, and to prosecute all Minister of the Interior, whenever 
persons cutting timber in tres- required ; 
pass upon his lease to conviction 	4. To make monthly, or at such 
and punishment, and to recover other interval of time as they may 
damages, if any, and all proceed- be required of him, by regulations 
Ings pending at the expiration of under this Act, or by the Minister 
any such lease may be continued of the Interior,returns sworn to by 
and completed as if the lease had him or by his agent or employee, 
not expired. 	 cognizant of the facts,declaring the 

52. The lease shall contain, in quantities taken from the berth, 
addition to such other provisions and those sold,of all timber or pro-
as may be in the order-in-council ducts of wood, in whatever form 
granting it, or in the conditions the same may be sold or otherwise 
of sale or tender under which it disposed of by him, during such 
was obtained, provisions binding month or other period, and the 
the lessee,— 	 amount received by him therefor ; 

1. To erect in connection with 	5. To prevent any unnecessary 
the berth leased, and to have in waste of timber in the process of 
operation within a time prescribed cutting it, and to prevent, when it 
in the lease, a saw-mill or mills of can be avoided, the destruction of 
capacity to cut in twenty-four growing trees which have not yet 
hours a thousand feet, board mea- attained a size fitting them to be 
sure, for every two and a half- used for merchantable timber ; 
square miles of the area leased ; 	6. To exercise strict and con- 
or to establish such other manu- stant supervision to prevent the 
factory of wood goods as may be origin and spread of fire. 
accepted by the Minister of the In- 	(1) 42 Vic. c. 31 s. 62 (10). 
terior as equivalent thereto ; 
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Act differed in several respects from. the Act of 1883. For 
instance, by the Act of 1879 it was provided that the 
right of cutting timber on timber lands should be put up 
at a bonus per square mile, and should be sold to the 
highest bidder by competition either by tender or at 
public auction, (1) that the purchaser should receive a 
lease grantin g,subject to certain conditions, the right to 
cut timber on such limits or laud for twenty-one years, (2) 
and that if the lessee faithfully carried out the prescribed 
conditions, he should have the refusal of the same limits 
if not required for settlement for a further term not 
exceeding twenty-one years, on. payment of the same 
amount of bonus per square mile as was paid origin-
ally, and on such lessee agreeing to such conditions 
and to pay such other rates as might be determined on 
for a second term. (3). 

The provisions of the Act on the subject of granting 
yearly licenses will be found in the proviso to the 
10th sub-clause of the 52nd clause of the .Act, whereby 
it was enacted that the Governor in Council might, on 
the recommendation of the Minister of the Interior, in 
special cases where the same was deemed expedient, 
grant licenses in either surveyed or unsurveyed territory 
to cut timber for one year, and renewable from year to 
year in the discretion of the Minister of the Interior, at 
such ground-rent as the Minister might deem fair and 
reasonable. 

It was to give effect to this provision, apparently, 
that the regulations of March 8th, 1883, (4), were made. 
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(1) S. 51. 	 berth to be covered by yearly li- 
(2) S. 52. 	 cense shall not exceed fifty square 
(3) S. 52, (9). 	 miles, and not morethan one berth 
(4). REGULATIONS governing the shall be given to an individual or 

granting of yearly licenses to cut firm. Any departure frein this 
timber on Dominion Lands, under rule, which special circumstances 
the provisions of section 52 of The may render expedient, shall be 
Dominion Lands Act, 1879. 	made only with the sanction of the 

1st. The area of the timber Governor in Council. 



VOL. III.] 	EXCHEQUER COURT REPORTS. 	 207 

And if the transactions on which the claimant relies 1893 
had occurred while the Act of 1879 was in force, the Bu ËR 
question of his right to a renewal of the licenses issued THE 
to him, to which I shall have occasion to refer, would QUEEN. 
not have presented any serious difficulty. 	 Rf+ason. for 

Corning now. to the form and terms of the licenses Jud:uent. 

issued in F. T. Bulmer's case, which has been selected • 
as an illustration, we find that the license for 1885 
was issued under the authority of the Act of 1883, 
while that for the year 1884, through inadvertence, no 
doubt, purported to be authorized by the repealed Act 
of 1879. Both licenses were issued in the name of the 

2nd. Licenses shall be granted a saw-mill capable of cutting daily 
under the following conditions :— at least ten thousand feet, board 
(a.) The licensee shall pay a measure, of lumber. 
ground-rent of five dollars ($5) 	3rd. When a licensee has fully 
per square mile. (b.) Within a complied with all the above condi-
month after the date of the order- tions, and where no portion of the 
in-council granting a timber berth, timber berth is required for settle-
the party in whose favour it was ment or other public purpose of• 
passed shall pay the rent for the which the Minister of the Interior 
year, in advance, the said rent to is to be the judge, the license may 
bear interest at the rate of six per be renewed for another year sub-
cent. per annum from that date ject to such revision of the annual 
until the same is paid. (c.) The rental and royalty to be paid 
licensee shall pay a royalty of five therefor as may be fixed by the 
per cent. on the amount of the Governor in Council. 
sales of all products of the berth. 	4th. In unsurveyed territory the 
(d.) When applications for licenses party to whom a license shall be 
conflict, berths shall be laid off, and promised shall, before the issue of 
described as the Minister of the In- said license and before the said 
terior may direct, and tenders will party shall cut any timber, cause 
be invited for the same. Parties to be made at his own expense, 
tendering will be required to state under the instructions of the Sur-
the sum or bonus per square mile, veyor-General, a survey of his tim-
which they will pay in addition •to ber berth by a duly qualified Dom-
the ground-rent and royalty ; and inion Lands Surveyor, • and the • 
the limit will be awarded to the plan and field-notes of such survey 
party offering the highest bonus. shall be deposited on record in the 
(e.) The licensee shall have in Department of the Interior. - 
operation, within a year from a 	In surveyed territory berths 
date to be fixed in the license, and shall consist of Township sections, 
keep in operation for at least six their legal subdivisions, or frac-
Months of each year of his holding, tions thereof.• 
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1893 Minister of the Interior, for the time being, and under 
BE the hand and seal of his deputy ; and in other respects 

THE 	they are the same. The instrument is denominated a 
QUEEN. license to cut timber on Dominion Lands, and the per-

Reasons son to whom it is issued is called a licensee. It con-
Judgment. tains, however, in one of its clauses, a lease of the land 

on which the timber was to be cut, and in that clause 
and the one following is described as a lease or license. 
For convenience I shall in general refer to it as a 
license. 

This license, I refer now to that of 1884, sets out 
that in consideration of the sum of $181.10 ground-
rent paid to the Minister for the use of Her Majesty, 
and in consideration of the royalty thereinafter men-
tioned, the Minister gives the licensee, his executors 
and administrators full right, power and license, subject 
to certain conditions and restrictions, to cut timber on 
a tract of land therein described and, except as therein 
mentioned, to take and keep exclusive possession of the 
said land for and during the period of one year from 
the 31st day of December, 1883, to the 31st day of 
December 1884, and no longer. In respect of the ex-
clusive possession of the land given by the lease or 
license it follows the 7th sub-clause of the 52nd clause 
of the Act of 1879, and not the 51st section, the cor-
responding one, of the Act of 1888. The same is true 
also of the next paragraph of the license, which in addi-
tion to giving the licensee the right to seize any timber 
cut in trespass on the lands therein described, and to 
bring his action against any person unlawfully in pos-
session of such.  timber, a provision common to both 
Acts, gives him in the terms of the Act of 1879 the 
further right to bring an action against any person un. 
lawfully in possession of such lands, and to prosecute 
trespassers thereon. 
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Then follow the conditions to which the lease or 1893 

license is subject, to none of which is it necessary to BII rx. Ea 

refer more particularly, except perhaps to add that it THÉ 
was provided that the saw-mill to be erected in con- QUEEN. 

nection with the berth was to be in operation within seasons 

two years from the 1st of November; 1884, that the JudYgment. 

licensee should take from every tree he cut down all the 
timber fit for use and manufacture the same into sawn 
lumber or other saleable product, that he should, in 
addition to the ground-rent, pay a royalty of five per 
cent. on his monthly accounts of sales, and that the 
license could not be assigned or transferred without 
the consent of the Minister. 

We have seen that the lands on which the timber 
was to be cut were situate in the territory formerly in 
dispute between the province of Ontario and the 
Dominion of Canada. In 1874'an agreement was come 
to between the Governments of the Dominion and of 
the Province whereby, pending the determination of 
the true boundary, a conventional boundary wâs 
adopted, it being provided that patents for lands to 
the South and East thereof should be issued by the 
latter, and that the Government of Canada .should 
administer the public lands to the West and North 
thereof. The lands mentioned in the orders-in-coun- 
cil in question in this case were West of such con- 
ventional boundary. In 1879 the province of Ontario 
withdrew from this provisional arrangement, on the 
ground that the boundaries had been definitely settled 
by an award that had been made in the year previous. 
The Government of Canada refused to accept the 
award as binding and continued to administer the 
public lands to the West and North of the conventional 
boundary that had been agreed upon in 1874. In 
December, 1883, the boundaries of the province of 
Manitoba having in the meantime been extended 

14 
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easterly to the western boundary of Ontario, the Gov-
ernments of the two Provinces agreed in submitting a 
case for the decision of the Judicial Committee of the 
Privy Council (1). . The decision of the Committee was 
in favour of Ontario. The report was made on the 23rd 
of July, 1884, and approved by Her Majesty on the 11th 
of August following. The Government of Canada did 
not, however, accept this decision as conclusive against 
its right to deal with the lands within the territory 
that had been in dispute. Reliance was placed upon 
what was known as the Indian title and the questions 
raised in reference thereto were not definitely deter-
mined until December, 1888. 

On the 6th of October, 1884, the Lieutenant-Gov-
ernor of Ontario issued a proclamation forbidding all 
persons to cut timber on Crown Lands within the ter-
ritory mentioned, and on the 10th of November follow-
ing the claimant was, by authority of the Commis-
sioner of Crown Lands, served with a notice in. writing 
forbidding him to cut any kind of timber on such lands. 
At this time the claimant had in the woods a portion 
of his supplies for the ensuing winter, and he was per-
mitted by the Ontario authorities to use up such sup-
plies in getting out logs. But with that exception he 
had not, subsequent to such notice and dispossession, 
any use or benefit of the timber berths mentioned in 
the orders-in-council and licenses to which reference 
has been made, or of the large expense he had incurred 
for surveys, for ground-rents and bonuses, for river 
improvements, for the enlargement of his saw-mill to 
comply with the conditions of his contracts, and for 
other matters incidental to a business such as that 
which he had proposed to carry on. 

Now it is important to ascertain if possible what the 
obligations of the Crown were, that resulted from the 

(1) 47 Vie. (Ont) c. 2 ; 47 Vie. (Alan.) e. 2. 
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passing of the several orders-in-council to which re- 1893 

ference has been made, and the performance by the ...II 	R 

claimant of the terms and conditions therein men- TV. 
HE 

tioned. Was the Crown. in the first . place bound by QUEEN. 

its contracts to issue the licenses thereby authorized ? reason. 
Of that I think there can be no doubt. But was the Jud~nent. 

Crown also bound, at the request of the. licensee and 
so long as he complied with the conditions imposed 
and the land was not required for settlement or other 
public purpose, to renew the licenses from year to year 
subject only to a revision of the annual ground-rent 
and royalty to be paid therefor ? So far as the licenses 
are concerned, they are in.express terms limited to one 
year and no longer, and though they contained cove-
nants and clauses that indicate that they formed part 
of a larger contract than is expressed upon the, face of 
each, they may, I think, for the purposes of the imme-
diate enquiry be put to one side. 

We have seen that by the 50th section of The Dom-
inion Lands Act, 1883, it was provided that leases of 
timber berths should be for a term of one year, and 
that the lessee should not be held to have any claim 
whatever to a renewal of his lease unless such renewal 
was provided for in the order-in-council authorizing 
it, or embodied in the condition of lease or tender. Was 
such renewal provided for in the orders-in-council 
in question ? The applications were for yearly licenses 
not for licenses for a year, and authority was given 
to grant such licenses, that is yearly licenses. In the 
two cases in which tenders were called for the tenders 
are in evidence but not the letters to which they refer ; 
and it does not appear what the conditions were that 
the tenderers undertook to comply with. The tender 
in each case was, however, for a timber berth or limit, 
not for the privilege of cutting timber thereon for the 
year following, or for any one year. Then the condi- 

L 41/ 
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1893 tiens in respect to the erection and operation of a saw' 
BULMER mill indicate that the agreements. were to continue for 

Tv. 	more than one year. By the regulations of the 8th of 
QUEEN. March, 1883, on the terms of which the licenses were to 

Reasons issue, such mill was, after the date limited for its con- 
Jnaigm

or 
ent. struction, to be operated for at least six months of each 

year of the holding. The 3rd paragraph of such regula-
tions provided that, under circumstances which existed 
in this case, the license might be renewed for another 
year subject to such revision of the annual rental and 
royalty as might be fixed by the Governor in Council. 
It was objected that the word " may," used in the 
regulations, left the Minister an option to renew or not ; 
and that, no doubt, .was its effect in respect of any 
transaction that occurred under the Act of 1879. But 
all the Act of 1883 requires is that the renewal be 
provided for in the order in council ; and where it 
otherwise appears therefrom, as I think it does in this 
case, that it was the intention that the license should 
be renewable, such provision is, it appears to me, made 
when the Minister is given the necessary authority to 
grant the renewal. Looking at the terms of the orders-
in-council, and of the regulations, and having regard 
to the character of the transactions in question, it seems 
to me to be reasonably clear that the renewal of the 
several licenses was provided for and formed part of 
the contracts entered into. If that is the case, then 
without doubt the refusal, in 1886, in the six cases to 
renew the licenses, and in the other four to issue them, 
constituted a breach of such contracts and the claimant 
is entitled to judgment. 

As incident to the question of damages, and before 
discussing the rules by which they are in this case to 
be ascertained, it is necessary to enquire as to whether 
or not the Crown, in issuing licenses in the years 1884 
and 1885 to that extent discharged its obligations. Did 
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the Crown, in agreeing to grant leases or licenses to cut 1893 

timber on the lands mentioned, impliedly promise that -a û E 
it had a good title to such lands, and agree that it T$E 
would grant valid leases or licenses ? 	 QUEEN. 

Unless there is some good reason for distinguishing R~a„on 
the Crown's contracts in such a case from a subject's, Jud~tn

for 
ent. 

the question must, I think, be answered in the affirma-
tive. In Stranks v. St. John, (1) the defendant agreed 
by an instrument, not under seal, to let to the plain-
tiff certain lands for a term of seven years, though 
at the time he had no title to let them. This 
agreement, though void as a lease under 8 & 9 Vic. 
c. 106, was held to be valid as an agreement to grant a 
lease ; and that raised the question as to whether such 
an agreement was merely an agreement to sign a piece 
of parchment, or whether it bound the lessee to grant 
a really valid lease, and it was held that it must in 
such a case be implied that the lease should be a valid. 
lease. Mr. Justice Willes (2) discusses a number of cases 
supporting that view, and with reference to the opinion 
expressed by Lawrence, J., in Gwillim v. Stone, decided 
in 1811 (8), that'the rule of caveat emptor applied to 
puréhasers of land, says, that he cannot think that 
the case was " correctly reported, for it was already 
" settled law that on the sale ôf land a covenant 
" for a good title was implied " : and he concludes 
his reasons for judgment with the general propo-
sition that " a person who agrees to let' land agrées to 
" grant a valid lease, as a person who agrees to sell 
" land agrees to execute a valid conveyance of it." (4) 
It is of course an elementary principle that, while 
in ordinary cases between subject and subject, a 
grant shall, if the meaning is doubtful, be con.: 
strued most strongly against the grantor, the King's 

(1) L. R. 2 C. P. -376. 	 (3) 3 Taunt 433. 
(2) L. R. 2 C. P. 379. 	(4) L. R. 2 C. P. 380. 
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1893 grant shall be construed most favourably for him. 
BIILû R, But no strained or extravagant construction is to 

THE 
be made in his favour, and if the grant is made 

QUEEN. for valuable consideration it is to be construed 
strictly for the grantee. (1) And while, no doubt, great 

anent. care should be taken (greater, let it be admitted, than 
in construing agreements made between subject and 
subject) not to imply any obligation not fairly deduci-
ble from the terms and nature of the contracts in 
question in this case, I can see- no good reason for 
coming to any other conclusion than that when the 
Crown agreed to issue leases or licenses to cut timber 
on the lands mentioned, it agreed to grant valid leases 
or licenses thereof, and that a contract for title to such 
lands is to be implied from the agreement. 

Now, as to damages the general rule is that a 
person who makes a contract with another and 
breaks it is bound to pay to such other person, and the 
latter is entitled to recover from him, such damages as 
may fairly be considered to have been the natural 
result of the breach of the contract, or such as may 
reasonably be supposed to have been contemplated by 
both parties at the time when they entered into the 
contract, as the probable result of the breach of it. (2) 
To.  this rule, however, there is an exception as well 
established as the rule itself, that upon a contract 
for the sale and purchase of real estate, if the vendor 
without fraud is incapable of making a good title, the 
proposing purchaser is not entitled to recover com-
pensation in damages for the loss of his bargain. (3) 

(1) Chitty Prerog. 391 2-3-4. 	Hopkins v. Grazebrook 6 B. & C. 
(2) Robinson v. Harman 1 Ex. 31. See also The Rock Portland 

850 ; Hadley v. Baxendale 9 Ex. 341. Cement Co y. Wilson 52 L. J. N. 
(3) Bain v. Fothergill L. R. 7 S. Ch. 214 ; Gas Light and Coke Co. 

H. L. 158, approving Flu? eau y. v. Towse L. R. 35 Chan. Div. 
Thornhill (1776) 2 Win. Bl. 1078 519 ; Rowe v. The School Board 
and the cases in which the latter for London L. R. 36 Chan. Div. 
was followed, and overruling 619. 
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In Bain v. Fothergill, (1) in which the whole question 1893 

is exhaustively discussed and the law settled, Lord BuLmint 
Chelmsford expressed the opinion that the rule THE 
laid down in Flureau v. Thornhill (2) as to the QUEEN. 

limits within which damages may be recovered 
upon the breach of a contract for the sale of Judi eni. 
real estate, must be taken to be without exception ; 
that no damages beyond the expenses incurred can be' 
recovered, except in an action of deceit. If that be the 
true view of the matter the Crown would never be 
liable' for any damages which a purchaser from it sus-
tained for loss of profits or of his bargain, for in no 
case would a petition lie against the Crown for deceit, 
in an action where it is necessary to prove actual 
fraud. It is difficult, perhaps, to reconcile Lord Chelms-
ford's statement of the law with the decision in 
Robertson v..Dumaresq (3) in which he delivered the 
judgment of the Judicial Committee of the Privy 
Council. That case came before the Supreme Court 
of New South Wales upon a proceeding in 
the nature of an action brought by the 
respondent, under the local Act 20 Vic. No. 15, against 
the Government of the Colony. In this proceeding, 
which was in. substitution for the remedy by petition 
of right, the appellant, the secretary for Lands and 
Public Works, was the nominal defendant representing 
the Government. The respondent in this action claimed 
damages for the breach of a promise made, in 1826, by 
the Governor of the Colony to give him an allotment of 
Crown lands if he would retire from service in the Royal 
Staff Corps, in which he was a captain, and would settle 
in the Colony. In 1831 the land promised .him was 
worth £100 an acre, and in 1858, when the action came 
in for trial, £8,000 per acre. Under a direction that 

(1). L. R. 7 H. L. 158. 	(2) 2 Wm.'Bl. 1078. 
(3) 2 Moo : P. C. N. S. 84-95. 

~ 
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1893 the damages would be the value of the lands at the 
Bu M R time of the trial, the jury found for the respondent for 

Ta i £5,000, £5,000, and the verdict was sustained in the Supreme 
QUEEN. Court of the Colony and in the Privy Council. On the 

Reasons question of damages their Lordships were of opinion 
JudYgment. that if the respondent had received his allotment as he 

ought to have done, he would have had it with the 
benefit of the increased value which it might have 
acquired while in his possession. Of this the other 
party had deprived him by the breach of his promise, 
and whether he had obtained the benefit himself, or 
had hindered the respondent from enjoying it, it seemed 
to be equally just and reasonable that he should pay 
the full value of the property to the person from whom 
he had wrongfully withheld it. This case was, how-
ever, treated as differing materially from ordinary 
actions, both in the considerations applicable to the 
claim, and to the extent that evidence might be ad- 
duced in support of it. That is one distinction be-, 
tween it and the case of Bain Y. Fothergill (1) which 
was decided ten years later. There is, .1 think, another 
distinction. In Dart on Vendors and Purchasers (2) it 
is pointed out that the decision in Bain v. Fothergill 
(1) applies merely to cases where the vendor is bona 
fide unable to give a title, and that it does not conflict 
with the only point decided in. Engel y Fitch, (3) 
that a purchaser is entitled to substantial damages 
from a vendor who, to save himself trouble or 
moderate expense, or from mere caprice, absolutely 
refuses or, which is the same thing, wilfully neglects 
to perform to the best of his ability his part of the 
contract. 

The exceptional rule laid down in Bain v. Fothergill 
(4) is also confined to cases of contract for the sale of 

(1) L. R. 7 .H. L. 158. 	(3) L. R. 3 Q. B. 314. 
(2) Ed. 1888 p. 1082. 	(4) L. R. 7 H. L. 168. 

1 
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lands, or an interest therein, and does not apply where 1893 

the conveyance has been executed and the purchaser has Biz R  
'entered into possession under covenants express or im- 	y. 

THE 
plied for good title or for quiet enjoyment. (1) In the QUEEN. 

Windsor and Annapolis Railway Company y. The Queen Reasons 
(2) Lord Watson, delivering thejndgment of their Lord- JuiI ent. 
ships the Judicial Committee of the,Privy Council, said 
that they were of opinion that, on the Ist of August, 
1871, when the suppliant company was ousted by the 
act of the Crown, there arose to it a claim of damages 
for lose of possession during the whole remainder of 
the term specified in the agreement of 1871, for breach 
of which, the petition was brought.. This case is an 
illustration of one, perhaps of both, of the exceptions 
-to the exceptional rule to which I have referred. 

The claimant in this case contends, however, that the 
subject-matter of his agreements with the Crown was a 
sale of goods and not of an interest in land, and he 
relies upon Marshall v. Green (3) which I followed in 
The Saint Catharines Milling and Lumber Company's 
case (4). In the latter case, in which certain permits 
to cut timber were in question, I thought it was clear 
that the timber was not to pass until severed, and that 
it was not contemplated that the purchasers were to 
derive any benefit from its further growth in the soil. 
• They acquired, it was clear, no interest in the land from 
which it was to be cut (5). Here, however, the 
facts are very different. The licensee is given, 
subject to certain exceptions that are nit material, the 
exclusive possession of the lands and the right to bring 
an action against any person unlawfully in possession 
thereof and to prosecute all trespassers thereon, and a 

(1) Williams v. Burrell 1 C. B. (3) 1 C. P. D. 35. 
402 ; Lock v. Furze L. R. 1 C. P. 441 ; (4) 2 Ex. C. R. 229. 
19 C. B, N. S. 96. 	 (5) Sinnott v. Scoble 11 Can. S. C. 

(2) 11 App. Cas. 616. 	. R. 581. 
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1893 ground-rent is reserved. Then, if the licenses were 
By MER renewable from year to year, possibly for twenty years 

v 	or more, at the request of the licensee, subject only to a 
THE 

QUEEN. revision of the ground-rent and royalty, and that is a 
Re—. necessary part of the claimant's case, how can it be said 

Judfg.nent. that the agreements entered into were for the sale of 
goods and not of an interest in land ? But if it were 
otherwise, it is not clear that the measure of damages 
would not be the same. Growing trees are very 
different from ordinary chattels. Every one knows that 
the vendor's title to them depends upon his title to the 
lands on which they are growing, and if that fails he 
cannot convey any interest in such trees. And it may 
well be that in an action on a contract to sell growing 
trees, whether they are to be at once removed or not, the 
measure of damages should, where the breach resulted 
from the failure of the vendor's title through no fault 
of his own, be the same as in a contract to sell real 
estate. I am of opinion that the claimant is not 
entitled to damages for the loss of his bargain. 

Coming now to the expenses that he incurred and 
for which he seeks in this action to be indemnified, 
it will be seen that they cover ground-rent and 
bonuses paid to the Crown, the cost of explorations 
and surveys, of the enlargement of his saw-mill, and 
of the construction in connection with the mill, of 
houses, outbuildings and a wharf, the price of steam-
boats purchased for use in the business, and moneys 
expended on river improvements, for repairs to the mill, 
outbuildings and boats, for insurance and taxes, and 
for taking care of the property during the years 1886, 
1887 and 1888. 	 • 

With reference to the ground-rent and bonuses paid 
to the respondent, there can, it seems to me, be no 
doubt of the claimant's right to succeed. It is not 
suggested that the money was paid for the Crown's in- 
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terest, whatever that might happen to be, or that the 1893 

claimant got what he bargained for. Assuming that By MER 
both parties contracted in view of the contingency 

Tx 
that happened, that the Government's title might fail, QUEEN. 
as to which I shall have more to say presently, there Reasons 

: would still be no ground upon which the Crown couldJud ,ens. 
justly or lawfully retain the money that the claimant 
has paid to them. There might, I suppose, be some 
question as to whether or not he has had any return 
for this outlay. In the summer of 1884, he manufact-
ured some lumber which he thinks was cut on one of 
the limits, but his evidence is not very clear or satis-
factory on the point, and I am not sure that he is not 
mistaken, and that the logs he referred to were not cut 
under one or other of the permits he had previously held. 
The earliest of the licenses was issued on the 28th of 
July, 1884, and the logs sawn in the summer of that 
year could not well have been cut under its authority, 
and all that were cut after the 10th of November were 
cut by permission of the Ontario. Government and not 
under any of the licenses referred to. But any way the 
amount, if any, involved is too unimportant to justify 
any further enquiry. The amount paid for ground-
rent and bonuses, and for interest thereon, was $5,070.18, 
for which sum, the plea of the statute of limitations 
having been withdrawn by the Crown,. the claimant 
is, I think, entitled to judgment. 

The other items of the claim- stand in a different 
position and are subject to other considerations to which 
it will be necessary briefly to refer. 

. 	Asked if in 188 6, he knew that the territory in respect 
of which his applications were made was in dispute 
between the Governments of Ontario and of the 
Dominion, the claimant answered that he did not. 
Asked if he bad any knowledge of the general question 
that was being agitated at the time about the boundary 
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1893 between Ontario and Manitoba, he said that he knew 
BuLMEa there was some question, but that, personally, he did not 

TvE 	know anything at all about the dispute. I understand- 
QUEEN. the witness to mean that he knew there was a ques-

B451480111 Lion or dispute, but that he was ignorant of the parti- 
for 

Jnd*ment. culars or merits of it. That may be a somewhat free 
paraphrase of his evidence, but if he meant more, I 
should have the greatest difficulty in giving credit to 
his testimony. It is alleged in the statement in defence 
that the dispute was a matter of public notoriety. No 
evidence was tendered in proof of the allegation, but it 
is supported by recitals and references in Acts of the 
Parliament of Canada, and of the Legislature of the 
province of Ontario, of which I must take judicial 
notice (1). There is also some authority for the view 
that I should notice judicially such other facts in 
respect to the dispute as form part of the public history 
of the Dominion (2), and it is well known that the 
dispute was in 1883 no new matter. It had occurred 
within a few years after Rupert's Land was sur-
rendered to the Government of Canada. It had been 
the subject of negotiation between that Government 
a d the Government of the province of Ontario, and of 
an arbitration that had failed because the former re-
fused to be bound by the award. It had been referred 
to by the Lieutenant-Governor ou several occasions 
in the speeches with which he opened the Legislature 
of the province, and it had been the subject of at least 
one Parliamentary enquiry. Now, the witness, who is 
an intelligent man of affairs, was contemplating carry-
ing on in the territory in dispute a business, for the 
conduct of which a concession of timber limits cover- 

(1) 38 Vic. (Ont.) c. 6 ; 42 Vic. 	(2) Taylor on Evidence, s. 16, 
(Ont.) e. 2 ; 43 Vic. (Dom.) e. 36 ; citing Bank of Augusta v. Earle, 13 
44 Vic. (Dom.) c. 15 ; 45 Vic. Pet. 590 ; and s. 18, citing Taylor v. 
(Dom.) c. 3L 	 Barclay, 2 Sim. 221. 
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ing more than four hundred and fifty square miles 1893 

was not thought excessive. Would not these great in- BB ËR 
terests make'-him alive to every thing that was being THE 
said or done in respect of such territory ? And when QUEEN. 

he admits that he knew there was some question Seasons 

about the boundary between Ontario and Manitoba, Judgment. 

is it possible to come to any other conclusion than 
that he knew that in that dispute was involved the 
title of the Government of Canada to the lands 
in question ? The concessions were of great value. 
As to that, there can be no question. Portions . of the 
limits were subsequently sold at auction by the Gov-
ernment of Ontario for bonuses exceeding one thousand 
dollars per square mile. These were no doubt selected 
portions, but the evidence of the value of the limits is 
all one way. The estimate that two hundred million 
feet of lumber could have been taken from them is pro-
bably'within, rather than over, the mark. The reason 
of the Government authorizing the issue of licenses to 
the claimant for so large a tract of timber lands is no 
doubt to be found in their desire to aid in establishing 
mills that would supply Manitoba and the country to 
the West with lumber. The claimant was no doubt 
attracted by the great prospective value of the conces-
sions he was hoping to acquire. The 'transaction in-
volved some risk, and now that the chances have gone 
against him and his speculation has failed I do not see 
what good ground of complaint  he has, or why the 
losses he incurred should be shifted from his shoulders 
to the shoulders of the public. With the knowledge 
that he had of the dispute he should, if he had wished 
to throw upon the Government the risk of the outlay 
he proposed to make, have stipulated for express cove-
nants for title. On the transactions as they stood he 
would not, it appears, have been entitled to demand 
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1893 such covenants (1), but.it was open to him to raise the 

Ba ER question at any stage of the negotiations and to ascertain 
T$E 	if the Crown was willing to warrant its title and to 

QUEEN. take the risk of loss incident to such warranty. 

Reason, 	In the case of The Gas Light and Coke Company y 
Judgment. Towse (2), Mr. Justice Kay, expressing the opinion that 

the authorities were against the claim for damages 
made in that case, said : 

If a man enters knowingly into a contract concerning real estate--
and for this purpose a contract for a lease is, in my opinion, a contract 
for real estate—if he enters into it knowing exactly what the title 
of his vendor is, and that the carrying out of the contract eventually is 
subject to a possible difficulty, how can he turn round and say, 
"although I entered into that contract with you knowing of that diffi-
" culty, still I hold you liable for damages ?" 

The plaintiff's predecessors had in that case, between 
the date of an agreement for a lease for thirty years • 
w.ith a covenant for renewal for a further term of thirty 
years and the date `of such lease, expended some £2,000 
in the erection of a large purifying house mentioned 
in the lease. The lease was made under a power and 
when the time for renewal came the rent reserved was 
not the best rent that could be obtained, and it was 
held that the plaintiffs were not entitled to specific 
performance. (3) With reference to the claim for dam-
ages the learned judge said :— 

Holding, as I do, that both parties must be taken to have known 
that this was an infirmity incidental to the nature of the real estate 
which they were contracting about, and to the title of the lessor and 
covenantor to deal with that real estate, it seems to me that I am 
only acting in conformity with that which I understand to be the 
doctrine as laid down in Flwreau y Thornhill (4), Bain v. Fothergill 
(5), and other cases, in saying that, where the trustee says, " I am 

(1) Sugden on Vendors and Pur- 602 ; James v. Lichfield, L. R. 9 
chasers, p. 575. 	 Eq. 51 ; and Caballero v. Henty, L. 

(2) 35 Ch. D. 543. See also R. 9 Ch. Ap. 447. 
F Ogilvie y. Foljambe, 3 Meriv. 53 ; 	(3) 35 Chan. Div., 543. 

Carroll v. Keayes, Ir. R. 8 Eq. 97 ; 	(4) 2 Wm. Bl. 1078. 
Farebrother v. Gibson, 1 DeG. & J. 	(5) L. R. 7 H. L. 158. 
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perfectly willing, if I have power, to carry out this contract, and I 	1893 
only fail to do so because of the nature of the subject-matter, it 

BQ ML ER 
being real estate, and of the infirmity of niy title and of my power 	v. 
to carry out the contract," that is a case in which the trustee is not 	THE 

liable for any damages. 	 QUEEN. 

That, I think, aptly illustrates the position of the erns 

parties in this case. It may be that neither the G-ov- Judgment.  

eriiment. of Canada nor the claimant anticipated when 
they entered into their contracts that' the title of the 
former would fail ; but there was always that contin- 
gency, and of that the claimant must be taken to have 
been aware, and consequently not entitled to be in- 
demnified by the Crown for the losses he has made. 

That makes it unnecessary to discuss the items of 
such losses in detail. But some of them are obviously 
so remote, or so far from being within the contempla- 
tion of the parties, that they could not be recovered 
in any view of the case. That remark does not, how- 
ever, apply to the expenditure for surveys or for the 
enlargement of the mill. Whatever loss occurred on. 
so much of the outlay under these two heads as was 
made subsequently to the middle of November, 1883,. 
when the passing of the order-in-council of . the first 
of that month was communicated to the claimant, or 
probably to the 10th of September of that year, when 
he had notice of the order of August 11th, would no 
doubt be recoverable if the view that I have taken of 
the expenses as a whole is not correct. 

There is another question which has to do with the 
license issued to F. T. Bulmer on July 28th, 1884, and 
that issued to the claimant on the 4th of September of 
the same'year. The decision of the Privy Council in 
the. Boundary Case was given five days before the first 
of these licenses issued, but at that time it was not, of 
course, known what action the Government of Ontario 
would take. There is evidence that the claimant went 
into possession under such licenses, and his possession 



224 	 EXCÏIEQUER COURT REPORTS. 	[VOL. III. 

1893  was affected by the notice served on him on the 10th 
BIILMER of November, 1884. That, however, is not true of the 

T
HE 	other license issued on the 22nd of November, or of 

QUEEN. any of the six licenses issued in the year 1885, under 
R.esicuns none of which was he ever in actual possession. The 

Judfgment. latter, I infer, were neither issued nor accepted with a 
view to the cutting of timber on the lands therein 
described, pending the determination of the question 
of the Indian title, but for the purpose of keeping alive 
the claimant's rights to the limits in the event of the 
controversy being ultimately decided in favour of the 
Dominion. For that reason I limit to the two leases or 
licenses first mentioned the contention that from their 
terms a covenant for quiet enjoyment is to be implied. 
That contention Mr. McCarthy supported by reference 
to Hart v. Winsor (1) and Mostyn v. The West Mostyn 
Coal and Iron Company (2). In the former case, which 
is cited as an authority in the latter, Parke, B. said : 

Considering this case without reference to the modern authorities, 
which are said to be at variance, it is clear that from the word 
"demise " in a lease under seal, the law implies a covenant, in a lease 
not under seal, a contract for title to the estate merely, that is for 
quiet enjoyment against the lessor and all that come in under him by 
title, and against others claiming by title paramount during the term ; 
and the word. " let " or any equivalent words (3) which constitute a 
lease have no doubt the same effect but not more (4). 

• 
The words used in the licenses in this case are that 
in consideration of a ground-rent paid and a royalty 
to be paid, the Minister gives to the licensee full right, 
power and license to cut timber ou a described tract of 
land, and to take and keep exclusive possession of such 
land for one year. That undoubtedly created a lease 
for one year (5) and if the law is as stated in Hart v. 
Winsor (6) a covenant for quiet enjoyment should be . 

(1) 12 M. & W. 85. 
(2) L. R. 1 L. P. D. 152. 
(3) Shepp. Touch. 272.  

(4) Shepp. Touch. 165. 
(5) Shepp. Touch. 272. 
(6) 12 M. & W. 85. 
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implied, unless a Crown lease is to be distinguished. 1893 

In The Queen v. Robertson (1) a lease of fishing for nine DIZZIER 
years made between Her Majesty, acting by the Minister TaE 
of Marine and Fisheries, and the respondent came under QUEEN. 
consideration. The words used in that lease were': 	AWin* 

for 
Her Majesty hereby leases for the purpose of fly-fishing for salmon audg mot• 

unto the said Christian A. Robertson hereto present and accepting for 
himself, his heirs, executors, administrators and assigns for and during 
the period hereinafter mentioned and under the. conditions hereinbelow 
stipulated a certain fishing station situated on the South-west Mira-
michi river in the Province of New Brunswick and described as 
follows, that is to say : the fluvial or angling division of the ,South-
west Miramichi river from Price's Bend to its source. '  

Referring to this lease or license Mr. Justice (now 
Chief Justice) Strong said : 

The fishery license granted to the respondent contains no covenant 
for title or warranty on the part of the Crown, and, therefore, upon 
no principle of law which has been suggested, or that I can discover, 
could the Crown be made liable to indemnify the respondent in the 
case of eviction (2). 

But assume, for the  purpose of argument, that Mr. 
McCarthy is right and that a covenant for quiet enjoy-
ment is to be implied from the license issued in this 
case, I fail to see in what way the claimant stands in 
any better position as to damages for the breach of such 
covenant than with respect to the expenses incurred 
for the surveys and the enlargement of the mill. If, 
however, he were held to be entitled to the value of -
the unexpired term, what greater use could he have 
made of it than by the permission of the Government 
of Ontario he was enabled to do ? Had he paid any-
thing for that permission the case might have been 
different, but there is no evidence that he did, and 
there is nothing in the case to lead me to suppose that 
between the 10th of November, 1884, and the 31st day of 
December following he could have got out more logs 

(1) 6 Can. S.C.R. 56. 	(2) 6 Can. S.C.R. 126. 
~5 
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than he did. His intention in the autumn of 1884 to 
send in more men and supplies and to get out some eight 
million feet of lumber had reference to the operations 
of the season of 1884-1885, the greater part of which, 
subsequent to November 10th, would have been car-
ried on under the licenses for the year 1885, under 
which, as we have seen, he never went into, or intended 
to go into, possession. Therefore, on this branch of the 
case I do not see that he could, under the most favour-
able view of the law that it is possible to take, be en-
titled to more than nominal damages. 

The case as a whole, stated briefly, comes to this : 
the claimant, who was carrying on a lumber business 
at Rat Portage, in the Disputed Territory, applied to the 
Government of Canada for licenses to cut timber on 
certain public lands ifl that territory, then in their 
possession but in dispute between them and the Gov-
ernment of Ontario. The application was granted on 
the condition that the claimant would survey the limits 
and build a saw-mill. Nothing was said as to the 
dispute. That this happened was not,more the fault 
of one party than the other. The dispute was a 
matter of public or common knowledge, and the Gov-
ernment had no reason to suppose that the claimant 
was ignorant of it. As a matter of fact, he did know 
of it, though there may be some question as to how 
much he knew. In any event, his ignorance would 
have been without excuse. Under these circumstances, 	• 
he made his surveys and enlarged his mill, the enlarge-
mentbeing accepted as a performance of the conditions 
to build. ; but the Government, because their title to 
the lands failed, were unable to carry out their pro-
mises. That made a hard case for the claimant, no 
doubt ; but, except for the irrelevant consideration that 
they were better able to bear the loss than he was, it 
would be equally hard that it should be borne by the 

1893 
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Government. The equity of the case is, I think, that 1893 
the loss should fall on the party who made it. If the Bu û R 
Government had been able to carry out its agreement  TAE 
and had failed .or refused to do so, or if their inabil- QUEEN. 

ity had resulted from any act or fault of their own, the Reasons 

case would have been very different, and, notwithstand- Tuafgment. 
ing what was said in Bain y. Fothergill (1), there would 
not be wanting authority to support a judgment for 
substantial damages. (2). 

There will be judgment for the claimant for $5,070.18 
and costs. In a case such as this, a subject would be 
liable for interest on that amount, and I should be glad 
to add it if I could, but that I fear is not possible, un- 
less the Crown consents. 

Judgment accordingly. 

Solicitor for the claimant A. Ferguson. 

Solicitors for the respondent : O'Connor, Hogg & 
Balderson. 

U 

(1) L. R. 7 H. L. 168. 	314 ; Robertson v,Dumaresq, 2 Moo.. 
(2) Engel v. Fitch, L. R. 3 Q. B. P. C. N. S. 66. 

153f 
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1893 • 	 [IN ADMIRALTY. 
J. 9. JONAS BERGMAN 	 ..... PLAINTIFF. 

AGAINST 

THE SHIP AURORA. 

Maritime law—Master's liai Inland waters—R.S.C. cc. 74 and 75—
The Colonial Courts of Admiralty Act, 1890—The Admiralty Act, 
1891—Construction. 

The master of a vessel registered at the Port of Winnipeg and trading 
upon Lake Winnipeg had, in the years 1888, 1889 and 1890, no 
lien upon the vessel for wages earned by him as such master. 

2. Even if such a lien were held to exist, there was in the years men-
tioned no court in the Province of Manitoba in which it could 
have been enforced ; and it could not now be enforced under The 
Colonial Courts of Admiralty Act, 1890, (53-54 Vic. (U. K.) c. 27) 
or The Admiralty Act, 1891, (54-55 Vic. (D.C.) c. 29) because to 
give those statutes a retroactive effect in such a case as this 
would be an interference with the rights of the parties. 

ACTION to enforce a maritime lien for wages earned 
by the master of a ship plying on certain inland 
waters of Canada. 

The case was heard at Winnipeg on the 14th and 
16th September, 1892. 

The facts of the case are stated in the reasons for 
judgment. 

Wade, (with whom was Wheeler) for the plaintiff 
cited: The Merchant Shipping Act, 1854 (1) ; The Eagle 
(2) ; Jackson v. The Magnolia (3) ; Nelson y. Leland (4) ; 
Reg. v. Sharp (5) ; Rajah of Cochin (6) ; The • Tug Royal 
(7) ; The Tug Maytham (8) ; The Colonial Courts of 
Admiralty Act, (Ü. K.) 1890 ; The Admiralty Act, 1891, 

(1) Secs. 61, 109, 191, 547. 	(5) 5 Pr. R. (Ont.) 135. 
(2) 8 Wall. 15. 	 (6) Swab. 473. 
(3) 20 How. 296. 	 (7) 19 C. L. J. 165. 
(4) 22 How. 48. 	 (8) 18 C. L. J. 287. 
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(1) ; 48 Vic. (Man.) c. 15 (2) ; The B. N. A. Act (3) ; In - 1893 
re Australian Direct Steam Navigation Company (4) ; BEZZex 
The Ironsides (5) ; Reg. v. Birwistle (6) ; Endlich on TnE Snip 
Statutes (7) ; ,The Alexander Larsen (8) ; and 51 Vic. AIIRORA. 

c. 33. 	 Reasons 
foi 

Darby, for the creditors of the .insolvent owners, Judgment, 
cited Williams â- Bruce's Adm. Prac. (91) ; The Freedom 
(10) ; The Nellie Schneider (11). 

Mather, for the liquidators, cites The Feronia (12) ; 
The Kate Moffat (13) ; Reg. •y. Taylor (14) ; Scott v. 
Carveth (15) ; The Aura (16) ; Tarring's Law of the 
Colonies (17) ; re Lake Winnipeg Transportation Co. 
(Ltd.) (18) ; The Sara (19) ; The Rio Tinto (20) ; R.S.C. 
c. 129, s: 66. 

Wade, in reply, cites re Lake Winnipeg Transporta-
'ion Co. (Ltd.) (21) ; The Lord Bishop of Natal. (22) ; 
Brown's Admiralty Practice (23) ; Pritchard's Ad. Dig. 
(24) ; The Bilbao (25) ; The Louisa (26) ; The W. B. 
Hall (27). 

BURBIDc+E, J. now (January 9th, 1893) delivered 
judgment. 

The plaintiff is seeking to enforce a master's lien for 
wages which he thinks he has against the steamship 
Aurora, registered at the Port of Winnipeg. The 

(1) Sec. 6. 	 (14) 1 Can. S.C.R. 65. 
(2) Secs. 6 & 92. 	 (15) 20 U.C. Q.B. 430. 
(3) See. 146. 	• 	 (16) Young's A.D. 54. 
(4) L.R. 20 Eq. 325. 	(17) P. 81. 
(5) 31 L.J. Pr. M. & Ad. 129. 	(18) 2 W.L.T. 155.. 
(6) 58 L. J. Mag. C. 158. 	(19) 14 App. Cas. 209. 
(7) P. 286. 	 (20) 9 App. Ças. 356. 
(8) 1 Wm. Rob. 295. 	(2]) 3 W.L.T. 108. 
(9) P. 304. 	 (22) 3 Moo. P. C., N.S. 11.5. 

(10) 4 L.R. Ad.. & Ece. 495. 	(23) P. 80. 
(11) L.R. 3 P. D. 155. 	(24) P. 521. 
(12) 17 L. T. N. S. 621. 	(25) 3 L. T. N. S. 338. 
(13) 15 C. L. J. 284. 	(26) 9 Jur. N.S. 676. 

(27 8 C. L. T. 169. 
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1893 - Aurora was owned by the Lake Winnipeg Transporta-
BERGMAN tion, Lumber and Trading Company, and was, in the 

THE SHIP 
years 1888, 1889 and 1890, engaged in carrying pas-

AURORA. sengers and freight between the Town of Selkirk on 
Reasons the Red River in the Province of Manitoba and Bad 

for 
Judgment. Throat River on Lake Winnipeg in the said Province, 

and has also carried freight and passengers to Old 
Norway House in the District of Keewatin and to the 
Hudson's Bay Company's post at Grand Rapids in the 
District of Saskatchewan,in the North West Territories, 
and has not been employed otherwise or elsewhere. 
The plaintiff was, during the period of navigation of 
Lake Winnipeg in the years 1888, 1889 and 1890, em-
ployed as master of the Aurora, and there is due to him 
for wages earned, as such master, the sum of five hun-
dred and six dollars and interest. The steamer is sub-
ject to a mortgage for six thousand dollars, and the 
company is being wound up under an order made on 
the 2nd February, 1891, pursuant to the provisions of 
The Winding Up Act (I) and amendments. There is a 
large number of unsecured creditors of the company, 
and the .assets are not sufficient to pay them in full. 
The plaintiff sought in the winding-up proceedings ta 
set up a lien against the ship for his wages, and the 
learned Chief Justice of the Court of Queen's Bench 
for the Province of Manitoba, although by no means. 
satisfied that such a lien existed, gave him leave to pro-
ceed in this court against the steamer. On the 30th 
day of April, 1.892, he sued out of this court a writ of' 
summons against " the owners and all others interested 
in the ship or vessel Aurora of the Port of Winnipeg, 
in the Province of Manitoba." The company appeared 
and they and the plaintiff have filed a statement of 
facts upon which, and some evidence . taken at the 
hearing, the case has been argued by counsel for the- 

(1) R.S.C. c. 129. 
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plaintiff, for the liquidators of the company and, 1893 

by direction of the Chief Justice, for the creditors BER a x 

of the company. The mortgagees were not represented, THE SHIr 
and no warrant has been issued against the steamship, AURORA. 

which at the time of the hearing was lying at the neaso,u  
Town. of Selkirk, on the Red River in the said Pro- Ju  Int. 

vince. 
The principal question to be determined is as to 

whether or not the master of a vessel, registered at the 
Port of Winnipeg, and trading upon Lake Winnipeg, 
had, in the years 1888, 1889 and 1890, any lien upon 
the vessel for wages earned by him . as such master. 
It is well settled that apart from statute the master of 
a British ship has no lien thereon for wages earned on 
board .of the ship. The lien was first given by the 
Act of the Parliament of the United Kingdom 7-8 
Victoria, chapter 112, by the 16th section of which it. 
was provided that all rights, liens, privileges and re-
medies (save such remedies as were against the master 
himself) which by that Act or by any law statute cus- 

• tom, or usage, belonged to any seaman or mariner, not 
being a master-mariner, in ,respect of the recovery of 
his wages, should, in the case of the bankruptcy or in-
solvency of the owner of the ship, also belong and be 
extended to masters of ships or master-mariners in 
respect of the recovery of wages due to them from the 
owner of any ship belonging to any of hér Majesty's 
subjects. 	The Act 7-8 Victoria, chapter 112, was 
repealed by 17-18 Vie. e. 120. By the 191st sec-
tion of The Merchant Shipping Act, 1854 (1), passed in. 
the same session as the repealing Act referred to, it was 
in general terms provided that every master of a ship 
should, so far as the case permitted, have the same 
rights, liens and remedies for the recovery of his wages, , 
which by that Act or by any law or custom any sea 

(1) 17-18 Vic. c. 104. 
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1893 man, not being a master, had for the recovery of his 
BERGMAN wages. Tite Merchant Shipping Act, 1854, is divided 

•~' 	into several parts, for which different rules of appli- TSE SHIP 
AURORA. cation are prescribed. For instance Part II, relating 
sins to the ownership, measurement and registry of British 

Judgment. ships, applies to the whole of Her Majesty's dominions, 
while Part V, relating to pilotage, applies to the 
United Kingdom only. 

By the 109th section of the Act it is among other 
things provided that the third part of the Act, in 
which section 191 occurs, sht1l, with certain exceptions 
that are not material, apply 1st. to all sea-going ships 
registered in the United Kingdom, and 2ndly.to all ships 
registered in any British possessions and employed in 
trading or going between any place in the United 
Kingdom and any place or places not situate in the 
Possession in which such ships are registered and to 
the owners, masters and crews .of such ships respec-
tively wherever the same may be. It is also provided 
by the same section that so much of the third part of 
the Act as relates to wages and remedies for the 
recovery thereof shall apply to all ships registered in 
any of Her Majesty's dominions abroad when such 
ships are out of the jurisdiction of their respective 
Governments. By The Admiralty Act, 1861 (1) the 
High Court of Admiralty, and by The Vice-Admiralty 
Courts Act-, 1863, (2) repealed by 53-54 Vic. c. 27, 
the courts of Vice-Admiralty were given jurisdiction 
for claims for a master's wages and for his disburse-
ments on account of the ship. But while these 
statutes gave jurisdiction they did not create or give 
maritime liens (3). The law as to a master's lien for 

(1) 24 Vic. c. 10 s. 10. 	App. Cas. 270. The Sara L. R. 14 
(2) 26 Vic. c. 24 s. 10 (2.) 	App. Cas. 209. See also as to dis- 
(3) The Rio Tinto (L. R. 9 App. bursements 52 & 53 Vic. (U.K.) c. 

Cas. 356). The Heinrich Bjarn, L. 46 s. 1. 
R. 10 P. D. 44 and on appeal 11 
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wages is, in Canada,supplemented by the 59th section of 1893 
The Seamen's Act (1) by which it is provided that every BEAN 

master of a ship registered in any of the Provinces of 
THE SHIP 

Quebec, Nova Scotia, New Brunswick, Prince Edward AURORA. 

Island and British Columbia shall, so far as the case Reasons 

permits, have the same rights, liens and remedies for Judgm
for

ent. 

the recovery of his wages which by that Act or by any 
law or custom any seaman, not being a master, has for 
the recovery of his wages. There is no such provision 
in The inland Waters tieanzen's .Act (2) by which the 
shipping of seamen in the inland waters of Canada and 
the remedies for wages are regulated. 

Now, for the plaintiff it was contended that the 91st 
section of The Merchant Shipping Act, 1854, was in 
force in the Province of Manitoba. It was said that it 
was so in force by virtue of its own provisions, or fail-
ing that, by reason of the Act of the Parliament of 
Canada, 51 Victoria, chapter 33, by which it is enacted 
that the laws of England relating to matters within 
the jurisdiction of the Parliament of Canada, as the 
same existed on the 15th day of July, 1870, were from 
the said day and are in force in the Province of Mani-
toba in so far as the same are applicable . to the said 
province and have not been affected by any Act of the 
Parliament of the United Kingdom or of Canada. It 
was also contended that the 191st section of the Act 
should be read without the limitations to be found in 
the 109th section; to which reference has been made. 
And it is obvious that unless the plaintiff can make good 
both contentions his case fails. For admitting that the 
provisions of the Act relating to the rights to wages 
and remedies for the recovery, of the same were, in the 
years 1888, 1889 and 1890, in force in Manitoba, it is 
clear that the plaintiff's case is not within the statute 
if the application of the 191st section is to be limited 

(1) R. S. C. c. 74. 	 (2) R. S. C. c.7.5. 
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by the 109th section. The Aurora was registered at 
Winnipeg and was never out of the jurisdiction of its 
Government. Mr. Wade's contention that the 191st 
section of the Act is to be given a wider and more 
general construction than one would at first suppose 
from reading it with the 109th section is supported by 
the opinion of Dr. Lushington in the cases of The 
Milford (1), and The Jonathan Goodhue (2), that the 
section extended to the masters of foreign ships and 
gave them a remedy against ship and freight for their 
wages. Speaking, in the case of The Milford (1), of the 
contention that the 109th section of the Act restrained 
the application of section 191 to certain classes of ves-
sels therein named, he said : 

The language there used, however, is affirmative, stating the cases to 
which the third part of the Act shall extend ; there are no negative 
words which tend to show that the court should not apply section 191 

to foreign masters and seamen. As there are no such words is it con-
sistent with justice that the court should hold its hand in all these 
matters, and say that as to foreign masters it will impose a restric-
tion not found in the statute ? 

Now I cannot but think that Dr. Lushington made 
too little of the 109th section of the Act. The master's 
lien for wages was the creation of the statute. Affir-
mative words were necessary to create it. Negative 
words were not necessary. to limit its application. It 
is for the legislature to say in what cases it should 
exist, and I should have thought that it was consistent 
with justice for a court enforcing such a lien to hold 
its hand when it had gone as far as the legislature 
had seen fit to go. I am speaking now only of the 
maritime lien, not of the jurisdiction of the courts of Ad-
miralty over claims for master's wages, which is a dif-
ferent matter and exists as we have seen by virtue of 
other statutes. So far as The Merchant Shipping Act, 
1854, is concerned I do not find in its provisions any 

(1) Swab. 367. 	 (2) Swab. 526. 
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warrant for the proposition that the master of a ship 1893 

registered in the Province of Manitoba and trading on BERM x 

Lake Winnipeg had a lien for his wages earned on THE Saar 
such ship. 	 AURORA. 

Assuming, however, that section 191 should be con- nea,o,,, 
strued without reference to the 109th section of the JndYgment. 

Act, and that in 1870 the master of any ship had by 
the law of England a lien on the ship for his wages, 
was that law introduced into the Province of Manitoba 
by the Act 51 Victoria, chapter 33 ? As to that it is 
lear that the subject of a master's lien for wages is 

within the legislative authority of the Parliament of 
Canada, and it must, I think, be conceded that such a 
law would be applicable to the general circumstances' 
and conditions of the people of that province and to 
the navigation of Lake Winnipeg and the Red River. 
In respect to that aspect of the case I have no hesita-
tion in agreeing with Mr. Wade, whose argument is 
supported by the case of The Genesee Chief (1), and other 
authorities to which he referred. The question is, • it 
seems to me, concluded in this court by the Act of Par-
liament conferring upon it Admiralty jurisdiction 
throughout all navigable waters of Canada, whether 
tidal or non-tidal, or naturally navigable or artificially 
made so (54-55 Vic. c. 29 s. 4). There were, however, 
in 1888, two difficulties in the way of applying such a 
law to Manitoba. In the first place the Parliament of 
Canada had within a few years dealt with the subject 
of the shipping of seamen on the inland waters 6f the 
Dominion, their engagement and remedies for 
wages, and had given no lien to the mas 
ter for his wages, although such a lien existed 
in respect to vessels registered in the provinces 
adjacent to the sea (2). And I should hesitate to hold 
that by the general language of the Act of 1888, 51 

(1) 12 How. 443. 	 . (2) R.S.C. cc. 74-75. 
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1893 Vic. c. 33, Parliament had intended to make a change 
BE l3R MAN in the law of the Province of Manitoba relating to a 

THE SHIP master's remedies for his wages, which a few years 
AURORA. before when dealing with the subject, it had refrained 
iieaeona from making. 

for 
Judgment. In the second place, there was at the time no court 

capable of exercising Admiralty jurisdiction in the 
Province, and of enforcing a maritime lien against the 
ship. In that sense the law of the master's lien for 
wages was not at the time applicable to the Province. 
To borrow an illustration from the criminal law, there 
was no reason why incest or adultery should not, in 
Canada, have been punishable as offences against the 
law of England applicable thereto except that there 
were in Canada no courts in which the offender could 
be punished, the ecclesiastical law of England not being 
in force in the colonies. (In re The Lord Bishop of 
Natal) (1). 

As there were in the colonies no courts to enforce 
the law against the offences mentioned, the law was 
held not to be applicable to the colonies, so, I take it, 
that as in 1888 there was in Manitoba no court having 
Admiralty jurisdiction, the law of England respecting 
maritime liens was not applicable to that Province and 
was not introduced by the Act 51st Vic. chapter 33. 
For these reasons I am of opinion that the plaintiff had 
no lien upon the Aurora for the wages earned by him 
as master of that vessel. 

I do not understand the plaintiff to desire the judg-
ment of the court against the owners for the amount 

• admitted to be due to him. There is no question as to 
that, and he has proved his claim in the winding-
proceedings. 

The object of this suit was to determine the question 
of his lien against the ship. And the view I have 

(1) 3 Moo. P. C. N. S. 115. 
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taken of that subject makes it unnecessary to discuss 1893 

the question of the Admiralty jurisdiction of the court, 'Pt 

or the limits within which it might be exercised, in 	m 
T$É.Satr 

respect to a cause of action arising, in the Provinceof AuiiortA. 

Manitoba before the first of July or the second of Octo- Reasons 
ber, 1891, when The Colonial Courts of Admiralty Act, ardent. 
1890, and The Admiralty Act, 1891, respectively, came 
into force. I may add, however, that in giving a retro-
spective effect to statutes relating to procedure, which 
constitute an exception to the general rule that statutes 
are to be construed prospectively, care must be taken 
not to interfere with substantial rights ; and it is, I 
think, tolerably certain that to enforce a lien, not 
enforceable at the time the cause of action arose, would, 
in such a case as this, be an interference with the 
rights of parties. 

I am also relieved of the necessity of considering 
whether or not the facts that the Aurora. is in the 

• possession of the liquidator of the company, and that 
the mortgagees are not before the court, would have 
stood in the way of enforcing the master's lien if it had 
been found to exist. Tinder all the circumstances of 
the case I am not inclined to give costs to either party, 
bût that matter, and the question of the plaintiff's 
right to a judgment against the owners of the vessel 
for the amount due to him, may, if either party desires 
it, be reserved. 

Judgment accordingly. 

Solicitors for plaintiff: Wade 4  Wheeler. 

Solicitor for owners : G. H. West. 
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1893' ALEXANDER LUCAS 	...,...... SUPPLIANT ; 

Feb. 8. 	 AND 

HER MAJESTY THE QUEEN 	RESPONDENT. 

Election for the House of Commons—The North-West Territories' Represen-
tation Act (R.S.C. c. 7)—Returning officer—Claims for services of sub-
ordinate officers—Liability. 

A person duly appointed and acting during an election as returning 
officer under the provisions of The North-West Territories' Represen-
tation Act (R. S. C. c. 7) cannot recover from the Crown for the 
services of the several enumerators, deputy returning officers or 
other persons employed in connection with such election. 

PETITION OF RIGHT for the recovery of moneys 
alleged to be due by the Crown to a returning of-
ficer for services and disbursements in connection with 
an election in the North-West Territories of Canada. 

The facts of the case are stated in the ,judgment. 
The case was tried at Calgary, N.W. T., on the 22nd 

and 23rd of September, 1892. 

Lougheed, Q.C. and McCarter for suppliant ; 

Costigan, Q.C. for respondent. 

BURBIDGE, J. now (February 8th, 1898) delivered 
judgment. 

The suppliant, who was the returning officer at the 
election of a member to serve in the House of Commons 
of Canada;, for the Electoral District of Alberta, held 
on the 6th of March, 1891, brings his petition to 
recover from the Crown a balance of $7,195.76 which, 
he says, is due to him for his services and disburse-
ments in performing his duty as such returning-officer. 
His claim as rendered amounted to $12,106.56, of which 
he was allowed by the Auditor-General and paid the 
sum of $4,910.80. The defence is that he has been paid 
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all that he is entitled to. By the 5th paragraph of the 1893 

statement in defence it was alleged that the amount LIIc s 
paid had been determined by an order of His Excel- TsE 
lency the Governor-General in Council made under Qw EN. 

The North- West Territories' Representation Act (1) and Reasons. 
that the suppliant could not recover anything beyond Judflnent. 

such amount. But that ground of defence was aban-
doned at the trial. 

The claim consists for the most part of charges for 
the services of enumerators, deputy returning officers 
and other persons employed in connection with the 
election. There are besides some accounts for the hire 
of horses and for the cost of printing and advertising. 
For such charges the suppliant,, as he was acting for the 
Crown, is not, it is clear, personally liable (2), except 
where he has expressly made himself so (3) ; and that 
happened but once in this case and then for a small sum 
only. Neither has he paid the several amounts claimed, 
although in one or two cases he has made advances in 
excess of what has been allowed. The objection that 
arises on this state of facts is one, that in this case, the. 
Government does not wish to take advantage of. 
When, at the trial, attention was called to it, counsel,  
for the Crown at once agreed that the case should be• 
disposed of as if the suppliant had paid to the several 
persons interested the amounts which they should be 
found entitled to. On consideration, however, I have 
come to the conclusion that it would not be proper to 
adopt that course however convenient it might be for 

(1) R. S. C. e. 7 s. 66. 	Dreyfus, L. R. 5, Ch. D. 605 ; 
•(2) Macbeath v. Haldimand, 1 Summer v. Chandler, 2 P.&B. 175 ; 

T. R. 172 ; Unwin v. T'Volseley, 1 T. Palmer r. Hutchison, 6 App. Cas. 
R. 674 ; Myrtle v. Beaver, 1 East. 619 ; McKay v. Moore, 4 Rus. 
135 ; Hodgson v. Dexter, 1 °ranch, & G. 326. 
345 ; Gidley v. Lord Palmerston, 3 	(3) Cunningham v. Collier, 4 
Br. & B. 275 ; Autey v. Hutchison, Doug. 233 ; Gilbert v. Porter, 2 
17 L. J. N. S. C. P. 304 ; Parks Kerr 390. 
v. Ross, 18 Curtis 652 ; Twycross v. 
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1893 this particular case. There are a good many persons 
LII s directly interested in the result. Some of them were, 

v. 	it is true, before the court as witnesses and were THE 
QUEEN. examined and cross-examined upon their claims ; but 
Reasons they are not parties to the action and could not, I 

Judgment. think, be made parties thereto. None of them has 
either a fiat or a reference, and their claims are not 
before the court. Obviously, therefore, I have no right 
or authority to determine the several amounts to 
which they are entitled. 

With respect to the suppliant's personal services and 
expenses as returning officer I shall allow him three 
hundred dollars in addition to what he has been paid, 
and I think he should have his costs. 

I shall place the notes of evidence at the disposal of 
the Auditor-General if he cares to have them, and as 
an officer of his department was present at the trial,T.it 
is probable that a fair and satisfactory adjustment of 
the several accounts will be made without further 
litigation. But, if not, the suppliant may move to 
increase the judgment in his favour by the amount-of 
the account for which he became personally liable, and 
of any advances properly made by him. 

Judgment for suppliant with costs ; leave reserved as 
above. 

• Solicitors for suppliant : Lougheed, McCarthy 4-
McCaul. 

Solicitors for respondent : O'Connor, Hogg 4- 
Balderson. 
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ADMIRALTY DISTRICT OF BRITISH COLUMBIA. - 	1893 
...,.... 

HER MAJESTY THE QUEEN. 	PLAINTIFF ; 

AGAINST 

THE SHIP OSCAR AND HATTIE. 

Illicit hunting of seals in Behring's Sea-54-55 Vic. (U.K.) c. 19, sec. 1, sub-
sec. 5—Inlerpretation—Presence of fully-equipped sealer in forbidden. 
waters—Lawful intention—Burden of proof. 

By sub-section 5 of section 1 of the Imperial Act, 54-55 Vic. c. 19 (The 
Seal Fishery [Behring's Sea] Act, 1891) it is enacted that " if a 
" British ship is found within Behring's Sea having on board 
" thereof fishing or shooting implements or seal skins or bodies 
" of seals, it shall lie on the owner or master of such ship to prove 
" that the ship was not used or employed in contravention of this 
" Act." 

Held, that the words " used or employed " are not to be confined to 
the particular use and employment of the ship on the occasion of 
her seizure but extend to the whole voyage which she is then 
prosecuting ; and if the ship is found in the condition described 
in the said sub-section she is liable to forfeiture unless the presump-
tion therein raised can be rebutted by the owner or master. 

ACTION in rem for the condemnation of a ship for 
a contravention of The Seal Fishery (Behring's Sea) 
Act, 1891. 

The facts of the case are stated in the judgment. 

December 29th, 189 2. 

The case was heard before Sir Matthew B. Begbie, C. 
J., Local Judge in Admiralty for the district of British 
Columbia. 

O 

Pooley, Q.C. for plaintiff; 

Eberts, Q.C. for the ship. 

Sir MATTHEW B. BEGBEE, (C.J.) L.J. now (January 
5th, 1893) delivered judgment. 

16 

Jan. 6.. 
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1893 	In this case the court is asked to condemn the 
T 	Oscar and Hattie for a contravention of the Seal 

QUEEN Fishery (Behring's Sea) Act, 1891, chapter 19, section 1, v. 
THE SHIP sub-sections 2 and 5. (1). 

OSCAR AND The schooner Oscar and Hattie left Victoria on a seal-~IATTI
E. 

Reasons ing voyage, on. the 28th January last, and took a new 

Ja ferent. departure from Yakima, in Oregon, on the 18th Feb- tl~n 

—  ruary. She was seized on Wednesday, the 31st Aug-
ust last (the schooner's, i. e. Victoria time,—disregard-
ing the 180 degree long. limit) in Gotzleb harbour, 
on the north side of Atu Island, and so, within 
the prohibited waters ; having on board a full equip-
ment of arms and crew and two hundred and seventy-
six seal skins, and admittedly in all respects within 
the express terms of sub-section 5. The sole de-
fence is that the schooner was in that harbour, and 
in fact in Behring's Sea at all; solely for the purpose of 
procuring water, for want of which she was quite un-
able to'prosecute her return voyage to Victoria. The 
defence admits that the schooner had on the 17th June, 
1892, been duly warned not to enter Behring's Sea to 
fish there, and served with a copy of the Act. The 
Captain being examined on a commission declared 
that the schooner had entered the prohibited limits the 
day before the seizure, but only in search of water. 
That all the seal skins on board had been secured out-
side those limits, viz.: a little to the southward of 

(1) Sub-section (2). While an in such killing, taking, hunting or 
Order-in-Council under this Act attempt. 
is in force— 	 Sub-sec. (5) If a British ship 

(a) A person belonging to a is found within Behring's Sea hav- 
British ship shall not kill, or take, ing on 	thereof fishing or 
or hunt, or attempt to kill or take, shooting implements or seal skins 
any seal within Behring's Sea or bodies of seals, it shall lie on 
during the period limited by the the owner or master of such ship 
Order ; and 	 to prove that the ship was not 

(b) A British ship shall not, nor used or employed in contraven- 
shall any of the equipment or tien of this Act. 
crew thereof, be used or employed 
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Copper Island, nearly two hundred miles from 1893 

Atu, and about one hundred miles (roughly rI 
speaking) from the dividing line claimed by the QUEEN 

' 	United States, and which bounds the forbidden THE SHIP 

waters on the west as the chain of the Aleutian 
OSCAR AND 

TTATTIE. 
Islands bounds them on the south. That, finding seals Reasons 
scarce and the weather bad, and being besides .rndfgwent. 
short of water, he being then about forty or fifty 
miles off the south-east end of Copper Island, deter-
mined to abandon further hunting and return to 
Victoria ; but in order to procure water, he bore away 
for Gotzleb harbour;  in Atu Island, which he had 
known before of, and where he moored on Tuesday 
evening 30th August at 6.30 o'clock. The next morning 
he commenced watering his vessel and took fifteen 
hundred gallons on board that day, when at 5 p. m. 
he was seized by an officer from the United States 
ship Mohican. 

In support of these allegations there were produced 
Captain Turtle's deposition, the log of the Oscar and 
Hattie, and the evidence of Joseph Brown, a hunter. 
The evidence of this last witness was almost perfectly 
immaterial. He probably knew nothing—he certainly 
said nothing—as to the localities visited by the 
schooner in the course of the summer, Probably none 
of the crew, except the master and the mate, could 
speak with any knowledge of the matter, but only 
what they had heard from these two ; and the mate 
was not examined. 

There seemed to be during the argument some mis-
conception on both sides as to the nature of the charge 
and the facts which would exonerate the schooner. 
The prosecution seemed to treat the presence, within 
the forbidden limits, of a British ship fully equipped 
for sealing as a substantive offence. That.is not so. A 
perfectly innocent man may be found standing over a 

1631 
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1893 newly slain corpse with a bloody knife in his hand. 
THE 	That would arouse vehement suspicion, but is not a 

QUEEN crime in itself. Again, the defence seemed to suppose 
V. 

THE SHIP that if they showed that the schooner was not actually 
OSh AR 

ATTIE. hunting
E. 
	when seized, but, on the contrary, had a vex HdT y~ 	 y 

aeaauna good and innocent reason for being there at that time, she 
Judfinent. was bound to be returned to the owners. That 

assumes, in favour of the ship, the narrower meaning of 
the words of the Act. For the question then im-
mediately arises, do the words 'used or employed in 
contravention of the Act' refer to the use or employ-
ment on that particular occasion ; or do they not 
rather mean employment generally on the voyage. I 
think they must have the latter and wider meaning. 
For otherwise, the master of any ship seized in Behring's 
Sea, especially if near the land (unless seized in 
active pursuit of seals), could easily contrive an excuse 
—none perhaps more easily contrived or established 
than a scarcity of water—to show that he had, at 
the time of capture, a lawful intention, or even 
that he was there through necessity. And in the case 
of a seizure of a ship actually engaged in hunting, it 
seems quite improbable that the legislature should 
enact that merely an inference, liable to rebuttal, is 
to be drawn from her being seized red-handed. I think 
the section means that a ship seized with arms, etc., 
was to be deemed to have offended against the Act, 
and forfeitable, unless the contrary were shown. The 
particular purpose on which the ship was actually 
engaged when seized may have been, and probably 
would be, occasioned by, or be necessary for, the pro-
secution of the general purposes of the voyage ; of 
which indeed, it thus becomes a part ; and though 
colourless and indifferent in itself, becomes illegal, just 
as much as lowering a boat, if performed as a part of the 
illegal use or employment of the ship. In a word, if 
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the schooner was short of water on August 31st., it 1893 

would be necessary for her to take a fresh supply, what- 
ever she had been doing or was about to do, whether QUEEN 

v. 
engaged in sealing or on her return to Victoria ; and the THE Sail,  

HT 
T

A
E

N
.

Dtaking of such supply throws no light whatever upon  

her plans or purposes or employment. The question, 
neaeonet 

therefore recurs : What is the evidence offered in re- lb.' 
buttai ? At the end of the argument I reserved my 
decision, intimating at the same time that the conduct 
of the schooner had at the very least been so suspicious 
as fully to warrant the seizure on the part of the naval 
officers of both services. I wished also to examine the 
log and the courses it records for the whole voyage, 
about which really nothing had been said in argument. 
And the log produced certainly throws a strong light 
on the truth of the case. In Captain Turtle's evidence 
the only statement in exoneration is in ambiguous 
terms—' I never lowered a boat in Behring's Sea,' is 
his expression, which he again repeats, and a third 
time adopts when repeated to him by his counsel, 
excepting, of course, the boats in G-otzleb harbour on. the 
31st August. He uses no other expression of denial. 
I do not wish to attribute to him any desire to deceive 
the court or his owners, but many of his statements—
nearly ail of them—are so flatly contradicted by the 
statements in the log, by Commander Johnson, and 
even by his own evidence, that all his words are to be 
carefully weighed ; and it is impossible to carry them 
further than the dry meaning they express. It is 
evident that he does not, in express terms, contradict 
the charge that he was in Behring's Sea attempt-
ing to hunt seals, and that the schooner was em-
ployed for that purpose. All he says is that he 
himself never lowered a boat there. To understand 
the accuracy of Captain Turtle's memory, and the 
credit his statements deserve, we must compare them 
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1893 with the log, with his own statements, and with the 
THE 	other evidence in the case. Now, his own statement, 

QUEEN made on oath, is that he made up his mind to get water 
N. 

THE Snip on Friday, the 26th August, when forty or fifty miles 
OSCAR AND south of Copper Island, immediatelybefore bearing 

away for Atu Island ; that he could not make the south 
Reasons 

Jndgfor 	side of Atu Island on account of the wind, and that 
his want of water was the only reason why he was 
found within Behring's Sea at all. Every one of these 
statements is contradicted by the entries in the log. 
On the 26th the log makes no mention of scarcity of 
water, but states that at noon that day they sighted Cop-
per Island twenty miles off, ran for six hours north-west, 
which must have taken them pretty well up the coast 
of Copper Island ; and then, i.e., 6 p.m., on August 26, 
commenced a south-easterly course, on the average, for 
about sixty hours. Then the log for the first time men-
tions a shortness not of water only but of fuel also, and 
that Captain Turtle resolved to find a supply of both 
(i.e., water and drift wood) "here." This was at-noon 
on the 29th, up to which time their course seems to 
have been well enough directed for Victoria. The 
distance run each day, as well as the rate per hour, is 
entirely omitted from the log ; but. it seems reasonable 
that on the -29th August they should be well to the 
'southward and eastward, not of Atu Island merely, 
but of Aguttou, an island fifteen or twenty miles south of 
Atu ; an appreciable distance on the return to Victoria. 
Then, according to the log, the master, making for 
water and fuel, turns his course completely round, viz., 
westward, in consequence of which manoeuvre about 
10 p.m. Aguttou Island is stated in the log to be abeam 
and they double the west end of Atu Island the follow-
ing morning, the 30th. So completely does the log 
contradict the master's statement that he could not 
make the south side of Atu Island for the wind, 
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whereas he had. ,just come from the south side. Of 1893 

course, it may be that there is no convenient watering 
place either on Aguttou or the south side of Atu ; but QUEEN 

v. 
that is not what the master says was his reason for THE, SHIP 
makingGotzleb harbour. The master's evidence is also OSCAR E 

HATTt. 
D 

contradicted as to the state of the weather in Gotzleb 	o~ 
• harbour. The log alleges the wind to be strong nor- ,,adfgmeni. 

therly ; cloudy and rainy ; the master describes the 
way as an open roadstead facing due north, but that he 
was protected against the heavy swell--" rough, 
stormy, with a heavy sea,"—by a westerly bluff, which 
could hardly protect him from the north. The log 
says nothing of this. Commander Johnson's evidence 
Contradicts it; and the state of the weather on this lee- 
shore did not prevent the schooner taking on board fifteen 
hundred gallons of w ater in two or three hours when he 
once commenced operations. Captain Turtle's evi-
dence (in itself not very probable) says that Commander 
Johnson, immediately after the capture, admitted that 
the schooner had only come into Behring's Sea for 
water. How could the Commander make such a state- 
ment ? Of what value is it, if made ? How could 
he know where the schooner had been, or what she 
had been about ? And the whole alleged admis-
sion is completely contradicted by the Commander 
himself. Nor does Captain Turtle fail to contradict 
himself, apparently. He says : 	̀ Gotzleb is the 
harbour I know ;' and again : ' I did not want to 
go into Tschitschogoff harbour but Gotzleb.' But later 
on he has forgotten this preference, and says he went 
into Gotzleb as the only one he could make with 
safety. By his evidence also on the same page, Cap-
tain Turtle appears never to have been in Behring's 
Sea in his life, except on this unfortunate occasion. 
How did he know these two harbours so well as to dis-
tinguish between theircharacters'r > He says hehad no 
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1893 chart except the general chart of Behring's Sea, on a 
THE 	scale, I suppose, of some forty miles to the inch ; and his 

QUEEN deposition leads one to suppose that he had no other 
THE SHIP sources of information ; and he had never been 

SHA
T ANDR  	

on a sealing voyage before. How then did he know ? 

Reasons This seems to have struck even himself a little, for 

Xitdfgment. when asked why he went into that particular harbour, 
he says on the same page, after giving a very bad ac-
count of the weather : `It was the only harbour I could 
make out that I thought it safe to go into.' And this 
witness is very cautious about his statements, for he 
for a long time declines to commit himself to the state-
ment that the Aleutian Islands are the southern 
boundary of Behring's Sea, though he was warned by 
the United States steamship Adams, and furnished 
with copies of the proclamation, Act of Parliament and 
order-in-council, —documents which very plainly 
describe the proscribed boundaries. Clearly none of 
these statements by Capt. Turtle can be relied on for 
rebutting the statutory inference which I am com-
manded to draw from the equipment of the schooner. 

Then I was referred to the log, and certainly the 
entries there show, if they can be relied on, that the 
Oscar and Hattie did not, during the month of August, 
enter on the forbidden limits, except with an innocent 
purpose. But upon the log, as produced, there are many 
remarks to he made. In the first place I apprehend 
that in these proceedings the statements in the log, 
like the entries in a merchant's ledger or day-book, 
may be evidence against the owners but not for them. 
In the next place on examining the hand-writing, the 
whole appears to have been written by Peters, the 
mate, as it professes to be (certainly, I think, by a 
German) ; and the last entry states their arrival at 
Ounalaska on the 5th September. The original log-
book ought surely to have been taken into the posses- 

Mrr 
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sion of the captors when the schooner herself was 1893 

seized, and carefully retained by them. Then the THE • 
entries would have been beyond suspicion, and would, QUEEN 

v. 
perhaps, have contained much information which is THE SHIP 

now wanting. 	
OSCAR  HAT  AND 

g 	 ATTiE. 
I do not quite understand how the log-book has been aea®ans 

treated since August 81st. At page. 5, the master says J„df°„e„t. 
it was seized by Ensign Harrison on August 31st. ; but 
it must have been returned immediately, for Peters, 
the mate continues to make entries up to the arrival,  
on September 5, at Ounalaska. The master's state-
ment is either untrue or disingenuous in not stating 
this clearly : if he and Peters had contemplated the 
construction of a fictitious log, they had most ample 
opportunity. And the production of a log-book of 
this character, under the circumstances, merely adds 
to the suspicious nature of the whole case for the 
defence. But the carious thing about this log-book is 
that, although it is called on the title page " Log of 
the schooner Oscar and Hattie on a voyage from Vic-
toria to the North Pacific," a title which is repeated at 
the head of each page up to the 26th or 27th August, 
and although we are told that the schooner first left 
Victoria on the 28th January, and received her present 
master and sailed from Yakima on the 18th February, 
the log produced commences on the 30th July at some 
point off Copper Island. There are six months unac-
counted .for, and this is the only log-book referred to or 
mentioned in argument. Under the circumstances it 
seems very.  doubtful whether Captain Turtle's state-
ment in his deposition or the mate's in the log as to 
the transactions in August is the less 'entitled to credit. 
But even if one of them be exactly true, I do not see 
how it proves more than this, that during one month 
out of the seven, from the 20th January to the 30th 
August, the schooner did not contravene the Act. 
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1893 Neither the log nor Captain Turtle speak of the other 
Tâ 	six months. There is therefore no rebutting evidence 

QUEEN at all except Captain Turtle's wide declaration that V. 
THE SHIP except on the 80th August, he never `lowered a boat' 

OSCAR AND 
in Behring's Sea. This does not even amount to a 

Reasons point-blank. denial that the ship was employed in 
Judfinent. hunting in contravention of the Act. And for the rea-

sons above given, the case being otherwise full of sus-
picion—no log-book for June or July, no tender of 
Peters for examination, no explanation of the direct 
contradiction between the log and the master's state-
ments in examination—I do not think this sufficient 
to rebut the statutory presumption, though if these 
proceedings had been against individuals, a jury might 
have hesitated in favorem libertatis to find them guilty 
of a misdemeanour. I, therefore, declare for the condem-
nation of the schooner, tackle and cargo under the Act. 
Any application respecting the fund in court or other 
fruits of the capture may be made to me in Chambers. 
I suppose the successful captors do not apply for the 
costs. If they du I must award them against the 
owners. 

If I am wrong in my construction of the inference to 
be drawn under sub-section 5 of section 1 of the Act 
(1), there is now a cheap and ready appeal court at 
Ottawa ; it is no longer necessary to have recourse to 
the costly and tardy appeal to. the Privy Council. 

Judgment accordingly. 

Solicitor for plaintiff: Chas. E. Pooley. 

Solicitor for the ship : D. M. Eberts. 

(1) The Seal Fishery (Behring's Sea) Act, 1891. 
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ISAAC ARCHI BALD ...  	SUPPLIANT ; 1893 

AND 

HER MAJESTY THE QUEEN .. 	RESPONDENT. 

Construction of public work—interference with public rights—Damage to 
individual enjoyment ,thertof, :Liability-50-51 Vic. c. 16 see. 16 (c) 
—Construction of. 

Where the Crown, by the construction of a public work, has interfered 
with a right common to the public, a private owner of real 
property whose lands, or any right or interest therein, have not 
been injured by such interference, is not entitled to compensation 
in the Exchequer Court, although it may happen that the injury 
sustained by him is greater in degree than that sustained by other 
subjects of the Crown. 

2. The injurious affection of property by the construction of a public 
work will not sustain a claim against the Crown based upon clause 
(c) of the 16th section of The Exchequer Court Act (GO-51 Vic. c. 16) 
which gives the Court jurisdiction in regard to claims arising out 
of any death or injury to the person of to property on any public 
work, resulting from the negligence of any officer or servant of 
the Crown while acting within the scope of his duties or employ- 
ment. 	• 

PETITION OF RIGHT to recover compensation for 
the injurious affection of property arising from the 
construction of a public work. 

June 9th, 1891. 

Pursuant to an order of this date, the facts in issue, 
having been agreed upon by counsel, were submitted 
to the court in the form of a special case under the 
provisions of rule 111 of the Exchequer Court rules. 
The arguments were also reduced to writing and filed 
in pursuance of an agreement between counsel. 

The following are the facts • stated 'in the special 
case:- 

1. The suppliant is now and has been for the past 
eight years or more the owner of an estate for years in 

Jan. 23. 
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1893 a certain saw-mill site and premises and the buildings 
Aac s LD thereon erected, situate on Barrachois Brook, District of 

Boisdale, in the County of Cape Breton, in the Province 
of Nova Scotia, about one mile above Barrachois 
Pond, and being part of a lot of land granted to one 
Donald McNeil, said property being known as the 
Archibald mill property. 

2. That the suppliant purchased said mill site and 
erected saw-mills thereon largely by reason of the 
excellent facilities afforded by the Barrachois Pond for 
rafting and floating suppliant's timber and lumber to 
convenient places for shipping to market and the lum-
ber to convenient temporary piling-grounds. 

3. That in. or about the month of October, in the 
year 1889, the Government of Canada, represented by 
the Minister of Railways and Canals, his engineers, 
superintendents, agents, workmen and servants, caused 
to be erected, in connection with the construction of the 
Cape Breton Railway, a public work authorized by 
statute of the Parliament of Canada, a bridge across the 
said Barrachois Pond about a mile and a-half below the 
suppliant's said saw-mill and premises, and the said 
bridge so erected impedes and obstructs the floating of 
rafts of timber or lumber on said Barrachois Pond and 
impairs the usefulness of the said Barrachois Pond for 
the purposes of rafting and floating timber and lumber 
on said Barrachois Pond. The said Barrachois Pond 
is an arm of the Bras D'or Lake, which said Bras D'or 
Lake is a navigable water, but said Barrachois Pond is 
shut off from the said Bras D'or Lake by a beach and 
the only connection between the said Barrachois Pond 
and the said Bras D'or Lake is by a small channel two 
and a-half feet deep and not 'of sufficient size for the 
passage of vessels. The area of said Barrachois Pond is 
about one-third of a square mile. The tide ebbs and 
flows in said Barrachois Pond and the water is 

V. 
THE 

QUEEN. 

Statement 
of Facts. 
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sufficiently deep for small vessels. The said bridge is 1893 

constructed across the upper portion of said Barrachois AEcx âALn 

Pond at a place seven hundred feet wide and the 
THE 

position of said Barrachois Pond and said mill and QUEEN. 
bridge and the surroundings is correctly shown on the Statement 
plan filed herewith markéd " A," and the distances as of Facts. 
represented on said plan are correct. 

4. The suppliant does not own the land situate 
between the said saw-mill and said Barrachois Pond 
or any part thereof or the land covered by said Barra-
chois Pond or any part thereof. 

5. The suppliant formerly conveyed his lumber from 
his said saw-mill on said plan marked " Isaac Archi-
bald's saw-mill " to a shipping place by hauling same 
from said mill to the head of said Barrachois Pond 
marked on said plan " old piling-ground," a distance 
of one mile and by rafting from said " old piling • -
ground " to a point on said plan marked " Sandy 
Beach," a distance of about one and a-quarter miles, and 
in consequence of the construction of said bridge the 
'suppliant now conveys his lumber from his said mill 
to a shipping place by hauling from said mill to a 
point on said plan marked " new piling-ground," a 
distance of two and one-half miles, or to North Sydney 
or Grand Narrows, distant, respectively, eighteen miles 
and twenty miles. And in consequence of the con-
struction of said bridge the suppliant has been hindered 
and obstructed in rafting his lumber to a shipping 
place as he formerly did and he has suffered loss and 
damage,- and it is admitted by the Crown that if the.  
suppliant has a right to raft his lumber down said 
Barrachois Pond that by the construction of said bridge 
the suppliant's said saw-mill and premises have been 
injured and decreased in value. 

The question for the opinion of the court is whether 
the Crown is liable for said injury and decrease in 
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1893 value of suppliant's said-saw mill and premises and for 
ARCHIBALD the said loss and damage. 

v. 
THE 	Code, for the suppliant, contended that the authori- 

QUEEN. ties are conclusive on the question as to Barrachois 

of c~ sel. Pond being a public navigable water, and thus, a 
public highway. (He here cited Angell on Water-
courses (1) ; Coulson 4- Forbes nn Waters) (2). The sup-
pliant as one of the public had a right of way for his 
logs and lumber, even if the said pond could not he 
termed a navigable water, inasmuch as it was capable 
in its natural state and with its ordinary volume of 
water of transporting the same. Then, having the 
undoubted right to use the said pond for such a pur-
pose, he has suffered damage in being obliged to haul 
his lumber a much greater distance than before the 
bridge was built, and by reason of the consequent 
diminution in value of his saw-mill and premises. 
This is a damage peculiar to himself and such as is 
contemplated in Crandall v. Mooney (3) ; _Meson v. 
1Vfoore (4) ; Winterbottom y. Lord Derby, (5) ; and Hart 
v. Bassett (6). 

The respondent on the facts admitted has been 
guilty of a breach of duty under the provisions of t/te 
Government Railways Act (7). Having obstructed. 
the stream, the Crown, under this statute, was under an 
obligation to restore its former state of usefulness. 
The bridge could have been so constructed as to ob-
viate the injury to the pond in the manner mentioned. 
That being so, a case of negligence is established 
against the servants of the Crown employed in the 
construction of this bridge, and the liability attaches 
to the Crown under sub-section (e) of section 16 of 50- 

(1) 7th ed. p. 691, 697, 702. 	(5) L. R. 2 Ex. 316. 
(2) P. 58. 	 (6) Sir T. Jones' Rep. 156. 
(3) 23 L. R. C. P. 212. 	(7) R.S.C. c. 38 see. 5 sub.-sec. 
(4) 1 M. Ray m. 456. 	(h) and sec. 7. 
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51 Vic. ch 16. (He here cited The City of Quebec 'y. 	1893 

The Queen (1) ; and Brady v. The Queen) (2). 	'ARc Is LD 
There has been in this case a physical interference 	v. THE 

with a public right which the suppliant was entitled QUEEN. 

to make use of in connection with his property, and Ara 	ent 

which right gave such property an additional market 
of Counsel. 

value. (He here cited - The Metropolitan. Board of 
Works y. McCarthy) (3}. 

Ritchie, for the respondent, argued that no right to 
float property on rivers except in the way of navigation 
is given by the law of England, but on the American 
continent the usefulness of streams for conveying 
logs has led to legislation giving such rights. This is 
the case in several of the American States, and also in 
the Province of Ontario. In Nova Scotia also the sub-
ject has been dealt with by the legislature.- Section 8 
of c. 69 of the Revised Statutes of Nova Scotia (4), deals 
with the subject as follows : " The Municipal Council 
shall when necessary make regulations respecting the 
bringing down of logs, timber and lumber on 
rivers, and the seasons of the year at which the same 
shall be brought down, and the removal •of obstruc-
tions thereto." Section 9 of the same statute enacts 
that " persons may bring logs, timber and lumber 
down rivers in reference to which such regula-
tions have been made, provided they shall in 
all respects conform to the regulations and do as 
little damage as possible to the owners of the soil 
adjoining." It is submitted that this statute 
impliedly enacts that rivers cannot be used for the 
floating of logs and lumber unless regulations have. 
been made by the municipal council, and it does not 
appear that any such regulations have been made in 
regard to the Barrachâis Pond. 

(1) 2 Ex. alt. 252, 	 (3) L. R. 7 H.L. 243. 
(2) 2 Ex. C.R. 273.. 	 (4) 5th. series. 



256 	 EXCHEQUER COURT REPORTS. 	[VOL III. 

1893 	The injury to, the suppliant is only in respect of a 
ARC s LD public right and as one of the public. The right is 

v. 
THE 	

not so connected with his property as to render the 
QUEEN. Crown liable for injurious affection. (Here he cited 

Argument Archibald y. The Queen (1) ; Ricket y. The Metropolitan 
of Counsel. 

Ry. Co. (2) ; The Queen V. The Metropolitan Board of 
Works) (3). 

There is no remedy in such a case as this provided 
for by sec. 5 (h) of The Government Railways Act. The 
argument for the suppliant on this point goes to show 
that building the bridge was an unlawful act, and if 
this is so the Crown would not be liable on a petition 
of right in this court brought under sec. 16 (e) 'of 50-51 
Vie. e. 16. 

It is clear that the injury complained of is not an 
injury to " property " in respect of which the author-
ities say compensation should be made, nor does the 
injury arise from the negligence of any officer or 
servant of the Crown while acting within the scope of 
his duty or employment on a public work. 

BURBIDGE, J. now (January 23rd, 1893) delivered 
judgment. 

The petition of right in this case is brought to 
recover compensation for the injurious affection, by the . 
construction of the Cape Breton Railway, of the sup-
pliant's property consisting of a saw-mill site and pre-
mises and buildingsthereon erected,situate at Barrachois 
Brook, in the District of Boisdale, and C9unty of Cape 
Breton. 

The case came on for hearing at Sydney, in June, 
1891, and it appearing to me at the time that the 
petition could not be maintained the hearing was 
deferred until the questions of law were settled upon a 

(1) 2 Ex.C.R. 374. 	 (2) L.R. 2 H.L. 175. 
(3) L.R. 4 Q. B. 358. 
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case to be stated. That case has since been filed, and 1893 

the matter now comes before' the court thereon and ARC sALD 

upon written arguments submitted by counsel for the TaE 
suppliant and for the Crown. 	 QUEEN. 

On the question of injurious affection I see no reason 
to change the opinion t expressed at the hearing. JndPgment. 

Assuming that Barrachois Pond was navigable and 
that the suppliant had a right to use the same for raft- 
ing and floating his timber or lumber thereon, the 
right was common to the public, and the interference 
therewith of which he complains, though it may have 
differed in degree did not differ in kind from that to 
which others of Her Majesty's subjects were exposed. 
There was no injury to the suppliant's land as such, 
nor to any right • or interest therein. I had occasion 
to discuss this question in The Queen y. Barry, et al (1) 
and to refer to the cases at some length, and to the 
principles deducible therefrom, and I am satisfied that 
under the facts of this case the suppliant's claim for 
compensation for the injurious affection of his property 
cannot be sustained. 

I am also of opinion that he cannot succeed on the 
other ground now put forward for the first time, that 
his case falls within clause (c) of the 16th section of 
The Exchequer Court Act 	which gives the court 
jurisdiction in respect of claims against the Crown 
arising out of any injury to property on a public 
work resulting from the negligence of an officer or 
servant of the Crown acting within the scope of his 
duties or employment. 

Judgment for the respondent with costs. 

Solicitor for suppliant : G. H. Murray. 

Solicitor for respondent : .T. A. Chisholm. 

(1) 2 Ex. C.R. 354. 	 (2) 50-51 Vic. c. 16. 
17 
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1892 	 TORONTO ADMIRALTY l)ISTRIOT. 

Oct. 6. JAMES REIDE AND MATTHEW HAYES, 
PLAINTIFFS ; 

AGAINST 

THE SHIP QUEEN OF THE ISLES, 

AND 

J. A. CAMPBELL (INTERVENING) 	DEFENDANT. 

Maritime law—Lien of master for disbursements and wages—Lien for liability 
assumed by master—The Merchant Shipping Act, 1854 s. 191-52-53 
Vic. (U.K.) c. 46 s. 1. 

The master of a ship sought to enforce a claim its rem, for wages as well 
as for disbursements and liabilities assumed in respect of neces-
saries supplied the ship, for which he had made a joint-note with 
the owner for $250 under an agreement that the note should be 
paid out of the earnings of the ship. This agreement was made 
without the consent or knowledge of the mortgagee. 

Held, that the master had a maritime lien for his wages as well as for 
disbursements actually and necessarily made and liability incurred 
in connection with the proper working and management of the 
ship, and that the limit of such liability would be to the value of 
the vessel and freight. 

2. That the master did not exceed his authority in borrowing money • 
on the note for the purposes of the ship, it appearing that the sum 
so borrowed had been duly and properly expended for the ship. 

MOTION to confirm a report of the local registrar. 
The facts of the case are as follows : James Reide, 
the first named plaintiff; was the master of the 
vessel the Queen of The Isles. The action is brought 
for a balance of his wages of $295, and for disburse-
ments. The registrar in his report found that the 
balance of the disbursements for the year 1891 was 
$16.31, that being the amount which the master had 
actually disbursed above the receipts of the vessel 
for that year. The balance of the wages for this season 
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he fixes at $295, and the balance of the disbursements 1892 

above actual receipts for this year, $1.67 ; and he also • REIDE  

reports " that the plaintiff Reide became joint-maker of THE SHIP 
" a note for two hundred and fifty dollars with in- QUEEN OF 

" terest thereon at ten per cent with one H. S. Scad- 
THE ISLES. 

" ding, the owner of the said ship ; one hun- *tete""'"' or Facts. 

" dred and twenty-five dollars of the proceeds of the 
" said note being applied as part payment of wages 
" due to the plaintiff for the season of 1891, and the 
" remaining one hundred and twenty-five dollars being 
" disbursed by the said plaintiff as master of the said 
< ` 

 
ship.,, P~ 
The owner of the vessel and the master made this 

note for $250 to raise money for the purposes of the 
vessel. The proceeds of the $250 were applied, first, 
$125 towards the wages of the master for the season 
of 1891, and the balance of it is debited in the cash 
accounts of receipts for this year. It was shown clearly 
in the evidence that the proceeds of the $250 note were 
actually used for the purposes of the vessel. 

October 6th, 1892. 

Mulvey, for plaintiffs, moves to confirm the report, 
and for payment out of court : Our claim is based on 
section 1 of 52-53 Vic. (U. K.) c. 46, amending the 
191st section of The Merchant Shipping Act, 1854. We 
say if we have to pay the disbursements We should 
get the money from the boat ; and that we are liable 
for it, I think, is clearly shown by the evidence, and 
for that reason we say that we should get it from the 
proceeds of the vessel. The Merchant Shipping Act, 
1854, and its amendments, apply to this court, the main 
statute being in effect re-enacted by the Act establishing 
this court (1). Under the 191st section of The Mer-
chant Shipping Act, 1854, the master has the same 

I7% 
(1) The Maritime Covert Act, R.S.C. e..137. 
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1892 liens, rights and remedies to recover his wages as a 

R n 	seaman has, and I say that a master has also. a mari- 

THE SHIP 
v. 	time lien on the boat to recover his disbursements 

QUEEN or under the amending Act. 
THE ISLES. I would also refer your Honour to the case of the 
Ar~aun , 7. Sara (1). This case was reversed in the House of of Cot~n~e 

Lords ; and that is the reason why the amending Act 
was passed, and therefore this case is good authority. 

The case of the Sara (1) was originally decided in 
1887, and the case on appeal in 1889, while the statute 
was passed on the 26th August, 1889. I submit, there-
fore, that the judgment of the House of Lords in the 
Sarah is authority now on the subject. It was held in 
the House of Lords that the master had a maritime 
lien, although he had not paid a liability he had under-
taken on behalf of the ship at the time he brought his 
action, but was liable to pay it if he was sued. 

The circumstances were all very much the same as 
those here. 

In the present case there is a joint-note made by 
the master and owner. The owner has since abscon-
ded and the master is liable for the amount, and, there-
fore, I submit it should be paid as soon as the note 
itself is deposited in the registry. 

I also submit that it nowhere appears in evidence 
or from the records in this case that Mr. Dennison's 
client is a mortgagee. 

Dennison, for intervening mortgagee : I submit that 
such an agreement as that set up by the plaintiffs could 
not be made between the captain and the owner to the 
prejudice of the mortgagee. The claim of the captain 
is in respect of $125 wages and a certain amount of dis-
bursements. At the time of the receiving of this money 
it was cash in the captain's hands ; it was not the case 

(1) 12 Pr. Div. 158. 
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of a note having been given, but cash in his hands and 1892 

he treated it as having been paid. the $125. 	 RDE 
I submit further, that in a case like this, once• a lien 	12. 

THE SHIP 
is gone it can hardly be revived, and I maintain the QUEEN OF 
lien for wages is lost, when the captain is paid. And. THE IsLEs. 
further, the note is for $250 and interest at ten per 2cou' ent of Coum~el, 
cent., and I submit that no agreement between the 
owner and the master can raise a liability like that to 
the prejudice of the other parties..  

No necessity is shown for the making of a bottomry-
bond or anything of that nature ; and I submit, in the 
absence of any such necessity, this can hardly be taken 
to be a bottomry-bond. This agreement, I submit, 
could not be dealt with as a lien upon the boat at all, 
or at aiiy rate a lien at such a high rate as ten per cent 
interest. 

I also submit, from th e stand-point of the mortgagee, 
that the captain and owner have no right to enter into 
such a contract, unless necessity is shown, where the 
interest is to be charged at a higher rate than six per 
cent, because other creditors would then be practically 
at the mercy of the owner. 

MCDOUGALL, L: J.--If you allow the owner to 
remain in possession the captain is not bound to con-
sider the mortgagee at all, so long as he acts in good 
faith. He might do anything that would bind the 
owner in the same manner and to the same extent as 
if there were no mortgage against the vessel at all. The 
fact of the mortgage being there does . nôt alter his 
relation one way or the other. If he could bind the 
owner, supposing there were no mortgage on the boat, 
such an act would be equally binding on the owner if 
she were mortgaged so long as the vessel was in the 
custody and under'the control of the owner. 
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1892 	My judgment, therefore, is that the master has a 
g E  maritime lien for his wages and also has a maritime 

v. 
THE SHIP lien, to rank with wages, for disbursements actually 
QUEEN OF and necessarily made and the liability incurred in 
THE IBLEs. connection with the proper working and management 
Remns of the ship, and that the limit of the liability would 

Judgment. be restricted only to the value of the vessel and freight. 
I also hold that the master did not exceed his author-

ity in borrowing money on the note for the purposes 
of the ship, it appearing that the sum so borrowed had 
been duly and properly expended for the ship. 

I, therefore, confirm the report of the registrar and 
decree that the amount found by the said report be 
paid to the plaintiff Reide on the delivery up of the note 
referred to, and on filing, in the registry, receipts for 
the different disbursements shown. Interest to be 
calculated at ten per cent to the maturity of the note, 
and six per cent afterwards until the amount is paid. 

Judgment accordingly. 
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TORONTO ADMIRALTY DISTRICT. 	 1893 

Feb. 2. 
JOHN CHARLTON AND THOMAS PLAINTIFFS ; 

CHARLTON 	  

AGAINST 

THE COLORADO AND THE BYRON TRE RICE. 

Maritime law—Collision—Damages—Admission in pleading—Evidence—
Obligation to begin—Cost of survey—Notice--Demurrage. 

During the early hours of the morning of August 12th, 1891, a colli-
sion occurred between the plaintiffs' vessel lying moored to a dock 
in Windsor, Ont., and a barge in tow of a tug. The defendants 
in their pleadings admitted the collision, but claimed that the plain-
tiffs' vessel was in fault, since there was no light on board aiid no 
stern-line out, in consequence of which latter neglect she swung 
out into the stream as the tug and its tow were passing at a reason-
able distance away from her, and that the collision was occasioned 
thereby. 

1. Upon the question as to whom should begin,— 
Held, that the defendants having admitted that their vessels were mov-

ing and the plaintiffs' vessel was at rest, and that a collision had 
occurred, they must begin on the question of liability for the acci-
dent, with a right to reply on the question of the amount of 
damage, if it were necessary to go into that question. 

Held, also, that it was necessary for the defendants to establish such 
negligence against the plaintiffs as would contribute to the accident, 

' and that as it was about daylight at the time of its occurrence and the 
plaintiffs' vessel was admittedly seen by the tug when more than one 
hundred feet distant, the tow being at that time three hundred feet 
behind the tug, and further, since the evidence showed that the 
plaintiffs' vessel was properly and securely moored to the dock, 
the absence of light did not constitute such negligence on the part 
of the plaintiffs as contributed to the accident. They were, there-
fore, entitled to recover for the damage arising from the negligent 
navigation of the tug and her tow, to the amount of the actual 
cost of the repairs and also the cost of towage to the ship-yard. 

2. A survey of the damage done to their vessel was made at the plain-
tip's' instance. Notice of intention to have a survey made was 
only given to one of the defendants, and that by mailing a letter 
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1893 	to his address on the day before the survey was made. Notice of 

CHARLTON 	
the result of the survey was given to the defendants. 

V. 	Held, that the cost of the survey was not chargeable to the defendants, 
THE 	because reasonable notice was not given to enable thent to be 

COLORADO 	present or to be represented thereat. 
AND THE 

BYRON Held, also, that demurrage should not be allowed, inasmuch as the 
TRERICE. 	vessel was lying idle at the time of the collision, and that as soon 

Statement 
of Facts. 

as the plaintiffs obtained a commission for her the vessel went to 
work, although repairs were not then completed,—no loss of earn-
ings occurring by reason of the accident. 

ACTION for damages arising out of a collision. 
The collision occurred in the early morning of the 12th 

August, 1891, between the plaintiffs' vessel, the Star-
ling, while moored to a dock at Windsor, Ont., and the 
barge Colorado, in tow 6f the tug Byron Trerice. The 
defendants admitted in their pleadings that a collision 
did occur with the plaintiffs' vessel, the Starling, which 
was moored to the dock, at day-break on a clear morn-
ing in August ; but claimed that the plaintiffs' vessel 
was in fault because there was no light on board of 
the latter, and they also alleged that there was no stern-
line out, in consequence of which last mentionedneglect 
her stern swung out into the stream as the tug and tow 
were passing at a reasonable distance away from the 
Starling, and that the collision was occasioned by such 
swinging out of the Starling into the stream. 

February 2nd, 1893. 

The case was tried before His Honour Judge Mc-
Dougall, local judge for the Toronto Admiralty Dis-
trict. 

Cox, for the plaintiffs, asked that the defendants be 
directed to begin, because, having regard to their 
'admissions in the pleadings, the onus of proof was on 
them. They must either prove that the collision was 
the result of unavoidable accident, or was occasioned 
by the fault of the plaintiffs' vessel. (He cited M.C.O. 
Rules, sec. 139, and the following cases : The Annot 
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Lyle (1) ; the Indus (2) ; and the Merchant Prince (3). 	1893 
In all these cases it is laid down very clearly and dis- CuAox 
tinctly that the moment the plaintiff shows that his 

THE 
vessel is at anchor, or is moored and is visible, and that COLORADO 

the defendant's vessel is moving, the onus is upon the ByRQ E  

defendant to prove either an unavoidable accident, TRERICE.  

or exculpate himself by some such defence as that Argument 
of Counsel. 

he was employing a compulsory pilot. (He cites 
.Marsden on Collisions (4) ; Myer's Federal Decisions (5) ; 
The Hornet (6). The plaintiffs' vessel was properly 
moored ; she was seen, as admitted, and the accident 
occurred solely from the negligent and careless man-
ner in which the tug and its tow were handled on that 
morning. The tug made very little, if any, effort to 
prevent the accident, simply leaving the line slack and 
letting the tow get out of the difficulty the best way it 
could. 

Fraser; for the defendants, in reply submits that the 
cases cited by Mr. Cox do not decide the question of 
fact, but the gu.estion of law ; the question is 
whether the defendants were guilty of negligence ? 
He submits that the onus is on the person claiming 
damages, and asserting that the other party was 
guilty of negligence, to show that the defendants were 
in fault, and submits that until the plaintiffs establish 
the defendants were in fault that they must fail. 

MCDOUGALL, L.J.—The defendants having admitted 
that their vessels were moving and plaintiffs' vessel 
was at rest, and that a collision occurred, the defend-
ants must begin on the question of liability for the 
accident, with the right to reply on the question of 
damage if it should become necessary to go into that 
question. 

(1) 11 Pr. Div. 114•. 	(4) P.227. 
(2) 12 Pr. Div. 46. 	 (5) Vol. 23 p. 995. 
(3) L. R. [1892] Pr. 9. 	(6) L.R. [1892] Pr. 361. 
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1893 	Evidence was then taken upon the question of 
CHARLTON damages, and after counsel had addressed the court 

THE 	final judgment was pronounced. 
COLORADO 

ABYRCN
E  

MCDOUGALL, L.J.—I propose to make the allowance 
TRERICE. $378.81. I throw out the charge of $10 for survey,on.the 
Reasons principle that I think the owners of the colliding 

for 
Judgment. vessel should have had an opportunity to join in the 

survey had they so desired ; and I do not think they 
were given a reasonable opportunity of so doing. I 
allow interest on the sum of $378.81 from the 1st 
November, 1t91, to the 1st February, 1893, a year and a-
quarter, $30. I allow for the yawl boat $30 ; on reflec-
tion I am of the opinion that the defendants are not 
bound to give the plaintiffs a brand-new yawl ; they 
are bound to give the outside value for all that was 
destroyed. I allow for towing, $7. I throw out the 
claim for the amount paid the wharfinger for damage 
to the dock, on the ground that the plaintiffs were not 
legally bound to pay it ; that it was a matter between 
Hurley, the owner of the dock, and the defendants in 
this suit, and should have been left between them to 
have the liability determined. 

Then comes the question as to whether there should 
be any demurrage allowed. I am very reluctant to 
allow any in this case, because it appears the vessel 
lost no time, she having gone away in a partially 
repaired state and undertaken work the moment a 
commission was secured; and because she was not on 
any regular service, but was simply lying at her dock 
with the intention of doing any work that presented 
itself; and that when something did present itself, 
during the time she was laid up for these repairs, and 
before she was fully repaired, she was able 'to under-
take the work. It might have cost a few dollars more 
expense to go out with the repairs only partially fin- 
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ished (no doubt this is included in the shipwright's 1893 

bill) to patch her up till she returned. Therefore, I CHARLTON 

have disallowed the claim for demurrage. I hold, as to 	V.  
THE 

the question of lights on. the moored vessel, that as it CoLORADo 
was about daylight at the . time and the vessel, . was TRTcr 
admittedly seen by the tug over one hundred feet T.RERICE. 

away, and that the tow was three hundred feet behind REeam°nn Yor 
the tug ; and, further, • as the Starling was properly Judi:gent- 
and securely moored to the dock, the absence of lights 
did not constitute such negligence on the part of the 
plaintiffs as 'contributed to the accident, and that, 
therefore, they are entitled to recover for the damages 
arising from negligent navigation on the part of the 
tug and her tow. 

I give judgment for the plaintiffs for the sum of 
$445.81, with their full 'costs of the action and with 
interest on the amount from judgment until paid. 

Judgment accordingly. 

Solicitors for plaintiffs : Cox 8r Yale. 

Solicitôr for defendants : .1. S. Fraser. 



THE NEW BRUNSWICK ADMIRALTY DISTRICT. 

H. FAIRWEATHER... 	, PLAINTIFFS ; 

1892 

Feb. 26. 
STEPHEN S. HALL AND CHARLES l 
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AGAINST 

THE SHIP " SEAWARD." 

Marttisme law—Action of account between co-owners—The Colonial Courts 
of Admiralty Act, 1890—Tite Admiralty Act, 1891—Jurisdiction—
Practice. 

The Exchequer Court has jurisdiction to hear and determine 
actions of account between co-owners of a ship. 

Semble,—That in an action by the managing owner of a ship against his 
co-owner, the indorsement on the writ need not show that there 
was any dispute as to the amount involved. 

MOTION to set aside a writ of summons on the 
ground that the court had no ,jurisdiction to deal with 
the cause of action relied on therein. 

The plaintiffs, as part-owners of the ship Seaward, 
sued the defendants, as part-owners thereof, for the 
recovery of $728.74 for moneys paid and disbursements 
made by the plaintiffs, as managing and part-owners of 
said ship, for said defendants. 

The defendants appeared under protest, objecting to 
the jurisdiction of the court and asking to have the 
writ set aside on the grounds (1st) that co-owners could 
not come to the court for an account, or for the recovery 
of any amount thereunder in cases where the plaintiffs 
kept the accounts themselves ; and (2ndly) because it 
did not appear from the indorsement of the writ that there 
was any dispute as to the amount. 

February 26th, 1892. 

The motion was argued before Mr. Justice Tuck, 
Local Judge for the Admiralty District of New Bruns-
wick. 
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McLean, in support of mbtion, contended : 	 1692 

1st. The statement of claim as endorsed on the $ALL 
summons is for a debt due from the defendants to the . T

sEvSHrr 
plaintiffs. This is not such a matter as the court has SEAWARD. 

jurisdiction over under section 10 of subsection 9 of Argument 

The Vice-Admiralty Courts Act, 1863. 	
of Counsel. 

2ndly. The said statement of claim does not set out 
that there is a dispute between the owners of the ship 
Seaward touching the ownership, possession, employ-
ment or earnings of such ship. 

3rdly. The claim for an account to be taken cannot 
be entertained by the court. The plaintiffs claim 
$728.74 for moneys paid and disbursements made by 
plaintiffs as managing and part-owners of said ship, 
which amount they allege is now due and payable. It is 
not alleged that said debt is disputed nor is there any rea-
son given why plaintiffs' own accounts should be taken, 
nor is it alleged that defendants dispute said accounts. 
In other words, the managing owners cannot ask to 
have their own accounts taken without giving a 
sufficient reason therefor. 

4thly. A suit cannot be commenced in this court tO 
take accounts. • The account can only be taken as 
ancillary to other matters over which the court has 
jurisdiction. 

Stockton, Q.C., contra, pointed out that The Vice-
Admiralty Courts Act, 1863, had been repealed by The 
Colonial Courts of Admiralty Act, 1890, (53-54 Vic. 
c. 27).  This latter act has been given effect to in 
Canada by the statute 54-55 Vic. c. 29 ; so that the laws 
relating to the jurisdiction of the High Court of Ad- 
miralty in England—including the Imperial statute 
24 V. c. 10—are now in force in Canada: By section 
8 of 24 Vic. e. 10, the High Court has jurisdiction to 
decide all questions arising between co-owners, or any 
of them, touching the ownership, employment or earn- 

R 



270 	 EXCHEQUER COURT REPORTS. 	[VOL. III 

1892 ings of any ship registered in England and Wales, and 

HALL 
. 	to settle all accounts in relation thereto between the 

u• 	parties. THE SHIP 
SEAWARD. 	As the claim sued for in this suit is one arising out 
Argument of the employment of the ship Seaward, registered in 
of C4 ttttt 

Canada, and is outstanding and unsettled, the court 
JUDGMENT. clearly has jurisdiction to adjudicate in the case. The 

Jurisdiction of the Colonial Courts of Admiralty, by 53-
54 Vic. c. 27, sec. 2, subsec. 2, may be exercised in like 
manner, and to as full an extent, within Canada, as the 
High Court of England, with a few exceptions not 
material to this case. There is nothing in the objection 
that the court cannot entertain a suit for the purpose of 
taking an account,—the court will order accounts to be 
taken either as a step in the cause or in a suit having 
the taking of accounts for the sole object. (Ile cites 
the Islas (1) ; Roscoe Ad. Pract. (2) ; the Lady of the 

Lake (3) ; the Meg•„ ie (4). 

TucK, L. J.—I think the court has jurisdiction and 
that the action has been properly brought. I, there-
fore, dismiss this application, and order the defendants 
to appear absolutely. The costs of this application 
will be costs in the cause. 

Motion dismissed. 

Solicitors for plaintiffs : Stratton tYr Hazen ; 

Sblicitor for the ship : H. H. McLean. 

• 

(1) Br. & Lush. 65. 	 (3) L. R. 3 Ad. & Ecel. 32. 
(2) (2nd Ed.) 50. 	 (4) L. B. 1 Ad. & Eccl. 77. 

R 
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THE QUEEN ON THE INFORMATION OF 	 1893 
THE ATTORNEY-GENERAL FOR THE PLAINTIFF ; Tar. ~13. 
DOMINION OF CANADA. 	  

AND 

ARTHUR STANHOPE FARWELL 	DEFENDANT. 

Information of intrusion—Appropriate relief to be prayed for therein—
Order to reconvey—Practice—Subsequent action between same parties • 
—Res judicata. 

Where, in a former action by information of intrusion to recover 
possession of land, the title to such land was directly in issue and 
determined, the judgment therein was held to be conclusive of the 
issue of title sought to be raised by the defendant in a subsequent 
action between the same parties. 

2. An order directing the defendant to reconvey the land is not an 
appropriate part of the remedy to be given upon an information 
of intrusion. 

Semble: That letters-patent for public lands situated within the railway 
belt in British Columbia should issue under the Great Seal of 
Canada and not under the Great Seal of British Columbia. 

INFORMATION at the suit of Her Majesty's Attorney-
General for the Dominion of Canada to obtain an order 
of the court directing the defendant to execute a con-
veyance to Her Majesty, in right of the Dominion, of 
certain lands in the railway belt in British Columbia. 

The facts of the case are stated in the judgment. 
The case was tried at Victoria, B. C., on the 30th of 

September and 1st of October, 1892. 
Bridwell, (with whom was Hunter) for the defendant : 
This action might have been brought with more 

'propriety against the Government of British Columbia 
by the Government of the Dominion. The defendant 

' is not an aggressor in any way. He is not asserting 
any right to the prejudice of the Dominion Govern-
ment. He • has simply Obtained from the Registrar- 
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1893 General the registration of his title and the certificate 
THE 	of that registry, and there the matter stands. 

QUEEN 	Now the plaintiff is already in possession of a judg- e. 
FARWELL. ment decisive of the only issues that can properly be 
a„g,.,,,(.,,t raised here, and what more can your lordship give 
of Counsel. 

Her? On this branch of the case I will refer your 
lordship to the dictum of a very celebrated judge of 
the Supreme Court of the United States, Mr. Justice 
Grier, as laying down the principle that ought to 
govern your lordship in this case. (Cites Orton v. Smith) 
(1). This action is not for the purpose of obtaining a 
title but for the purpose of quieting the title. 

The plaintiff, who has a writ of possession whereof 
- execution has been had, will, it seems to me, have to 

rest content with that. What power has the court now 
to pronounce on that judgment ? The action which 
was first brought was to compel possession of lands 
and, upon the judgment rendered, the writ of posses-
sion has been issued and returned by the sherif. What 
more has this court to do with the judgment? With 
regard to the second paragraph of the prayer of the 
information, "to order the removal of clouds, liens, etc., 
from the title,” this difficulty meets my learned friend. 
This court under the statute, has directly no power 
over provincial officers. It is true that by section 17 
of the Act 50-51 Vic. c. 16 a very wide measure of 
concurrent jurisdiction with the provincial courts is 
given to the Exchequer Court, but that concession will 
not help my learned friends because an application 
has been made, similar in character to the prayer of 
this petition, to the Supreme Court of British Columbia, 
and it has been refused. Whatever the grounds for 
such refusal are, surely the Exchequer Court ought to 
leave the Crown to pursue its remedy to the utmost - 
in the forum where it began proceedings. 

(1) 18 How. 265. 
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Again, this is a case where an. order is asked to be 1893 

made against an officer who is in no way represented `T 

in the suit. He has no counsel here,. and is not QUEEN 

directly or . indirectly affected by the proceeding. FARWELL. 

What order could your lordship make against. him? Argument 

He has merely registered the deed back from Prevost of 
Counsel. 

td Farwell. Now so long as •that deed remained uncan-
celled and unimpeached, he could not,be compelled by 
mandamus to cancel the registration. It is not for him 
to say that it should be delivered up to be cancelled. 
Upon production of the deed to Farwell, there is prima 
facie title in Farwell, and he was only obeying the 
positive directions of the law in. registering it. This 
court was organized to •try actions of a peculiar char-
acter, actions in which the Crown, in right of • the 

• Dominion, is interested. Then when the parties come 
before the court it is necessary, first, to show that the 
relief asked for, pertains to the Crown, and secondly, 
that it pertains to the Crown in the right of the 
Dominion. Now in the first paragraph of the informa-
tion it is averred that Her Majesty,• in right of the 
Dominion 'of Canada, is now Lady Paramount and the 
absolute owner of the land in question, and in the 
prayer an order is asked for the removal of all con-
veyances from, the title. I say that it appears to go 
to the very. nature of this action, that these two 
propositions should be established. Now the right of' 
possession does not mean the right of possession of 
the fee simple. Where is the residence of the ultimate 
fee in the railway lands in British, Columbia ? We 
have that answered in the opinion of our very highest 
court, in the judgment of the Privy Council pronounced 
in the Precious .Metals Case. (Cites opinion of Lord 
,,Watson-  in Attorney-General .Qf .British Columbia, v.. 
Attorney-general of Canada) (1). 	. 

18 
	 (1). 14 App. Cas. 301. 



274 	 EXCHEQUER COURT REPORTS. 	[VOL. III. 

1893 	I think it is clear from this, that the Privy Council 
T13 	has, in effect, decided that the • paper title must still 

QUEEN proceed as it always proceeded from the Provincial 
V. 

FARWELL. Government. If the Dominion were the owner in. fee 
Argument Lord Watson would be wrong in saying that the land, 
of Counsel. 

after sale, would revert to the same position as or-
dinary land granted by the Provincial Government, 
because then there would be the right of escheat to 
the owner of the fee. It seems to me that it is not 
altogether clear that the question of title was under 
discussion in the Supreme Court of Canada. It seems 
to me that the judgment of the Chief Justic€ is not 
altogether inconsistent with Lord Watson's views. 
(See The Queen v. Farwell) (1). The opinion of the 
Privy Council just amounts to this, that the Dominion 
has the right to appropriate the revenues of these 
lands, but that the ultimate fee is in the Crown in the 
right of the province. The province, therefore, is the 
proper authority to take such steps as would pertain 
to the cancellation of the grant. What status has the 
Attorney-General of Canada to bring an action in this 
court, to interfere with an estate which Her Majesty, 
in right of Canada, does not hold and could not grant ? 
Of course, the opinion of the Privy Council does not 
go so far as to say that the right of possession and the 
right to the title must be in the same person ; but, 
merely, that the right to receive the revenues of these 
lands and the right to control them is in the Dominion, 
while the ultimate fee is in the Crown in the 
right of the province. I submit that in the opinion of 
the Privy Council there are two Crowns in respect of 
these railway lands, and if that view is correct the 
Attorney-General of Canada cannot bring an action 
to repeal these letters-patent and this court has no 
jurisdiction to entertain this action. (Cites Wells on®  
Res Adjudicata.) (2). 

(1) 14 Can. S. C. R. 392. 	(2) P. 2, sec. 1. 
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It is said that the Crown is not bound by estoppel, 1893 

but Mr. Justice Gwynne, in the Fonseca Case (1), thinks Z 
the Crown is bound by estoppel. So much for the use QuEErr 

a~. 
of the word " estoppel " generally. Now there is a very FARwELL. 

important distinction with reference to estoppels by Argument 

judgment, i.e. between cases where the parties to the 
o* Cone eel 

action are the same and the cause of action the same, and 
where the parties are the same and the cause of action 
different. In the case of Gastrique v. Imrie• (2), it was 
in effect held, that where the parties are the same and 
the cause of action the same, everything that was 
decided in the action is binding between'the parties ; 
but that where the parties are the same but the cause 
of action different, only those matters are res judicata 
that were necessary to the judgment of the court. • In 
Brandlyn v. Ord (3) it was decided that where the 
defendants pleaded a former suit and alleged that the 
court implied there was no title when they dismissed 
the bill, it was not sufficient, they should have shown 
it was res judicata, an absolute determination in the 
court that the plaintiff had no title. (Cites Cromwell 
v. The County of Sac. (4) ; Philadelphia v. Ridge Avenue 
Ry. Co. (5) ; Russell v. Place (6) ; Packet Company v. 
Sickles (7) ; Barrs v. Jackson (8) ; Bigelow on Estoppel 
(9) ; Bell v. Merrifield (10) ; Read v. Brown (11) ; King 
v. Chase (12), and Carver v. Jackson) (13). 

Again, I submit, it was not absolutely necessary to 
decide the question of title in the former suit, it was 
only necessary to decide the question of possession. If 
your lordship will look at the two informations you 

(1) 17 Can. S: C. R. 612. 	(7) 5 Wall 592. 
• (2) 4 E. & I App. 434. 	(8) 1 Y. & Col. 596. 

(3) 1 A'tk. 571. 	 (9) P. 98. 
(4) 94 U. S. 352. 	 (I0) 109 S.Y. 202. 
(5) 24 Am. St. Rep. at 515. 	(11) 22 Q. E. D. 131. 
(6) 94 U. S. 608. 	 (12) 41 Am. Decisions 678. 

(13) 4 Pet. 87. 
I 8 
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1893 will see that the first was essentially and actually an 
THE 	action for obtaining the possession of the land. There 

QUEEN was no allegation in the first information that Her Ma-p. 
FARWELL. jesty was Lady Paramount and absolute owner of the 
Arirument lands, it was simply an allegation that such lands " were 
of Counsel. 

and still ought to be " in her possession. And the 
judgment in the former suit was for the removal 
of the defendant from possession of the lands, and 
nothing more. The very form of the action brought 
goes to show that the question of possession was the 
only one decided. (He reads from Sweet's Law Dic-
tionary on " Information of Intrusion ") (1). It is not 
necessary to establish the question of title in such 
actions, it is sufficient against an intruder to show pos-
session. It is thus laid down in Reg. v; Stanley (2) : 

An information of intrusion is in fact an action of 
" trespass at the suit of the Crown, not brought to gain 
" possession or establish title, except incidentally. The 
" judgment is not in the nature of a seizin or posses-
" sion, but only that the defendant be convicted and 
" committed for the fine ; and it includes judgment for 
" any damages that may have been given for the tres-
" pass, and includes also. an amoveas rimanus—that is, 
" upon the judgment for the intrusion, "an injunction 
" issues for the 'possession against the defendants and 
" all claiming under them." 

The fact that the remedy was not taken—that 
the repeal of the letters-patent was not asked 
'for . in the former ' action,-must be taken to mean 
that the Crown assented to be estopped from 
raising it again. It appears upon the pleadings that 
the question of possession was the basis of the judg-
ment. The Crown claimed possession only. Ydu must 
look at the pleadings to determine what matters were 
necessary for the judgment of the court. (Cites Elphin- 

(1) P. 429. 	 (2) 9 U. C. Q. B. 86. 
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stone on Deeds (1). What I say is, that however 1893 

necessary it may have been to consider the 
T 

question as to Farwell's position, what the Crown QÜEEN
v . 

asked the court to decide, and what the court did FARWELTJ. 

decide, was the question of possession only,—" that Argument 

these lands ought to be in the hands or possession of of Counsel' 
the Crown in the right of Canada." That is the essence 
of the judgment, and if the Supreme Court of Canada 
went beyond that, they were pronouncing on what 
was not the cause of action upon which the plead-
ings proceeded. In looking at the defence in the for-
mer action you must read it with reference to the claim 
that was made. The issue was, who was entitled to 
possession ? and the court held that Farwell was 
not entitled to possession by reason of the Crown 
grant. 

[BURBIDG-E, I.'—The real question at issue then was 
the question of title.] 

I submit, with all deference to your lordship, that 
it was  simply an issue of possession. Such a judg-
ment would not only satisfy the pleadings in the 
action but would be quite consistent with the 
opinion of the Privy. Council. To say that the, Crown 
grant gave Farwell no right to the possession of land 
whereof the right of possession .was in the Dominion,-
is a very different thing from saying that the Crown 
grant gave him no title.-  That would not be correct. 
I submit that the record is the only thing that can be 
looked  to, . to determine what is res judicata. You 
cannot go behind the record to find what the judgment 
was. (Cites Abbott's Lain Dictionary, verbo, Judgment_; 
Freeman on Judgments (2) ; Am..Ency. Law -(8); Hunter 
v..Stewart (4). 	• 

(1) P. 572. 	 (3) Vol. 12 pp. 59-60. 
(2) P. 1, et seq.. 	 (4) 4 Deg. F. & J. 179. 
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1893 	It is perfectly clear that in the former action the 
T 	plaintiff could have obtained all the relief which the 

QUEEN Crown was entitled to, and is estopped from maintain-v. 
FARWELL. ing the present action ; and „;if your lordship decides 
Argument that the relief could have been given before, the plain- 
of Counsel. 

tiff is out of court in the present action. In Nelson y. 
Couch (1), it was held that " to constitute a good plea 
of res judicata it must be shown that the former suit 
was one in which the plaintiff might have recovered 
precisely that which he seeks to recover in the 
second." (He cites also Hatch v. Coddington (2) ; 
Henderson y. Henderson (3) ; Everest and Strode on 
Estoppel) (4). Where a cause of action is not shown in 
the pleadings it is a pretty strong argument to show 
that it was not litigated or decided. 

Again, we contend that the former judgment in this 
case if it did decide that the fee simple was in the 
Crown in right of the Dominion, is not in accordance 
with the decision of the Privy Council in. the Precious 
Metals Case (5). If that judgment does not go the length 
we contend it does, then it is nugatory and useless. 
We cannot imagine that the Privy Council would go 
through the solemn farce of delivering an opinion if 
that very opinion would make no difference in the 
administration of affairs. The Privy Council has 
decided that the ultimate fee is in the province, and the 
decision in the Farwell Case in the Supreme Court is 
founded on a principle of law which is overruled by 
the highest court in the land. Therefore, I submit 
that this court will not lend its aid to enforce a judg-
ment that is erroneous. (Cites Commercial Bank y. 
Graham (6) ; Hamilton y. Houghton) (7). In the latter 
case it was sought to obtain an order to carry into effect 

(1) 15 C.B.N.S. 99. 	 (4) P. 60. 
(2) 32 Minn. 92. 	 (5) 14 App. Cas. 295. 
(3) 3 Hare 113. 	 (6) 4 Grant 429. 

(7) 2 Bligh 169. 
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a decree made some forty years before and which was 1893 

acquiesced in by one of the parties during his whole THE 

life time. The court refused its aid to perpetuate an QUEEN 
erroneous decree. This case is cited by Chancellor FARWELL. 

Blake in the Commercial Bank Case (ubi sup.) The tir,.ment 
decree was only wrong in respect of calculation of 

of Counsel. 

interest ; how much more then should a court refuse 
its aid to perpetuate a judgment wholly wrong on a 
question of law ? (Cites from Lawrence MVlanufacturing 
Co. v. Janesville Mills) (2). 

Richards, Q. C., Pooley, Q.C., and Helmcken for the 
plaintiff. 

Richards, Q. C.: As to the first contention of my 
learned friend, that this action should have been 
brought with more propriety against the Government 
of British Columbia, he has cited no authorities in sup-
port of that proposition, and indeed if that Govern-
ment had any interest in the property, it passed out of 
them on the issuing of the patent to Farwell. 

Now, as to his second contention, with reference to 
the question of jurisdiction, I presume that the Sup-
reme Court of British Columbia could have entertained 
this action., and I presume that the Exchequer Court 
was constituted for .purposes of this kind, besides 
others. (Cites clauses 15,16 and 17 of 50-51 Vic. c.• 16.) 
I submit that under section 17 of the Act the 
Exchequer Court has concurrent original jurisdiction 
with the Supreme Courts in the provinces. •Now I 
have this to say, that we would be perfectly satisfied 
if your lordship were to direct the defendant here to 
reconvey the property to the Crown. If that were done 
—if your lordship sees your way clear to doing that— 
it would be satisfactory to us. 

Then, thirdly, with reference to my learned friend's 
contention that we ought to have exhausted all our 

(1) 138 U. S. 561. 
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1893 remedy in the first action, I suppose there is no 

THE 	doubt, from the dates of these documents, that they 
QUEEN were registered at that time, but possibly the Crown U. 

FARWELL. was not aware of it. But, however that may be, 
Argument I deny the doctrine urged by my learned friend, 
of Counsel. 

that acts of the Crown's officers are binding on 
the Crown. • My learned friend has no authority 
for this proposition. I cannot imagine how it can be 
held that because an officer of the Crown did 
not ask more than he did, in the first action, although 
the Crown was entitled to ask it, that the Crown would 
be afterwards estopped from asking the further remedy. 
The Crown is not bound by estoppel. And, I think, 
it is a very proper doctrine, because the Crown's busi-
ness is conducted by her officers, and the Sovereign has 
no personal interest in a case like this. 

The action of intrusion is not in the nature of an 
action of trespass, and the question of title does come 
up in an action of intrusion. Why, your lordship, the 
defendant pleaded his title, and that was all that was 
tried after he set out his patent. My learned friend 
can find no authority for the position that he has taken, 
that we cannot go further and ask now for a cancella-
tion of the registration of the deed to Farwell, or even 
ask the court to direct that the defendant make a 
reconveyance of the property to the Crown. Just see 
the position we are in if we cannot get the remedy 
we ask for. The Crown, in right of the Dominion, 
is the owner of these lands and yet the Crown cannot 
utilize them because it is impossible to give a good 
title by reason of there being certain documents on 
record in the provincial registry, and the Dominion's 
vendees are unable to record the letters-patent made 
by the Crown in right of the Dominion. There is 
no use of selling these lands when the title cannot 
be made good. Nobody wishes to buy laud when 
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he cannot get hisdeed recorded.-• I:contend,. in- view . 1893 

of this fact; that it is absurd to say the Crown cannot go. T 
further than it did in- the former action and get the QUEEN 

V. 
blemish of Farwell's deed removed from the title. I FARWELL. 

know - of no authority. to show that because one did Argument 

not ask for some remedy that they were, entitled to, of oonel, 

in an- action which. took place. some years ago, 
the remedy cannot . be asked for at a later date. No 
authority is.-cited for this proposition. 

Fourthly, with regard to my learned. friend's con-
tention,. that the court here has no power over the 
Registrar-General of Titles to compel him to do what 
we ask, .we saw no use. in .making him a party. 

[BURBIDGE, J.—Why .did you not register the judg-
ment you obtained in -the Supreme. Curt of Canada ?] 

We have no means of .doing that. The deed from 
Farwell to Prevost,.and back from Prevost to Farwell, 
gives a good title.  

Fifthly, as to the question of estoppel, there should 
be no doubt about it: • It- was more than a question of 
possession in the first action. It was a question of 
title and•.nothing more or- less. -   Mr. Farwell pleaded 
his patent as he had a perfect right to. do.. He pleaded 
his title :in the first action and the court :decided-against 
him.. The Court decided that he- had no title, and is 
that matter to be litigated,overr again ? 

The Crown has a, -prerogative right to compel' a 

defendant to show .his title, and the defendant couldnot 
in an action rely merely on, his -possession of the land. 
(Cites Friend v. The Duke .of ,Richmond . (1) - and Chitty 
on Prerogatives) (2). The judgment would not bind a 
stranger, but .it-.-wbûld be an.estoppel against the de- 

• fendant and- every: one:claimiug wilder. him.'. '(Cites 
Outram v. Morewood) (3). ' . 	- ; ;; • 	 .• 

(1) Hardres' Ex. R. 460. 	('2) P. 332. 	 .. 
(3) "3, East 345. 	- 
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1893 	The Precious Metals Case (1) only goes so far as to 
T decide which Government—the Provincial or the 

QUEEN Dominion—owns the precious metals in the railway y. 
FARWELL. lands. Now, my learned friend goes so far as to say 
Argument that the Dominion does not own the fee. I do not 
of Counsel. 

see anything in the cases to support that view. He 
argued that the effect of the decision in the Precious 
Metals Case is that the Crown has no fee in the lands 
in the right of the Dominion. He says they can con-
trol the lands and take the revenues of the land, and 
still they cannot grant the patent for the land. Now 

• I maintain the Dominion has the fee simple. 
With reference to the Registry Act, I think Ours was 

based upon the report of a Royal Commission upon 
the registration of titles appointed by the British 
House of Commons iù 1854. (Reads from a speech 
of the Attorney-General in 57 L. T. 190.) , 

There is a case of Doe Spofford v. Breakenridge (2), in 
which it was held that the prior registration of a deed 
from a person having no good title had no effect upon 
a prior deed not registered and that the common law 
prevailed. There is also another case of Dynes v. 
Bales (3) in point, and I refer to the case of Harkin 
v. Rabidon (4) to show that this court may direct the 
defendant to execute a conveyance to the Crown. I 
also refer to Robinson and Joseph's Digest at column 
3408, where all the authorities are collected together, 
and also to Smith. and Joseph's Digest, column 1891. 

In the case of Keefer v.McKay (5), it was held that 
a party has a right to have removed from the registry 
books a cloud on his title. The court will order it to 
be removed. In one of the cases I have cited—Harkin 
v. Rabidon (8),—the court ordered a conveyance from 
the defendant to the plaintiff. 

(1) 14 App. Cas. 295. 	 (3) 25 Grant 593. 
(2) 1 U. C. C. P. 492. 	 (4) 7 Grant 243. 

(5) 10 Pr. R. 345. 



VOL. III.] 	EXCHEQUER COURT REPORTS. 	 288 

Pooley, Q. C. followed on the same side, and cited 1893 

Alison's Case (1). 	 THE 
QUEEN 

Bodwell replied. 	 V. 
FARWELL. 

BURBIDGE, J. now (March 13th, 1893) delivered. Reasons 
for 

judgment. 	 Judgment. 

The. information in this case was exhibited on the 
16th of March, 1892, to obtain an order of the court 
directing the defendant to execute a deed of conveyance 
to Her Majesty the Queen, in the right of Canada, of 
the unsold portions of a certain parcel of land known 
as lot number six in group one, of the district of 
Kootenay, in the province of British Columbia, and in 
that way to remove the cloud upon Her Majesty's title 
created by the.registration in the records of absolute 
fees in the office of the Registrar-General of Titles for 
the province of British Columbia of the following 
instruments affecting such lot, that is to say 1st, a 
grant to the defendant under the Great Seal of British 
Columbia, dated the 13th of January, 1885 ; 2ndly; a 
conveyance in fee, dated the 16th of January, 1885, 
from the defendant to James Charles Prevost ; and 
3rdly, a conveyance in fee dated the 28th of February, 
1885, from the said Prevost to the defendant. 

The lands in question are situated at Revelstoke on 
the Columbia River at or near the place where it is 
crossed by the Canadian Pacific Railway, to which 
fact is due in a large measure the value of such lands 
and the importance of the controversy between the 
parties. 

To an information of intrusion exhibited in. this 
court on the 29th day of October, 1885, against the 
defendant praying judgment for possession of the said 
lands, the defendant in his statement of defence alleged 
that on and prior to the 13th day of January, 1885, the 

(1) 9 Ch. App. C. 
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1893 said lands were in the hands and possession of Her 
THE 	Majesty, and on the said day Her Majesty by patent 

QUEEN duly issued under the Great Seal of the province of v. 
FARWELL. British Columbia granted the said lands unto, and to 
neasons the use of, the defendant and his heirs for ever, where- 

for 
audginent. fore the defendant entered upon and took possession of 

• the said lands, and has since enjoyed possession, use 
and occupation of the same, which was the intrusion 
and trespass complained of. To the defence so set up 
the Attorney-General replied that the lands and pre-
mises in the information and statement of defence 
mentioned were on the 13th of January, 1885, in the 
hands•and possession ,of Her Majesty in the right of 
Her Dominion of Canada and not in. the, right of Her 
province of British Columbia, and that a grant of the 
said lands under the Great Seal of the. province of 
British Columbia conveyed no interest therein to the 
defendant. Issue having been joined upon the repli-
cation, the matter came on for trial in the Exchequer.  
Court where there was judgment for the defendant. 
On appeal to the Supreme Court of Canada the judg-
ment of the Exchequer Court was, ou the 14th Decem-
ber, 1887, reversed, and it was ordered and adjudged 
that the defendant should, be removed.  from the posses-
sion of the said lands and premises. A writ of posses-
sion was . issued on the 24th of ..November, 1891, 
addressed to the sheriff of the county of Kootenay, 
who, ou the 6th of, January, 1892, put . the agent for 
Dominion lands at Revelstoke in possession for the 
Crown. 

By the 63rd section of the Land Registry Act of 
British Columbia (1). it is in substance provided that 
the owner in fee of any land, the title to which shall 
have been registered for the space of seven years, may, 
upon an affidavit that all deeds and papers relating 

(1) Consol. Acts B.C., Vol. 1, c. 67. 
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tô the titre 'have been produced to the Registrar- 1893 
General, apply' for a certificate of indefeasible title. 
Attempting to avail himself of this provision of the QUEEN 
Land Registry Act the .defeiidant, on. the 17th ' of 1+ARwELL. 
March, 1892, applied to the Registrar-General of Rona 

Titles ' for a certificate .of indefeasible title to the Judggment. 

lands in question. In the list of instruments- an-
nexed to his affidavit are mentioned the grant under 
the Great Seal of British Columbia, the deed to Prevost, 
and that from Prevost to the defendant, to which 
reference has already been made, " also a sub-division 
map of part of the lot," and then follows a note " that 
in an action The Attorney-General of Canada v. Artlwr 
Stanhope Farwell the Supreme Court of Canada has 
issued a writ of possession to the said lot." On the 
same day (the 17th of March) the Registrar-General 
caused to be published in The British • Columbia Gazette 
a notice that a certificate of indefeasible title to the 
unsold portions of the said lot would, on the 24th of 
June, 1892, be issued to the defendant unless in 'the 
meantime a valid objection thereto were' made to the 
Registrar-General in writing by some person claiming 	. 
an estate or interest in said property or some part 
thereof. On the 9th of June following, the solicitors, 
at Victoria, for the' Attorney-General of Canada, filed 
objections to the issue of the certificate on the ground, 
among others, that the land in question was the pro-
perty -of the Crown. in the right of the Dominion, that 
the Supreme Court had ordered the defendant to be 
removed from the possession thereof, and that the 
present information -  was pending. On the .17th .of 
June the Registrar-General gave 'the solicitors notice 
that, in his opinion, the objections' were not valid 
objections within the meaning of the Act, and that 
unless a valid. objection were made he would proceed 
to issue the certificate, . Thereupon Mr. Helmcken, for 
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1893 the Attorney-General of Canada, obtained from ll'r. 
É 	Justice Crease an order nisi directing the Registrar- 

QUEEN General to show cause why he should not omit to issue V. 
FARWELL. the certificate, and on the return of the order it was, 
Reasons with the consent of the learned judge, agreed that the 

for 
J udgueat. hearing thereof should be enlarged until the final 

determination of this action, the Registrar-General 
undertaking in the meantime not to issue the certifi-
cate. 

The jurisdiction of this court to entertain the infor-
mation and to give the relief prayed for depends upon 
clause (d) of the 17th section of The Exchequer Court 
Act (1) by which it is provided that the court shall 
have and possess concurrent original jurisdiction in 
Canada in all actions and suits of a civil nature at 
common law or equity in which the Crown is plaintiff 
or petitioner ; that is, as I understand it, concurrent 
original jurisdiction in such matters with the provin-
cial courts of law and equity. It is not disputed that 
the Supreme Court of British Columbia would have 
jurisdiction to entertain this information and to give 
relief such as that prayed for. In fact the objection to 
the jurisdiction of the court is directed principally to 
the point that in this case the plaintiff seeks, in sub-
stance, to compel the Registrar-General of Titles for 
British Columbia to make certain entries in his books 
of registry. But it will be seen that the Registrar-
General has not been made a party, and that no order 
is asked against him, and I am relieved from the neces-
sity of considering the force of the objection by the 
fact that counsel for the Attorney-General on the hear-
ing limited the relief asked for to an order against the 
defendant Farwell only. 

The defendant also contends that the question of 
title between the Crown hi the right of the Dominion 

(1) 50-51 Vic. c. 16. 
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and the defendant is not, so far as this action is 1893 

concerned, concluded by the decision in the previous 
case between the same parties. There was, I think, no QUEEN 

. 
difference or dispute as to the rule or principle of law F~:R

v
WELL. 

deducible from the authorities cited and which should Reasons 

be applied to the determination of this contention. Jadr ent. 

But it was said that in the former action the right of 
possession and not the title to the land was in issue, 
and that, consequently, the action was conclusive only 
of the right of possession at the time. It is, however, 
unnecessary to do more than to advert to. the facts I 
have already stated to see that such a view cannot be 
maintained. To the information of intrusion the de- 
fendant did not plead not guilty or non intrusit, but he 
admitted his intrusion and justified by. claiming title 
under a patent issued under the Great. Seal of the 
province of British Columbia. To the defence so set 
up the Attorney-General replied that the lands in 
the information and statement of defence mentioned 
were, on the day on which the letters-patent under the 
Great Seal of British Columbia were issued, in the 
hands and possession of Her Majesty in the right of 
the Dominion of Canada, and not in the right of the 
province: of British Columbia ; and that the issue of 
such letters-patent under the Great Seal of the province 
of British Columbia conveyed no interest in such lands 
to the defendant. On that replication issue was taken, 
and upon such issue, on appeal to the Supreme Court 
of Canada, there was judgment for the Crown which 
established two propositions : 1st, that the defendant 
had no title to the lands in question ; 2ndly, that the 
Crown in right of the Dominion had title to the 
lands in question. The first proposition, under the 
circumstances of the case, could not be decided with- 
out deciding the second. It seems perfectly clea r 
therefore, and I have no doubt that the allegation in 
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1893 the firstparagraph' of the information in this case that 
TH 	Her Majesty, in the right of the Dominion of Canada, 

QUEEN is Lady Paramount rind  absolute owner 'of the land in 
v. 

•FARWELL. question, is, between the parties hereto, concluded by 
Renown, the decision pronounced on the information in the 

for 
audginent, former action to which I have referred. - 

But it is Said that the judgment of the Judicial 
Committee -of the Privy Council, in the case of The 
Attorney-General of British Columbia -y. The Attorney-
-General of Canada (1), shows that the decision of the 
Supreme Court of Canada in the case of The Queen 
v. Farwell (2) was erroneous ; and it is contended ' that 
this court should not in this action enforce or give 
further relief in regard to such erroneous decision. It 
is argued that the result of the views expressed by their 
lordships in. the former case is that the lands in the 
railway belt in British Columbia are still vested in the 
Crown in the right of the province, subject only to 
the right.bf the .Government of Canada to administer 
such lands and to take the revenues therefrom ; but 
that all grants thereof must issue under the Great Seal 
of the province of British Columbia. That, it is said, 
is a fair inference from the following expression of 
their lordships' opinion (3) :— 

The title to the public lands of British Columbia has all along been, 
and still is, vested in the Crown ; but the right to administer and dis-
pose of these lands to settlers, together with all royal and territorial 
revenues arising therefrom, had been transferr• ed to the province 
before its admission into the federal union. Leaving the precious metals 
out of view for the present, it seems clear that the only " conveyance " 
contemplated was the transfer to the Dominion of the provincial right 
to manage and settle the lands, and to appropriate their revenues. It was 
neither intended that the lands should be taken out of the province nor 
that the Dominion Government should 'occupy the pôsitfon of a free-
holder within the province. The object of the Dominion Government 
'was to recoup-the cost of constructing the railway by selling the land to 

(1) 14 App. Cas. 295. • ' 	(2)"14 Can. S. C. R. 392. 
= 	 - 	(3-) 14 App. Cas. 301. 
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settlers. Whenever land is so disposed of, the interest of the Dominion 	1893 
comes to an end. The land then ceases to be public land, and reverts 	̀M' 
to the same position as if.it had been settled by the provincial Gov- 	

TAE 
QUEEN 

ernment in the ordinary course of its administration. 	 v. 
FARWELL. 

I do not, however, think that the language of their 
lordships taken as a whole bears out the construction RPfor1" 
sought to be placed upon it. The case decides, 1st,

'fuaxmena 

that the public lands in British Columbia are in. the 
Crown ; 2ndly, that prior to the Union the right to 
administer and dispose of these lands to settlers, and 
all royal and territorial revenues arising therefrom, had 
been transferred to the province ; 8rdly, that by the 
transactions in question in that case the province had 
transferred to the Dominion the provincial right to man-
age and settle the lands , and to appropriate their 
revenues ; and 4thly, that the right . to administer the 
precious metals in such lands and to take the revenues 
therefrom remain in the province. But in each case, 
in the right to manage, settle, sell and take the rev-
enues arising from such lands or precious metals that 
may exist therein, is involved the power and authority 
to make conveyances 'of and give title to the land or 
right sold. The language which their lordships use in 
regard to the rights of the province and of the Do-
minion is substantially the same in both cases. With 
reference to the right of the province they say that 
(1) :— 
the right to administer and to dispose of these lands to settlers, 
together with all royal and territorial revenues arising therefrom, had 
been transferred to the province before its admission into the federal 
union ; 

and of the right acquired by the Dominion they say : 
leaving the precious metals out of view for the present, it seems clear 
that the only " conveyance" contemplated was a transfer to the 
Dominion of the provincial right to manage and settle the lands, and 
to appropriate their revenues. 

(1) 14 App. Cas. 301. 
rg 
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There is no greater reason for inferring from the 
language used that their lordships were of opinion that 
if the Dominion Government sold a piece of land in 
the railway belt it would be obliged to procure the 
issue of the patent by the Lieûtenant-Governor 
at Victoria, than to infer that if the provincial 
Government sold any public land in the province, or 
any interest therein, the letters-patent should come 
from London. It is unnecessary to dwell upon the very 
great inconvenience of such a course of procedure as 
that last suggested, contrary as it would be to the well 
established practice in all the provinces ; but to com-
pel the Dominion Government in. administering the 
lands in the railway belt to secure the issue, under the 
Great Seal of the Province of British Columbia, of the 
grant for every lot of such land that might be sold 
would be almost equally inconvenient, and would in-
volve great confusion, difficulty and delay. That, of 
course, would be no answer if their lordships had 
really said that such was the result of the compact 
made between the two Governments ; but in my view 
they have not said so, nor do I think that such a mean-
ing is fairly deducible from the language used by them. 
There can, I think, be no doubt that letters-patent for 
any lands in the railway belt sold by the Dominion 
Government may be issued under the Great Seal of 
Canada in accordance with the statutes passed by its 
Parliament in the exercise of a clear and undoubted 
authority to make laws in respect of the public pro-
perty of the Dominion (1). 

There is only one other objection to the granting of the 
relief prayed for which it is necessary to consider, and 
that is that such relief might have been obtained in the 
former action between the same parties, and that, for 

(1) The British North America Act, 1867, sec. 91 clause 1 ; R. S. 
C. c. 56. 
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V. 
FARWELL. 

Reasons 
for 
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this reason, the Crown is not now entitled to succeed 	1893 
It is true that when the information in the former case 
was exhibited the grant under the Great Seal of QUEEN 

v. 
British Columbia to the defendant, the deed from de- FAawELL. 

fendant to Prevost and the deed back from Prevost to Reasons: 

defendant, which have been mentioned, had been anaritur  ent. 

registered with the Registrar-General of Titles for 
British Columbia ; but it is clear, I think, that an order 
directing the defendant to reconvey to the Crown 
would not have been an appropriate part of the relief 
which might have been given on an information of 
intrusion. In Chitty on Prerogatives (1) it is laid down 
(and to the same effect is 1Vlanning's Exchequer Court 
Practice) (2) that 
judgment for the King in an information for intrusion is that the de-
fendant be amoved from the possession, and for damages in case dam-
ages be found for any particular trespasses committed by the defend-
ant, as cutting trees, &c., and after judgment in an information for 
intrusion, execution shall be sometimes by injunction, or it may be 
by amoveas manum, and thereupon every party to the information, or 
claiming under him, shall be removed from the possession. 

By the practice of this court (Rule 169) a judgment 
for the recovery of, or the delivery of possession of, 
land may be enforced by writ of possession. 

That, then, was the relief to which the Crown was, 
on the information of intrusion, entitled, although hav-
ing regard to the issues raised and decided the case 
involved more than a question of possession. It should, 
I think, have been accepted by the defendant as con-
clusive against his title, and there is no justification 
for the attempt he has made since the information was 
filed to further cloud the Crown's . title by procuring 
and registering a certificate of indefeasible title. 

There will be an order that the defendant execute 
to Her Majesty the Queen, in the right of Canada, a 
surrender or conveyance of the unsold portions of lot 

(1) Pp. 334, 335. 	 (2) P. 200. 
19X 
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1893 No. 6 in group 1, of the District of Kootenay, in the 
Province of British Columbia, containing 1,175 acres, 

QUEEN more or less ; and I shall, under the circumstances, 
v. 

FARWELL. reserve to the Crown the right to apply for an order 
restraining the defendant from further prosecuting his 

for 
Judgment. proceedings.before the Registrar-General of Titles and 

to make all amendments that may be necessary for the 
purpose of obtaining such additional relief. 

Judgment for plaintiff, with costs. 

Solicitors for plaintiff : O'Connor, Hogg cr Balderson. 

Solicitors for defendant : Bodwell & Irving. 
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THE QUEEN ON THE INFORMATION OF 	 1893 

THE ATTORNEY-GENERAL FOR THE PLAINTIFF ; Mar. 13. 
DOMINION OF CANADA 	.. 	 

AND 

LUDGER O. DEMERS AND NUMA 
DEFENDANTS. DEMERS 	 

Federal and provincial rights—Title to lands in railway belt in British 
Columbia—Unsurveyed lands held under pre-emption record at time 
grant of railway lands came into operation-British Columbia Land 
Acts of 1875 and 1879—Terms of Union, section 11—Construction. 

Held :—Lands that were held under pre-emption right, or Crown grant,. 
at the time the statutory conveyance of the railway belt by the 
Province of British Columbia to the Dominion of Canada took 
effect, are exempt from the operation of such statutory convey- 

° ance, and upon such pre-emption right being abandoned or eau-
celled all lands held thereunder become the property of the 
Crown in the right of the province and not in the right of the 
Dominion. 

2. Unsurveyed lands recorded under the British Columbia Land Acts 
of 1875 and 1879 are lands held under "pre-emption right" within 
the meaning of the 11th section of the Terms of Union between 
the Province of British Columbia and the Dominion of Canada. 
[See Statutes of Canada, 1872, p. XCVII.] 

INFORMATION of intrusion by the Attorney-General 
for the Dominion of Canada to recover possession of a 
lot of land within the railway belt in thé Province of 
British Columbia. 

The facts of the case are stated in the judgment. 
The case was tried at Victoria, B.C., on the 1st and 

3rd of October, 1892. 

Richards, Q.C. (with whom was Helmcken) for the 
plaintiff : It will, doubtless, be contended, on behalf 
of the defence, that the lands in question _in _this case 
were held under pre-emption right at the time of the 
setting out of the railway lands under the grant to the 
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1893 Dominion by the province. They were first held under 
THE 	what purported to be a pre-emption record by Messrs. 

QUEEN Dunbar, Wilson and Pillmore, but the lands were un-v. 
DEMERS. surveyed by them, and under the British Columbia 

Argument Land Acts of 1875 and 1879, in unsurveyed land no 
of Counsel, 

one could acquire pre•emption rights. Unsurveyed 
lands were recorded merely, and only surveyed land 
could be regularly pre-empted. Therefore, they were 
not exempted from the operation of the statutory grant, 
nor were they lands held under pre-emption right 
within the meaning of the Terms of Union. Again, 
even if Dunbar, Wilson and Pillmore had acquired 
pre-emption rights they abandoned them, as appears by 
the record ; and upon such abandonment, and in view 
of the fact that it was the obvious intention of the two 
Governments that the railway reservation should apply 
to all lands within the railway belt, the escheat would 
enure to the benefit of the Crown in right of the Dom-
inion. The lands having so passed to the Dominion, 
there could be no new pre-emption of them by the 
defendants. (He cited secs. 10, 11 and 12 of the British 
Columbia Land Act, 1875.) 

Davie, Q. C. (A.-G-. B. C.) for the defendants : The 
issues in this case are substantially the same as in the 
first case of The Queen v. Farwell (1), and we are now 
in a position to discuss the question which arose in 
that case in the new light which is thrown upon it 
by the judgment of their lordships of the Privy Council 
in the Precious Metals Case (2). 

The result of that decision seems very plainly to 
amount to this, that while the object of the provincial 
Government in conveying the lands in the railway 
belt to the Dominion was to indemnify the latter for 
building the railway, there never was any intention 

(1) 14 Can. S.C.R. 392. 	Columbia v. The Attorney-General 
(2) The Attorney-General of British of Canada. 14 App. Cas. 295. 
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of making it a freeholder in the province. The Dom- 1893 

inion has the right to take the revenues of the lands T 

merely. It might be said that the province holds these QuEEN 
v. 

lands in trust for the Dominion to recoup the latter DEMERS. 

for the outlay in building the railway. (He here refers Argument 
of counsel. 

to the judgment of Chancellor Boyd in The Queen v. The 
St. Catharines .Milling and Lumber Company) (1). The 
decision of the Supreme Court of Canadain The Queen v. 
Farwell (2) is virtually overruled by the Privy Council 
in the Precious Metals Case, and this court ought not to 
follow the former. (He here cites Mercer y. The Attor-
ney-General of Ontario.) (3) 

It is very clear on the facts of this case that the 
plaintiff is out of court. The lands in question were 
held under a pre-emption record at the time the statu-
tory grant to the Dominion came into operation, and it 
is our contention that, under the provisions of the 
eleventh section of the Terms of Union, they were ex-
pressly exempted from the lands affected thereby. 
There can be no difficulty about the construction.of 
this section as applied to the case before the court. 

Smith, following on the same side, contended that 
insomuch as the lands were held under a pre-emption 
record, dated the 10th September, . 1.883, by Dunbar, 
Wilson and Fillmore at the time of the statutory grant 
by the province to the Dominion, the only time when 
they could by any possibility have become affected by 
the reservation for railway purposes would be within 
the very few minutes it would take for the first pre-
emptors to formally abandon their claim in the provin-

' cial land office and for the new papers to be made out 
on behalf of the defendants. This would probably not 
take over ten minutes' time, and both the abandonment 
and the new pre-emption werè made on the same 

(1) 10 Ont. 234. 	s 	(2) 14 Can. S.C.R. 392. 
(3) 8 App. Cas. 767. 
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1893 day. If the final location of the railway lands Was 
2 A 	made before the 29th August, 1885, then the lands in 

QUEEN question were held under pre-emption record at the v. 
DEMERS. time ; if it was made on that day then in order to bind 

Argument these lands it must have been made during the very of Counsel, 
brief interval that elapsed between the formal aban- 
donment of the first pre-emption and the issuing of the 
new pre-emption papers to the defendants, and I am of 
the opinion that such is not the case.* 

As to the question whether the first pre-emption 
record was a regular one, under the 11th section of the 
Terms of Union, we rely on the practice of the pro-
vincial lands office as explained by the evidence of the 
Deputy-Commissioner of Lands. 

Under the Provincial Lands Acts of 1876 and 1879, 
even where a pre-emptor had died without obtaining 
a certificate of improvements, the province did not en-
force an escheat but allowed the heirs to get a Crown 
grant after performing certain requirements. Clearly, 
then, the pre-emption of Dunbar, Wilson and Fillmore 
was within the exception contained in the Terms of 
Union. 

A class of cases similar to this has received very 
careful consideration in courts in the United States. 
(He here cites Sioux City Land Company y. Grifey (1) 
Kansas Pacific Railway Company y. Dunmeyer.) (2). 

Richards, Q.C. replied. 

BURBIDGE, J. now (March 13th, 1893) delivered 
judgment. 

The information of intrusion is exhibited in this case 
to recover possession of lot number 237, in group 

*REPORTER'S NOTE.—The .learned judge at the trial reserved 
leave to the plaintiff to prove by affidavit the date of the final location 
of the railway through the district where the lands in question are 
situated. Such date was so ascertained lo be the 16th January, 1885. 

(1) 143 U.S. Rep. 32. 	 (2) 1]3 U. S. Rep. 629. 
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one, in the Osoyoos Division of Yale District, in the 1893 
Province of British Columbia, situate within the rail- 
way belt and containing six hundred and forty acres, QUEvEN 

. 
more or less. The defendants plead title, and justify DEMERS. 
their intrusion under letters-patent issued to them on Reasons 

the 31st day of July, 1889; under the Great .Seal ofJudffaroent. 

the province. To this defence the Attorney-General 
of Canada replies that on the day on which such 
letters-patent were issued the lands mentioned were 
in the hands and possession of Her Majesty, in the 
right of the Dominion of Canada, and not in the right 
of the Province of British Columbia ; and that the grant 
thereof under the Great Seal of the province conveyed 
no interest therein to the defendants. The issue is 
in terms the same as that which was decided in The 
Queen v. Farwell (1), but the facts and questions to be 
determined are different. 

By the Terms of Union between the Province ofBritish 
Columbia and the Dominion of Canada, the Govern-
ment of the Dominion undertook to secure the construc-
tion of a railway to connect the seaboard of British 
Columbia with the railway system of Canada, and the 
Government of British Columbia agreed to convey to 
the Dominion Government in trust, to be appropriated 
in such manner as the Dominion Government might 
deem advisable in furtherance of the construction of 
the said railway, a similar extent of public lands along . 
the line of railway throughout its entire length in 
British Columbia (not to exceed, however, twenty miles 
on each side of said line), as might be. appropriated for 
the same purpose by the Dominion Government from 
the public lands of the North-west Territories and Pro-
vince of Manitoba ; provided that the quantity of land 
which might be held under pre-emption right, or by 
Crown grant, within the limits of the tract of land in 

(1) 14 Can. S.C.R. 392. 
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1893 British Columbia to be so conveyed to the Dominion 
THE 	Government should be made good to the Dominion 

QUEEN from contiguous public lands (1). v. 
DEVERS. 	The history of the controversies and negotiations 
Reasons that grew out of this agreement makes a long story. 

Juafgment. But for the determination of the issue raised in this 
case, it will not be necessary to go back of the year 
1883. On the 10th of September of that year three 
settlers, named Dunbar, Wilson and Pillmore, obtained, 
under the British Columbia Land Act, 1875, and the 
Land Amendment Act, 1879, what purported to be a 
certificate of pre-emption record to the lands in ques-
tion, which are situated some eighty miles east of 
Kamloops and within the twenty-mile belt south of the 
Canadian Pacific Railway, but which, at the time this 
certificate was issued, were unoccupied, unsurveyed 
and unreserved public lands of the province. . Ou the 
5th of November, 1883, the Government of British 
Columbia were informed, on behalf of the Government 
of Canada, of the adoption of a line of railway crossing 
the Rocky Mountains by the Bow River Pass, and the 
Selkirk Range through Roger's Pass, by the Beaver 
Creek and Illicillewaet River Valleys, and through 
Eagle Creek Pass to Kamloops, and were requested to 
place a belt of land twenty miles wide on each side of 
the line along the route so indicated under reservation, 
as the land to be granted to the Dominion by British 
Columbia, instead of the land along the line from 
Kamloops to the Yellow Head Pass, conveyed with 
other lands by the British Columbia Act, 43 Vic. c. 
11. 	The reservation was made on the 29th of Novem- 
ber, 1883, by public notice published in The British 
Columbia Gazette of that date. In the notice, refer-
ence was made to an Act of the province, 46 Vic. c. 
14, passed on the 12th of May of that year, to ratify, so 

(1) Statutes of Can. 1872 p. xcvii.. 
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far as British Columbia was concerned, an agreement 1893 

which at the time was thought to have been made T 
between the two Governments. The last-mentioned QUEEN 91. 
Act was, however, repealed on the 19th of December DEbiERs. 

following, by the Act 47 Vic. c. 14, which confirmed Iteneons 

on the part of the province the agreement finally Judtgment. 

concluded between the Governments of the Dominion 
and of the province, for the purpose of settling all 
disputes and differences then existing between them. 
By this agreement, which was ratified by the Parlia-
ment of Canada on. the.19th of April, 1884 (1), it was, 
among other things, in substance agreed that the grant 
of public lands in aid of the Canadian Pacific Railway 
should be made of lands on each side of the railway, 
wherever finally settled ; that three and one-half 
millions of acres of land in the Peace River District of 
British Columbia should be conveyed to the Govern-
ment of Canada, and that the agreement should be 
taken by the Dominion Government in satisfaction of 
all claims for additional lands under the Terms of 
Union, that is, in satisfaction of the right of the 

• Dominion, under the Terms of Union, to have made• 
good to it, from public lands contiguous to the railway 
belt, the quantity of land that might, at the date of the 
cônveyance, be held under pre-emption right or by 
Crown grant. Bp the second section of the Act 47 
Vic. c. 14, by which, as we have seen, the agreement 
of 1883 was confirmed by the Legislative Assembly 
of the province, it was, in amendment of the first section 	d 
of the Act No. 11. of 1880, provided that from and after 
the passing of the first-mentioned Act, there should 
be and there was granted to the Dominion Govern-
ment for the purpose of constructing and to aid in the 
construction of the portion of the Canadian Pacific 
Railway on the mainland of British Columbia, in trust 

(1) 47 Vic. c. 6. 
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1893 to be appropriated as the Dominion Government might 
THE 	deem advisable, the public lands along the line of rail-. 

QUEEN 
v 	way wherever it might be located, to a width of twenty 

DEMERS. miles on each side of the said line, as provided in the 
Reasons order in council, section 11, admitting the Province of 

for 
Judgment. British Columbia into Confederation. The location of 

such line of railway between Sicamous Narrows to a 
point west of Shuswap Lake, a distance of fifty miles 
south of which and within twenty miles thereof, are 
situate the lands in question, was approved by an order 
of His Excellency the Governor-General in Council on • 
the sixteenth day of January, 1885. On the 29th of 
August, 1885, the certificate of pre-emption record 
issued to Dunbar and his associates was cancelled, and 
on the same day a like certificate for the same lands 
was issued to the defendants, to whom, the provisions 
of the Land Acts of the province having been complied 
with, letters-patent for such lands were issued on the 
31st day of July, 1989, under the Great Seal of British 
Columbia. 

The question that arises on this state of facts is : 
Did the statutory grant or conveyance from the pro-
vince to the Dominion attach to such lands ? The 
defendants say that it did not. They contend that as 
the lands were at the time held under pre-emption 
right, they were not affected either by the reservation 
of 29th November, 1883, or by the Act of the 19th of 
December following (1). To this contention the Crown 
makes two answers. In the first place, it is objected 
that Dunbar and his assoèiates did not hold the lands 
under pre-emption right within the meaning of the 
Terms of'Union, and in the second place, that when 
their rights under the certificate were abandoned, the 
grant to the Dominion attached to the lands mentioned 
therein. 

(1) 47 Vic. (B.C.) c. 14. 
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..In support of the first objection, it is said that by the 	1893 

provisions of the British Columbia Land Act, 175, T 

under which the certificate was issued, surveyed lands QUEEN 

might have been pre-empted, but not unsurveyed DEnsERS. 

lands ; that an intending settler " recorded " unsur-
fur 

Rrn~ou. 
veyed lands and " pre-empted" surveyed lands, andJutl Put. 

that as the lands in question were unsurveyed lands, 
the Dunbar certificate was improperly denominated a 
certificate of pre-emption record. In 1871, when the 
Queen's order was passed giving effect to the Terms of 
Union between British Columbia and Canada, the 
Land Ordinance, 1810 (1), was in force in the province ; 
by the third section of which it was provided that a 
right of pre-emption might be acquired in unsurveyed 
lands. In 1874, the laws of the province relating to 
Crown lands were amended and consolidated by the 
Land Act, 1874 (2), by which provision was made for 
" recording " unsurveyed lands and " pre-empting " 
surveyed lands. The same apparent distinction was 
preserved in the Land Act, 1875. By the fourth sec-
tion of the Land Amendment Act, 1879 (3), it was pro-
vided that every person who thereafter " recorded " or 
" pre-empted," as a " settler " or " homestead settler,' 
surveyed or unsurveyed land, should pay one dollar 
per acre  for the same. The procedure by which the 
" settler " or " homestead settler " secured his home-
stead did not differ greatly in the two cases, and the 
" settler " who recorded a tract of unsurveyed land and 
performed the prescribed conditions, did in substance 
obtain the right to, pre-empt the land. recorded. So 
little difference was there between " recording " and 
" pre-empting " land, under the system of laws in 
force in the province,,that when we come to the Land 
Act, 1884 (4), we find that the person who desires to 

(1) R. S. B. C. No. 144. 	(3) 42 Vic. c. 21. 
(2) 37 Vie. No. 2. 	 (4) 47 Vic. e. 16. 
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1893 '• pre-empt" either surveyed or unsurveyed land. "re- 
THE 	cords " such land. 

QUEEN 	The expression "pre-emption right," used in the 
DEMERS. Terms of Union, had reference no doubt to the right to 
Seasons pre-empt lands for which provision was made by the 

Judgment. third section of the Land Ordinance, 1870, to which 
reference has been made. 

The right which Dunbar and his fellow settlers 
obtained in the lands described in their certificate was 
a right of that character, and it matters little, it seems 
to me, whether the certificate was called a certificate 
or record of unsurveyed land, as it is contended that it 
should have been, or a certificate of pre-emption record, 
as it purported to be. In either case the lands were, I 
think, within the description of lands held under pre-
emption right, and which by the Terms of the Union 
were excepted out of the grant from the province to 
the Dominion. 

If that be the true view to take of the matter, it is 
clear that when the certificate was cancelled the lands 
described therein became the property of the province, 
and not of the Dominion. If at the time of the statu-
tory conveyance the lands were held under pre-emption 
right, they were not affected by the conveyance, and 
when that right was abandoned they became public 
lands of the province, which its Government was free 
to deal with as they saw fit. That would follow from 
the fact that there was never any transfer of such lands 
to the Dominion. But there is another consideration 
which appears to me to be conclusive of the question. 
The province has made good to the Dominion any loss 
the latter may have sustained by the exception from 
the grant of these lands and others in the railway belt 
which at the time were held under like title or by 
Crown grant. In lieu thereof it has conveyed to the 
Dominion, and the latter has agreed to accept in satis- 
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faction of its claim, three and one-half million acres of 
land in the Peace River District. The contention that, '771 E 
nôtwithstanding such conveyance and agreement, the QUEEN 

v. 
Dominion is entitled to the lands in the railway belt DEb1ERs. 

which at the date of the conveyance were held under Reasons or 
pre-emption right or Crown grant and which have JudYgment. 
since reverted to the Crown, is clearly untenable. 

Judgment for defendants, with costs. 

Solicitors for plaintiff : O' Connor, Hogg 4- Balderson. 

Solicitor for defendants A. G. Smith. 

~ 
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1893 CHARLES MAGEE, ADMINISTRATOR 

is 20,  OF THE ESTATE AND EFFECTS OF 
THE LATE NICHOLAS SPARKS, 
THE YOUNGER, MARY SPARKS, 
NICHOLAS CHARLES SPARKS, 
AND SARAH SPARKS, INFANTS UN-` SUPPLIANTS ; 
DER THE AGE OF TWENTY-ONE YEARS, 
RESPECTIVELY. BY THEIR GUARDIAN, 
THIy SAID CH A RLES MAGEE, 
ESTHER SLATER, MARY 
WRIGHT, AND ALONZO WRIGHT, 

304 	 EXCHEQUER COURT REPORTS. 	[VOL. III." 

ANI) 

HER MAJESTY THE QUEEN 	RESPONDENT. 

Rideau Carnal-7 Vic. (Prov. Can.) c. 11-9 Vic. (Prov. Can.) c. 42—
Conditional gift—Expropriation—Acquiescence—Forfeiture for breach 
of condition subsequent—Remedy against the Crown for unauthorized 
use of land—Abandonment by Crown—Reverter—Solicitor and client 
—Privileged communication—Evidence. 

The Act 9 Vic. c. 42, was passed with the object of removing doubts 
as to the application of section 29 of the Act 7 Vic. c. 11 to cer-
tain lands set out and expropriated from one S. at Bytown. By 
the first section of the first mentioned Act it was enacted that the 
proviso contained in the 29th section of The Ordnance Vesting Act 
should be construed to apply to all the lands at Bytown set out 
and taken from S. under the provisions of The Rideau Canal Act, 
except,— 

(1) So much thereof as was actually occupied as the site of the 
Rideau Canal, as originally excavated at the Sappers' Bridge, 
and of the Basin and Bywash, as they stood at the passing of The 
Ordnance Vesting Act, and excepting also, 

(2.) A tract of two hundred feet in breadth on each side of thee  
said canal,—the portion of the said land so excepted having been 
freely granted by the said Nicholas Sparks to the late Colonel 
By of the Royal Engineers for the purposes of the canal—and 
excepting also, 

(3.) A tract of sixty feet round the said Basin and Bywash 
which was then freely granted by the said Nicholas Sparks to 
the Principal Officers of Ordnance for the purposes of the said 
canal, provided that no buildings should he erected thereon. 
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The site of the canal and the two hundred feet which were included 	1893 
within the limits of the land so set out and ascertained had been MAGEE 

	

given by an instrument, dated 17th November, 1826, under the 	v 

	

hand of S. and B., who was acting for the Crown, by which it 	'hIE 
was agreed that such portion of the land so freely given as might QUEEN. 
not be required for Ris Majesty's service, should be restored to 
S. when the canal was completed. The canal was completed in 
1832. Subsequent to the passing of the' Act 9 Vic. c. 42 all the 
lands of S. so set out and ascertained were given up to him, 
except the portions above described, and deeds in the terms of the 
Act were exchanged between S. and the Principal Officers .of 
Ordnance in regard, to the land so given up and so retained, 
respectively. 

Held :—That apart from the question of acquiescence and delay on the 
part of S. and those claiming under him, the Act 9 Vic. c. 42 and 
the deeds of surrender so exchanged were conclusive between the 
parties so far as the area and boundaries of the lands to be 
retained and restored respectively are concerned. 

2. That the lands so retained are held by the Crown for the purposes 
of the canal, and that as to the tract of sixty feet around the 
Basin and Bywash there is attached a condition that no buildings 
are to be erected thereon. 

3. That the proviso, " that no buildings shall be erected on the said 
tract of sixty feet," does not create a condition subsecfttent, a 
breach of which would work a forfeiture and let in the heirs, nor 
would the use by the Crown of a portion of the lands in question 
for purposes other than the "purposes of the canal "- work such 
a forfeiture. 

4. The court has no power to restrain the Crown from making any 
unauthorized use of the land or to compel the Crown to remove 
any buildings erected thereon contrary to the terms of the grant. 

Semble :—That the Crown cannot alien the land held for the purposes 
of the canal or any portion thereof, and if it should de so the 
suppliants would have their action against the grantee. 1f the 
Crown should abandon the land or any portion of it, the land or 
such part of it would revert to the suppliants and they might 
enter and possess it. 

Held, also, that where a solicitor or counsel of one of the parties to 
a suit has put his name as a witness to a deed between the patties 
he ceases, in respect of the execution of the instrument, to be 
clothed with the character of a solicitor or counsel and is hound. 
to disclose all that passed at the time relating to such execution. 

Robson v. Kemp 5 Esp. 52, and' Crawcour v. Salter L.R. 18 Chan. 34 
followed. 
20 
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1893 PETITION of right to obtain a declaration of title to 
MAGEE certain lands in the possession of the Crown. 

V. 
THE 	The facts of the case are stated in the judgment. 

QUEEN. 

Argument The case was tried at Ottawa on the 15th, 16th, 18th 
of Counsel. and 19th days of November, 1892, 

McCarthy, Q.C. (with whom was Christie, Q.C.) for 
suppliants : Undoubtedly the letter of gift from 
Sparks to the Crown was a grant of the lands for the 
purposes of the canal, and for that only, and those 
purposes being fulfilled so much of the land as was 
not required therefor was to be restored to the grantor. 
The conditions of this gift are crystallized in the Act 
of Parliament 9 Vic. c. 42. Here then we have satis-
factory evidence of the basis upon which the Crown 
holds the lands in question. Now, then, what are the 
legal elements entering into the ownership of a canal ? 
I think the authorities establish beyond a doubt that 
the proprietor of a canal is merely the owner of a 
" highway by water." His title is simply that of an 
easement in the land covered by the canal. (He cites 
Mulliner v. The Midland Railway Company (1) ; Angell 
on Highways (2) ; Lewis on Eminent Domain (3) ; Nel-
son y. Fleming) (4). There is a wide distinction be-
tween the owner of a canal and a railway company 
which enjoys the franchises and exercises the business 
of a common carrier. The owner of a highway has 
nothing to do with the business that passes over the 
road, nor has the Crown as owner of this canal any-
thing to do with the business done in connection with 
it. For the Crown to attempt to erect warehouses and 
other buildings on the banks of the canal is assuming 
rights of property in excess of our grant. 

(1) 11 Ch. D. 611. 	 (3) Sec. 597. 
(2) Sec. 310. 	 (4) 56 Ind. 310. 
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Now, then, I submit that it is for the court to say 1893 
how much of the land is required for the purposes of 1VIAGEE 

the canal. It is a matter subsisting in contract, and it THE 
is for the court, not for a party to the contract, to de- QUEEN. 
dare what are the rights of the parties thereunder. ,Arguinent 

of Counsel. 
The two hundred feet portion, mentioned in the letter 
of gift and in the statute 9 Vic. c. 42, are subject to 
the condition that it be used for the purposes of the 
canal, and it is in evidence that beyond fifty feet from 
the canal this land is not so required. We are, there-
fore, entitled i o a declaration from the court as to the 
exact quantity of the tract of land that is required for 
the purposes of .the canal. 

Again, in so far as the Crown has permitted the lands 
to be used for the purpose of erecting commercial build-
ings thereon, and for other purposes foreign to those 
for which the lands were unmistakably granted, there 
has been an abandonment of so much of the lands 
under the grant, and such lands should revert to the 
suppliants. We are entitled to a declaration from the 
court to that effect. 

Then, upon two grounds we are entitled to succeed 
in this case. First, I say we are entitled to the sur-
plusage of the land which the evidence shows the 
Crown does not require for the purposes of the canal ; 
and, secondly, we are entitled to so much of the remain-
ing lands as have been abandoned. (He cites Proprie-
tors of Locks and Canals v. The Nashua and Lowell 
Railroad Company (1) ; Inhabitants of Worcester v._ The 
Western Railroad Corporation (2) ; The Illinois Central 
Railroad Company v. Wathen (3) ; Brbwne and Theobald 
on Railways (4) ; Morawetz on Private Corporations (5) ; 
McQueen v. The Queen (6) ; Tylee v. The Queen (1) ; 

• (1) 104 Mass. 9. 	 (4) P. 231. 
(2) 4 Mete. 564. 	 (5) See. 419. 
(3) 17 M. App. 582. 	 (6) 16 Can. S.C.R. 1. 

(7) 7 Can. S.C.R. 651. 
2o%z 
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1893 Jessup v. The Grand Trunk Railway Company (1) ; Great 
M ËE Western Railway Company v. May) (2). 

THE 	Robinson, Q.C. (with whom was Hogg, Q.C.) for the 
QUEEN. Crown 

a*g111ient  The suppliants' claim is barred by acquiescence. It of Counsel. 

is perfectly plain that the stipulation in the so-called 
letter of gift was contemplated to be enforced by the 
grantee as soon .as the canal was completed. The canal 
was completed in 1832, and from that time the statute 
begins to run against Sparks and his heirs. So much, 
then, for the argument that the Crown derives title 
under the letter of gift. We contend, however, that 
Colonel By had no authority to bind the Crown by 
any agreement with Sparks, and, moreover, the Crown 
can only acquire title by deed or matter of record, and 
its title must be referable to a conveyance that will 
hold in law. The Crown's title was acquired by 
virtue of the expropriation proceedings taken under 
The Rideau Canal Act (3), and Sparks never made a 
claim for compensation under that Act. (He cites 
Duke of Leeds v. Earl of Amherst) (4). 

Then, referring again to the letter of gift to ascertain 
the purposes for which the 'property was acquired, we 
find the land was to be taken for " His Majesty's ser-
vice." That, I s ubmit, means military service in con-
nection with the canal at all times and in view of all 
possible military contingencies, such as requiring the 
lands for the purposes of fortification, storing supplies, 
&c.,—purposes which would require every portion of 
the lands in dispute to be controlled by the Crown.. 

Then, as to my learned friend's contention, that it is 
for the court to declare how much of the lands are 
required for the purposes of the canal,—I.  submit that 
the right to determine that fact rests with the military • 

(1) 7 Ont.;App. 128. 	 (3) 8 Geo. IV. c. 1. 
(2) L.R. 7.H.L. 283. 	 (4) 2 Phil. 123. 
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authorities. Looking at the letter of gift as a good con- 1893 

tract, is it not the plain intention of the parties that 3IAGEE 
the quantity of land required was to be decided by the TH E 

grantee ? To illustrate the case in the light of the law QUEEN. 
of contract, A. gives B. so much land for a specific pur- Argument 

of Counsel. 
pose, and B. agrees to give back so much as he does 
not use for such purpose ; now when the object of the 
grant is completed is the time for B. to require of A. a 
statement or declaration as to how much land he needs 
to hold for the original purposes of the grant. It being 
a matter . of contract, the statute of limitations runs 
against B. from the time I have mentioned. 

My learned friend also contends that by the passing 
of 9 Vic. c. 42, a new title was created and that the 
Crown cannot refer its title to the expropriation under 
The Rideau Canal Act (1). Our answer to that is that 
we are so entitled to the land. I do not understand 
how that statute makes a new start as regards the 
title at all. It was under 7 Victoria, c. 11, The Ordnance 
Vesting Act, that the Ordnance land vested in the 
Crown as represented by the Principal Officers Of . 
Ordnance. The new statute only provided for the 
restoring to.  Mr. Sparks of the lands not wanted for 
the canal. The new statute was to settle the doubts 
arising under the proviso in the former Act. It is 
simply a declaration in 9 Victoria- that section 29 of 
the former Act would apply to Sparks. This does not 
in any way affect the previous title acquired by the 
Crown to the 104 acres. It is expressly stated that the 
Crown had previously acquired title to the Bywash, 
to the canal and to the 200 feet and the 104 acres. 
I think a fair construction of the preamble in J Victoria 
is that it was passed for the relief of Mr. Sparks purely 
and simply. 

(1) 8 Geo. Iv. c. 1. 
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1893 	Any recital of facts in the preamble of the statute 
MAGEE 9 Vic. c. 42 would not override a legal title which was 

v. 
THE 	

acquired under a former statute. It would require a 
QUEEN. provision in the operative part of the statute to do 

Argument that. 
of Counsel. 

If your lordship decides that the lands were taken 
under the statute 8 Geo. IV. c. 1, then that will settle 
any question as to there being a reverter. 

As to the question of abandonment, I maintain that 
a temporary user of the land is not an abandonment of 
it for the original purposes for which it was given. 
So long as the Crown keeps the land in its own hands 
it is quite within its rights and cannot be said to be 
permanently using it or allowing it to be used for 
other purposes than the purposes of the canal. The 
Crown has not parted with the fee of any portion of 
the lands. Lots are held either by tenants at will or 
by squatters, or by lessees under terms. (He cites 
Smith on Real and Personal Property) (1). When 
the fee simple is once vested any condition for devest-
ing it should be construed with the utmost strictness. 
There is nothing in the evidence to show we are abus-
ing the rights we have obtained, and even if we are,that 
is ground perhaps for restricting our improper use of 
it, but not for recovering the land back. Where land 
is given for certain purposes, I do not know of any law 
which says that the abuse of that right is ground for 
reverter. I do not see upon what authority my learned 
friend bases his claim to the rents we got from these 
lands. And it must be remembered that we have 
granted none of this land. My learned friend has said 
that the canal is but a highway, and he has also said 
that a grant for a canal is only an easement. To that I 
answer that the land was taken under the statute. If 
your lordship finds that way,—that the lands were 

(1) Sec. 177. 
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ascertained and taken under the statute,—our rights to 1893 

them are absolute and incontestable. Before there was a M EE 
Rideau Canal Act, Mr. Sparks put it in writing that he THE  
would give the Crown this' land. It needed the pas- QUEEN. 
sage of the Act to pass a good title to the Crown. The Argument 

of Counsel. 
facts are that Mr. Sparks first signed a memorandum 
agreeing to give the land, the statute was passed 
enabling the Crown to acquire it, and then the lands 
were set out. There was no dedication by Sparks to 
perfect the gift under his license, and can anybody 
pretend to say that the, Crown could acquire any rights 
under that license until they acted upon it ? 
, Now take the Bywash. That portion of the land 
has been built upon years and years ago. 

[McCarthy, Q.C.—We claim the Bywash from the 
abandonment of it.] 

Then let us look into the facts. We have merely 
taken advantage of the main drain of the city for 
canal purposes. Suppose that main drain gave out 
and it was decided by the city authorities to change 
its course. 'It might then become necessary for us to 
use the Bywash again and I say that the. Bywash, so 
so far as it stands now as an element in this action, has 
only been the subject Of a temporary disuse. I venture 
to say there is no authority that can be advanced by 
the suppliants that the lands can be taken away from 
us under such circumstances. 

I have found no authority to show (I am speaking of 
Ontario) where land is taken by a railway company 
that it is not taken as a rule in' fee simple. I never 
heard that people could claim the land back again from 
them. [I-le here refers to The People v. White) (1). 
There is a great difference between American law and 
English law on this subject as to the question of con-
stitutionality. I think that it must be held that in 

(1) 11 Barb. S. C. 26. 
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1893 order to support the suppliants' contention the lands 
M GEE are held in trust, otherwise the statute would run 

v 	against the suppliants. There is no express trust in 
THE 

QUEEN. this case, and I refer your lordship to Cunningham 
Argument vs. Foot (1) ; Lewin on Trusts (2) ; Wright v. Wilkin 
of Counsel. 

(3) ; Lewis on Eminent Domain (4) ; Bright v. Legerton 
(5); Hodgson v. Bibby (6) ; Browne v. Cross (7) ; Payne 
v. Evens (8) ; Kennedy v. City of Toronto (9) ; Jones v. 
Higgins (10) ; Lewin on Trusts (11) ; .Mills v. Fox (12) ; 
Jessup v. Grand Trunk Ry. Co. (13). 

McCarthy, Q.C. in reply : 	• 
Your lordship is asked to find that there was no 

dedication by Mr. Sparks of the land to the Crown, but 
in answer to that I have to say that there is not a 
syllable alleged by the Crown that this was not a vol-
untary, gift. I say it is incumbent upon the Crown to 
either reject it out and out or to accept it out and out ; 
and I say, further, that unless they communicated to 
Mr. Sparks their determination not to accept it, the 
presumption is that they did accept it and act upon it. 
It is not for them now, in the absence of a disavowal 
or refusal of it, to come here and say that they 
took the land under the statute 4nd not under the gift. 
They should have communicated their rejection of the 
gift to Mr. Sparks. They never let Mr. Sparks know 
that they did not take.the land as a gift, but sixty years 
afterwards they come in here and attempt to say that 
they took it under the statute. I do not think that the 
document of 1826 can be construed as raising a reverter 
in the legal sense of the word. I do not so read that 

(1) 3 App. Cas. 974. 
(2) P. 140. 
(3) 2 B. & S. 232. 
(4) Secs. 922, 873, 874, 716. 
(5) 29 Beay. 60. 
(6 32 Beay. 221.  

(7) 14 Beav. 105. 
(8) 18 L. R. Eq. 356. 
(9) 12 Ont. 211. 

(10) L. R. 2 Eq. 538. 
(11) 9 th ed. p. 900, 994. 
(12) 37 Ch. Div. 153. 

(13) 7 Ont. App. 128. 
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document. That document created a trust. (He cites 1893 

Lewin on Trusts (1), and also Croome y. Croome) (2). It M  aA  EE 
may be that it is an implied trust in this instrument, 	THE 
but the case of Cunningham v. Foot (3) seems to show QUEEN. 
that it would be an express trust. (He cites Lewin on Argument 

of 
Trusts (4) ; Kennedy v. City of Toronto (5) ; Trent 

Counsel. 

Valley Canal Case (6) ; McQueen v. The Queen (7). 
Now then when you get the Crown in the position of a 
trustee, I wish to know what is to prevent the sup- 
pliants at, any time from coming in and asking that the 
trust should be declared. I deny the proposition of 
my learned friend that Mr. Sparks should have insisted 
on his rights under the agreement of 1826 upon the 
completion of the canal, for against an express trust 
the statute never runs. (He cites Lewin on Trusts) (8). 
The statute might run if we had to come into court 
and prove that there was a trust, but where the 
document shows a trust on the face'of it the statute 

. does not run against us. (He cites McDonald vs, 

McDonald) (9). If we were entitled in 1880 to the 
benefit of such a trust, we can get the benefit of it to-day. . 
They cannot say that there was no trust on the face of 
the document. The trust appears plainly from the 
statute 9 Victoria c. 42 ; and that-statute reaffirms the 
terms of the gift and, for the first time, puts our rights 
on a definite footing. It was not until 1846 that our 
rights were publicly defined, and it would be mon- 
strous now to hold that we could not take advantage 
of them because we had not done so at the time of the 
completion of the canal. Why should I not be able 
to call my trustee to account at any time ? (He cites 

(1) Pp. 150 and 151 and eaes 	(5) 12 Ont. 211. 
cited there. 	 (6) 11 Ont. 698. 

(2) 59 L. T. N. S., 582. 	(7) 16 Can. S.C.R. 40. 
(3) 3 App. Cas 974. 	 (8) P. 113. 
(4) Pp. 116, 136, ]37.' 	 (9) 21 Can. S. C. R. 201. 
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1893 Lewin on Trusts (1) ; Rennie vs. Young) (2). Then 
M a E with regard to the fact that the Crown can say it is 

v 	only using this land for temporary purposes now, but 
THE 

QUEEN. that it requires the land for purposes in connection 
Argument with the canal in the future, and will hold it for such 
of Counsel. 

purposes, I . think my learned friend can cite no 
authority in support of that argument. It seems to 
me, to ask your lordship to decide that way would be 
to broaden the rule altogether beyond its proper limits. 
The statute should run only from the time when we 
have been given a remedy in. the Exchequer Court. 
Until there was some tribunal having jurisdiction in 
this matter, whereby we may have obtained the remedy 
we seek for here, we should not be held to he barred 
by the statute. My learned friend would contend that 
although we had no court which afforded us a medium 
whereby we might obtain our rights, that we are bound 
by acquiescence.- Now acquiescence here means for-
bearance to sue, and how could we sue when we had 
no court to resort to for that purpose. (He cites Vane 
v. Vane (3) ; McQueen v. The Queen (4) and Rusto» ee 
v. The Queen) (5). 

Then the statute only runs in cases of actual occu-
pation, so it is held in the case of McDonald v. 
McDonald (6) I have before referred to, With respect 
to the lots, the possession of the Crown is not the 
kind of possession in favour of which the statute runs. 
It is required to be an actual occupation, no theoretical • 
possession is sufficient. It cannot be possession refer- 	• 
able to anybody else. 

Now my learned friend contends that it is not for 
the court to determine as to how much of this land 
is required for the purposes of the canal ; but looking 

(1) P. 995. 	 (4) 16 Can. S.C.R. 40. 
(2) 2 De.G. & J. 136. 	 (5) 1 Q. B. Div. 487. 
(3) 8 Ch. App. p. 383. 	(6) 21 Can. S. C. R. 201. 
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at this transaction as a matter of contract, I do riot 1893 

think it can be said that Sparks gave to the grantee MAGEE 
the exclusive right to say how much of the land is Tar 
required for the work. In that case the cestui que QUEEN. 

trust would have no voice or determination in the Argument 

matter at all. 	
of Conndel. 

With reference to the fact as to whether putting up 
juildings will work a forfeiture I refer to the case of 
Vankoug Janet vs. Denison (1). 

I submit that we are entitled to a declaration as 
to the Bywash, that part of the property has been 
abandoned by the Crown. But my learned friend says 
there could be no abandonment of this property except 
by conveying the fee. On this point I will refer to 
Lewis on Eminent Domain (2). (He also cites The 
People v. The Albany and Vermont Railroad Co.) (3). 
There can be no doubt about the abandonment of a 
portion of the Bywash. Then as to the question as to 
whether the Crown has been using this property con-
sistently with our grant, I would refer to the recent 
case of Canada Southern Ry. Co. v. Niagara Falls (4),  
and also the cases cited in Lewis on Eminent Domain 
(5), and Grand Junction Canal Co. y. Petty (6). I think 
it is eminently fair and reasonable that the court 	a 
should determine what is required for the purposes 
of this canal, and that the excess should be declared 
as not necessary for that purpose. 

BURBIDGE, J. now (March 20th, 1893) delivered 
judgment. 

The suppliants bring their petition to obtain a 
declaration of their rights in certain lands in the city 
of Ottawa adjacent to the Rideau Canal and Basin, the 

(1) 11 Ont. App. 699. 
(2) P. 598. 
(3) 24 N. Y. 261.  

(4) 22 Ont. 41. 
(5) P. 584. 
(6) 21 Q. B. Div. 273. 
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1893 title to which was acquired by the Crown under the 
MAGEE following circumstances. In 1826 the lands mentioned 

THE 	formed part of Lot C in Concession C, of the Township 
QUEEN. of Nepean, of which lot Mr. Nicholas Sparks, through 
Beason. whom the suppliants claim, was at the time the owner 

for 
Judgment. in fee simple. On the 17th  of November of that year, 

by an instrument under his hand, and that of Lieu-
tenant-Colonel By, commanding the Royal Engineers 
on the Rideau Canal, Mr. Sparks authorized Colonel 
By to take such part of the said lots gratis as might be 
required for the purpose of constructing the canal, but 
not to exceed two hundred feet in breadth on each 
side thereof ; and it was agreed between them that such 
parts of the land as might not he required for His 
Majesty's service should be restored when the canal 
was completed. 

At that date there was no legislative authority for 
the construction of the contemplated canal, or for the 
expropriation of the lands required therefor. That 
authority was given in February of the following year 
by The Rideau Canal Act (1), by which, after reciting 
that His Majesty had been most graciously pleased to 
direct measures to be immediately taken, under the 
superintendence of the proper Military Department, for 
constructing a canal, uniting the waters of . Lake 
Ontario with the River Ottawa, and affording a con-
venient navigation for the transport of naval and 
military stores, and which when completed would tend 
most essentially to the security of the Province by 
facilitating measures for its defence, and would also 
greatly promote its agricultural and commercial in-
terests, it was in substance enacted that the officer 
employed by His Majesty to superintend the said work, 
might enter upon any lands;  and survey and take levels 
of the same, and set out and ascertain such parts thereof 

(1) 8 Geo. IV. c. 1. 
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as he should think necessary and proper for making. 1893 

the canal and other works and conveniences connected In EE 
therewith and requisite and convenient for the pur- TAE 
poses of the said navigation. By the second section of QUEEN. 

the Act it was provided that after any lands should be 8eeeonw 
set out and ascertained to be necessary for making and Judy. ►ent. 
completing the canal, and other purposes and con- 
veniences mentioned, such officer might agree with the 
owners or persons interested in such lands, for the 
absolute surrender to His Majesty of so much thereof 
as should be required, or for the damages which they 
might reasonably claim in consequence of the canal 
and other works being cut and constructed in and upon 
their respective lands. By the third section it was 
enacted that such parts and portions of land as might 
be so ascertained and set out by the officer employed 
by His Majesty, as necessary to be occupied for the 
purposes of- the canal, should be forever thereafter 
vested in His Majesty, His heirs and successors. Then 
followed provisions for determining the compensation 
to be paid for land taken for, and for damages occasioned 
by, the construction Of the canal (1) ; and it was pro- 
vided (2) that in estimating the claim of any individual 
to compensation for property taken or for damages done 
under the authority of the Act, the arbitrators or jury 
assessing such • damages should take into their con- 
sideration the benefits likely to accrue to such indi- 
vidual from the construction of the canal by its 
enhancing the value of his property, or producing other 
advantages, but that it should not be competent to any 
arbitrators or jury to direct any claimant to pay a sum 
in consideration of such • advantages over and above 
the amount at which his damages should be estimated.. 

Acting under the authority of this statute Colonel 
By, the officer employed by His Majesty to superintend 

(1) Ss. 4-9. 	 (2) S. 9. 
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the work, ascertained and set out, as being necessary 
for the purposes of the canal, a portion of Lot C, in 
Concession C before referred to, containing about one 
hundred acres, the area being sometimes given as 104 
acres, and at others 98 acres. In. the portion so ascer-
tained and set out was included the site of the canal 
where it passed through the lot, and the two hundred 
feet on each side of the site, which had been previously 
acquired under the license of the 17th of November, 
1826. In the setting out of this land Mr. Sparks 
never acquiesced. On the contrary he always protested 
that, with the exception of what he had freely given, 
no part of his land was necessary for the purposes of 
the canal, and he never took any steps to determine the 
compensation to which he was entitled. [t was sug-
gested at the time, as it is now suggested, that he was 
deterred by the provision of The Rideau Canal riot, to 
which reference has been made, and under which the 
arbitrators or jury would have been bound to take into 
account, the benefits' accruing to him, in the enhanced 
value of his other lands, arising from the construction 
of the canal. But without attempting to determine 
how far that consideration may have affected or con-
trolled his course of action, a question that in view of 
the subsequent disposition of the controversy is unim-
portant, it is clear that he persistently pressed upon 
the authorities the simple demand that they should 
restore to him the land of which he alleged they had 
wrongfully deprived him. 

The Rideau Canal was, it appears, completed and 
opened for traffic throughout its entire length some 
time in the month of May, 1832. In 1843 the canal 
and the lands acquired for the purposes thereof were 
vested in the Principal Officers of Her Majesty's Ord-
nance in Great Britain, and their successors in office, 
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in trust for Her Majesty (1). In 1856 it.  and " its ad- 1893.  

juncts " -were transferred to the Crown for " the benefit, MAGEE 
use and purposes " of the Province (2), and in 1867 the 	TsE 
canal and the lands connected therewith became part QUEEN. 

of the public property of Canada (3). 	 Reasons 

When, in 1843, the Ordnance Vesting Bill was beforeJudrorent• 
the legislature, a special committee was sitting on 
Mr. Sparks's petition to have the lands restored to him, 
and, to meet the objections of those who supported his 
claims, a provision was added to the Bill, which is to 
be found in the proviso to the 29th section of the Act 

. (4), that all lands taken from private owners at Bytown, 
under the authority of The Rideau Canal Act, for the 
uses of the canal, which had not been used for that 
purpose, should be restored to the party or parties from 
whom the same were taken. About seventy-seven 
acres of the land taken from Sparks were within the 
effect and operation of this proviso, but the Officers of 
the Ordnance, contrary to good faith it was charged, 
and so far as I can see justly charged, refused to give 
up possession. They did not say, for it could not be 
said, that such lands were then required for the pur-
poses for which they had been taken ; but it was 
suggested that some day they might be, and on that 
plea they sought to retain the hold they had on the 
laud. 

The refusal of the officers in charge of the canal to.  
give effect to the provisions of The Ordnance Vesting 
Act was followed by the exercise by Sparks of acts of 
ownership over the lands then in question, which, in 
December, 1844, the Principal Officers of Her Majesty's 
Ordnance took steps to restrain. In 1845 the. contro-
versy was again before the legislature, and a Bill was 

(1) 7 Vic. c. 11 s. 1 and schedule. 	(3) The British North America 
(2) 19 Vic. e. 45 s. 6 and second Act, 1867 s. 108 andthird schedule 

schedule. 	 (1). 
(4) 7 Vic. c. 11 s. 29. 
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1893 passed to explain and amend The Ordnance Vesting 

M a E Act so far as regarded the proviso to the 29th section, 

1
„,v-

HE 

	

	
and to set at rest the doubts that had arisen as to its 

QUEEN. application. The Bill was reserved for the significa-
tion of Her Majesty's pleasure thereon, and did not 

for 
Judgment. receive the Royal assent. 

In August, 1845, Sparks, who was defending the suit 
that the Principal. Officers had brought against him in 
the previous December, in his turn filed a bill against 
them, and so matters stood until June, 1846, when the 
Act 9th Vic. c. 42 was passed, with the object of re-
moving the doubts to which I have alluded, and of . 
fairly and amicably settling all matters in difference 
between the Principal Officers and Mr. Sparks. To the 
provisions of this Act it will be necessary to refer at 
some length. By the first section it was enacted that 
the proviso contained in. the 29th section of The Ord-
nance Vesting Act should be construed to apply to all 
the lands at Bytown set out and taken from Nicholas 
Sparks, under the provisions of The Rideau Canal Act, 
except : 

(1) So much thereof as is actually occupied as the site of the 

Rideau Canal, as originally excavated at the Sappers' Bridge, and of 
the Basin and Bywash, as they stood at the passing of the Ordnance 
Vesting Act, and excepting also, 

(2) A tract of two hundred feet in breadth on each side of the said 
canal, the portion of the said land so excepted having been freely 
granted by the said Nicholas Sparks to the late Colonel By, of the 
Royal Engineers, for the purposes of the canal ; and excepting also 
. (3) A tract of sixty feet round the said Basin and By wash (wherever 

the present Ordnance boundary stones stand beyond that distance 
from the said Basin and Bywash, but where they stand within that 
distance, then they shall bound the tract so excepted) which is freely 
granted by the said Nicholas Sparks to the said Principal Officers for 
the purposes of the said canal, provided no buildings be erected' 

thereon. 

It was further enacted that all the laud to which the 
proviso was applicable should, if retained by the Prin- 
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cipal Officers of Her Majesty's Ordnance, be paid for in 1893 

the manner provided by the Act, and that any parts MAA E 

thereof which should not be so retained and paid for, , 
should be and the same were thereby declared to be QUEEN. 

absolutely revested in the said Nicholas Sparks, or the Reasons 

parties respectively to whom he had conveyed the Judfgmor 
ent. 

same, to his and their proper use for ever. 
By the second section it was provided that the Prin-

cipal Officers should, within one month after the pass-
ing of the Act, obtain a certificate from the Officer 
Commanding Her Majesty's forces in the Province, 
setting forth what part or parts of the land, to which 
the proviso was applicable, it was necessary to retain 
for the service of the Ordnance Department for military 
or canal purposes ; and that such part or parts should 
be retained by, and remain vested in, the Principal 
Officers in trust for Her Majesty ; and that the remain-
der, if any, should be immediately thereafter absolutely 
revested in the.  said Nicholas Sparks or the party or 
parties claiming under him, to his and their own pro-
per use for ever. By the fourth, fifth and sixth sections 
of the Act, provision was made for determining by 
arbitr%tion the amount of compensation to be made for 
any land retained ; and by the seventh, in some dis-
trust, apparently, of the methods of the Officers of the 
Ordnance, and to leave them no chance to longer delay 
complying with the will of the legislature, it was pro-
vided that if the sum awarded should not be paid 
within three months after the award was made, or if 
the Principal Officers should fail to obtain the certificate 
of the Officer Commanding Her Majesty's forces within 
the time limited for that purpose ; or if they should 
negligently fail to comply with any of the other re-
quirements of the Act, or if, through the non-attend-
ance or wilful neglect of the arbitrator acting for them, 
the other arbitrators should be prevented from pro-. 

21 
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1893 ceeding, and such wilful default or neglect should 
/4I cA EE continue for three months, the land to which the 

Tam proviso, that has been referred to, was applicable, 
QUEEN. should be absolutely revested in the said Nicholas 
'Reasons Sparks and those claiming under him, without any 

• 
Judggmment. proceeding being requisite for that purpose. 

The certificate of the commanding officer, a copy of 
which I find with the papers filed in this case, and to 
which, though it was not, I think, tendered in evi-
dence, I may perhaps, without impropriety, refer on a 
matter respecting which there is no dispute, was 
obtained within the time limited by the statute, and 
there were described in such certificate all the lands to 
which the proviso was applicable, excepting about 
twelve acres. 

For the lands so proposed to be retained by the 
Principal Officers, the arbitrators awarded Mr. Sparks 
the sum of twenty-five thousand pounds, and the 
Master-General and Board of Ordnance,, thinking the 
amount of the award 'excessive, declined to complete 
the purchase. Their decision was communicated to 
Mr. Sparks by a letter from the officers of the Ordnance 
at Montreal, dated the 21st of May, 1847, wherein, in 
order that no difficulty might thereafter arise between 
him and the Department in respect to this property, it 
was proposed to reinvest him by a deed of surrender 
with all the land taken from him for the canal, except 
the portions he had freely granted and which were 
vested in the Principal Officers by the statute 9th Vic. 
c. 42 ; and that he should give a deed to the Principal 
Officers conveying to them, in the terms of the statute, 
the portions so excepted, being the ground actually 
occupied as the site of the Rideau Canal as originally 
excavated at the Sappers' bridge, and of the Basin and 
Bywash as they stood at the passing of The Ordnance 
Vesting Act, and also a tract of two hundred feet in 
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breadth on each side of the said canal, with a tract of 1893 

sixty feet round the Basin and Bywash. At the time M ËE 
Mr. Scott was the Solicitor, at Bytown, of the Ordnance 

THE 
Department, and the letter to Mr. Sparks concluded QUEEN. 

with the statement that Mr. Scott would present these R.. 
deeds to him for his approval and signature, and that, Jadpgment. 

as the latter had been desired to draft them in commu- 
nication with the former's solicitor, it was not doubted 
that the arrangement referred to would meet with his 
concurrence. From a letter of the 26th of May from 
Mr. Scott to the Respective Officers of Her Majesty's 
Ordnance at Bytown, it appears that he had a personal 
interview with Mr. Sparks and his counsel, Mr. R. 

Harvey, relative to the restoration 'of the land taken 
from Mr. Sparks for the uses of the Rideau Canal, and 
that they would be prepared to have the land surveyed 
and the portions to be given up marked off, on the 
29th of that month, and that up to that time Mr. 
Sparks would not execute any conveyance as required 
by the Respective Officers at headquarters in their 
letter dated the 21st. 

An official plan produced from the office of the Rideau 
Canal (Exhibit HL) dated and signed on the 9th of 
July, 1847, shows that the proposed survey, of which 
Mr. Scott wrote on the 26th of May, was completed in 
June of that year, and that the boundaries between the 
lands retained for the purposes of the canal by the 
Principal Officers, and those that were to be given up 
to Mr. Sparks were definitely determined and indicated t. 
on the ground by stone posts or monuments then set 
up. Of the deeds that it was proposed to give and take, 
a most diligent and exhaustive search has failed to. 
secure a trace. They were not registered, but the fact 
has not perhaps the importance that was sought to be 
attached to it by the suppliants' counsel. So far as Mr. 
Sparks was concerned there was nothing in the Regis- . 

2I' 
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1893 try in respect of the transactions, of which I have been 

M 	E speaking, to cloud the title he had acquired in. 1821; 

T.E 	and for the rest he may well have been satisfied with 
QUEEN. the provisions of the statute 9th Victoria, chapter 42 ; 

Reasons while on the other hand it was provided, by the 27th 
for 

Judgment. section of The Ordnance Vesting Act (1), that no 
enrolment of any deed conveying any lands or real 
property or any estate or interest therein to the Princi-
pal Officers should be necessary to vest the same in 
them in trust for Her Majesty, but at their option they 
might cause any such deed to be enrolled in the office 
of the Provincial Registrar. Both parties could, I think, 
afford to be, and probably were, indifferent as to the 
registration of any deeds that may have passed between 
them. To prove ' the execution and exchange of the 
deeds proposed in the letter of the officers of Ordnance 
at Montreal of the 21st of May, the Crown called Mr. 
Harvey who is mentioned in'Mr. Scott's letter of the 
26th, and who acted. as solicitor and counsel for Mr. 
Sparks. Putting aside for the present the question of 
the admissibility of a part of his evidence to which 
objection was taken, he testified, in substance, that he 
acted professionally for Mr. Sparks from 1841 to 1852 
and was cognizant of the litigation and difficulties that 
took place between Sparks and the Principal Officers 
with regard to the Rideau Canal ; that he pre-
pared the petitions to the Governor and Legislature ; 
that he was instrumental in getting the proviso put 
into The Ordnance Vesting; Act ; that he was counsel 

• for Sparks before the arbitrators and conducted his 
case ; that the deeds mentioned in the letter of May 
21st, from the Ordnance Department at Montreal, were 
prepared by Mr. Scott, and were handed to him (Har-
vey) for examination, and that after examining them 
he took them to Sparks, that the latter might execute 

(1) 7 Vict. c. 11. 
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the deed. in favour of the Principal Officers, the other 	1893 

having been executed before it was delivered to him M a E 

(Harvey) by Scott ; that Sparks refused to receive the Tv. 
HE  

one or to execute the other until the contents of the QUEEN. 

land were ascertained by actual survey ; that the sur- Reasons 

vey was made and other deeds prepared by Mr. Scott ; Judfiment. 
that he (Harvey) took to Sparks the deed from the latter 
to the Principal Officers and it was executed by Sparks 
and his wife, he (Harvey) and one Caldwell Waugh 
being the witnesses to the execution thereof; that he 
then took the deed to Scott and delivered it to him, 
whereupon the latter delivered to him (Harvey) the 
deed from the Principal Officers to Sparks which he 
handed over to the latter. With ,reference to the con- 
tents of the deed from Sparks to the Principal Officers, 
Harvey's memory is that there was no reference therein 
to the statute 9th Victoria c. 42, and no condition that 
the lands were to be held for the purposes of the canal ; 
that the deed was an absolute conveyance to the Prin- 
cipal Officers of the site of the Canal, Basin and Bywash, 
of the two hundred feet on each side of the canal, and 
of the sixty feet round the Basin and Bywash. This is 
at once the most important part of his evidence, and 
that which, if it is admissible, should be received with 
the greatest caution. 

Of the testimony of this witness, I desire to say that 
from the manner in which it was given, and the fact 
that, speaking generally, it was corroborated by the 
documentary evidence; I attach to it all proper weight 
and credit. But the transaction happened nearly half 
a century ago, and it would be surprising that there 
should not be some infirmity of memory. The letters 
of May, 1847, which are in evidence, show, I think, that 
there was. For instance, I do not think it at all 
probable, that the deed from the Principal Officers 
to Sparks was, as he says it was, executed when Mr. 
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1893 Scott first handed it to him. As to that he has, perhaps, 
MAGEE confounded the first with the second deed. Then too it 

TaE 	
is probable that he is wrong when he says the deed 

QUEEN. was executed at Bytown and not at Montreal. But I 
n,„„.o,,, attach more importance to the circumstance that what 

Judggment. he recollects and states of the contents of the deed is 
not consistent with the facts of which there is no doubt. 
First, I think we are safe in concluding, from all we 
have learned of him, that Mr. Sparks was not the man 
to make any concession that was not demanded of him, 
or to which the Principal Officers were not entitled. 
What did they ask of him ? That he would give them 
a deed in the terms of the statute. What would a deed 
in the terms of the statute give them ? A surrender for 
the purposes of the canal of the lands which they were 
to retain, with a condition that no buildings were to 
be erected on the sixty feet round the Basin and By-
wash. It is evident that for some reason Mr. Sparks 
attached considerable importance to this proviso, 
and it is not likely that having, in 1846, taken the 
trouble to have it inserted in an Act of the Legis-
lature, he would in 1847 destroy its effect by 
executing a deed containing no such condition. 
Then the letter of instructions from the officers of 
Ordnance to Mr. Scott for the preparation of the deeds 
is expressed in terms similar to those used in the letter 
to Sparks, and I see no reason to doubt that the deeds 
were prepared in accordance with the instructions 
given. For these reasons, while I conclude that the 
deeds Mr. Harvey speaks of were duly executed and 
delivered, I am unable to rely upon his recollection 
of what the deed from Sparks to the Principal 
Officers contained. As to that I think the sate and 
proper course is not to depart from the Act 9th Victoria, 
chapter 42, and the facts established by, and the fair 
inferences to be drawn from, the letters of May, 1847. 
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In that view of the case it was, of course, a matter of 1893 

no great importance whether the deeds, that it was M âEE 

proposed to exchange, were ever executed and delivered TxE 
or not. But there is nothing apart from Mr. Harvey's QUEEN. 
evidence to suggest that any departure from the statute Seasons 

was proposed. Everything that we know with cer- Judgment. 

tainty is to the contrary, and it is clear that the 
exchange of the deeds of surrender was suggested as a 
matter of greater caution, and for no other reason. The 
Act by which their differences were settled expressly 

. defined the rights of the parties and their respective 
interests in the lands to be retained by the Principal 
Officers, and those to be given up, leaving to be deter- 
mined the question of the amount of compensation 
and the respective boundaries and limits of such lands ; 
and the latter as we have seen, were in Jude, 1847, 
duly ascertained, set out and marked upon the ground. 

To return for a moment to the objection to Mr. 
Harvey's evidence, that his knowledge of the facts of 
which he spoke were acquired in his capacity as 
solicitor and counsel to Mr. Sparks, it is settled law 
that when he put his name as a witness to the deed 
from the latter to the Principal Officers he ceased, in 
respect of the execution of the instrument, to be clothed 
with the character of an attorney, and bound himself 
to disclose all that passed at the time relating to such 
execution (1). Then as to the objection to the contents 
of the deed, there is, it seems to me, great weight in 
the answer that was made, that the witness's knowledge 
was not obtained from Mr. Sparks but from Mr. Scott ; 
and that the terms and provisions of the deed submitted 
to the former on behalf of the Principal Officers, and 
accepted by him, could not in any fair sense be con- 
sidered to be a privileged communication between him 

(1) Robson y. Kemp, 5 Esp. 62 ; Craweour. v. Salter, L. R. 18 
Chan. 36. 
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and his attorney (1). It is unnecessary, however, to 
further discuss that question, as, in the view I have 
taken of the contents of the deed, it is not material. 

Now I think that the facts that I have recited estab-
lish two things. First, that the contention of the sup-
pliants that they are entitled to have an inquiry as to 
what parts of the lands in question are not now 
required for Her Majesty's service within the meaning 
of the writing of November 11th, 1826, which Nicholas 
Sparks and Colonel By signed, and a declaration that 
such parts should be restored to them, cannot be main-
tained. 

From the time the canal was completed to the day 
the statute 9th Victoria c. 42 was passed, Mr. Sparks 
never put forward any claim to any part of the land 
that he had freely given for the purposes of the canal. 
The fair inference from all that we know he said or did, 
is that in his opinion the two hundred feet on each side 
of the canal were necessary for such purposes. And 
apart altogether from any question of acquiescence or 
delay on his part, or on the part of those who claim 
under him, the Act by which he and the Principal 
Officers of Her Majesty's Ordnance determined their 
controversy (2), and the deeds of surrender they ex-
changed, were, it seems to me, conclusive between 
them so far as the area and boundaries of the lands to 
be retained and restored, respectively, were concerned. 

In the second place it is, I think, equally clear that 
the Crown holds for the purposes of the canal the lands 
so retained, and that to " the sixty feet round the Basin 
and Bywash " is attached the condition that no build-
ings shall be erected thereon. This question is, it 
seems to rne, equally concluded by the Act 9th Vic-
toria chapter 42, which declares in plain terms that 

(1) Lyell v. Kennedy, L.R. 23 	(2) 9th Victoria c. 42. 
Ch. D. 405; 9 App. cas. 81. 
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1893 
.~.,~.• 

MAGEE 
V. 

THE 
QUEEN. 

Reasons 
for 

Judgment. 
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such lands were freely granted for the purposes of the 1893 
canal. Such a declaration may not be disregarded. If 114-

authority is required for that proposition it is to be 
TxE 

found in the judgment of the Judicial Committee of QUEEN. 
the Privy Council in the late case of The Labrador Corn- Reaeoiu 

Many v. The Queen (4), in which their lordships say, Jud 
Yor
went. 

that even if it could be proved that the legislature was 
deceived in an absolute statement of facts in a statute, 
it would not be competent for a court of law to disre- 
gard its enactments. If a mistake is made, the legis-
lature alone can correct it. The courts of law cannot 
sit in judgment on the legislature but must obey and 
give effect to its determination. 

With reference to the proviso that no buildings 
should be erected, I cannot agree with the suppliants' 
contention that it extended as well to the two hundred 
feet on each side of the canal. I entertain no doubt 
that the Act will not bear that construction, and that 
the proviso is limited to "the tract•of sixty feet round 
the Basin and Bywash." 

That brings us to a consideration of the question of 
the relief that the suppliants may obtain in this court 
for any breach of the condition not to erect buildings, 
or for the non-user of any portion of the land granted, 
or for its misuse. This branch of the case demands, I 
think, more consideration than was given to it at the 
hearing, the attention of all parties having then been 
principally directed to the discussion and determination 
of the title by which the Crown holds the lands in dis-
pute, and I propose to reserve it for further argument, 
and if necessary to take further evidence as to the use 
to which in particular cases such lands have been put. 
But to refer briefly to the questions involved, it is not 
contended, and I do not think it could with success be 
contended, that the proviso that no buildings should 

(4) 67 L. T. N. S. 734 ; [ 1893] A. C. 104. 



330 	EXCHEQUER COURT REPORTS. 	[VOL. III. 

1893 be erected on the tract of sixty feet round the Basin and 
iviAGEE Bywash, created a condition subsequent, a breach of 

v 	which would work a forfeiture and let in the heirs, or 
THE 

QUEEN. that the use by the Crown of a portion of the lands in 
Reasons question for purposes other than the " purposes of 

Judgm
or 

ent. the canal " would work such a forfeiture. Under like 
circumstances, and in a proper case between subject 
and subject a court of competent jurisdiction would no 
doubt restrain the defendant from making any unau-
thorized use of the land, and would compel him to 
remove any buildings that had been erected thereon 
contrary to the terms attached to the grant. But this 
court has no such power or authority where the Crown 
is the defendant. It may, I think, declare what the 
rights of the parties are, but at present I do not well 
see how it could go beyond that. The Crown cannot 
alien the land or any portion of it, and if it should do 
so the grantor's heir would probably have their action 
against the grantee. If the Crown should abandon the 
land or any portion of it, the land or such portion would 
revert to the heirs and they might enter and possess it. 
The Crown ought not, it seems to me, to use the land 
or any portion of it, contrary to the terms of the gift ; 
but if it does, it is clear that it cannot be restrained by 
order of the court, and I do not at present see what 
remedy the suppliants would have except to appeal to 
the Crown .or to Parliament to do them justice and to 
render to them the profits derived from any use of the 
land foreign to the purposes for which their ancestor 
had freely granted it. If it were conceded that the 
grant from Sparks and the Act 9 Viet. c. 42 created a • 
contract or agreement on the part of the Crown not to 
use the lands granted for other than the canal purposes, 
and not to build on the sixty feet mentioned ; and that 
for the breach of such agreement the suppliants are 
entitled to damages, the answer would be that no 
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damages have been proved. In such a case the damages 1893 

would not, I am inclined to think, depend upon and M an EE 
v. be measured by the profits the Crown has made by the 

THE 
unauthorized use of the land granted, but by the loss QUEEN. 

which the suppliants have suffered, though I wish to Rea~o~ 
add that the case of The Proprietors of Locks and Judgment. 

Canals on the Merrimack River v. The Nashua and Lowell. 
Railroad Company (1) would appear to support a con-
trary opinion. 

It seems, that some years ago, an arrangement was 
made with the city authorities, and a drain constructed 
by which the water from the waste-weir at the Bywash 
was carried into the city sewers, and since then a por-
tion of the land at the Bywash has not been. used for 
the purposes of the canal. This portion is now useful, 
so Mr. Wise, the Government engineer in charge of 
the canal, sCys, for building purposes only. But the 
Crown still retains possession, and it is doubtful if the 
court can give any relief ; though if Mr. Wise expresses 
the views of the Government, as well as his own, it 
would seem to be fair and just that this portion of the 
tract of land at the Bywash, excepting so much thereof 
as is occupied by Mosgrove Street, should be given up 
to the suppliants. 

There will be a declaration that the Crown holds the 
lands in question for the purposes of the canal, and that 
no buildings should be erected on the tract of sixty 

• feet round the Basin and Bywash. 
The other questions, including the question of costs, 

will be reserved. 
Judgment accordingly. 

Solicitors for suppliants : Christie, Christie and 
Greene. 

Solicitors for respondent : O'Connor, Hogg and 
Balderson. 

(1) 104 Mass. 1.  
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ADMIRALTY DISTRICT OF BRITISH COLUMBIA. 

1893 
THE CANADIAN PACIFIC NAVI— 

Jan 24. GATION COMPANY.  	PLAINTIFFS ; 

AGAINST 

THE SHIP C. F. SARGENT. 

Maritime law—Salvage—Essentials of—Difference between towage and 
salvage service—Professional and volunteer services—Rate of compensa-
tion 

Salvage means rescue from threatened loss or injury. No danger, no 
ealvage. If the ship be in danger, then the rescuers earn a salvage 
reward, which, on the grounds of public policy, is to be liberal, 
but yet varies according to the imminence of the danger to the 
ship on the one hand, and the skill and enterprise and danger of 
the salvors on the other hand. 

2. A small packet steamer, while performing one of her regular trips 
between certain points in thick weather, discovered a large steam-
ship lying at anchor in such a position as to be in imminent dan-
ger of becoming a total loss. The latter signalled the former and 
asked to be towed into port. This the packet steamer refused to 
do, wishing to prosecute her voyage, but agreed to tow the ship 
out of her dangerous position into the open sea, and there give 
her captain directions to enable him to reach his port of destina-
tion. This offer was accepted and acted upon. In conducting the 
ship to the open sea the packet steamer performed the services 
both of a pilot and tug, and showed skill and enterprise, and in-
curred appreciable risk, while so engaged. 

Held, to be a salvage, and not a mere towage service. 
Semble, while the court is disposed to confine the claims of pro-

fessional pilots and tugs to the tariff scale for such professional 
services, a volunteer ought to be allowed a more liberal rate of 
compensation. 

THIS was a claim for salvage services. 
The facts of the case are fully stated in the judg- 

ment. 
January 23rd and 24th, 1893. 

The case was heard before Sir Matthew B. Begbie, 
C.J., Local Judge for the Admiralty District of British 
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Columbia,—Capt. May, R.N., C.B., and Lieût. Stileman, 1893 

E.N., sitting as Nautical Assessors. 	 THE . 

Bodwell, for the plaintiffs, cited The Princess Alice CANADIAN 
PACIFIC 

(1) ; The Charlotte (2) ; Maclachlan on Shipping (3) ; NAVIaA- 

The Ellora (4) The Reward (5) The Rialto (6) The TION 
( ) ; 	;  	; 	COMPANY 

Undaunted (7) ; The Silver Button (8). 	
THE 

Eberts, Q.C. (with whom was Taylor), cited The SHIP C. F. 

Strathnaver (9) ; Maclachlan on Shipping (10) ; The Re- SARGENT. 

ward, ubi supra ; The Mulgrave (11) ; The True Blue (12). Rea 
Judgment. 

Bodwell replied. 

Sir MATTHEW B. BEGBIE, C.J., L.J., now (January 
24th, 1893) delivered ,judgment. 

On the morning of the 4th November last, the steamer 
" Maude," Captain Roberts, with a full cargo and forty 
or fifty passengers, was on her regular trip from Victoria 
to Clayoquot, calling, among other places, at Mr. Sut-
ton's settlement in Uculet. She passed Cape Beale 
about 5 a.m., but, owing to the fog, could not see the 
light. Owing to the same cause, she abandoned her 
usual course in clear weather, viz., through the intri-
cate but smooth inner-water channels of Barclay Sound, 
and stood across to Cape Flattery. As soon as she 
heard Flattery whistle, she made for the western en-
trance of Barclay Sound. The first thing she made out 
was Black Rock, at a distance of one-half mile. On 
closing up to Black Rock she saw a ship lying at 
anchor inside, being the " C. F. Sargent," Captain 
Snow (now libelled),-on a voyage from San Francisco 
to Port Angeles. The ship hoisted a signal, but before 
paying any attention to it, the " Maude," wishing to 

(1) 3 W. Rob. 138, 	 (7) Lush. 90. 
(2) 3 W. Rob. 71. 	 (8) L. R. 2, E. & A. 70. 
(3) P. 631. 	 (9) 1 App. Cas. 58. 
(4) Lush. 550. 	 (10) P. 633. 
(5) 1 W. Rob. 174. 	 (11) 2 Hagg. Adan. 77. 
(6) (1891) Prob. 175. 	(12) 2 W. Rob. 176. 
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1893 ascertain her exaèt position, and not being quite sure 
T 	of Black Rock or any of the rocks, (owing to the fog) 

CANADIAN endeavoured to make Round Island, where there is a PACIFIC 
NAVIGA- beacon, easily identifiable. Finding her first signal 

TION 
COMPANY unnoticed, the ship began tooting on her horn, but the 

THE 	" Maude " continued her course till, recognizing the 
SHIP C. F. beacon, she knew that she had rightly judged Black 
SARGENT. 

Rock, and returned to the ship. After informing the 
ter:." captain, in answer to his inquiries, that he was off the 

Judgment. 
entrance of Barclay Sound, and refusing (on account of 
his freight and passengers) to tow him to a port, Cap-

. tain Roberts undertook to tow him out of his position 
into the open sea, whence he could give him directions 
to proceed on his voyage. It was also, after various 
offers and refusals, agreed that the amount payable for 
these services was to be left to the respective owners. 
But, a very few minutes after this had been agreed to 
by both parties, Captain Snow wished to add a stipu-
lation that in no case was the amount to exceed $500 ; 
and he says that Captain Roberts, from the deck of his 
steamer, gesticulated assent, and shouted " all right " ; 
Captain Roberts insisting that his gesticulations meant 
dissent, and that he shouted back a refusal to add any-
thing to what was already agreed upon. And this is 
confirmed by those on board the " Maude," who could, 
much better than Captain Snow, hear what it was that 
Captain Roberts really said. I am of opinion that the 
defendants fail to prove any assent to this further sti-
pulation ; and so the amount of remuneration was 
either by agreement left to the respective owners, who 
now cannot agree ; or else, if the last stipulation were 
considered by Captain Snow to be a necessary term of 
the agreement, there was no concluded agreement at 
all. 

In either case, the parties now failing to agree upon 
an amount, it falls upon the court to say what is a pro- 
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per remuneration. And the first thing to be deter- 1893 

mined is, whether such remuneration is to be made. as THE 
for a salvage service, or simple towage ; the plaintiffs CAPNADI

ACIFIC  
AN 

claiming as for the first ; the defendants alleging that NAVIGA- 
TION it was nothing but ordinary towage.. 	 COMPANY 

Salvage means rescue from threatened loss or injury. 
T$E 

If the ship were in • no danger, there could be no Snip C. F. 
salvage." If she were in danger, then,the rescuers earn SARGENT. 

a salvage reward, which, on the grounds of public $rte. 
policy, is to be liberal ; but which varies very much Judgment. 

according to the imminence of the danger to the ship on 
the one hand, and the skill and enterprise and danger 
of the rescuers on the other hand. But the question of 
the ship's danger is the first thing to be considered, 
On a service of towing, for instance, the tug may dis-
play both skill and enterprise, and expose herself to 
risk, but if the ship be towed merely for the sake of 
expedition, and not to take her out of danger, actual or 

.impending, it is towage merely, and not salvage. And 
the court is to judge whether the danger really existed, 
and not the parties themselves. 

Now, what was the position of the ship out of which 
the" Maude " undertook to tow her ? Captain Snow 
tells us, that having left San Francisco; a few days' 
before, in his ship of nearly 1,700 tons, with crew of 
twelve men before the mast, bound for Port Angeles, he 
found on the early morning of the 4th November, that 
he had completely lost his way—was in utter ignorance 
whereabouts he had got to. He had been wandering 
and drifting about with light airs and a fog, which 
prevented any observations for two or three days 
previously. He had never.  been in Barclay Sound 
before, though he had. been to Victoria and Nanaimo ; 
he had no chart except one quite out of date, on a small 
scale, and almost, if not quite, useless for the , purposes 
of navigation within the intricate channels of Barclay. 
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1893 Sound, into which, without knowing it, he had drifted; 
THE 	sailing first north and then south, without knowing 

CANADIAN where he was or whither he was going. At 6.30 a.m., 
PACIFIC 

NAVIGA- he was running north-east with a light wind from 

COMrANY south-east, when he saw land right ahead. He imme- 
D. 	diately wore, and proceeded on a south-west course for 

THE 
SHIP C. F. an hour and a half or two hours, the wind dying out, 
SARGENT. when, on the fog lifting a little, he saw enough to make 
$~faô 

 
as him immediately drop both his anchors, running out 

Judgment. seventy-five fathoms on the one and sixty fathoms chain 
on. the other. What induced him to do this ? He could 
not have the least notion of the bottom under him ; it 
might have been rock, and sixty fathoms deep ; in fact 
there are fifty or sixty fathoms marked not very far from 
the place where he was. What was that place ? 

According to the evidence of the plaintiffs, the ship 
was lying near a point about equi-distant from Black 
Rock on the south, and Starlight Reef on the west, hav-
ing Heddington Reef and Great Bear Rock on the. 
north ; and westward of a line drawn from Black Rock 
to Great Bear. A ship coming down- from the north-
east with a light dying air from south-east, as Captain 
Snow describes, with the westerly current mentioned 
by some of the witnesses, might easily find herself ,just 
about that spot ; and the fog rising a little would show 
an almost uninterrupted semi-circle of broken water, 
completely embaying the ship, except on the quarter 
by which both the wind, such as it was, and the cur-
rent forbade her escape. I am advised that under these 
circumstances, in order to save the ship from the visible 
breakers, it was prudent seamanship to cast anchor 
without wasting any time in examining the ground ; 
but that imminent danger is the only apparent ground 
for such a manoeuvre. And if the ship had been in 
any of the four positions alleged by Captain Snow (to 
be presently mentioned), inasmuch as there would in 
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that case have been clear open water ahead of him, and 1893 
none of the rocks above mentioned would even have T 

been sighted, (about half a mile was probably about' CANADIAN 
ANAPAC ~ c 

the sight limit in the fog that morning, at that distance NAvic+e- 
TION 

from the shore, though one or two of the Sargent's COMPANY 

crew speak of two or three miles), there is no conceiv- TV. 
HE 

able reason why he should have cast his anchor at all, SHIP C. F. 
or why he did not continue on his S.P. course. 	SARGENT. 

The four positions just mentioned arise thus, Captain Res" 
Snow does not admit that the ship's position is accu-aadg-"e" 
rately alleged by the plaintiffs. He says that in the 
course of conversation between himself and the captain 
of the " Maude," while his own ship was getting ready 
to weigh her anchors, he learned for the first time that 
he was off the western entrance to Barclay Sound, and 
obtained the names of the different rocks in the neigh-
bourhood—his own chart of Barclay Sound being on 
too small a scale to contain half their names. , From 
these rocks he took many cross bearings, the result 
being to place his ship, he says, from a mile to a mile 
and a half to the eastward of the position described by 
the plaintiffs. Of course, if the_ ship had been where 
her captain alleges, she would have been in little or no 
danger ; and so there could have been no salvage ser-
vice performed. The only wonder is, why, if so far from 
the rocks, she should have repeatedly demanded the 
plaintiff's' services, or why she should have cast anchor 
at all, or wanted a tug at all. She might have wanted 
to know where she was. But when the assessors plot-
ted out the cross bearings, of which Captain Snow took 
no less than four, it appears that no two of the points 
of intersection coincide. There are, therefore, no less 
than four positions of the ship, as thus shown, some 
of them three-quarters of a mile apart. This extra-
ordinary discrepancy in a part of the case which w as 
very strongly relied on, and announced with an air of 

22 
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1893 great particularity, throws great doubt over the accu- 
T 	racy of Captain Snow's recollections a,nd observations 

CANADIAN in other respects. And these alleged and uncorrobor 
PACIFIC 

NAVIGA- ated observations by a complete stranger, scarcely 

COMPANY deserve to be considered or weighed against the direct 

THE 	evidence of the captain and engineer of the " Maude " 
SHIP C. F. and of Mr. Sutton, a settler on Uculet Inlet, who knew 
SARGENT. Barclay Sound well, having traversed it in steamers, in 

for 	canoes and in a steam launch, and who happened to 
Judgment. be a passenger on board the " Maude." Besides which, 

the fact admitted by both parties that the Maude " 
began to tow S.E., and afterwards edged away to S. 
and S.W., is entirely consistent with the ship's position 
as alleged by the plaintiffs ; but from the position stated 
by the defendants there was, nothing to prevent her 
steering south at once. There is no doubt that the 
service of getting the ship out of her difficulties, and 
placing her in the open sea, with sufficient directions 
as to her future course, was well and sufficiently per-
formed by the "Maude." 

It was, indeed, argued for the defendants that the 
ship, even if in the position assigned by the plaintiffs, 
was in no danger, for that if a westerly wind should 
arise (and the wind actually came strong from the west-
ward early next morning near Port Angeles) she could 
have easily sailed out. In the first place, it is to be 
observed that the argument completely misconceives 
the meaning of the word "danger." The argument 
seems to admit that every other wind would have been 
fatal. And a position which leaves only one chance of 
escaping destruction, and that chance depending en-
tirely upon one particular change of wind is, in the view 
of this court, dangerous in the extreme. The force and 
direction of the wind experienced by the ship one him_ 
dred miles away, off Port Angeles, is not at all decisive 
—is scarcely a guide for guessing the nature or direction 
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of the wind at the western entrance of Barclay Sound. 1893 

Nothing is more common than to stand on Beacon Hill T FF 

with a fairly strong west wind, and watch the smoke
PAC 

 

CANADIAN 

of a forest fire on the opposite side of the Strait, NAvraA-
scarcel twentymiles away, rapidly carried towards TzoN Y 	Y~, P Y 	 COMPANY 
the Pacific, exactly in a contrary direction to the wind 

SHI

v. 

P C. F. 
The evidence of witnesses who were in the neighbour- SARGENT.

hood that night, shows that the wind there was either it ors 
S.E. br S.W. But this is very immaterial. I am not Judgment. 

satisfied how the wind was that night at the point 
from whence the ship had been towed. What is more 
material is this, that with the most favourable wind I 
do not think she could have taken advantage of it• 
There is every ground for believing that Captain Snow 
used all possible expedition in raising his anchors 
on the 4th November, yet he was four hours get-
ting them aboard, even with the assistance of the 
" Maude " towing the ship up to her anchors in 
order to get 'the last of them on board. How 
could the ship have raised them in time to sail out, 
even if the wind had changed to the west and fresh-
ened suddenly, as Captain Snow says it did ? She 
might have slipped them, it is true ; but she would 
have been in a sorry plight without an anchor, and 
the first vessel from whom she borrowed one might 
perhaps have claimed as for a salvage service. Nor 
would her troubles have been nearly over, nor. would 
she have been nearly out of danger, even if she had 
got.free from her immediate entanglement. The asses-` 
sors are of opinion that with the fairest wind it would 
have required good seamanship, with a well found 
crew and a knowledge of her starting point, to have 
evaded the dangers, of which she knew absolutely 
nothing, which lay to the eastward and south-eastward. 
Assuming that her captain had the requisite seaman- 
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1893 ship, all the other requisites were absent. To describe 
such a position as quite safe, because she was not at 

CANADIAN the moment in instant danger of sinking or drifting, 
PACIFIC 

NAVIGA- is to' misuse language. She might, of course, have 
TION ultimately harmlesslybeen wafted 	and ignorantlyout COMPANY  

THE 	
of that triangle, as she had been, in fact, wafted harm- 

SHIP C. F. lessly and ignorantly into it. Perhaps the one event 
SARGENT. was not more unlikely than the other ; and of course 
germ* the second event might have happened as well as the 

Judgment. first. But in the opinion of the assessors, in which I 
quite coincide, she was on the morning of the 4th 
November in imminent danger of becoming a total loss. 
And however Captain Snow may now make light of 
his position, as men are apt to do of a danger that is 
past, I am quite clear that he thought at the time he 
was in a most imminent danger, or he never would let 
go both his anchors ; nor would he otherwise have 
repeatedly, by ensign and fog horn, called for assist-
ance. And we all think that the " C. F. Sargent " was 
just in such a position as that a prudent owner or 
master would willingly have accepted the services of 
a tug and pilot (for it is to be remembered that the 
" Maude " rendered both services—the one might have 
been of little avail but for the other), knowing that he 
would have to requite such service with a salvor's 
reward. 

The defendants urge that the ship might have lain 
there in perfect safety till she could summon a tug, 
and that Captain Snow could have taken a boat to 
Carmanah or Cape Beale, only twelve or thirteen miles 
distance, and telegraphed thence to Victoria. The 
suggestion seems absurd. The captain had not the 
least idea where he himself was, or where or in what 
direction either Cape Beale or Carmanah lay. For all 
he knew, they might have been fifty miles off. How 
could he have gone on so mad an errand? Then it 
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was suggested that tugs were often in that vicinity. 1893 

But the contrary is the notorious fact ; tugs seeking T 
employment go, it is true, beyond Cape Flattery, butGPAc FICN  
they always expect their customers from the south- NAvrGA- 

ward. Scarcely once in a year would a chance sailing COMPANY 
ship wanting a tug be met coming from the north, TH

E 
and the very perilous position of the ship did not SAir C. F. 

admit of delay. One of the defendants' own witnesses, SARGENT. 

who said he had once approached Barclay Sound, nP ors 
admitted that he had not been nearer than seven or''uA'ent* 
eight miles off and thought that quite near enough 
Fortunately for Captain Snow, the same fog which 
had driven him out of his course, had compelled the 
"Mande" deliberately to alter hers, and, by the merest 
chance in the world, brought her right down on the 
ship, so close as to be seen. A quarter of a mile farther 
off, and neither of them probably would ever have 
known' of the other's vicinity. 

The service then being a salvage, we have to con- 
sider the amount of remuneration, there being no 
concluded agreement between the parties. The de- 
fendants have paid $500 into court ; and they urge 
that as $50 per diem would be sufficient charter 
money for the " Maude," $500 are fully ample for a ser- 
vice which only detained her eight or nine hours. 
But the mere expense out of pocket of a salvor is 
never much considered in estimating the value of the 
service rendered. The most important services may be 
rendered without the expenditure of a shilling or the 
loss of a quarter of an hour's time by the salvor ; e. g., 
by giving a course, or information of locality by word 
of mouth, or giving a lead by sailing ahead of one or 
more ships ; all of which would be lost, in an intricate 
channel, but for the lead ; that is a salvage service ; 
and it was performed by the " Maude " in addition to 
the mere physical motive power which she lent to the 
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1893 ship to enable her to reach the line of safety. The 
TEE 	" Maude " was not there seeking such service ; she was 

CANADIAN crowded with freight and passengers, on her fortnightly PACIFIC 
NAVIGA- trip to the West Coast. The court leans against the 

TION 
COMPANY large 	 by professionale claims sometimes made 	tugs and 

V
. T 	pilots ; they are generally confined to the tariff scale for 

SHIP C. F. their professional services. But the case is different with 
SARGENT' respect to pure volunteers who cannot be expected to 
'Mr* work for mere tariff allowance. Nor is it at all clear on 

Judgmem. the evidence produced that the " Sargent " could have 
procured a tug from Victoria or Port Townsend, with-
out aid from the " Maude." Without information from 
the " Maude," the captain could not have reached any 
telegraph station. He neither knew where he was, 
nor where the telegraph was. The " Maude " could 
have taken a letter engaging a tug from Victoria; but 
that tug could not have reached the ship without in-
formation derived from the " Maude." And if a regular 
tug charges $700 for going from Cape FIattery to 
Nanaimo and back, (which is what the defendants and 
their witnesses proved) and $650 from Port Angeles to 
Nanaimo and back to Cape Flattery, it may well be 
doubted whether such a tug would have gone from 
Victoria or Port Angeles to the Black Rock just opposite 
Cape Flattery and back for so sm all a sum as $500. I 
look upon the $S00 paid into court as barely sufficient 
for a towage service. The " Maude " was of small size, 
95 tons ; the ship was 1,704 tons gross. The " Maude " 
consequently had to put on all her power against the 
current and wind in the heavy swell, so that though 
her engines were racing, yet she could not relieve them. 
Then the delay in the ship in getting her anchor up, . 
also caused risk. If anything had given way in the 
" Maude's " engine she would have been in. some risk, 
as she was not fitted to pass the night at sea if disabled, 
nor was she rigged so as to enable her to seek shelter 

• 
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under sail. Fortunately her engines stood the.strain, 1893 

and she did reach shelter ; but she did not reach her T 
destination until next day, losing a whole twenty-four CANADIAN 

PA
hours ; though the actual towage only lasted an hour NAPI(}A-

and a half. The "Maude," therefore, showed both skill cam ° NY 
and enterprise, and incurred some appreciable risk, and 	v. 
the ship derived great benefit from her service and did SHIP

T CxE 
. F. 

not lose a rope yarn. I do not think that any insurance SARGENT. 

company would, in the absence of a tug, have ReaRonw fow 
underwritten a policy on her for less than 10 per cent Judgment-
premium ; and there were the lives of all on board at 
stake. The ship being valued for the purposes of this 
action at $20,000, I do not think less than $2,000 would 
be sufficient acknowledgment of the advantage to the 
ship's owners from the local knowledge and steam 
power furnished by the " Maude." There will be judg-
ment for that sum, with costs. If there is any difficulty 
about the disposal of the salvage money, application 
can be made to me in Chambers. 

I. am alone, of course, responsible for this judgment ; 
but it is founded on the advice, upon nautical matters, 
of the two gentlemen I have been fortunate enough to 
have as assessors, with whom, I am happy to say, I 
have agreed throughout. 

Judgment accordingly. 

Solictors for plaintiffs : Bodzoell 4- 

Solicitors  for ship : Eberts 4. Taylor. 
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QUEBEC ADMIRALTY DISTRICT. 

H ENRY B. CHRISTIAN AND GEORGE 
OVEN SMITH, TRADING UNDER THE PLAINTIF}+S; STYLE • AND FIRM OF J. O. SMITH 
& CO..... 	1 

AGAINST 

THE BRIGANTINE " ST. JOSEPH." 

Maritime law—Bottomry 'bond, essentials of—Communication to owner of 
master's intention to hypothecate—Brokers' commissions. 

The hypothecation of a ship is only justified when it is done to secure 
amounts due for necessary repairs to enable the ship to proceed 
with her voyage, or for necessaries or provisions required for 
the same purpose. Furthermore, in order to enable the creditor 
to benefit by the hypothecation, the following elements must be 
present in the transaction, (a) the repairs must be performed and 
the necessaries or provisions supplied on the express condition 
that the claim is to be secured by a bond ; (b) there must be a 
total absence of personal credit on the part of the owner or 
master ; (e) before pledging the ship, the master should, if it 
was at all possible to do so, have communicated with the owner, 
and (d) there must not be sufficient cash or credit available to 
the master to pay the amount of the indebtedness so incurred. 

2, A master gave a bottomry bond on his ship for repairs executed 
some time previous to the voyage he was then prosecuting, and 
which were done entirely on his personal credit at the time and 
upon the distinct understanding that he would not be required to 
pay for them until his return from another voyage. It also 
appeared that the master had not communicated with the owners 
before entering into the bond, althouwh means of communication 
were open to him ; and it was, moreover, shown that the ship had 
enough credit at the place where the bond was made to pay the 
whole amount of the claim. 

Held, That the bond was void. 
3. A ship-broker's commissions cannot be the subject of a bottomry 

bond. 

ACTION on a bottomry bond. 
The facts of the case are stated in the judgment. 

1893 

April 25. 



Pentland, Q.C. for plaintiffs ; 

A. H. Cook. for the ship. 

Reasons 
for 

Judgment. 
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March 21st, 1893. 	 1893 

The case was heard before the Honourable George CHRISTIAN 

Irvine, Local Judge in Admiralty for the District of THE 
BRIGANTINE 

'Quebec. 	 ST. JOSEPH. 

IRVINE, L. J., now (April 25, 1893) delivered judg- 
ment. 

This action was brought in the Exchequer Court of 
•Canada on the 31st July, 1891, against the brigantine 

St. Joseph," Auguste Langelier, master, then lying 
in the Port of Montreal,' to enforce payment of a bot-
tomry bond given by the master to the plaintiffs at 
Port Elizabeth, Algoa Bay, on the coast of Africa, on 
the 18th April, 1891, for £298. 3s. 10d. Mr. John Arthur 
Maguire appears as sole owner of the vessel proceeded 
-against and pleads, in effect, the nullity of the bond 
for various reasons set forth in the plea. 

It is important to consider the facts of this case so 
far as they have reference to the circumstances under 
which this bond • was given and which involve the 
history of the movements of the ship during the two 
years preceding the date of the bond. The original 
owner of this vessel, as far as the record shows, was 
one G amache, of Cap St. Ignace, Y.Q., who sold her to 
a man named Marcotte, the latter, however, never re-
gistered his purchase at the Custom-house, and Mar-
cotte having got into pecuniary difficulties in 1887, 
Gamache resumed his ownership and the possession of 
the vessel. 

In: 1889 Gamache sold the vessel to Maguire, the. 
present owner. She was at this time in Algoa Bay in 
South Africa, and Langelier was the master. The ship 
had been occupied for some time in making coasting 
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1893 voyages on the East coast of South Africa, and the- 
CHRISTIAN 

 

plaintiffs had been acting as agents or brokers for the. 
THE 	master at Port Elizabeth. 

BRIGANTINE Maguire appears not to have been satisfied with the 
ST. JOSEPH. master's management of the affairs of the ship, and 

Refasor" ordered him to leave the coast of Africa and gave him 
Judgment. directions to sell the ship -under the instructions of 

Maguire's agents and to return himself to Canada; or 
in any case, in the event of not being able to arrange 
for a satisfactory sale of the ship, to bring her to 
America at once. 

Langelier was not able to comply with these instruc-
tions as he had chartered the vessel for a voyage to. 
Mauritius under rather favourable circumstances, 
and his contract had to be carried out. He accordingly 
sailed on this voyage and arrived at Mauritius in 
the beginning of October, 1890. On this voyage the 
foremast was carried away, and it became necessary 
on his arrival to have a new mast put in. This 
was done by the firm of Black, Smith & Co., and 
their chttirge for the work amounted to 2,300 rupees,. 
equal to £18-1 sterling. The arrangement between the 
shipwrights and the master was that they were to be 
paid on the return of the master with his ship on the 
next voyage,—he then intending to obtain a new char-
ter to Mauritius on his return to Algoa Bay. It appears 
that the ship did not return to Mauritius, but made 
one or two coasting voyages and finally obtained, in 
April, 1891, a charter to carry wool to Montreal. In 
the meantime Maguire, being apparently anxious to 
get his ship more under his own control and not to 
allow the master to be deterred from returning for 
want of funds, opened a credit with the firm of Blythe 
& Co.. at Mauritius for £800--this was done through 
Blythe's London house and the credit had been notified 
before or about the time that the foremast was being 
put into the ship. 
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The counsel for the plaintiffs at the hearing threw 1893  
some doubt on the fact of Maguire having established CHR s AN 
this credit, but there is no evidence to contradict it. 	THE 
Maguire swears that while in London he made arrange- BRIGANTINE: 

ments for this credit, and Lan gelier, although not very ST. ,TosErg. 

clear in his statement, seems to have had a conversation ReLr s  
with Blythe on the subject, and states that if he had judgment' 
chosen to do so he would have had no difficulty in ob- 
taining the' amount necessary to pay the bill for the 
foremast. He expected, however, to have enough out 
of the freight for the next voyage to meet this amount 
without its being necessary to draw on the owner, 
which he seemed very reluctant to do. The ship not re- 
turning to Mauritius, Black, Smith & Co. became 
naturally anxious about the payment of their claim, 
and sent authority to the plaintiffs to collect it. Black, 
Smith & Co. had made no stipulation for a bottomry 
bond, but had simply given credit to the master who. 
had promised to pay them on his return voyage and 
they had been satisfied with his promise. 

The position of the case respecting the shipwrights' 
claim is explained in the plaintiffs' letter to them on 
the 7th March, 1891, and their letter to Maguire of the 
80th March. 	 -

The following are copies of the letters referred to :— 
PORT ELIZABETH, 7th March, '91. 

Messrs. BLACK, SMITH Si Co., 
MAURITIUS. 

DEAR Sins,—We came duly in possession of yours 10th February,. 
per "Dunrobin Castle." The captain of "St. Joseph" duly informed 
us on his arrival from Mauritius last time that he was indebted to you 
for a new mast and he confirms your account of 2,300 rupees. The "St. 
Joseph " would have returned to your island before this if we could 
have got a cargo the freight on which would have sufficed to pay your 
account, but he has not yet been able to do so and we have employed 
him on the coast here so as to pay expenses until he could get a cargo 
of guano which he may shortly succeed in, when he will go your 
way. Meantime we have at his credit about £70 the result of his last 
coasting trip which he has authorized us to hold against your account. 
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1893 	The "St. Joseph " has now gone to East London and will return to 

CgR s IAN this in a few days when we shall decide what to do further. Capt. 

ro 	Langelier has shown us letters from his owner naming that Blythe 
THE 	Bros. are his agents and hold his power to sell and failing a sale the 

BRIGANTINEvessel will proceed home, that is to Canada, and any indebtedness of 
ST. JOSEPH. 

the vessel will be met by Messrs. Blythe. Under all these circumstances 
Reasons we have not considered it advisable to adopt any extreme measures for 

Judgment. but to await the working out your account which we hope to see 
effected shortly. If we can get a cargo of guano for hint to Mauritius 
this will at once clear your account. 

Yours faithfully, 
(Sgd.) 	J. O. SMITH & Co. 

PORT ELIZABETH, 30th March, P-91. 
Messrs. MAGÛIRE & Co., 

Quebec. 
DEAR SIRS, We last addressed you on the 2nd February, since 

which Captain Langelier has shown us your letter to him, wishing 
him to proceed on his way homeward-, and we had hoped to give him 
.another cargo of guano to Mauritius, which would have enabled him to 

pay his indebtedness there for a new mast. A cargo in grease wool 
offering for Montreal, Capt. Langelier determined to accept the offer 
of 9s. 6d. in full per bale, as per copy of charter-party enclosed, as she 
would have to proceed to West Indies in ballast. You will note that 
the charterers are to advance £100 on account of freight, this, with 
a balance we had in hand from her last voyage to East London, will 
suffice to pay the Mauritius account ; but the master will have to draw 
on you for disbursements to enable him to make this voyage, which 
we shall advance and which we do on the faith of your having placed 
credit with Messrs. 	, Mauritius, to enable him to proceed home. 
The " St. Joseph " will be fully loaded this week, and we will estimate 
it to carry 750 bales. 

Had this vessel been properly found and in good order when she 
came into our hands, and not needed the heavy outlay to keep her in 
.sea-going trim, she would have done well here, as she has earned 
money and would be a useful and profitable vessel on the coast here, 
with occasional runs to Mauritius, if in the hands of some one who had 
the authority to control expenditure and positively direct her move-
ments. 

Yours faithfully, 
(Sgd.,) 	J. O. SMITH & CO. 

The plaintiffs then remitted the amount of the cost 
of the foremast to Mauritius, gave the master £75 
in cash and paid some other small disbursements 
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for the ship, which, with the amount of their commis- 1893 

sions, make the sum mentioned in the bond. 	' CHRISTIAN 

The question to be decided in this case is Whether, 	THE 
under the circumstances as above detailed, the master 11  BRIGANTINE: 

had any legal justification for giving the bond of ST. JOSEPH. 

hypothecation. It must be observed that I have only ne ôr"° 
jurisdiction in this matter if a valid bottomry bond has 

Juag.ne"t.  

been given. I have nothing.to decide as to the question 
of whether or not there exists a just debt due to the 
plaintiffs by the owner of the vessel, nor is it my duty 
to give any opinion on that subject. The principles 
which govern this branch of maritime law are well 
known and have been defined by numerous decisions 
of the Admiralty courts in England and in this country. 
The hypothecation is only justified when created to 
secure amounts due for necessary repairs given to the 
ship to enable her to proceed on her voyage, or for 
necessaries or provisions required for the same purpose, 
and which must be furnished on the express condition 
that the amount is to be secured by the bond. There 
must be also a total absence of personal Credit on the 
part of the owner and master, and before binding the 
ship in this way the master is bound, where it is at all 
possible to do so, to communicate with the owner. 
Applying these principles to this case, we have first 
the amount of 2,300 rupees as the cost of the foremast, 
for this expenditure no bond was asked by the ship-
wrights, but the work was distinctly aone on the 
personal credit of the master, who was not to be 
required to pay for it until his return after another 
voyage. Moreover, it was not a necessary repair made 
to enable the vessel to proceed on her last contemplated 
voyage, indeed she had made at least one, if not two, 
voyages since such repairs were made. 

I find that nothing can be more clear than that, so 
far as respects the amount due for the repairs in 
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1893 Mauritius, there was no legal case to justify bottomry 
CaR s nN but as a bottomry bond may be bad for a part, and 

ThE 	good for the remainder, it is necessary to inquire into 
:BRIGANTINE and decide on the balance of the amount intended to 
ST. J08EPa. be secured by the bond. I hold that the commissions, 

Re urns  although possibly quite fairly due to the plaintiffs, 
au-K„oenc.

could not be the subject of bottomry. 
Moreover, there are two additional grounds of nullity 

which I consider conclusive. The master and owner 
had enough credit to pay the whole amount of the 
claim. The plaintiffs, on the 30th March writing to 
Maguire, stated that they were willing to advance the 
required amount on the faith of his having placed a 
credit in Mauritius to enable the master to return 
home. 

I am further of the opinion that there is not suffi-
cient excuse for not having communicated with the 
owner before entering into the bond. The plaintiffs 
say it was impossible. I consider that this is not 
established, the master had a code and the cost of 
telegraphing is only $2.40 per word. 

I am, on the whole, of opinion that the bond is null, 
.and I dismiss the action with costs. 

Judgment accordingly. 

Solicitors for plaintiffs : Caron, Pentland 4- Stuart. 

Solicitors for the ship : W. c- A. H. Cook. 

A 
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CARTER & COMPANY (LTD.)... 	PLAINTIFFS ; 1893 
Sannola 

AND 
	

June 26. 

SAMUEL DAVID HAMILTON AND DEFENDANTS. 
• JOHN PHILLIPS 	  

Patent—" The Paragon Black-leaf Cheque Book "—Validity—Want of 
novelty—Infringement. 

The plaintiffs obtained letters-patent on the 15th February, 1882, 
(registered in the Patent Office at Ottawa as No. 14182) for 
"The Paragon Black-leaf Cheque Book" which was described in 
the letters-patent to consist " in a black-leaf cheque book com-
posed of double leaves, one-half of which is bound together while 
the other half folds in as fly leaves, both being perforated across 
so that they can readily be torn out ; the combination of the black-
leaf bound into the book next to the cover, and provided with the 
tape hound across its end, the said black-leaf having the transfer-
ring composition on one of its sides only." The objects of.the 
invention, as stated in the specification, were to provide a check-
book in which the black-leaf used for transferring writing from 
one page to another need not be handled and would not have a 
tendency to ,earl up after a number of leaves had been torn out. 
The first of such objects was to be obtained by the use of the tape 
which enabled "the black-leaf to be folded back or raised without 
soiling the fingers," and the second by binding the black-leaf in 
with the other leaves but next to the cover in which position there 
"would be less likelihood of the black-leaf becoming crumpled up 
than if it were placed in the centre and the leaves removed from 
the stub on either side.". 

'The defendants had a patent_ for and manufactured a countercheck-
book in which a margin was left on the carbon leaf by which it 
could be turned over without soiling the fingers. With the ex • -
ception of the tape for turning the leaf it was established that the 
plaintiffs' patent had been anticipated, and it was also proved that 
prior to the issue of the plantiffs' patent, a patent had been granted 
in the United States for the process of manufacturing carbon for 
use in manifold writing with clean margins so that the paper 
could be handled without soiling the fingers. 

Held, that if the plaintiffs' patent was construed to include the use of 
clean margins on carbon paper, as applied to countercheck-books, 



352 	 EXCHEQUER COURT REPORTS. 	[VOL. III 

1893 	it failed for want of novelty ; but that if the patent was limited, 

	

CARTER & 	
as it was thought it should be, to the means described therein for 

	

COMPANY 	turning over such carbon leaves without soiling the fingers, that 
v. 	is, to the use of the tape, the defendants did not inf1;ioge the 

	

HAMILTON. 	patent by using a clean margin for the like purpose. 
Argument 
of Counsel. ACTION for infringement of a patent for invention. 

The facts of the case are stated in the judgment. 

The case was heard at Toronto on the 5th April,. 
18143. 

Cassels, Q.C. for the plaintiffs : The two points 
which present themselves for the consideration of the 
court in this case are, first, whether there has been 
an infringement by the defendants and, secondly, 
whether the patent has been successfully impeached. 

It would be entirely wrong on the evidence before 
the court to conclude that the patent should be im-
peached after all the length of time that has elapsed 
since the granting of the patent (Cites Walker on 
Patents) (1). This patent was granted iu the year 1882. 
We find from that year right down to the institution 
of the present action no attack has been made on 
the patent ; nothing has been clone towards having 
it repealed. The defendants cannot come in here now 
and attack it with success. Then, in regard to the 
patentability of the article in question, the law is 
exhaustively discussed in the case of Harrison Y. 
Anderston Foundry Co. (2). There every element of the 
combination was as old as the hills. A great many 
of the elements had been already put in several com-
binations, but there was no combination of all these 
elements together forming one patent. Such a com-
bination was there held to be a valid patent. The law 
is well settled that the combination may be valid 
although all the elements are old. (Cites Canning ton v.. 

(1) Sec. 76. 	 (2) 1 App. Cas. 574. 
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Nuttall (1) ; Cantrell v. Wallick (2).) The courts uphold 1893 

patents although the invention is a simple one. (Cites CARTER & 

Gadd v. Mayor of Manchester (3) ; Frearson v. Loe (4) ; COMPANY 

Terrell on Patents (5) ; Spencer v. Tack (6) ; Hinks 4- HAMILTON. 

Son v. Safety Lighting Co. (7) ; Hayward v. Hamilton Argument 
of Counsel. 

(8) ; Grip Publishing Co. v. Butterfield (9) ; Gould v. 
Rees (10) ; Eames v. Godfrey (11); Vance v. Campbell 
(12) ; National Cash Register v. American Cash Register 
(13) ; Seymour v. Osborne (14) ; Philadelphia 4- Tren-
ton Ry. Co. v. Stimson (15) ; Plimplon.v. Malcolmson (16) ; 

Hills V. Evans (17) ; Hill v. Thompson (18) ; Machine 
Co. v. Murphy (19).) 

Edgar followed on the same side and discussed the 
evidence. 

Johnston, for the defendants ; 

It is not an invention to improve a known structure 
by substituting an equivalent for either of its parts. 
(Cites Walker on Patents (20)) The fact that one device 
performs the same function as another, though neces-
sary, is not sufficient to make it an equivalent thereof. 

(Cites Eames v. Godfrey (21) ; Conover v. Roach (22) ; 

Merriam v. Drake (23).) The function must be performed 
in the same way, so that if one thing performs the same 
function as another, but does it in a different way,.it is 
not an equivalent. (Cites Burr v. Duryee (21)) Patents 

(1) L. R 5, H. L. 205. 	(13) U. S. Patent Gazette Jan. 17, 
(2) 117 U. S. 689. 	 1893. 
(3) 9 T. L. R, 42. 	 (14) 11 Wall. 515. 	- 
(4) 9 Ch. D. 48. 	 (15) 14 Pet. 458. 
(5) P. 50. 	 (16) 3 Ch. D. 567. 
(6) 11 L. T. N. S. 242. 	(17) 31 L. J. Ch. 643. 
(7) 4 Ch. D. 615. 	 (18) 1 Web. P. C. 242. 
(8) Grit1'. P.O.' 	115. 	 (19) 97 U. S. 135. 
(9) 11 O. A. R. 145 ; 11 Can. S. 	(20) 2 Ed. sec. 36 and cases cited. 

C.R. 291. 	 (21) 1 Wall. 78. 
(10) 15 Wall. 187. • 	 (22) 4 Fisher 12. . 
(11) 1 Wall, 78. 	 (23) 5 Fisher 259. 
(12) 1 Black 427. 	 (24) 1 Wall. 573. 

23 
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1893 should be construed in the light of the description and 
CARTER & specifications. (Cites Clark v. Adie (1) ; Harrison v. 
COMPANY Anderston Foundry Co. (2) ; New American File Co. v. 

V. 
HAMILTON. Nicholson File Co. (3).) Claims are narrowed by limita- 
Arg7rient  tions in descriptions. (Cites Crawford v. Heysinger (4).) 
of Cou"el. Interpretation is not to be strained in favour of the 

patentee. (Cites Simpson v. _Holliday (5) ; Badische Y. • 
Levinstein (6).) The mere fact that there is a similarity 
of appearance between an article made by the patent 
process and the alleged infringement is not sufficient. 
There must be reasonably satisfactory evidence that a 
similar article could not be produced in any other man-
ner, that in fact it carried the footprint of the invention 
with it. (Cites, generally, Palm.o y. Wag stat (7) ; 
Davenport y Richard (8) ; Curtis v. Platt (9) ; Rushton 
V. Crawley (10) ; Morley Machine Co. v. Lancaster (11) ; 
McCormick v. Talcott (12) ; Railway Co. v. Sayles (13) ; 
Walker on Patents (14) ; Terrell on Patents (15) ;- Nor-
denfeldt v. Gardiner (16) ; Browny. Davis (17) ; Murray 
v..Clayton (18) ; O'Riely v. Morse (19) ; .Ewart Mfg. Co. 
v. Bridgeport Iron Co. (20) ; Pope Mfg. Co. y. Gormully, 
et al. (21) ; Saxby v. Clunes (22) ; Seed y. Higgins (23) ; 
Gill v. Wells (24) ; Snow v. Lake Shore and 111 .2. Ry. 
Co. (25) ; Walker on Patents (26) ; Roger y. Schultz 
Belting Co. (27) ; Robinson on Patents (28) ; Many y. 
Sizer (29).) 

(1) 2 App. Cas. 315. 	 (16) Citedatp. 5 of Terrell on Pa- 
(2) 1 App. Cas. 581. 	tents, 2nd ed. 
(3) 31 Fed. Rep. 289. 	(17) 116 U.S. 249. 
(4) 123 U. S. 606. 	 (18) L.R. 7 Ch. 570. 
(5) 13 W.R. 578. 	 (19) 15 How. 62. 
(6) 12 App. Cas. 723. 	(20) 31 Fed. Rep. 150. 
(7) 9 Ex. 494. 	 (21) 34 Fed. Rep. 885. 
(8) 3 L.T. N.S. 504. 	 (22) 43 L.J. Ex. 228. 
(9) 3 Ch. P. 135. 	 (23) 8 H.L. C. 550. 

(10) L.R. 10 Eq. 522. 	(24) 22 Wall. 14. 
(11) 129 U.S. 273. 	 (25) 121 U.S. 629. 
(12) 20 How. 405. 	 (26) Sec. 349. 
(13) 97 U.S.. 556. 	 (27) 28 Fed.. Rep. 850. 
(14) Sec. 360. 	 (28) Vol. 1, p. 388. 
(15) P. 177. 	 (29) 1 Fisher 27. 



VOL.. III.] 	EXCIIEQUER COURT REPORTS. 	 355 

BURBIDGE, J. now (June 26th, 1893) delivered 1893 

judgment. 	 CARTER & 

The plaintiff's complain that the defendants are COMPANY 
v. 

infringing certain letters:patent issued to one John HAMILTON. 

Robert Carter on the 15th day of February, 1882, and Reasons 

registered.in the Patent Office at Ottawa as numberJudrgtent. 
14182, under which and certain assignments thereof 
they claim the exclusive right of making, constructing 
and using and vending to others, to be used in Canada, 
certain new and useful improvements in copying 
books. The plaintiffs' book, the title of which is 
" The Paragon Black-leaf Check Book," is described in 
the letters-patent to consist in a black-leaf check-book 
composed of double leaves one half of which is bound 
togetherwhile the other half folds in as fly-leaves, 
both being perforated across so that they can readily 
be torn out, the combination of the black-leaf bound 
into the book next to the cover, and provided with the 
tape bound across its end, the said black-leaf having 
the transferring composition on one of its sides only. 
The objects of the invention, as stated in the specifica-
tion, were to provide a check-book in which the 
black-leaf used for transferring writing from one page 
to another need not be handled and would not have a 
tendency to curl up after a number of leaves had been 
torn out. The first of such objects was to be obtained 
by the use of the tape which enabled " the black-leaf 
to be folded back or raised without soiling the fingers," 
and the second by binding the black-leaf in with the 
other leaves but next to the cover in which position 
there " would be less likelihood of the black-leaf 
becoming crumpled up than if it were placed in the-
centre and the leaves removed from the stub on 
either side." Referring to his knowledge of the state of 
the art at the time of his application for letters-patent, 
the inventor in the specification stated that he was 

23% 
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1893 aware that black-leaves were employed in other forms 

CARTER & of books used in transferring writing from one page to 
COMPANY another but they were either loose in the book and 

v. 
HAMILTON. were therefore easily lost and were dirty to handle, or 
Renwont were placed in the centre of the book and the leaves 

for 
Judgment. numbered on either side of it,—which latter arrange- 

ment was faulty from the fact that the space left on each 
side of the black-leaf when the leaves were torn out 
caused the black-leaf to curl up and become unsatis-
factory in its operation. 

The validity of this patent came in question in the 
case of Grip Printing and Publishing Company .of 
Toronto 	Butterfield (1), and it was upheld by the 
learned Chancellor of Ontario, and by the Supreme 
Court of Canada on appeal from the Court of Appeal of 
Ontario, which had reversed the Chancellor's decision. 
The countercheck-book of the manufacture of which 
the plaintiffs in that case complained, was made with-
out any tape attached to the black-leaf and, with the 
exception of a few that were not sold, that is also true 
of " The Paragon black-leaf check books " manufac-
tured by Carter and by the assignees of the letters-patent 
granted to him. It will be necessary to refer to this 
matter of the tape more at length ; but for the present 
it will be sufficient to observe that in the result 
nothing turned upon it in the case to which I have 
referred It was there held on the evidence before the 
court that the plaintiffs were under the letters-patent 
in question entitled to the exclusive right to manufac-
ture countercheck-books with the black or carbon leaf 
bound into the book next to the upper cover, and that 
the manufacture of a similar book with the black or 
carbon leaf bound in between the lower leaf and the 
lower cover, but which, in use was placed next to the 
upper or open cover as it was called, was an infringe-
ment of the plaintiffs' patent. 

(1) 11 Ont. App. R. 145; 11 Can. S. C. R. 291. 
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But in this case it is set up as a defence and it is, I 	1893 

think, satisfactorily established that countercheck- CARTER 
books with the black or carbon leaf bound into the COMPANY 

v. 

book next to the upper cover had been made and used HAMILTON. 

prior to the date of the plaintiffs' patent. 	 Reasons 
Ypr 

Harmon Butterfield, the defendant in the case re- Judgment. 

ferred to, in his evidence in this case said,—that about 
July, 1882, he saw two copies of such a book at the 
Copyright Office at Ottawa, and that he believed the 
book produced in court from the office of the Minister 
of Agriculture was one of them. In the countercheck-
book produced, for which Charles Andrew Muma and 
Angus George Mackay appear to have obtained copy-
right in 1871, the black-leaf was loose. But it bore 
evidence of having been stitched in with the other 
leaves, • though apparently one of the stitches had 

,missed or only touched the black-leaf at the very edge. 
Buttexfiefd.sayrs that in the book which he saw at the 
'Copj'rr'ight Office the black-leaf was bound in the book, 
the binding thread passing through the leaf the saine as 
ft did through any of the other leaves. Crawford Ross, a 

.)dry goods merchant of Ottawa, testified that in 1871 or 
_1872, when he was a clerk with McGee & Russell, 
then ,doing business at Ottawa, the Muma & Mackay 

• *countercheck-books were in use at McGee & Russell's 
place of business, and that the black-leaf in such books 
was bound in .as part of the book, and next to the 
upper cover. Hiram S. Morison testified to the lise in. 
1874 or .1876 of a. similar book in W. A. Murray & Co.'s, 
of Toronto, and Charles Lanning to the use at O'Donpel 
& Company's, of Toronto, in the year 1878, of counter-
check-books with the black-leaf stitched in at the top 
of the book. For the plaintiffs, James Gordon, who 
succeeded Muma in the business of manufacturing the 
31-Lima & Mackay countercheck-book, was called and 
testified that Gordon & Mackay never manufactured 
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1893 a book with the black-leaf bound in with the other 

CARTER & leaves. It is to be observed, however, that Knox, 
COMPANY who was the manager of Gordon & Mackay's business, v. 

HAMILTON. was not called although he was in court. Neither was 
Ilteasone Muma or Mackay, and no reason was given for not 

for 
Judgment. calling them ; I cannot but regard the negative evi- 

deuce as incomplete and unsatisfactory, and insuffi-
cient to meet the case made by the affirmative 
evidence to which I have referred. There is not, I 
think, ground for a reasonable doubt, and on the 
evidence before the court I have none, that prior to 
Carter's invention, and the granting of the letters-
patent in question, countercheck-books, similar to those 
manufactured by the plaintiffs and with the black or 
carbon leaf bound into the book next to the upper 
cover, had been manufactured and used in Canada.. 
• Now, putting aside any question as to the effect upon, 
the patent as a whole of the want of novelty in one of 
the improvements claimed, it is obvious that they 13 rut 
is to be sustained, if sustained at all, as an improve-
ment in the manufacture of countercheck-books, the 
leading feature of Which is the tape attached to the 
black or carbon leaf for the purpose of enabling the, 
person rising the= book to turn the leaf over or . back 
without soiling the fingers. The plaintiffs say that 
the patent is a gdod patent for a new combination of 
old elements. I shall not stop to discuss that question 
which at present does not appear to be material. I am 
not, however, at all convinced that the countercheck-
book protected by the patent is a- combination in the 
proper sense of the term. But assuming that it is, we 
come back to- where we were before, that the only 
novelty the combination possesses is the tape attached 
to- the carbon leaf. In using the books which the 
plaintiffs have manufactured, and which are not pro-
vided with any tape, the fly-leaf may be used for turn- 
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ing over the carbon leaf, though it would appear that 1893 

such a use of the fly-leaf is not in practice general. It CAR r & 

was suegested that the fly-leaf would perform this COMPANY 
V. 

function only when the book was bound at the top, HAMILTON. 

but it is clear, I think, that the fly-leaf may be used in Re.. 
the same way, and fora like purpose, though not SOJudgm

for
en 

conveniently, where the book is bound at the side, as 
was the case with the Muma & Mackay book produced. 
In the defendants' countercheck-books a margin or 
black space is left on the carbon leaf, or on .the cover to 
which the carbon is applied by means of which the 
carbon leaf or cover may in like manner be turned 
,over without soiling the fingers. This margin the 
plaintiffs say is the equivalent of the tape mentioned 
in their patent, and they complain that as the books 
used by the defendants are in other respects substan-
tially the same as the book for which they hold the 
prior patent, the use of such book constitutes an in-
fringement of the patent. 

No question is raised by the pleadings that the 
invention for which Carter's patent was granted was 
not the proper subject. of a patent, and the case is to 
be disposed of on the assumption that some invention 
or ingenuity was necessary to the conception that if 
one attached a tape or a tag to the carbon leaf in a 
countercheck-book he ,could turn the leaf over without 
touching it. Neither is any question raised as to the 
utility of the tape, though the evidence on that point 
is, to say the least, conflicting. The utility of the im-
provements covered by the patent, and the use of the 
tape is one of them, is conceded, and the defence is 
limited to the want of novelty in the invention. Now 
apart from the means employed to attain that end there 
was, I -fancy, in 1882 nothing new in handling or 
turning over the carbon leaves in countercheck-books 
without soiling the fingers. Whether the fingers were 
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1893 soiled or not depended prdbably upon the care and 
CARTER & means taken by the person using the book to avoid 
COMPANY such soiling. It was said by one of the witnesses that V. 

HAMILTON. in the Toronto shops the clerks who use "The Paragon 
$Ba„ans check-book " manufactured by the plaintiffs turn over 

Judgment, the black-leaf by taking it between the thumb and 
fingers. That may not be the best way, and it may 
have its disadvantages ; but as there is no carbon on 
the upper side of the leaf, the leaf may, I suppose, in 
that way, if one is careful, be turned over or back 
without leaving any dirt on the fingers. 

Then there are the fly-leaves which Mr. Ridout, who 
is a patent solicitor and who was put upon the stand 
by the plaintiffs, says perform the same function as the 
tape, and constitute an equivalent therefor. If he is 
right that the fly-leaves are an equivalent for the tape, 
then it would follow, I suppose, that the tape would 
equally be the equivalent of the fly-leaves and that the 
use of the tape as well as the manner of binding in the 
black-leaf with the other leaves of the book had been 
anticipated by the Muma & Mackay countercheck-
book and that there was no novelty in either of the 
improvements for which the patent was granted. 

Further it appears from the evidence of Mr. Caron, 
one of the examiners of patents in the office of the 
Minister of Agriculture at Ottawa, that as early as 1872 
a patent had been granted in the United States for the 
process of manufacturing carbon for use in manifold 
writing, with clean margins so that the paper could 
be handled without soiling the fingers. 

Apart altogether from any question of anticipation, 
it must, it seems to me, at all times have been open to 
any one who had occasion to use carbon paper, to have 
the paper prepared with a clean margin by which it 
could be handled without touching the carbon. There 
may be différent ways in which 'to secure the clean 
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margin and in the adoption of the means to attain that 1893 

result there would be room for the exercise of the CART= & 
com PANY 

inventive faculty, but it would not, it seems to me, be 	v. 
possible for one to monopolize the use of such margins HAMILTON. 

on carbon paper even within the limited field of coup- R n$  
tercheck-books. In the same way it might require some Judgin 
skill or invention to devise a practicable method of 
attaching a tape to such carbon paper or leaves, and 
such method might possibly be the subject of a patent, 
although it appeared obvious to every one that the end 
arrived at could be attained by the use of a tape. But 
that question is not at present in issue. 

The result, I think, is that if the plaintiffs' patent is 
construed to include the use of clean margins on car-
bon paper used in countercheck-books, it fails for want 
of novelty ; but that in case the patent is limited, as I 
think it should be, to the means described therein for 
turning over such carbon leaves without soiling the 
fingers, that is to the use of the tape, the defendants 
do not infringe the patent by using a clean margin for 
a like purpose. In either case the plaintiffs' action 
fails. 

Judgment for defendants, with costs. 

Solicitors for the plaintiffs : Edgar er Malone. 

Solicitors for the defendants : Heighington 8r Johnston. 
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1893 	 BRITISH COLUMBIA ADMIRALTY DISTRICT. 

THE ESQUIMALT AND NANAIMO PLAINTIFFS ; 
RAILWAY COMPANY 	 

AGAINST 

THE SHIP " CUTCH." 

Maritime law—Collision—Responsibility for, where uninjured ship declines 
to assist helpless one—The Navigation Act, R. S. C. e. 79, secs. 2 and 10. 

Under the provisions of section 10 of the Navigation Act (R.S.C. c. 79) 
where a collision occurs, the ship neglecting to assist is to be 
deemed to blame for the collision in the absence of a reasonable 
excuse. 

Two steamships, the C. and the J., were leaving port together in broad 
daylight, and a collision occurred between them. The J. received 
such injury as to be rendered helpless. The C. did not assist, or 
offer to assist, the disabled ship, but proceeded on her voyage. 
The excuse put forward by the master of the C. was that the J. did 
not whistle for assistance, although the evidence showed that he 
must have been aware of the serious character of the damage 
sustained by her. He further attempted to justify his failure to 
assist by the fact that other ships were not far off ; but it was 
shown that these ships were at anchor and idle. 

Held, that the circumstances disclosed no reasonable excuse for failure 
to assist on the part of the C. and that the consequences of the 
collision were due to her default. 

Held, also, that the C. was in fault under Art. "16 of sec. 2 of the 
Navigation Act for not keeping out of the way of the J., the latter 
being ou the starboard side of the C. while they were crossing. 

ACTION for damages by collision. 
The plaintiffs' vessel Joan and the steamer Cinch, 

both moored at the same wharf, (Gordon's wharf, 
Nanaimo) were advertised to leave at the same hour, 
7 a.m. Both cast off their lines within a few seconds 
of each other. Both were endeavouring to leave the 
harbour by the South channel, but a short distance 
before entering it, they came into collision under the 

April 28. 



for damages. 	- 

April 26th and 27th, 1893. 

'MALT AND 
NANAIM0 
RAILWAY 
COMPANY 
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circumstances mentioned in the judgment. The .Joan 1893 

having suffered considerable injury brought this action THE sÉ uI- 

The case was tried . before Sir Matthew B. Begbie, THE SHIP 

.C.J., Local Judge in Admiralty for the District of CIJTCR, 

British . Columbia,--Lieut. Masters, R.N., and Lieut. xe oon 
Nugent, R.N ., sitting with him as Assessors. 	Judgnaent. 

Pooley, Q.C. for the plaintiffs. 

E. V. Bodwell (with him P. 2E. Irving) for the de-
fendants. 

Sir MATTHEW B. BEGBIE, C.J., L.J.A., now (April 
'28th, 1893) delivered judgment. 

This case has been somewhat embarrassed by the 
different views taken of the facts by the witnesses for 
the plaintiffs and defendants ; a difference not alto-
gether unprecedented in the case of maritime collisions, 
and naturally accounted for by" the well-known, 
although unaccountable, sympathy that every man 
feels for the vessel in which he happens to be ; bÿ the 
suddenness and unforeseen nature, in general, of all 
collisions ; and by the erroneous views too often taken 
by the masters of vessels of their owii rights and of the 
rights of others.' 

The evidence, which has occupied the court nearly 
eleven hours 6n two days, refers wholly and entirely 
to events which, in fact, from first to last, were com-
menced and concluded in eight minutes of time'on the 
morning of November 19th, 1892, just before sunrise. 

A great deal of contradictory evidence was given 
upon a preliminary, and, I think, an imtnateriâl 
point, viz.,'which of the two colliding vessels was the 
first to leave the wharf ; the master and mate and some 
passengers on board the Gutch alleging (what she also 
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1893  insists upon in her Preliminary Act) that the Catch was 
THE 	sÉ III- clear of the wharf at which both vessels had peacefully 
MALT AND lain all night, i.e., had all her lines thrown off before ,

AN AIM 0 
RAILWAY the Joan. Upon this point, however, I am quite clear 
CoM . 

	

	
that they are all in error. Verbally perhaps, and for a 

I  Ci E  Srnr moment, two of the Catch's lines were the first removed 
from the mooring pile ; she had come into the wharf 

Morn' on the 18th, later than the Joan, and her head and 
Judgment. 

spring-lines were thrown over the Juan's, so that it was 
necessary to remove them in order to let the .Town's 
lines go, and that is what the wharfinger says he did; 
but he immediately, and as soon as ever he had lifted 
the Joan's lines, replaced the Cutch's lines on the pile ; 
and he says he cleared the Joan first, and that he saw 
her completely detached from the wharf, although 
quite alongside of it, before he cast off the last line of 
the Cu/eh, and while the Cutch was still swinging to 
her stern line. 

Both vessels were lying at Gordon's wharf, and 
purposed leaving by the South channel, the entrance 
to which is distant about 1,100 feet. E.N E. from the 
wharf. The Joan was â twin-screw moored with her 
head nearly S.E. The Cutch was a single screw, 
lying nearly S.W. across the Joan's bow, having come 
in at a later hour on the previous day. It was there-
fore necessary for the Clutch, in order to get her head 
round, that she should hang on to 'her stern line and 
that the Joan should have got out of her way. It was 
not necessary for the Joan to hang on to her stern line : 
she was a twin-screw, and had a much smaller angle 
to move through. 

Other quite independent witnesses (Mr. Thompson 
and Mr. Jensen) also saw from the shore that the Joan 
was free while the Gulch was still fast. Now, in 
weighing these contradictory statements, we must con-
sider that the wharfinger's business was to free these 
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lines ; that none of the defendants' witnesses handled or 1893 

could have handled the Catch's ropes, or could probably THEE rn-

have seen exactly what the wharfinger did with them, MAL
NAP

T AND
IMO 

or could see the Joan's lines ; that all the defendants' RAILWAY 

witnesses were either crew or passengers on board the COMPANY 

Catch, and so, liable to the mysterious sympathy already THE SHIP 
CIITCH. 

alluded to ; and that the wharfinger's statement is sup- 
ported not only by the Joan's crew, but by independent Itefor 

Judgment. 
Witnesses and by the high probabilities of the case. I 
am quite sure that the Joan was the first to get clear of 
the wharf. And the chief conclusion I drew from all 
this evidence of the defendants was, that they placed 
great reliance upon the point which vessel cast off first 
(which I consider quite immaterial as regards the actual 
collision), imagining that it gave them priority of right 
of entry into the South channel (by which both vessels 
purposed to leave the harbour), whereas that priority 
would depend entirely upon the subsequent manoeuvres 
of the two vessels ; and I think this erroneous notion 
of right probably influenced the subsequent conduct 
of the Cutch and the views -of her master. And the 
positiveness with which the Catch's witnesses swore to 
these things, which could not have been within their 
own knowledge, and as to which they were clearly in 
error (although there is no suggestion against their firm 
belief that they were right), very much impairs the 
force of their statements upon other points which they 
believe they saw. 

The defendants' case is that she got clear of Gordon's 
wharf before the Joan, and so obtained a prima facie 
right of priority of leaving the harbour by such channel 
as she might select ; that she was the first to get into 
the open harbour, and was making at a moderate speed 
for the South channel, as the leading ship, with the 
Joan on her starboard quarter, when the latter exerting 
'her full power overtook the Cutclr, and, making for the 
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1893 wrong side (viz., the port side) of the South channel, 
THE 	SÉ III- for which they were both bound, threw herself at full 

, ANA Mo speed on the Gulch's bow, which was actually reversing 
RAILWAY her screw to mitigate the force of the collision which 

	

Cooly. 	
the extraordinary conduct of the Joan had rendered in- 

THE SHIP evitable. The Cutch being thus entirely innocent, and CUTCH. 
the Joan guilty of various infractions of the Articles of 

Reasons 

	

for 	the Navigation Act, as an overtaking ship she ought 
Jpdment. 

to have kept out of the Catch's way (Art. 20),—there 
being risk of collision, the Joan ought to have slackened 
her speed (Art. 18),--moreover, the Joan, intending to 
leave by the South channel, ought to have left by the 
South or starboard side, and was guilty of gross mis-
conduct in endeavouring to get to the North side (Art. 
21). 

To all this there are several answers. In the first 
place, it is clearly made out in the opinion of myself 
and assessors that the Gulch was not, and the Joan was, 
the first to leave the wharf. As already intimated, the 
mere fact of casting loose did not confer on either ves-
sel the unqualified right of being the first to take the 
channel. But whatever expectations the Gulch founded 
on her supposed priority were founded on a complete 
misconception of the facts ; and this double error, both 
of the facts and of the rights founded on those facts, 
probably influenced the subsequent conduct and belief 
of the master. In the next place, from a very careful 
measurement of distances and bearings as given by the 
defendants themselves, quite irrespective of the plain-
tiffs' witnesses, or of the natural probability of the case, 
the assessors have come to the conclusion that it is 
quite impossible that the Joan, which was always on 
the starboard hand of the Gulch, could ever have been 
abaft her beam ; and therefore that the Gulch's second 
contention that she was the leading vessel at the start 
for the South channel, is equally devoid of founda- 
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tion. It is true, some of the passenger witnesses of 1893 
the Cutch, and one or two others on board, were of THE sQvI- 

opinion that the Joan was at the commencement ofAALNT AND I~iAIMO 
their course abaft the Cutch's beam ; which would RAILWAY 

make the Joan a following or overtaking ship COMPANY 

within Art. 20. But the times and distances and ThE SHIP 
CIITCR. 

bearings given by the master and other skilled wit- 
iseasons 

nesses on the Cutch (the defendants' own witnesses) row 
Judgmer4., 

quite contradict this: though it would, of course, be 
possible that in turning and twisting in the neighbour-
hood of the Babcock (1) she might momentarily have 
her quarter towards the Joan. That would have been 
an accident merely : but we are of opinion that it 
never did so happen ; and that in fact during all her 
manoeuvres in. the harbour, she had the Gulch forward 
of her beam. And then when we look at the plaintiffs' 
witnesses, they produce three who are quite inde-
pendent of either ship : Mr. Thompson, Mr. Jensen 
and the mate of the Quadra, who all agree as to the 
relative position of the vessels, viz.: That the Joan was, 
from the time when the Gulch first began to move her 
head towards the South channel, always nearer than 
the Cutch to that channel. And the probabilities 
of the case are so great in the same direction that it 
would require the greatest unanimity of testimony to . 
make one believe that the Cutch could ever have been 
the leading ship. She had on leaving the wharf eight 
points, an entire right angle, to make good more than. 
the Joan, before she could head for the channel. On 
backing out it would manifestly be her natural 
manoeuvre to turn her stern through the North towards 
the West as well as she could, and that the curve so 
described would probably carry her to the North much 
further than the point, assigned by her. master, and, 

(1) NOTE.—This was a ship that happened to be lying at anchor in 
the harbour a short distance from Gordon's wharf. 



368 	 EXCHEQUER COURT REPORTS. 	[VOL. III. 

1893 indeed, according to the time and rate of speed given 
THE QUI_  by him, very nearly to the position assigned by the 
MLT AD plaintiffs in thesubmitted bythem, leaving the NANAIMO
A N 	chart  

RAILWAY Joan several points forward of the Gulch's beam ; but 
COMPANY 

even from the point indicated by the defendants on the 
THE SHIP chart submitted by them—not, as I have said, borne out 

CUTCH. 
by the times and rates of speed sworn to by their own Reasons 

Judgfor  ment. master—and supposing (what is incredible, and contrary 
to the evidence) that the Joan remained stationary all 
that time, off the north end of Gordon's wharf, she 
still would be forward of the Gulch's beam, and there-
fore entitled to have her way given to her under Art. 
16, and not bound to give way to the Gulch under Art. 
20, as contended by the defendants. But it can be 
mathematically proved that the theory of the Cutch 
as to the conditions of the actual collision is entirely 
baseless. - It would be mathematically impossible that 
the Joan, throwing herself at the rate of ten knots per 
hour across the bow of the Gulch, a nearly stationary 
ship, as the. defendants' witnesses would appear to 
suggest, could cause the injuries described and not 
disputed, viz., a deep cleft nearly perpendicular to her 
beam: If the injuries were occasioned as the defendants 
contend, the rent would extend in a direction from 
the stem of the Joan towards her stern, and would 
be mainly external, without much penetration. 

But if two vessels of nearly equal size and speed, of 
equal momentum, collide at an angle of about 45°, 
the injury will extend inwards into the vessel that 
receives the shock, in a direction nearly perpendicular 
to her beam. This will be apparent on drawing the 
necessary diagram so as to show the resultant thrust : 
the impetus of the recipient vessel being exactly repre-
sented by an equivalent thrust in the direction opposite 
to her motion. That is to say, the injury inflicted and 
shown to have been suffered by the Joan, is exactly 
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explained by the plaintiffs' .account of the position and 1893 

speed of the vessels, though their witnesses did not THE EsQuI-
seem to understand that ; and is quite irreconcilable NANAI o 
with the circumstances suggested b,y the defendants. RAILWAY 

ANY 
Neither is there any force in the defendants' conten- 

C°MD. 

tion that the Joan ought to. have entered the South THE SHIP 
CUTCH. 

channel close on the starboard hand, and to the South- 
Reasons 

ward of the mooring buoys, (Art. 21,) and that it was for 
Judgment. 

improper navigation.for her to attempt to pass to the  
North of the buoys. If the Cutch were, as the defend-
ants contend, the leading vessel, surely it was equally 
her duty to make for the Southward of the buoys ; but 
she was herself making for the North side. In fact, I 
am advised that, on the evidence and the statement of 
the practice, it is a reasonable and proper course of 
careful navigation, having regard to the risk of lines 
from the buoys to the wharfs, and other matters, to 
pass to the north of these buoys, especially when 
another vessel is lying between the mooring buoys. 
Neither vessel was in fault in this respect. I believe 
the Cutch did, in fact, go to the starboard side of the 
channel, South of the buoys, after the collision. 

The Cutch, therefore, we consider to be in fault, under 
Art. 16, which throws upon her the duty of keeping 
out of the way of the Joan. Even if the Joan had been 
utterly mismanaged, had been steering a wrong 
course—it was the duty of the Cutch to keep out of her 
way ; to take all possible precautions to prevent a colli-
sion. Now, what precautions did she take ? None what-
ever ; except stopping and reversing her engine two 
or three seconds before the impact ; when such a stop-
page could produce no sensible.effect ; and, in fact, two 
independent witnesses who were watching the pro-
ceedings decidedly declined to believe that the Cutch 
ever stopped her engines at all. Yet the Joan was in 
sight, and the possibility .of a collision evident if the 

24 
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1893 Cutch had any sort of a lookout (and if she had none, 
THE Qur- she is again in fault) from the first moment that she 
MALT AND beganherforward progress, especially if, as some of 
NANAIMO 

	 p g'ress  F  ec  y 
RAILWAY her witnesses say, that was only about 300 feet off. It 

COMPANY 
is possible, of course, that the master of the Cutch had 

THE SHIP no eyes for anything but his rival the City of 1Yanaimo, 
Cu'rcu. 

just disappearing with a few minutes start. If so, that 
Reasons 

for 	again makes him in default. A master cannot claim 
Judgment. 

to be blameless if, being on deck, he fails to see a ves-
sel of the size of his own right ahead and only her 
own length off in clear daylight. 

But there is another section which imposes on a 
colliding ship a duty the neglect of which is decisive. 
Seamen generally eagerly accept it as a privilege, re-
quiring no Act of Parliament to command them, to 
assist fellow seamen in distress. This was entirely 
neglected on the present occasion. Section 20 says in 
the absence of a reasonable excuse, the ship neglecting 
to assist is to be deemed to blame for the collision. 
Now, what is the reasonable excuse put forward ? 
That the Joan did not whistle. But there was no evi-
dence that she could whistle. The force of the blow 
was so great, and on such a part of the ship as to burst 
the steam. gear and drive all the engineers from below, 
the steam escaping in clouds. The master of the Cutch 
says he saw nothing of this, which seems almost in-
credible, but, if true, it shows that he was not in a state 
of attention properly to conduct the navigation of any 
ship ; and the accuracy of all his disculpatory observa-
tions may be questioned if he did not observe this. 
His other excuse is that there were other ships not far 
off ; but they were at anchor, and otiose ; he was on 
the spot, with all his crew in hand. Life might have 
been at stake. If the Joan had drifted ashore she might 
have been a total loss, at all events much more exten-
sively injured. As it was, she was only brought up 
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on the edge of the flat, and made fast to the black buoy 1893 

on the south side of the channel, having drifted help- THE É III- 

lessly in the high wind across the tail of the middle MALT AND 
AN 

bank, while the Cutch went straight on in full chase RAILWAY
AIMO 

 

of her rival, the City of Nanaimo. I am bound by this COMPANY 
v. 

section to say that it alone fixes the consequences of THE SHIP 

the collision as being due to the default of the Cutch. CUTCH. 

But then, was the Cutch alone in default'? Upon R  fora  

this point Mr. Bodwelt urged Art. 18, which says that 'I"' 
every steamer approaching another so as to involve risk 
of collision shall slacken speed, or stop and reverse if 
necessary. Now, as to this, it is to be observed that 
the whole of these rules are intended to prevent 
collisions, if possible ; and that it is the most mis-
chievous pedantry to insist on a literal compliance 
with a rule when such compliance would increase the 
probability of a collision. Now, the position of the 
Joan was this : She was making, probably as fast as 
she could, though she had perhaps not acquired full 
headway, for what we think was a proper way of 
entering the South channel. She saw the Cutch com-
ing down on her port bow, probably not quite so fast 
as herself, but yet fast. She would say : " The Cutch 
has, under Art. 16, to keep out of my way ; she will 
probably slacken speed, perhaps pass under my stern, 
though she seems, like myself, to prefer .to make for 
the North side of the mooring buoys. If I slacken 
speed, under S. 218, I shall very likely run into her. 
If she keeps on as at present and I slacken, I shall 
certainly run into her, and then I shall be liable for 
damages ; I should be in default under Art. 22. Much 
my best plan is to keep my course according to.  that 
Article.; if the Cutch slows down I shall get abundantly 
clear." And I am advised that such reasoning is 
founded on good and careful seamanship. 

I therefore declare the ship Cutch to be alone in 
default, and that the Joan was not in any default, and 

241/2' 
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1893 there will be the consequent condemnation in damages 
TEE ESQUI- and costs. I refer it to the Registrar and Merchants to 
MALT AND ascertain the amount of damage. NANAIMO 
RAILWAY 	I cannot conclude without some observations as to 
COMPANY 

the very serious consequences of allowing several v. 
TE SHIP steamers to leave the wharfs, especially in narrow 

waters, at the same hour. In time of war, when two 
Reasons 

For 	belligerents are in a neutral harbour, they are never 
Judgment. 

permitted to leave together ; nor, I believe, until a 
period of 24 hours has elapsed after the sailing of the 
first. In the present case the Cutch and the City of 
1lTanaimo are not in one sense belligerents. They do 
not fire red-hot bullets or shells at each other, but 
they run the manifest risk of inflicting on each 
other, or on innocent neutrals, as the present case 
shows, quite as important damage and loss, both of 
property and life. Two steamers colliding in the 
Gulf and bursting their steam-chests may settle their 
differences quite as substantially by going to the 
bottom with all their cargo and passengers as they 
could possibly manage it with the most improved pro-
jectiles or explosives. And although it was in evidence 
that these vessels never race--that is forbidden by the 
Pilot rules—yet it was ingenuously confessed that 
they never meet without seeing which of them can go 
the fastest. This the Harbour Master can hardly pre-
vent. But a fine of $200 upon any master who leaves 
this confined wharfage until some small interval—
eight minutes is, according to the present case, far 
more than is necessary—say five minutes after the 
other, or even $10 on the wharfinger who throws off 
a line earlier, might be effective. 

Judgment accordingly. 



VOL. III.] 	EXCHEQUER COURT REPORTS. 	 373 

WILLIAM HAWKINS HALL 	.. 	PLAINTIFF; 1893 
Oct. 2. AND  

HER MAJESTY THE QUEEN 	DEFENDANT. 

Parol contract between Crown and subject-42 Vic. c 7, e. 11—R. S. O. c. 
37, s. 23—Effect of such provisions where contract ececuted—Quant-wm 
meruit. 

The provisions Of section 11 of 42 Vic. c. 7 and of the 23rd section 
of R. S. C. c. 37, do not apply to the case of au executed contract ; 
and where the Crown has received the benefit of work and 
labour done for it, or of goods or materials supplied to it or 
of services rendered to it by the subject at the instance and 
request of its officer acting within the scope of his duties, the law 
implies a promise on the part of the Crown to pay the fair value 
of the same. 

.ACTION for the recovery of damages arising out of an 
implied contract. 

The plaintiff was the owner of a saw-mill at Buck-
horn, in the County of Peterborough, Ontario, driven 
by water-power derived from a dam belonging to 
the Crown. In the years 1886 and 1887 plaintiff 
held the position, under the Dominion Government, 
of Slide-master at Buckhorn, and it was his duty to 
regulate the flow Of water over the said clam in 
accordance with the instructions of the Government 
Engineer in charge of certain works then being 
carried on for the improvement of navigation on the' 
Trent River. In order to facilitate the construction of 
the said works it was desired to stop the flow of water 
at Buckhorn, and this could only be accomplished 
effeciva]ly at the time by closing down the plaintiff's 
mill which was then in full operation. In September, 
1886, the Government Engineer ordered the plaintiff 
to close down his mill whenever the contractor should 
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require him to do so. In pursuance of those instruc-
tions, and by the direction of the contractor, the plaintiff 
on several occasions closed down his mill, and thereby 
suffered considerable loss in prosecuting his milling 
business. There was no express promise on the part 
of the Chief Engineer, or the officers acting under him 
to indemnify the plaintiff for such loss (1) ; but the 
Minister of Railways and Canals acquiesced in .what 
had been done, and caused the plaintiffs claim to be 
investigated by a competent person on his behalf, who 
recommended that a certain sum be paid to the plaintiff 
in full satisfaction of his claim. It also appeared that 
the Minister thereafter took, or proposed to take, a vote 
of Parliament to compensate the plaintiff in respect 
thereof. 

The case proceeded to trial at Peterborough on the 
6th June, 1893, and was continued at Ottawa on the 
27th June, 1893, and then concluded. 

Hogg, Q.C. for the defendant : I rely upon the pro-
visions of the 23rd section of chapter 37. of the Revised 
Statutes of Canada, which require a contract to be signed 
by the Minister of Railways and Canals, or by some 
one lawfully authorized on his behalf, before it shall 
be binding upon the Crown, as a sufficient defence in 
law to this action. (Cites Wood v. The Queen (2), and 
Jones y. The Queen) (8). 

Poussette, Q.C. for the plaintiff: I submit that the 
section of the statute relied on by my learned friend 

(1) By sec. 23 of R. S. C. c. 37, person specially authorized by 
it is enacted as follows :—No deed, the Minister, in writing, for that 
contract, document, or writing purpose : Provided always, that 
relating to any matter under the such authority from the Minister, 
control or direction of the Minister to any person professing to act for 
shall be binding upon Her Majesty, him, shall not be called in question 
unless it is signed by the Minister, except by the Minister, or by some 
or unless it is signed by the deputy person acting for hint or for Her 
of the Minister, and countersigned Majesty. 
by the Secretary of the Depart- (2) 7 Can. S. C. R. 634. 
ment, or unless it is signed by some 	(3) Ibid. 570. 
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applies to executory contracts only. It is quite a 1893 
different matter where something is done or forborne HALL  
at the request of the Crown which it accepts and gets Tai 
the benefit of. In such a case, and that is our case, the QUEEN. 

law raises an implied contract on the part of the Argument 
or Counsel. 

Crown, in the same way as it would on the part of the 
subject, to pay for the same on a quantum meruit. 

BURBID(.E, J. now (October 2nd, 1893) delivered 
judgment. 

There is no doubt upon the evidence in this case 
that the plaintiff shut down his mill at the instance 
and request of the Government Engineers in charge of 
the public work mentioned in the pleadings. It is 
objected, however, that the direction to shut down the 
mill was not in writing, and signed in accordance with 
the Statute, and that therefore the Crown is not bound. 
thereby. In support of this position I am referred to 
the Act 42 Vic. c. 7 s.1.1 and the 23rd. section of the 
Revised Statutes of Canada c. 37, which are enactments 
of a like character,—the latter of which is as follows : 

No deed, contract, document or writing relating to- any matter 
under the control or direction of the Minister shall be binding upon 
Her Majesty, unless it is signed by the Minister, or unless it is signed 
by the deputy of the Minister, and countersigned by the Secretary of 
the Department, or unless it is signed by some person specially 
authorized by the Minister, in writing, for that purpose : Provided 
always, that such authority from the Minister, to any person professing 
to act for him, shall not be called in question except by the Minister 
or by some person acting for him or for Her Majesty. 

A like question was considered in. the case of Wood 
v. The Queen (1), arising upon the 7th section of The 
Public Works Act of Canada, 1867, by which it was 
provided that no deeds, contracts, documents or writ-
ings should be deemed to be binding upon the Depart-
ment or should be held to be acts of the Minister, 

(1) 7 Can S. C. R. at.p. 645. 
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unless signed and sealed by him or his deputy, and 
countersigned by the Secretary. 

In that case Sir William B. Richards, C.J. expressed 
his view of the matter in the following terms : — 

I do not think, however, that the 7th section would prevent the 
suppliant recovering for the actual value of the work done by him and 
accepted by the Department. I see no reason why the law may not 
imply a contract to pay for work done in good faith, and which the 
Department has received the benefit of. Suppose, instead of work 
done, the contract had been to furnish a quantity of timber, the lum-
ber had been supplied and worked up by the workmen of the Depart-
ment in finishing one of the public buildings ; suppose for some reason 
the Department repudiated the verbal contract and refused to be bound 
by it, could it be said that the property of the suppliant could be 
retained and used for the purposes of the Department, and he not be 
paid for it because the statute said the contract on .which it was fur-
nished was not deemed binding on the Department ? . I should say 
not. The contract which is binding is that which arises from the nature 
of the transaction ; having received the benefit of the contractor's pro-
perty he ought to be paid for it under the new contract which the law 
implies. For the same reason, for the value of all services actually 
rendered by the suppliant before he was notified not to do any further 
work he ought to be paid. If only the seventh section were con-
sidered, I should, as at present advised, say the suppliant is entitled to 
recover what the services rendered by hint were worth under the 
implied contract. It may be, that on further consideration niy views 
as to the suppliant's right on this point would be less favourable. 

It may be conceded that this opinion was given 
with some reservation, and that the decision of the 
question discussed was not necessary to the determina-
tion of the case, but still the views to which the 
learned Chief Justice gave expression are entitled to 
the greatest consideration, and must, I think, commend 
themselves to one's sense of what is fair and just. I 
cannot for myself think that it was the intention of 
Parliament that the provisions to which I have referred 
should be invoked to defeat the just demand of the 
subject for work or labour done for the Crown, or for 
goods or materials supplied to it and of which it has 
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received the benefit. In such and like cases the law 1893 

• implies, I think, as well against the Crown as against H̀ 
the subject, a promise to pay the fair value of the THE 
work done, the materials supplied, or the service QUEEN. 

rendered. 	 pensions 

There might of course be cases in which some ques- Jnâ~ment. 

tion would arise as to the authority of the officer at 
whose instance the service was rendered, or as to 
whether or not he acted within the scope of his duties. 
13ût there is no such question in the present case. The 
direction to close down the mill was given by the 
Chief Engineer of Canals and continued by the officers 
immediately under him.. Afterwards the Minister 
of the Department acquiesced in what had been done 
and, it appears, took or proposed to take, a vote of 
Parliament to compensate the plaintiff. 

The amount is not in dispute. There will be judg-
ment for the plaintiff for $975, and the costs will follow 
the result. 

Judgment accordingly. 

Solicitors for plaintiff : O'Connor 4. Hogg. 

Solicitor for defendant : A. P. Poussette. 
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1893 	 ADMIRALTY DISTRICT OF NOVA SCOTIA. 

Mar. 16. 
L. VANVERT, et al.  	PLAINTIFFS ; 

VS. 

M. M. DE ARROTEGUI 	 DEFENDANTS. 

The SANTANDERINO. 

Collision—Arts. 18 and 21 of the Navigation Act, R. S. C. c. 79, sec. 2—
Undue rate of speed for stecimer in public roadstead—Negligence in 
taking precautions to avert collision., responsibility for collision where 
such occurs. 

The steamship S. was proceeding up the harbour of Sydney, C.B., at 
a rate of speed of about 8 or 9 miles an hour. When entering a. 
channel of the harbour, which was about a mile in width, her 
steam steering-gear became disabled and she collided with the J., 
a sailing vessel lying at anchor in the roadstead, damaging the 
latter seriously. It was shown that the master of the S. had not acted 
as promptly as he might have done in taking steps to avoid the 
collision when it appeared likely to happen. 

Held, that even if the breaking of the stearing-gear—the proximate 
cause of the collision—was an inevitable accident, the rate of speed 
at which the S. was being propelled while passing a vessel at 
anchor in a roadstead such as this was excessive, and that, in view of 
this and the further fact that the master of the S. was not prompt 
in taking measures to avert a collision when he became aware of 
the accident to his steering-gear, the S. was in fault and liable 
under Article 18 of sec. 2 of R. S. C. c. 79. 

Held, also, that the provisions of Article 21 of sec. 2 of R. S. C. c. 79, 
should be applied to roadsteads of this character, and that inas-
much as the S. did not keep to that side of the fair-way or mid-
channel which lay on her starboard side, she was also at fault under 
this article, and responsible for the collision which occurred. 

THIS was an action for damages arising out of a 
collision. 

The facts of the case are stated in the judgment. 
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The case was heard before the Honourable James 1893 

McDonald, C.J., Local Judge for the Admiralty District V ERT 

of Nova Scotia, on the 17th November, 1892. 	 v. 
AR1ioTEGUI. 

W. B. A. Ritchie for the plaintiffs; 	
THE 

A. Drysdale for the defendants. 	 SANTax- 
DERINO. 

'MCDONALD, (C.J.) L.J. now (March 16th, 1893) Reasons 
for , 

delivered judgment. 	 Judgment. 

The barque Juno was at anchor in the roadstead of 
Sydney harbour, when at. 11.30 A.M. on 3rd July, 1892, 

• she was run into and seriously injured by the Spanish 
steamship Santanderino then entering Sydney harbour. 
The Juno was anchored near the middle of the channel, 
about 9 cables W. by N. from Gillivary Point, and a 
little more than 9 cables S. by E. from Capel Point,—
the navigable channel being about one mile in breadth, 
and the position of the Juno about 3i miles from Flat 
Point, where the Santanderino stopped at 10.45 A.M. 
and took on board a pilot on the way into the harbour. 
The weather was fine and clear, the wind blowing a fresh 
breeze from the S. W., and the tide about half-flood. The 
Juno was sighted by the master of the Santanderino 
when the pilot was taken on board, and the attention 
of the latter was called to her position by the master 
of the steamer, with a caution to be careful of the 
barque. The steamer continued her course up the har-
bour, after taking her pilot, at a speed of about 8 or 9 
knots an hour, and when on the port side of the Juno, 
distant about 200 yards, she suddenly turned as if 
under a port helm, and struck the Juno on her port side 
just abaft the forerigging. 

It is not disputed that the Juno was not in any way 
to blame for the disaster. The burden of proof to re-
lieve herself from responsibility is therefore thrown 
upon the Santanderino. (1). 

(1) The Schwan P. D. (1892,) 41.9-427. 
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1893 	The defendants meet the case of the plaintiffs with 
VAN ERT the contention that the collision was the result of 

v. 	inevitable accident ; and that accident they say arose ARROTEGIII. 
from the fact that while the steamship was pursuing 

SANPAN- her course up the harbour of Sydney and at a safe dis-
DERINo. tance from the Juno, the steering-gear of the steamship 
Refor~ons suddenly broke down, that all control over the course 

Judgment, of the ship was lost, and although everything in the 
power of the master and crew was done to prevent it, 
the Santanderino collided with the Juno' as stated. 
There is no other defence asserted, and we are now to 
enquire whether the plea of inevitable accident has 
been established by the defendants. In the Virgil (1), 
the court said :— 

In my apprehension an inevitable accident in point of law is this, 
,viz., that which the party charged with the offence could not possibly 
prevent by the exercise of ordinary care, caution and maritime skill. 
If a vessel charged with having occasioned a collision should be sailing 
at the rate of eight or nine miles an hour when she ought to have 
proceeded only at the speed of three or four, it will be no valid excuse 
for the master to aver that he could not prevent the accident at 
the moment it occurred if he could have used measures of precaution 
that would have rendered the accident less probable. 

This definition is cited and affirmed in the Marpesia 
(2), and the court adds :— 

Here we have to satisfy ourselves that something was done or omit-
ted to be done, which a person exercising ordinary care, caution and 
maritime skill in the circumstances either would not have done or 
would not have left undone, as the case may be. 

In the case of the Merchant Prince (3), Fry,. L.J. 
thus states the same doctrine :— 

The burden rests on the defendant to show inevitable accident. To 
sustain that the defendants must do one or other of two things. They 
must either show what was the cause of the accident and show that the 
result of that cause was inevitable, or they must show all the possible 
causes, one or other of which produced the effect, and must further 

(1) 2 Wm. Rob. at 205. 	(2) L. R. 4. P. C. 220. 
(3) P. D. (1892), 189. 
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show with regard to every one of these possible causes that the result 	1893 
could not have been avoided.. Unless they do one or other of these 

AN
` 

ÉRT two things, it does not appear to me that they have shown inevitable 	v. 
accident. (1) 	 ARROTEGUI. 

The defendants here allege that the cause of the THE 

accident was the breaking of a pin forming part of the SANTAN- 
nERlxo. 

machinery or steering-gear which rendered the people x~asons 
on board the steamer helpless to control the course of for»Judgment.. 
the ship, and that when and after this misadventure 
occurred, everything possible was done to avoid the 
collision or mitigate its effects. The plaintiffs reply 
that the accident to the steering apparatus was not the 
only fault of the steamer tending to produce the re-
sult complained of. 

It is alleged 1st. That the speed of the steamer in a 
narrow roadstead where other vessels were at anchor 
was too great, so great as to put it out of the power .of 
the master to avoid danger in the event that has hap= 
pened, or • any other similar misadventure, and that 
the excessive speed negatived the exercise of " ordinary 
care, caution or maritime skill " under the circum-
stances. 2ndly. That in passing the Juno the steamer 
approached dangerously near to a vessel at anchor,, 
without necessity for doing so and at too great speed. 
3rdly. That the defendants' vessel violated Article 21 
of the regulations for preventing collisions at sea, by 
not keeping, in sailing up the channel, to the side of 
the mid-channel which lay on her starboard side. 
That Article is as follows :-- 

In narrow channels every steamship shall, when it is safe and prac-
ticable, keep to that side of the fair-way or mid-channel which lies on 
the starboard side of such ship. 

A large mass of evidence was read at the trial on 
the part of the defendants, in affirmance of their con-
tention that the break-down in the steering machinery 

(1) See also The Schwan, supra. 
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1893 was an accident over which the master and officers of 
VANVERT the ship had no control, and to which they did not 

v 	contribute by any negligence on their part. In this 
ARROTEGUI. 

THE 
SANTAN- 
AERINO. 

Reasons 
for 

Judgment. 

contention I think they have on the whole succeeded, 
—that is, they have established the fact that the steer-
ing-gear was made under a patent recognized by ship-
owners and engineers as well constructed and service-
able machinery, that it was used in the Santanderino 
for a considerable time with satisfactory results and 
without accident ; that before the ship's departure 
from Liverpool for St. John, the machinery was care-
fully inspected and repaired by competent persons ; 
that on the arrival at St. John, and before leaving that 
port for Sydney, the steering-gear was carefully in-
spected by the engineers of the ship and found in good 
order ; that it was used in steering the ship on the 
voyage from Liverpool to St. John, and from St. John 
to Sydney, and worked with entire satisfaction until 
it suddenly broke down while entering Sydney harbour 
as described. The cause of the collapse in the steering-
gear has also been proved to be owing to the fracture 
of a small iron or steel pin connecting two parts of the 
machinery, and I am not able to say that the. fracture 
of this iron pin, and consequent collapse of the steering • 
power was owing to the absence of ordinary care, 
caution or maritime skill on the part of the master and 
officers of the Santanderino. As the evidence shows, 
the Santanderino, when loosed from the control of her 
rudder, was on the port side of the Juno, and about 
200 yards distant, and going at the rate of 8 to 9 knots 
an hour, she sheered suddenly toward the Juno, and at 
the rate she was then steaming would reach and strike 
her in less than two minutes' time. It was therefore 
the imperative duty of the master of the Santanderino 
to take the most prompt and immediate measures to 
meet the obvious danger of collision. Did he perform 
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this duty ? This is . Capt. Lurzenage's account of what 1893 
then took place : 	 Va ËRT 

We went on all right a   until we were about two lengths of the ship 	v' RROTEQIII. 
from the barque ; the officer said to me that there was something 
wrong with the wheel. At the moment when the officer informed 	THE 

SANTAN- 
me that there was something the matter with the wheel, the rudder, I 	

. DERINO  
DERINO 

immediately went myself to the wheel to , see if it was possible to 
manage the wheel, and seeing that the wheel was obstructed, I im- Rea

for 
sons 

mediately gave orders to the second and third officers to go down and auagm t. 

see what was the matter, and to advise and inform the engineer at the 
same time, that I myself went to the telegraph to start the engine 
and to give orders to anchor. 

Q. And was that done ? A. Yes. 
Q. Immediately T A. Yes, immediately. After letting go the anchor 

and ordering the engines back; in about a minute we had the collision. 

And on cross-examination he was asked: 

Q. You went to the wheel and tried it, and what did you do then ? 
A. I told the two officers at once to go and see what it was, and to 
communicate with the first engineer, while I myself went to the tele-
graph in order to stop the engines, to anchor and reverse. 

The officers whom the master instructed to ascertain 
the cause of the difficulty give much the same account 
of the circumstances as he does himself. The pilot of 
the ship, John S. Laffin, an intelligent man, gave the 
following evidence : 

All at once the man at the wheel said something in Spanish to the 
master. I did not understand what was said. The master immediately 
sprung to the telegraph and signalled to stop the ship, before that 

• order could be complied with he telegraphed to reverse and full speed. 
astern. I could see the telegraph on the bridge, one side of the 
telegraph was marked in Spanish and one in English. Immediately 
after the steersman spoke to the captain the ship began to change her 
course towards the Juno. The steamer, when she struck, had changed 
her course 6 or 7 points. The captain then gave orders to let go the 
port anchor. The speed at the moment of collision was about four 
knots. The speed had been reduced by letting go the anchor and 
reversing the engines. The captain telegraphed before he went to the 
wheel. The captain went to the wheel and I went with him, we tried 
the wheel. He went to the wheel after telegraphing to the engine-
room to,stop and go full speed astern. 
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1893 	This evidence is important, because it is quite 
VÀ ERT clear that it was the master's duty, instantly, to stop 

v. 	and reverse, and do what else he could to avoid the 
ARROTEGIII. 

collision. The pilot's evidence does certainly more 
THE 

SANTAN- than corroborate that of the master. According to 
DERINO. the evidence of the latter, and of his officers, most 

Rea:.one valuable time was lost by the master and his officers for 
JudgTnent, in the endeavour to ascertain the cause of the accident 

instead of taking instant measures to obviate its 
effects, while according to the pilot's evidence the 
master acted most promptly and in the right direction. 
It may be that the fact of the master and his officers 
speaking through an interpreter may have occasioned 
the discrepancy. However that may be, it is clear 
that if the captain's evidence be adopted as the true 
statement of the occurrence, he was guilty of want 
of promptitude, foresight and seamanship, as well as 
a violation of rule 18, which under such circumstances 
required him to stop and reverse at once,— while if we 
accept the pilot's version, the master acted with com-
mendable promptness and coolness in the emergency. 
The burden of proof in this as in other points connected 
with this accident lies upon the defendants, and I am 
not prepared to say on the faith of the pilot's statement, 
against that of the master and his officers, that they 
have met that requirement, and I am advised by the 
competent assessor who sat with me at the hearing, 
that in his opinion, " the master did not act with 
" promptness immediately the third officer informed 
" him that there was something wrong with the steer-
" ing-wheel, and the helmsman could not move it," 
and that " if he had reversed the engines instantly and 
" rung the alarm bell, in all probability the collision 
" would not have happened, and even if the vessel had 
" been struck by the steamer the blow would have 
" been so slight that no serious damage would have 
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" occurred to the Juno." In considering this point of 1893 

the case, the rate of speed of the steamer must not be Vv~v ERT 

lost sight of ; she was entering a comparatively narrow 
ARROTIL(}III

v. 

channel, where other vessels besides the Juno were 
using the Waters, 	 p and I concur in the opinion of the TsE i 	 SANTAN- 

assessor,  that, under the, circumstances, the speed.of 8 DERINO. 

or 9 knots, nearly the full speed of. the ship, was too Reasons 
for 

great. Had the speed been reduced to the more care- Judgment. 
ful and reasonable rate of 4 knots, it cannot be 
doubted that after the steering-gear broke down, the 
collision could have been prevented or its consequences 
very much minimized. It only remains to consider 
the objection under rule 21. The roadstead in which 
the Juno was anchored is the channel entrance to 
Sydney harbour, and is about a mile wide. We need. 
not discuss whether the accident could or might 
not have happened if the Santanderino had obeyed the 
rule, and entered and continued her way through the 
channel on the side lying on her starboard side, because 
disobedience of the rule brings disaster to the ship in 
fault, whatever might have been the result of her 
observance of the rule,—she has collided with the ship 
guilty of no fault, and if she has violated the rule she 
must be declared in the wrong. In the Tirzah (1) Sir 
R. Phillimore said : 

Now this section has undergone much discussion, both in this court 
and before the judicial committee of the Privy Council, and the result 
of the cases is to establish the law to be that in any case where an 
infringement of the regulations could by any possibility have caused 
or contributed to the collision, the ship infringing the regulations is 
brought under the section to which I have referred. . 

My only difficulty has been whether the rule applies 
to a channel such as this. There is no doubt the rule 
was originally intended to facilitate the navigation of 
rivers and narrow tidal estuaries,—the history of the 
(1) 4 P. D. at 37. See also 6 P.D. 80 ; the Magnet, L.R. 4 A. & E. 417. 

25 
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1893 rule will be found in Marsden's Law of Collisions at 
VANVERT Sea. But I have arrived at the conclusion that the 

V. 	rule is applicable to such a channel as that in which 
ARROTEeIII. 

the Juno was anchored, as it would be, I think, to the 
THE 	narrow channel between George's Island in the har- SANTAN- 

DERINO. bout-of Halifax and the city wharfs. On this ground, 
Seasons therefore, as well, I think the Santanderino to blame. 

for 
Judgment. I find the Santanderino solely to blame for the colli- 

sion with the Juno, and decree accordingly. There 
will be the usual reference to the Registrar and Mer-
chants as to damages. 

Solicitors for plaintiffs: Borden, Ritchie, Parker 81- 
Chisholm. 

Solicitor for defendants : Blowers Archibald. 
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THE QUEBEC SKATING CLUB. 	SUPPLIANTS ; 1893 

AND 	 Nov. 6. 

HER MAJESTY THE QUEEN 	...RESPONDENT. 

Contract, breach of—Undertaking by Government to promote legislation—
. Damages—Ordnance lands—Power of Minister of Interior to lease. 

A Minister or Officer of the Crown cannot bind the Crown without the 
authority of law. 

.(2). An Order of His Excellency the Governor General in Council 
pledging thé Government to promote Iegislation does not consti-
tute a contract for the breach of which the Crown would be liable 
in damages. 

(3). The Minister of the Interior cannot lease or authorize the use of 
Ordnance lands without the authority bf the Governor in Coun-
cil. 

(R.S.C., c. 22, sec. 4; R.S.C., c. 55, secs. 4 and 5 discussed.) 
Wood y. The Queen, 7 Can. S.C.R., 631 ; The Queen v. St. John Water 

Commissioners, 19 Can. S.C.R., 125 ; and Hall v. The Queen, 3 Ex. 
C.R. 373 referred to. 

PETITION OF RIGHT for an alleged breach'of con- 
tract by the Crown. 

The facts of the case are stated in the judgment. 

June 27, 1893. 

The case was heard before Mr: Justice.  Burbidge. 

Stuart, Q.C., for the, suppliants : Our case rests upon 
a breach of contract. 

A Minister of the' Crown authorized by law to 
.administer a department has as much power to deal 
with matters appertaining to such administration as 
an ordinary agent has to deal with - the business of his 
principal under a power of attorney. 

In the words of Richards, C.J., in Wood v. The 
Queen (1) : ' 

25% 
	 (1) 7 Can. S.C.R., 644. 
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1893 	A department of State, presided over by a Minister of the Crown, 

Tg 	
responsible to Parliament for the conduct of the business of his depart- 

QUEBEC ment, may, I have no doubt, as the agent of, or representing, the Crown 
SKATING in all matters under the charge of that department, make agreements 

CLUB 	and enter into contracts which would bind the Crown, unless there is 
V. 

TEE 	some legislative enactment or, perhaps, Orders in Council, controlling 
QUEEN. and limiting such power. 

or
r=~ 
(; ni...rael 

=cur. 
	 purposes is authority sufficient for the puTp oses of our 
case to show that a Minister of the Crown may bind 
the Crown by ordinary contracts made in the adminis-
tration of the affairs of his department (1). There was 
a contract for the granting of these lands to the sup-
pliants in this case made by the Minister of Interior, 
who was charged with the administration of the same. 
By their Order in Council the Government authorized 
the suppliants to enter into possession of the lands in 
question until such time as Parliament could be asked 
to perfect the transfer of the property by passing a bill 
for that purpose. That permission having been given, 
it could not properly be revoked by a Minister of the 
Crown until Parliament had been asked to legislate for 
the purpose mentioned. It was so revoked by the 
Minister of the Interior, and for this breach of contract 
the Crown is responsible. (I i e cites Peterson v. The 
Queen (2) ; The Queen v. St. John Water Commis-
sioners (3) ; 54-55 Vict. c. 14 ; Churchward v. The 
Queen (4) ; Thomas v. The Queen (5) ; C.C.L.C., Art. 
1703 ; 27 Laurent, no. 149.; Pothier, Mandat 148. 

Secondly.—The Crown bound itself by Order in Coun-
cil to promote the necessary legislation at the next ses-
sion of Parliament, and failed to do so. I know of no 
case which says the Crown would be liable under such 
circumstances, but 'I submit that where there was a 
clear breach of this promise, and no reasonable excuse 

(1) He refers to sec. 4, R. S. C. 	(3) 19 Can. S. C. R., 125. 
c. 22 ; R.S.C., c. 41 ; R.S.C. c. 55. 	(4) L.R. 1 Q.B., 173. 

(2) 2 Ex. C.R., 74. 	 (5) L.R. 10 Q.B., 31. 
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offered therefor, in view of the first principles of the 	1893 

law of contract the Crown ought to be held responsible T 

for the results which flowed from the happening of QIIEBEc 
SKATING 

such breach. (He cites Holland v. Ross) (1). 	 CLUB 
V. 

Hogg, Q.C. for the respondent—There is no evidence THE 

here of any act on the part of the Government of the QUEEN. 
Dominion, as a whole,that would create a contract. tlraninent of Counsel. 

The only act of the Government as such is the Order 
in Council of 13th October, 1888 ; and I submit that 
what we find there is purely a voluntary promise to 
invite Parliament to legislate for a certain purpose. . 
There is no consideration transforming it into a legal 
obligation on the part of the Government. It is a 
mere declaration of intention ; and for failure to carry 
out which no action will lie. 

Secondly.—The Government did carry out their 
intention to invite . Parliament to pass the necessary 
legislation at the next session. A. bill was prepared and 
introduced, and what became of it afterwards is 
beyond the scope of our enquiry here. What they 
voluntarily promised to do they carried out. Parlia-
ment was invited to legislate. 

Thirdly.—There was no contract entered into by a 
Minister of the Crown to make a grant of these lands. 
There was nothing officially done by the Minister of 
the Interior, within whose administration the matter 
properly fell, to amount to an act in . the law. Mere 
informal conversations, such as occurred in this case 
between one or two members of the suppliant club 
and one or two Ministers of State, could never be con-
strued into a formal or departmental transaction. It 
was distinctly intimated to suppliants that nothing 
final could be done without the sanction of Parliament. 

Fourthly. ---What has been cited by counsel for the 
suppliants from the case of Wood y. The Queen (2) is a 

(1) 19 Can. S.C.R. 566. 	(2) 7 Can. S.C.R. p. 644. 
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1893 mere dictum of Richards, C.J. The point before 

THE 	the court there, was the validity of an executed paroi 
QIIEBEC

TINf} contract for materials provided and which the Crown SK  
CLrg accepted and got the benefit of, a state of facts not at 

THE 	all applicable to this case. He cites Goodwin v. City 
QUEEN. of Ottawa (1) ; R.S.C. c. 55, subset. 4 ; Smith y. The 

Argument Queen (2). 
of Counsel. 

Stuart, Q.C. replied. 

BUBBIDGE J. now (November 6th, 1893) delivered 
judgment, 

The suppliants, in 1877, purchased from the Govern-
ment of Canada, for two thousand dollars, certain 
Ordnance land situated at the city of Quebec, on which 
they put up a skating-rink. In 1888 they were propos-
ing to themselves to remove this rink to another site, 
and in August of that year the Local Goverment of 
Quebec, in view of the contemplated removal, offered 
them fifteen thousand dollars for the land on which 
it then stood, on condition that the rink should be 
removed and the land levelled and cleared during that 
year.. They also offered to pay to the suppliants a 
further sum of five thousand dollars in case the latter 
should rebuild the rink that year or the next year, on 
the south side of the Grande Allée at a place and 
according to plans approved by the former, and should 

. bind themselves to give gratis the use of the building 
for certain industrial and other exhibitions. The 
suppliants then applied to the Government of Canada 
for a free grant of other Ordnance lands, at Quebec, 
that were so situated as to enable them to comply 
with the conditions for which the Local Government 
had stipulated. The terms of the offer made by that 
Government were communicated to the Minister of 
the Interior, and it was represented to him, that from 
a military point of view the buildings which the Club 

(1) 28 L.C, C.P. 561. 	 (2) 10 Can. S.C.R. 1. 
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then occupied were too near to the fortification walls. 1893 
The Minister was, under the circumstances, willing to T 

recommend the grant ; but the Act respecting Ordnance QUEBEo 
SgnTINa 

and Admiralty Lands (1) presented•a difficulty. By the CLUB 

third section of that Act it is provided that such lands TxE 
shall be divided by the Governor in Council into two QUEEN. 

classes, to be denominated respectively, Class one, and Krona for 
Class two'; and that lands in either class may fromaud ' 
time to time be placed or replaced in the other class 
by the Governor in Council. Lands in Class one are 
by the fourth section of the Act to be retained by the 
Government of Canada for the defence of Canada, and 
when not occupied by any military force may be leased 
or otherwise used as the Governor in Council thinks 
best for the advantage of Canada. There appears to 
be no authority for selling them while they remain in 
Class one. By the fifth section lands in Class two 
may be sold leased or otherwise used as the Governor 
in Council from time to time thinks meet, but any 
sale of any such lands other than a sale to the Govern-
ment of a Province must be made at public auction. 
A part of the lands for which the suppliants applied 
was in Class one and the remainder in Class two. To 
meet the difficulty, it was proposed that an Act of 
Parliament should be procured. That proposition was 
made during a discussion of the matter that took place 
about the 11th of October, 1888, between Mr. White, 
the President, Mr. Chinic, one of the Directors, and 
Mr. Campbell, the Secretary of the Club, on the one 
side, and Sir John Thompson and Sir Adolphe Caron 
on the 'other. Mr. Campbell, the only witness examin—
ed, testified that when it was proposed to invite Par-
liament to pass an Act authorizing the grant, he 
remarked to Sir John Thompson, that the session of 
Parliament would probably not take place until the 

(1) R. S. C. c. 55. 



392 	 EXCHEQUER COURT REPORTS. 	[VOL. 111. 

1893 end of January or the beginning of February, whereas 
T the Local Government required that the building 

Q EBEC+ should be removed before the first of January ; and that 
CLUB Sir John Thompson replied that the difficulty could be 

v. 
THE 	got over, so that they could proceed, by passing an Order 

QUEEN. in Council in the meantime and that then they could 
Reamone pass.  the Bill. But perhaps it will be better to let the 

for 
Judgment. witness tell his story in his own way :— 

Then the President, he continues, said : • 
What position will we be in, Sir John, if Parliament does not pass 

the Bill. 
Sir John replied to this, that if Parliament would not pass the Bill 

it was tantamount to saying that they did not possess the confidence 
of the country. We looked upon this as a Ministerial question and 
made a contract and proceeded to do the work.  

Q. Will you state whether the three Ministers were present at this 
conversation 2 A. At the first conversation there were Sir Adolphe 
Caron and Mr. Dewdney, and at the second there were Sir Adolphe 

Caron and Sir John Thompson. 
Q. Were all the circumstances fully explained to the Ministers at 

the several interwiews that you had ? A. The whole circumstances 
were talked over with Sir Adolphe Caron and were gone over again 
with Mr. Dewdney and again with Sir John Thompson. 

Q. Was it made clear to them that the Club had to have possession of 
the land immediately ? A. We explained the offer that was made 
to us by the Local Government and we said to them that it was 
necessary to have immediate possession to enable us to accept that 
offer. 

Q. Did you state to the Ministers at the time, that the Club would 

not accept the Local Government's offer unless they were sure of a 
grant of this land and the immediate possession of it ? A. We did. 

Q. Did you immediately after that interview proceed to make the 
contract of the 12th November, 1888, (Exhibit No. 2) or did you wait 
until the Order in Council passed ? A. We waited until we got a cer-
tified copy of the Order in Council and then we went to the Local 
Government and the Corporation of the City of Quebec and explained 
to the latter the offer of the Local Government. We entered into a 
notarial contract with the Local Government and also with the city. 

And again on cross-examination :— 
Q. As I understand from conversations with the Minister of Militia 

and the Minister of the Interior and the Minister of Justice, as you 
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have said they were, they told you that on receipt of the Order in 	1893 
Council, you could then proceed with your work ? A. That was at 	

T HE 
the interview we had here at Ottawa. It was the object of passing QUEBEC 
the Order in Council to give us the right to do so at once. 	 SKATING 

Q. Did you explain to the Ministers that you required thé lands at 	CLUB 

once ? A. After we had explained the Minister said, as I said before, 	TAE 
we "will pass a Bill." I said : "That will not help us to accept the QUEEN. 
offer of the Government. We have to do the work at once." Then Reasom 
the Minister of Justice said : " We will pass an Order in Council and Jugment. 
you can proceed on that in the interval, until the Bill passes." 

Q. Was it distinctly understood between all parties that it was 
necessary for you to have the land before the Bill passed.? A. Cer-
tainly. 

Q. You say it was understood, who was it that understood that you 
were to go into possession at once? A. We understood that when 
the Minister of Justice told. us " we will pass the Order in Council and 
upon that you can go and take possession." 

Q. Did he say you might go and take possession? A. He said you 
can proceed at once. 

Q. Did he say that you could go and take possession at once ? A. I am 
not prepared to swear that, but he said, " you can proceed at once 
with your work." 

Q. That was in. about the beginning of October ? A. Yes, a day or 
two after the 9th, the date of the telegram." 

On the 30th of October, 1888, an order of His Excel-
lency the Governor, General in Council was passed 
approving of a recommendation made by the Minister 
of the Interior that Parliament should be invited at its 
then next session to authorize a free grant to the sup-
pliants of the lands applied for, upon the condition 
that the building to be erected thereon by them should 
be suitable and available for the purpose of public 
exhibitions. The approval of the recommendation was 
given on the further condition that neither the sup-
pliants nor their assignee should at any time erect 
buildings or other constructions on the site from which 
the suppliants proposed to remove their rink. 

On the 31st of October, Mr. Benoit, Sir Adolphe 
Caron's Secretary, telegraphed to Mr. Campbell, the 

0 
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1893 Secretary of the Club, that the Order in Council had 
T 	been passed, and on the 10th of November, Sir Adolphe 

QIIEBEO Caron, himself, appears to have sent a copy of the 
SKATING# 

CLUB order to Mr. Campbell. On the 14th of November, Mr. 

THE 	Douglas, the assistant Secretary of the Department of 
QUEEN. the Interior, by direction of the Minister of that Depart- 
neaeona ment, enclosed to the Secretary of the Quebec Skating 

for 
Judgment. Club, for his information, a copy of this Order in. 

Council. Mr. Douglas, in his letter, refers to the order,. 
inadvertently no doubt, as granting portions of certain 
lots in the city of Quebec to the Club. But as a copy 
of the Order in Council was forwarded at the same 
time, the suppliants were not, and for that matter do, 
not claim, to have been misled by the terms in which 
it was described in the covering letter. 

On the 12th of November, the suppliants con-
cluded their arrangement with the Government of 
Quebec, and surrendered to Her Majesty, as represent-
ed by that Government, the lands upon which the 
rink stood and on the 6th of December following, they 
entered into a contract for the construction of a new 
rink on the lands for which they had applied to the 
Government of. Canada. Part of the new material was 
placed on the ground that year, but by arrangement 
with the Local Government the tearing down of the 
old building was deferred until the latter end of 
March, 1889. In that month it was represented to the 
Minister of the Interior that the suppliants were pro-
ceeding with the excavations on the new site and he 
notified them by telegraph to stop work as Parliament 
had not passed the necessary legislation. His telegrams 
were confirmed by a letter of the 10th of April follow-
ing, and the suppliants then notified their contractor 
to stop work. 

On the 20th of April, the Parliament of Canada being 
then in session, the Minister of the Interior introduced 
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a Bill to authorize the conveyance of the lands in ques- 1893 

tion to the suppliants, and it was read a first time and É 
ordered to be read a second time on the following QIIEBEo 

SKATING 
Monday, the 22nd of April. This order was reached CLUB 

on the 27th  and was then discharged, and the Bill with- THE 
drawn. On the 29th the Minister telegraphed to the QUEEN. 

suppliants that a resolution was to be introduced that R.easona 
ror 

day respecting the skating-rink, upon which a Bill Jna enz-. 

would follow ; and a resolution was put on the order 
paper but was never moved. Nothing was done with 
reference to the matter during the session of Parlia-
ment held in the year 1890. 

On the 21st of January, 1891, the Minister of the 
Interior withdrew his letter of the 10th of April, 1889, 
adding, however, that under all the circumstances the 
responsibility of proceeding with the work must rest. 
upon the suppliants. On the 28th of August, 1891, 
an Act of Parliament was passed that authorized a free 
grant of the lands mentioned to be made to the sup-
pliants, and in accordance with its provisions, letters-
patent were issued to•them on the 2nd of November,. 
of that year, and were accepted by them. In September 
of the year following they filed their petition. 

Mr. Stuart, for the suppliants, concedes of course 
that they cannot recover except for a breach of contract.. 
But he contends that the facts that I have stated dis-
close a good contract or agreement 1st, to ask Parlia-
ment in the session of 1889 to pass the Act mentioned,, 
and 2ndly to allow the suppliants to go into possession 
and to keep possession of the land for which they had 
applied until Parliament had either authorized, or 
refused to authorize, a free grant thereof. In each case 
the consideration was, he argues, to be found in the 
suppliants' undertaking to remove the old rink from 
the site on which it stood and to build on the new site 
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a rink that could be used for industrial and other 
exhibitions. 

Now in the first place it seems to me that the Order 
in Council of the 30th of October, 1888, does not con-
stitute or disclose a contract on the part of the Governor 
in Council that can be enforced in a court of law. 
For any failure to keep the promise then made the 
Ministers of the Crown may be responsible to Parlia-
ment, but the Crown is not bound to answer in any 
of its courts. The order was passed no doubt to pledge 
the Government to a definite and defined course of 
action in respect of the matter whereof it treats ; but 
it was never intended that for a failure to keep the 
promise given the Crown should be liable for damages. 
That is clear, I think, from the position of the parties, 
from the character of the suppliants' application, and 
from what transpired in respect thereto. The sup-
pliants were asking the Crown for a free grant of 
certain public lands, that it was not in its power to 
make without the authority of Parliament. The Minis-
ters of the Crown being willing to recommend the grant 
suggested that an Act of Parliament should be obtained. 
The suppliants, however, wished to commence work on 
such lands at once, and to meet that difficulty it was 
proposed that an Order in Council should be passed, 
which would stand as an earnest of the Government's 
intentions and commit them to promote the necessary 
legislation. The contingency that such a course left 
unprovided for was not lost sight of, for the President 
of the Club asked what position they would be in if 
Parliament should not pass the Bill, and the Minister 
replied that if Parliament should refuse to pass the 
Bill, that would be tantamount to saying that the 
Government did not possess the confidence of the 
country. ".We looked upon that," says Mr. Campbell, 

as a Ministerial question and made a contract," that 

396 
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is for removing the old and building a new rink, " and 1893 

proceeded to do the work." The suppliants, it is clear,HÉ. 
considered the promise made to them as one that in- 
volved 

	Qu> sEc 
SKATING} 

the good faith of Ministers and nothing more. Curs 
There was at the time no thought or question on the Tx 
part of any one that the Government intended to QuEA,N. 

enter into, or was entering into, a contract for the Reagona 
for 

breach of which the Crown would be liable in Judgment._ 

damages. 
More than that, if it .had then been proposed that 

they should make with the suppliants such a contract 
as that which the suppliants now seek to set up, it 
would at once have been obvious that the Governor 
in Council had no such power or authority. As no 
Minister or officer of the Crown can make a contract 
binding on it without due authority of law, so the 
Crown itself cannot without like authority dispose 
of public lands or public moneys. In the present 
case it could not make the free grant applied for 
because the authority of Parliament was wanting,. 
and for a like reason it could not have entered into, 
a contract to make such a grant. if that is so, on 
what principle could the Governor in Council incur 
an obligation, to be answered for in damages if broken,. 
to invite Parliament to give the necessary authority 
therefor. Were that possible it might happen that 
before Parliament had an opportunity of passing upon. 
the matter the Crown would be bound to satisfy the 
suppliants' demand with public land or money, and 
in that indirect way the settled and well understood 
rules of law governing the disposition of such lands. 
and money come to be evaded. 

Then there would be, it is evident, great difficulty 
and inconvenience in determining such an issue as. 
that raised in this case. If the Government's author-
ity to make the contract were beyond debate a court. 
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1893 ought not, I suppose, to be too greatly deterred by any 
T 	such consideration. But where the question is doubt- 

QUEBEC ful the inconveniences incident to the trial of such an SKATING 
CLUB issue may very properly be looked at. Suppose for the 

THE 	moment that the Government could make the contract 
QUEEN. which it is alleged that they made, what must they 
Iteaeona do and how far must they go to discharge their obli-Yo r 

-Judgment. gation, and by what rules or test should a court de-
termine the question ? The suppliants in a letter to 
the Minister of the Interior of the 7th of May, 1889, 
informed him that they did not consider that the 
bringing in and laying before Parliament a Bill at the 
end of the session, and then withdrawing it without 
any real cause, as the leading men of the opposition, 
as they were informed by one of them, the Mayor of 
Quebec, were not going to oppose it, was a compliance 
with the Order in Council of the 30th of October, 
1888. But how is the court going to determine whether 
there was " real cause," or a good one, for withdrawing 
the Bill. Is it to ascertain by evidence whether or 
not the opposition would oppose it, and when that is 
done what about those who sit on the other side of 
the House ? Are they not to be taken into account ? 
Are they to have no voice in the matter? And who 
is to speak for them and to say whether they, or any 
of them, were in favour or opposed to the measure ? 
Is the court to poll the House, or must it hold that 
nothing but a vote would discharge the Government's 
-obligation in the .matter? If Ministers thought the 
opinion of the House was against the Bill would it 
be for them a case of defeat or damages ? That would 
indeed be something new, and such and like considera-
tions need only be suggested to show how untenable 
is the position for which the suppliants contend. 

We come now to the contention that there was a 
contract to allow the suppliants to go into possession 
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,of the land for which they had applied, and to keep 1893 
the possession until Parliament had given or refused T E~ 
authority for the.proposed grant. And here again I may S

ATIN~ x 
.say that it seems clear to me that there was never any CLUB 

v. intention on the part of any one to enter into such a THE 
contract. There is nothing of all that in the Order in QUEEN. 

Council of the 30th of October, and no Minister could, Reason 
for 

without authority of law bind the Crown by such an judgment' 
.agreement. Had any Minister any such authority ? 
By the fourth section of the Act respecting the Depart-
ment of the Interior (1), it is provided that the Minis-
ter of the Interior shall have the control and manage-
ment of all Crown lands which are the property of 
Canada, including those known as Ordnance and Admi-
ralty lands. But that is a general provision, which is 
.obviously limited to a control and management in 

. 

	

	accordance with the law relating to such lands. By 
the Act respecting Ordnance and Admiralty lands; to 
which I have already referred, such lands may, in cer-
tain cases, be leased or otherwise used as the Governor 
in Council thinks best for the advantage of Canada (2). 
.But the Minister of the Interior is not by the. Act 
entrusted with the power of deciding whether they 
may be so leased or used or not. In practice he would, 
no doubt have a large, perhaps a controlling influence 
in determining such a question ; but the decision, to 
have any legal force, must be made by the Governor 
in Council. 

	

It is contended, however, that as the consideration 	• 
for the promise alleged to have been made to the sup-
pliants w as executed at least in part, their petition will 
lie,, and it is argued that the contention is supported 
by two cases to which I shall refer presently. Now, no 
doubt the belief that it would be in the public interest 

(1) R. S. C. c. 22. 	 (2) R. S. C. c. 55, s. 4, ss. 4 and 
s. 5, es. 21. 
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1893 to have the old rink removed from the site it then occu- 
r 	pied adjacent to the walls of the fortifications of the 

QUEBEC city, and that no other building should be there SKATING 
CLUE erected without the consent of the Governor in Council, 

THP 	afforded a reason or motive for the Government pledg- 
QUEEN. ing themselves to promote an Act for a free grant of a 
Reasons new site ; but I do not think that the conditions on for 

Judgment. which the Order in Council was passed as an earnest 
of the Government's intention can properly be regarded 
as a consideration that would support a legal obliga-
tion. Not to quarrel with that, however, I do not see 
how the suppliants -can succeed if there was no due 
authority for the promise on which they rely. In 
Wood y. The Queen (1), Chief Justice Sir William 
Richards gave it as his view that the provisions of the 
7th section of the Public Works Act (2), then in force, 
did not apply where work was done for, or materials 
supplied to, a department of' the Government and 
accepted by such department, and that in such a case 
the law would imply a contract on the part of the 
Crown to pay the fair value of such work or materials. 
I had occasion in Hall y. The Queen (3) to follow the 
opinion of the learned Chief Justice, though it was 
expressed with some reserve and in a case which was 
decided on other grounds. In doing so, however, I 
thought it proper to add that there might be cases in • 
which some question would arise as to the authority 
of the officer at whose instance the service was ren-
dered. If the Minister of a department, or the officer 
acting under him, has no authority to bind the Crown 
in respect of such work or materials, I do not see how 
a petition of right can lie for the value thereof, and 
that view is not, it seems to me, opposed to, but, on 
the contrary, supported by the case of The Queen v. 

• 

(1) 7 Can. S. C. R. 646. 	(2) 31 Vict. c. 12. 
(3) 3 Ex. C. R. 373. 
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The Saint John Water Commissioners (6), upon which the 1893 

suppliants rely. The facts of that case were that the T 
respondents' system of water works had in the year @RATING 
1884 been injuriously affected by the execution by the CLUB 

Crown of certain works and improvements in the yards TFIE 
and tracks of the Intercolonial Railway, at or near the QuLEN• 
station of the railway at the City of Saint John. By a Heron* 
verbal arrangement between the Chief Engineer of the 4na~..t. 
railway and the respondents' engineer, it was agreed 
that such works as - were necessary to restore the res- 
pondents' property to its former safe and serviceable 
condition should be executed under the direction of 
their engineer, but at the expense of the Crown. The 
works that were carried out went in some particulars 
beyond this, but they were executed upon and adja- 
cent to the railway property, where they were at all 
times open to the inspection of the officers and engineers 
of the railway, and the necessary excavations for laying 
the water pipes that the respondents' engineer was 
putting down were made by workmen employed and 
paid by the Minister of Railways and Canals. The 
question of the Chief Engineer's power to bind the 
Crown by the arrangement that he made was not raised 
in this court ; but on appeal to the Supreme Court his 
authority was called in question, and Mr. Justice, now 
Chief Justice Sir Henry . Strong, and Mr. Justice 
Gwynne thought the appeal should be allowed because 
he had no such power. But a majority of the court, 
consisting of the Chief Justice, and Mr. Justice Tasche- 
reau, and Mr. Justice Patterson were of opinion to dis- 
miss the appeal. The case cannot, however, be taken 
as deciding that the Chief Engineer could bind. the 
Crown without due authority, but that in the case in 
question he had such authority. By the fifth section 
of ' The Government Railways Act, 1881, then in force, 

(6) 19 S. C. R., 130. 
26 
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1893 the Minister of Railways and Canals was empowered 
T by himself, his engineers, superintendents, agents, 

QUEBEC workmen, and servants, to do the acts and execute the SKATING} 
CLUB works by which the respondents' property was injured, 

THE 	and to agree with any person as to the amount of corn- 
QUEEN. pensation to be paid for any damages thereby occa- 

Reasons sioned, and the money for carrying on such works had 
for 

Judgment. been voted by Parliament (1). But if the Minister had 
the power to agree with the respondents as to the 
amount of compensation to be made to them, what was 
there to prevent him from doing so by or through the 
Chief Engineer or some other officer of the railway ? 
Would that not be the natural and usual course to 

• pursue, and if not, how is the public service with its 
great interests and wide scope of operations to be car-
ried on ? When then we find the Chief Engineer, the 
officer under the Minister charged with the execution 
of the public work, exercising, without question, the 
powers necessary for its completion, and the settlement 
of the claims arising therefrom, is it not fair, in the 
absence of evidence to the contrary, to infer that he is 
acting by the Minister's authority and direction ? In 
the case of Hall v. The Queen (2), the claimant, to enable 
certain improvements connected with the Trent Valley 
Canal to be proceeded with, • closed down his mill at 
the request of the Chief Engineer of Canals, and the offi-
cers under him. There was evidence that what was 
done in reference thereto was, in that case, expressly 
ratified by the Minister of Railways and Canals, who 
had power to take possession of the mill and to agree 
with the claimant as to the amount of compensation (3), 
and I thought that under the circumstances a promise 
should be implied on the part of the Crown to indem- 

(1) See the Appropriation Act, 	(3) 31 Viet., e. 12, s. 24 ; R.S. 
1883, pp. 10 and 24, and that of C., c. 39, s. 3, and 52 Viet., c. 13, 
1884, pp. 16 and 31. 	 ss. 3 and 15. 

(2) 3 Ex. C. R. 373. 
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nify the claimant for the 'actual loss he had thereby 1893 

incurred. The Minister might himself have made such a THE 
contract, and I could see no good reason why it might 14AT Na 
not be implied from what his officer with his approval CLUB 

v. 
did. 	 TFIE 

In coming to the conclusion to dismiss the petition, QUEEN. 
I have not considered the defence set up that it was RefBrns 

thought necessary to secure the consent of the War'' 
Office before proceeding with the Bill. In the 
view I have taken of the case, that has not been neces-
sary. Neither have I laid any stress on the incident 
that in the deed of surrender from the suppliants to the 
Queen, as represented by the Goverment of Quebec, 
executed on the 12th of November, 1888, there is no 
condition or stipulation that no buildings or other con-
structions should, without the consent of the Governor 
in Council, be erected on the lands surrendered. That 
was one. of the conditions mentioned in the order in 
council of the 30th of October, 1888, and had the Gov-
ernment of Canada, because the suppliants had failed 
to have such a provision inserted in the deed by which 
they parted with the property on which the old rink 
stood, refused to promote the passing of the Act to 
which they had pledged themselves, I do not well see 
what ground of complaint the suppliants would have 
had. But that has not been insisted upon. The con-
dition is not repeated in the order in council of the 2nd. 
of November, 1891, and is not to be found in the letters-
patent of the same date, and I do not understand the 
Crown to raise any such . question as an answer to the 
claim put forward by the suppliants. 

Judgment for respondent, with costs. 

Solicitors for suppliants: Pentland 4- Stuart. 

Solicitors for respondent : O'Connor 4. Hogg. 
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EXCHEQUER COURT OF CANADA. 

GENERAL ORDER. 

:0: 

In pursuance of the 55th section of The Exchequer 
Court Act (50-51 Victoria c. 16 and 52 Victoria c. 38) 
it is ordered that the following rules shall be in force 
in respect to any proceeding that may be had or taken 
in thé Exchequer Court of Canada to impeach any 
Patent issued under The Patent Act and the amend-
ments thereto :- 

1. In any proceeding for the impeachment of any 
Patent under the 34th section of The . Patent Act, as 
amended by the Act 53 Victoria c. 13, intituled. An 
Act to amend the Patent Act, the practice and procedure 
which in like proceedings were in • force in Her Ma-
jesty's High Court of Justice in England immediately 
prior to the passing of the Act of the Parliament of the 
United Kingdom of Great Britain and Ireland, 46 and 
47 Victoria c. 57, intituled An Act to amend and con-
solidate the Law relating' to Patents for Invention, Regis-
tration of Designs and Trade-Marks, shall be followed 
as near as may be. 

2. In any such proceeding the party seeking to im-
peach the Patent may, in addition to any ground or 
cause for impeachment that might be relied on. under 
the 34th section of the said Act, set up and rely upon 
any ground or cause mentioned in the 37th section of 
The Patent Act, as amended by the Act 55-56 Victoria 
c. 24, intituled An Act to further amend The Patent Act. 

3. If in any case it is sought. to impeach a Patent for 
one or more of the grounds or causes mentioned in sec-
tion 37 of The Patent Act, as amended by 55-56 Victoria 
c. 24, intituled An Act to further amend The Patent Act, 
and for no other cause, a sealed and certified copy of 
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the Patent and of the petition, affidavit, specification 
and drawings thereunto relating may be filed in the 
office of the Registrar of the Court, and proceedings to 
have the same declared null and void may thereupon 
be taken by Information in the name of the Attorney-
General of Canada, or by a statement of claim at the 
suit of any person interested, in accordance with the 
ordinary practice of the court. 

Dated at Ottawa, this 5th day of December, A.D. 1892. 

(Signed) 	GEO. W. )3URBIDGE. 
T.E.C. 







53-5 4 VICTORIA. 

CHAPTER 27. 

An Act to amend the Law respecting the exercise of 
Admiralty Jurisdiction in Her Majesty's Dominions 
and elsewhere out of the United Kingdom. 

[25th July, 1890.] 

BE it enacted by the Queen's most Excellent Majesty, by 
and with the advice and, consent of the Lords Spiritual 

and Temporal, and Commons, in this present Parliament 
assembled, and by the authority of the same, as follows :— 

• 
l. This Act may be cited as the Colonial Courts of Ad- Short title. 

miralty Act, 1890. 

2.-(1.) Every court of law in a British possession, which colonial 
is for the time being declared in pursuance of this Act to ,ca,talty. • 

be a court of Admiralty, or which, if no such declaration is 
in force in the possession, has therein original unlimited 
civil jurisdiction, shall be a court of Admiralty, with the 
jurisdiction in this Act mentioned, and may, for the purpose 
of that jurisdiction, exercise all the powers which it possesses ' 
for the purpose of its other civil jurisdiction ; and such 
court, in reference to the jurisdiction conferred by this Act, 
is in this Act referred to as a Colonial Court of Admiralty. 
Where in a British possession the Governor is the sole 
judicial authority, the expression " court of law" for the 
purposes of this section includes such Governor. 

(2.) The jurisdiction of a Colonial Court of Admiralty 
shall, subject to the provisions of this Act, be over the like . 

• places, persons, matters and things, as the Admiralty juris-
diction of the High Court in England, whether existing by 
virtue of any statute or otherwise, and the Colonial Court 



vi 	 EXCHEQUER COURT REPORTS. [VOL. III. 

of Admiralty may exercise such jurisdiction in like manner 
and to as full au extent as the High Court in England, and 
shall have the same regard as that Court to international 
law and the comity of nations. 

(3.) Subject to the provisions of this Act any enactment 
referring to a Vice-Admiralty Court, which is contained in 
an Act of the Imperial Parliament or in a Colonial law, shall 
apply to a Colonial Court of Admiralty, and be read as if the 
expression " Colonial Court of Admiralty " were therein sub-
stituted for " Vice-Admiralty Court " or for other expressions 

• respectively referring to such Vice-Admiralty Courts or the 
judge thereof ; and the Colonial Court of Admiralty shall 
have jurisdiction accordingly. 

Provided as follows :— 
(a.) Any enactment in an Act of the Imperial Parliament 

referring to the Admiralty jurisdiction of the High 
Court in England, when applied to a Colonial Court of 
Admiralty in a British possession, shall be read as if 
the name of that possession were therein substituted for 
England and Wales ; and- 

2, & 28 Viet. 	(b.) A Colonial Court of Admiralty shall have, under the 
C' 2''' 	 Naval Prize Act, 1864, and under the Slave Trade Act, R 37 Viet. ict.  
r. 88. 

	

	 1873, and any enactment relating to prize or the slave 
trade, the jurisdiction thereby conferred on a Vice-
Admiralty Court and not the jurisdiction thereby con-
ferred exclusively ou the High Court of Admiralty or 
the High Court of Justice ; but, unless for the time 
being duly authorized, shall not, by virtue of this Act, 
exercise any jurisdiction under the Naval Prize Act, 
1864, or otherwise in relation to prize; and— 

(e.) A Colonial Court of Admiralty shall not have ,juris-
diction under this Act to try or punish a person for an 
offence which according to the law of England is 
punishable on indictment ; and — 

(d.) A Colonial Court of Admiralty shall not have any 
greater jurisdiction in relation to the laws and regula-
tions relating to Her Majesty's Navy at sea, or under 
any Act providing for the discipline of Her Majesty's 
Navy, than may be, from time to time, conferred ou 
such Court by Order in Council. 

(4.) Where a Court in a British possession exercises in 
respect of matters arising outside the body of a county or 
other like part of a British possession any jurisdiction 
exercisable under this Act, that jurisdiction shall be deemed 
to be exercised under this Act and not otherwise. 
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3. The legislature of .a British possession may, by any Power of 
Colonial law ,— 	 Colonial legis- 

lature as to 
(a.) declare any court of unlimited civil jurisdiction, Admiralty 

whether original or appellate, in that possession to be a jurisdi°ti°n. 
Colonial Court of Admiralty, and provide for the 
exercise by such court of its jurisdiction under this Act, 
and limit territorially or otherwise, the extent of such 
jurisdiction ; and — 

(b.) confer upon any inferior or subordinate court in that 
possession such partial or limited Admiralty jurisdic-
tion under such regulations and with such appeal (if 
any) as may seem fit : 

Provided that any such Colonial law shall not confer any 
jurisdiction which is not by this Act conferred upon a Col-
onial Court of Admiralty. 

4. E very Colonial law which is made in pursuance of Reservationof 
this Act, or affects the jurisdiction of or practice or proce- f °Meal l5  V 

dure in any court of such possession in respect of. the juris- Majesty's as- 
diction conferred by this Act, or alters any such Colonial seat. 
law as above in this section mentioned, which has been pre- 
viously passed, shall, unless previously approved by Her 
Majesty through a Secretary of State, either be reserved for 
the signification of .Her Majesty's pleasure thereon, or con- 
tain a suspending clause providing that such law shall not 
come into operation until Her Majesty's pleasure thereon 
has been publicly signified in the British possession in 
which it has been passed. 

5. Subject to rules of court under this Act, judgments of Local Adrni- 
a court in a British possession given or made in the exercise ratty appeal.  

of the jurisdiction conferred on it by this Act, shall ba sub-
ject to the like local appeal, if any, as judgments of the court 
in the exercise of its ordinary civil jurisdiction, and the court 
having cognizance of such appeal shall, for the purpose 
thereof, possess all the jurisdiction by this Act conferred 
upon a Colonial Court of Admiralty. 

6.—(1). The appeal from a judgment of any court in aAdmiralty 
British possession in the exercise of the jurisdiction conferred appeal to the 

by this Act, either where there is as of right no local appeal counciil`  
or after a decision on local appeal, lies to Her Majesty the 
Queen in Council. 

(2.) save as may be otherwise specially allowed in a par- 
ticular case by Her Majesty the Queen in Council, an appeal 
under this section shall not be allowed- 

1+ 
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(a.) from any judgment not having the effect of a defini-
tive judgment unless the court appealed from has given 
leave for such appeal, nor— 

(b.) from any judgment unless the petition of appeal has 
been lodged within the time prescribed by rules, or if 
no time is prescribed within six months from the date 
of the judgment appealed against, or if leave to appeal 
has been given then from the date of such leave. 

(3.) For the purpose of appeals under this Act, Her 
Majesty the Queen in Council and the Judicial Committee 
of the Privy Council shall, subject to rules under this sec-
tion, have all such powers for making and enforcing judg-
ments, whether interlocutory or final, for punishing con-
tempts, for requiring the payment of money into court, or 
for any other purpose, as may be necessary, or as were pos-
sessed by the High Court of Delegates before the passing of 
the Act transferring the powers of such court to Her Majesty 
in Council, or as are for the time being possessed by the 
High Court in England or by the court appealed from in 
relation to the like matters as those forming the subject of 
appeals under this Act. 

(4.) Al. Orders of the Queen in Council or the Judicial 
Committee of the Privy Council for the purposes aforesaid 
or otherwise in relation to appeals under this Act shall have 
full effect throughout Her Majesty's dominions, and in all 
places where Her Majesty has jurisdiction. 

(5.) This section shall be in addition to and not in deroga-
tion of the authority of Her Majesty in Council or the 
Judicial Committee of the Privy Council arising otherwise 
than under this Act, and all enactments relating to appeals 
to Her Majesty in Council or to the powers of Her Majesty 
in Council or the Judicial Committee of the Privy Council 
in relation to those appeals, whether for making rules and 
orders or otherwise, shall extend, save as otherwise directed 
by Her Majesty in Council, to appeals to Her Majesty in 
Council under this Act. 

Rules of court. 7•—(1.) Rules of court for regulating the procedure and 
practice (including fees and costs) in a court in a British 
possession in the exercise of the jurisdiction conferred by 
this Act, whether original or appellate, may be made by 
the same authority and in the same manner as rules touch-
ing the practice, procedure, fees and costs in the said court 
in the exercise of its ordinary civil jurisdiction respectively 
are made : 
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Provided that the rules under this section shall not, save 
as provided by this Act, extend to matters relating to the 
slave trade, and shall not (save as provided by this section) 
come into operation until they have been approved by Her 
Majesty in Council, but on coming into operation shall have 
full effect as if enacted in this Act ; and any enactment in-
consistent therewith shall, so far as it is so inconsistent, be 
repealed. 

(2.) It shall be lawful for Her" Majesty in Council, in ap-
proving  rules made cinder this section, to declare that the 
rules so made with respect to any matters which appear to 
Her Majesty to be matters of detail or of local concern may 
be revoked, varied or added to, without the approval re-
quired by this section. 

(3.) Such rules may provide for the exercise of any juris-
diction conferred by this Act by the full court, or by any 
judge or judges thereof, and subject to any rules, where the 
ordinary civil jurisdiction of the court can, in any case, be 
exercised by a single judge, any jurisdiction conferred by 
this Act may in the like case be exercised by a single judge. 

S.—(1.) Subject to the provisions of this section nothing Droitsof 

in this Act shall alter the application of any droits of Ad- Admiralty 
end of the 

miralty or droits of or forfeitures to the Crown in a British Crown. 
possession ; and such droits and forfeitures, when condemned 
by a court of a British possession in the exercise of the juris-
diction conferred by this Act, shall, save as is otherwise 
provided by any other Act, be notified, accounted for and 
dealt with in such manner as the Treasury from time to time 
direct, and the officers of every Colonial Court of Admiralty 
and of every other court in a British possession exercising 
Admiralty jurisdiction shall obey such directions in respect 
of the said droits and forfeitures as may be from time to 
time given by the Treasury. 

(2.) It shall be lawful for Her Majesty the Queen in Coun-
cil by Order to direct that, subject to any conditions, excep-
tions, reservations and regulations contained in the Order, 
the said droits and forfeitures condemned by a court in a 
British possession shall form part of the revenues of that 
possession either for ever or for such limited term or subject 
to such revocation as may be specified in the Order.  

(3.) If and so long as any of such droits and forfeitures by 
virtue of this or any other Act form part of the revenues of 

. the said possession the same shall, subject to the provisions 
of any law for the time being applicable thereto, be notified, 

ix 
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accounted for and dealt with in manner directed by the Gov-
ernment of the possession, and the Treasury shall not have 
any power in relation thereto. 

Power to 	9.—(1.) It shall be lawful for Her Majesty, by commis- 
establish Vice- 
Admiralty Sion under the Great Seal to empower the Admiralty to 
Courts. 	establish in a British possession any Vice-Admiralty Court 

or Courts. 
(2.) Upon the establishment of a Vice-Admiralty Court in 

a British possession, the Admiralty, by writing under their 
hands and the seal of the office of Admiralty, in such form 
as the Admiralty may direct, may appoint a judge, regis-
trar, marshal and other officers of the court, and may cancel 
any such appointment; and in addition to any other juris-
diction of such court, may (subject to the limits imposed by 
this Act or the said commission from Her Majesty) vest in 
such court the whole or any part of the jurisdiction by or 
by virtue of this Act conferred upon any courts of that 
British possession ; and may vary or revoke such vesting, 
and while such vesting is in force the power of such last-
mentioned courts to exercise the jurisdiction so vested shall 
be suspended. 

Provided that— 
(a.) nothing in this section shall authorize a Vice-Admi- 

ralty Court so established in India or in any British 
possession having a representative legislature, to exer-
cise any jurisdiction except for some purpose relating 
to prize, to Her Majesty's Navy, to the slave trade, to 

33 & 34 Vict. 	the matters dealt with by the Foreign Enlistment Act, 
35 & 36 Vict. 	1870, or the Pacific Islanders Protection Acts, 1872 and 
e. 19. 	 1875, or to matters in which questions arise relating to 
38 ` 30 Viet. 
c. 511. 	 b treaties or conventions with foreign countries, or to 

international law ; and— 
(b.) in the event of a vacancy in the office of judge, regis-

trar, marshal or other officer of any Vice-Admiralty 
Court in a British possession, the Governor of that pos-
session may appoint a fit person to fill the vacancy 
until an appointment to the office is made by the Admi-
ralty. 

(3.) The provisions of this Act with respect to appeals to 
Her Majesty in Council from courts in British possessions in 
the exercise of the jurisdiction conferred by this Act, shall 
apply to appeals from Vice-Admiralty Courts, but the rules 
and orders made in relation to appeals from Vice-Admiralty 
Courts may differ from the rules made in relation to appeals 
from the said courts in British possessions. 
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(4.) If Her Majesty at any time by commission under the 
Great Seal so directs, the Admiralty shall, by writing under 
their hands and the seal of the office of Admiralty, abolish a 
Vice-Admiralty Court established in any British possession 
under this section, and upon such abolition the jurisdiction 
of any Colonial Court of Admiralty in that possession which 
was previously suspended shall be revived. 

10. Nothing in this Act shall affect any power of appoint- Por-er to ap- 
ing a vice-admiral in and for any 	possession or any British 	i 	point vice 

~ 	admiral. 
place therein, and whenever there is not a formally appointed 
vice-admiral in a British possession or any place therein, 
the Governor of the possession shall be ex-o/icio vice-admiral 
thereof, 

11.—(1.) The provisions of this Act with respect to Colo- Exception of 
niai Courts of Admiralty shall not apply to the Channel iiâriâs and 
Islands. 	 other posses- 

(2.) It shall be lawful for the Queen in Council by Order si°"s. 
to declare, with respect to any British possession which has 
not a representative legislature, that the jurisdiction con- 
ferred by this Act on Colonial Courts of Admiralty shall not 
be vested in any court of such possession, or shall be vested 
only to the partial or limited extent specified in the Order. 

12.. It shall be lawful for Her Majesty the • Queen in Application of 
Council by Order to direct that this Act shall, subject to the uAet 

nderF 
to courts 

conditions, exceptions and qualifications (if any) contained Jurisdiction
oreign 

 
in the Order, apply to any Court established by Her Majesty Acts. 
for the exercise of jurisdiction in any place out of Her 
Majesty 's dominions which is named in the Order as if that 
Court were a Colonial Court of Admiralty, and to provide 

• for carrying into ef'eet such application. 

13.—(1.) It shall be law Sul for Her Majesty the Queen in Rules for 

Council byOrder to make rules as to thepractice and pro- procedure in p 	stave trade 
cedure (including fees and costs) to be observed in and the matters. 
returns to be made from Colonial Courts of Admiralty and 
Vice-Admiralty Courts in the exercise of their jurisdiction 
in matters relating to the slave trade, and in and from East 3s & 37,viet. 
African Courts as defined by the Slave Trade (East African 4259. vice. 
Courts) Acts, 1873 and 1819. 	 e. 3$. 

(2.) Except when inconsistent with such Order in Coun-
cil, the rules of court for the time being in force in a Colo-
nial Court of Admiralty or Vice-Admiralty Court shall, so 
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far as applicable, extend to proceedings in such court in mat-
ters relating to the slave trade. 

(3.) The provisions of this Act with respect to appeals to 
Her Majesty in Council, from courts in British possessions 
in the exercise of the jurisdiction conferred by this Act, 
shall apply, with the necessary modifications, to appeals 
from judgments of any East African court made or purport-
ing to be made in exercise of the jurisdiction under the 

' 	Slave Trade (East African Courts) Acts, 1873 and 1879. 

Orders in 	14. It shall be lawful for Her Majesty in Council from 
Council. 	time to time to make Orders for the purposes authorized by 

this Act;  and to revoke and vary such Orders, and every 
such Order while in operation shall have effect as if it were 
part of this Act. 

Interpreta- 	15. In the construction of this Act, unless the context 
tion. 

otherwise requires,- 
-The expression " representative legislature " means, in 

relation to a British possession, a legislature comprising 
a legislative body of which at least one-half are elected 
by inhabitants of the British possession. 

The expression " unlimited civil jurisdiction " means civil 
jurisdiction unlimited as to the value of the subject-
matter at issue, or as to the amount that may be claim-
ed or recovered. 

• The expression " judgment " includes a decree, order, and 
sentence. 

The expression " appeal " means any appeal, rehearing, or 
review ; and the expression " local appeal " means au 
appeal to any court inferior to Her Majesty in Council. 

The expression " Colonial law " means any Act, ordinance, 
or other law having the force of legislative enactment 
in a British possession and made by any authority, 
other than the Imperial Parliament or Her Majesty in 
Council, competent to make laws for such possession. 

Commence- 	16.—(1.) This Act shall, save as otherwise in this Act 
ment of Act provided, come into force in every British possession on 

the first day of July, one thousand eight hundred and 
ninety-one. 

Provided that— 
(a.) This Act shall not come into force in any of the 

British possessions named in the First Schedule to this 
Act until Her Majesty so directs by Order in Council 
and until the day named in that behalf in such Order ; 
and — 
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(b.) If before any day above mentioned rules of court for 
the Colonial Court of Admiralty in.any British posses-
sion have been approved by Her Majesty in Council, 
this Act may be proclaimed in that possession by the 
Governor thereof, and on such proclamation shall come 
into force on the day named in the proclamation. 

(2.) The day upon which this Act comes into force in any 
British possession shall, as regards that British possession, 
be deemed to be the commencement of this Act. 

(3.) If, on the commencement of this Act in any British 
possession, rules of court have not been approved by Her 
Majesty in pursuance of this Act, the rules in force at such 
commencement under the Vice-Admiralty Courts Act, 1863, 26 & 27 Viet. 
and in India the rules in force at such commencement regu- c. 24. 

lating the respective ,Vice-Admiralty Courts or . Courts of 
• Admiralty in India, including any rules made with refer-

ence to proceedings instituted on behalf of Her Majesty's 
ships, shall, so far as applicable, have effect in the Colonial 
Court or Courts of A dmiralty of such possession, and in any. 
Vice-Admiralty coust established under this Act in that 
possession, as rules of court under this Act, and may be 
revoked and varied accordingly ; and all fees payable under 
such rules may be taken in such manner as the Colonial 
Court may direct, so however that the amount of each such 
fee shall, so nearly as practicable, be paid to the same officer 
or person who but for the passing of this Act would have 
been entitled to receive the same in respect of like business. 
So far as any such rules are inapplicable or do not extend, 
the rules of court for the exercise by a court of its ordinary 
civil jurisdiction shall have effect as rules for the exercise 
by the same court of the jurisdiction conferred by this Act. 

(4.) At any time after the passing of this Act any Colo-
nial law may be passed, and any Vice-Admiralty Court may 
be established and jurisdiction vested in such Court, but 
any such law, establishment, or vesting shall not come into 
effect until the commencement of this Act. 

17. On the commencement of this Act in any British Abolition of 
possession, but subject to the provisions of this Act,every Vice Aan,i-

Vice-Admiralty Court in that possession shall be abolished 
ratty Gourt~. 

subject as follows :—  
(1.) All judgments of such Vice-Admiralty Court shall be 

executed and may be appealed from in like manner as 
if this Act had not passed, and all appeals from any 
Vice-Admiralty Court pending at the commencement, 
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of this Act shall be heard and determined, and the 
judgment thereon executed as nearly as may be in like 
manner as if this Act had not passed : 

(2.) All proceedings pending in the Vice-Admiralty Court 
in any British possession at the commencement of this 
Act shall, notwithstanding the repeal of any enactment 
by this Act, be continued in a Colonial Court of Admi-
ralty of the possession in manner directed by rules of 
court, and, so far as no such rule extends, in like man-
ner, as nearly as may be, as if they had been originally 
begun in such court : 

(3.) Where any person holding an office, whether that of 
judge, registrar or marshal, or any other office in any 
such Vice-Admiralty Court in a British possession, 
suffers any pecuniary loss in consequence of the aboli-
tion of such court, the Government of the British pos-
session, on complaint of such person, shall provide that 
such person shall receive reasonable compensation (by 
way of an increase of salary or a capital sum, or other-
.wise) in respect of his loss, subject nevertheless to the 
performance, if required by • the said Government, of 
the like duties as before such abolition : 

(4.) All books, papers, documents, office furniture and 
other things at the commencement of this Act belong-
ing, or appertaining to any Vice-Admiralty Court, shall 
be delivered over to the proper officer of the Colonial 
Court of Admiralty or be otherwise dealt with in such 
manner as, subject to any directions from Her Majesty, 
the Governor may direct : 

(5.) Where, at the commencement of this Act in a British • 
possession, any person holds a commission to act as 
advocate in any Vice-Admiralty Court abolished by this 
Act, either for Her Majesty or for the Admiralty, such 
commission shall be of the same avail in every court of 
the same British possession exercising jurisdiction under 
this Act, as if such court were the court mentioned or 
referred to in such commission. 

Repeal.. 18. The Acts specified in the Second Schedule to this 
Act shall, to the extent mentioned in the third column of 
that schedule, be repealed as respects any British possession 
as from the commencement of this Act in that possession, 
and as respects any courts out of Her Majesty's dominions 
as from the date of any Order applying this Act : 

Provided that— 
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(a.) Any appeal against a judgment made before the com-
mencement of this Act may be brought and any such 
appeal and any proceedings or appeals pending at the 
commencement of this Act may be carried on and com-
pleted and carried into effect as if such repeal had not 
been enacted ; and— 

(b.) All enactments and rules at the passing of this Act 
in force touching the practice, procedure, fees, costs and 
returns in matters relating to the slave trade in Vice-
Admiralty Courts and in East African Courts shall have 
effect as rules made in pursuance of this Act, and shall 
apply to Colonial Courts of Admiralty, and may be 
altered and revoked accordingly. 



xvi 

Section 16. 

Section 18. 
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SCHEDULES. 

FIRST SCHEDULE. 

BRITISH POSSESSIONS IN WHICH OPERATION OF ACT IS DELAYED. 

New South Wales, 	Victoria. 
St. Helena. 	 British Honduras. 

SECOND SCHEDULE. 
ENACTMENTS REPEALED. 

Session and Chapter. Extent of Repeal. Title of Act. 

56 Geo. 3 c. 82. 	 

2 & 3 Will. 4 c. 51... 

7 R. 8 Vict. c. 69 	 

An Act to render valid the judi- The whole Act. 
cial Acts of Surrogates of Vice- 
Admiralty Courts abroad, dur- 
ing vacancies in office of Judges 
of such courts. 

An Act to regulate the practice The whole Act. 
and the fees in the Vice-Admi- 
ralty Courts abroad, and to 
obviate doubts as to their juris- 

. diction. 
An Act for the better administra- Section two. 

tion of justice in His Majesty's 
Privy Council. 

An Act to make further regela- In section two, the words "or 
tiens for facilitating the hearing " from any Admiralty or 
appeals and other matters by " Vice-Admiralty Court," 
the Judicial Committee of the and the words " or the 
Privy Council. 	 " Lords Commissioners of 

" Appeals in prize causes 
" or their surrogates." 

In section three, the words 
" and the High Court of 
" Admiralty of England," 
and the words " and from 
" any Admiralty or Vice-
" Admiralty Court." 

In section five, from the first 
" the High Court of Admi-
ralty " to the end of the 
section. 

In section seven, the words 
" and from Admiralty or 
" Vice-Admiralty Courts." 

Sections nine and ten, so farces 
relates to maritime causes. 

In section twelve, the words 
" or maritime." 

In section fifteen, the words 
" and Admiralty and Vice-
" Admiralty." 

An Act for amending an Act In section twelve, the words 
passed in the fourth year of " and from Admiralty and 
the reign of His late Majesty, " Vice-Admiralty Courts," 
intituled : " An Act for the and so much of the rest of 
" better administration of jus- the section as relates to 
" tice in His Majesty's Privy maritime causes. 
" Council," and to extend its 
jurisdiction and powers. 

3 & 4 Will. 4 c.41... 

G & 7 Viet. e. 38 	 



Session and Chapter. Title of Act. Extent of Repeal. 

The Vice-Admiralty Courts Act, 
1863. 

The Vice-Admiraltya Courts Act 
Amendment Act, ] 867. 

The Slave Trade (East African 
Courts) Act, 1873. 

The Slave Trade Act, 1873. 

The Pacific Islanders . Protection 
Act, 1875. 

The whole Act. 

The whole Act. 

Sections four and five. 

Section twenty as far as re-
lates to the taxation of any 
costs, charges and expenses 
which can be taxed in pur-
suance of this Act. 

In section twenty-three, the 
words " under • the Vice-
" Admiralty Courts Act, 
" 1863." 

So much of section six as 
authorizes Her Majesty to 
confer Admiralty jurisdic-
tion on any court. 

26 Vict. c. 24 	 

30 & 31 Vict. c. 45. . 	 

3G & 37 Vict. c. 59 	 

30 & 37 Vict. c. 88. . 	 

38 & 39 Vict. c. 51... 
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SECOND SCHEDULE--(Continued.) 

ENACTMENTS REPEALED. 

OTTAWA ; Printed by S. E. DAWSON, Law Printer to the Queen's Most Excellent 
Majesty. 
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CHAPTEP. 29. 

An Act to provide for the exercise of Admiralty Juris-
diction within Canada, in . accordance with " The 
Colonial Courts of Admiralty Act, 1890." 

[Assented to 31st July, 1891] 

T1;THERE 	by t third 	of the Act of the Parlia• Preamble. 
V Y 	ment

ASo 
of the

he 
Un

h
ited Ki

secti
ngd
on

om, passed in the session. 
held in the fifty-third and fifty-fourth years of Her Majesty's 
reign, chapter twenty-seven, intituled " An Act to amend the 53-54 V- (Imp) 

Law respecting the exercise of Admiralty Jurisdiction in Here' 27. 
Majesty's .Dominions and elsewhere out of the United King-
dom," it is amongst other things provided that the Legisla-
ture of a British Possession may, by any colonial law, 
declare any court of unlimited civil jurisdiction, whether 
original or appellate, in that Possession, to be a Colonial 
Court of Admiralty, and provide for the exercise by such 
court of its jurisdiction under the said Act ; and whereas 
the authority given is exercisable by the Parliament of 
Canada by virtue of the powers vested in it by " The British 30-31v. (Imp) 

North America Act, 1867," and " The Interpretation Act, "3' ~''3' 
1889," of the United Kingdom ; and whereas the expression 52-53 V. (Imp) 
" unlimited civil jurisdiction," as defined by the Act first e• 63. 

herein referred to, which may be cited as " The Colonial 
Courts of Admiralty Act, 1890," means civil jurisdiction un- 
limited as to the value of the subject-matter at issue, or as to 
the amount that may be claimed or recovered ; and whereas 
by the second section of the said " Colonial Courts of Admi- 
ralty Act, 1890," it is amongst other things enacted that 
every court of law in a British Possession, which is, for the  
time being, declared in pursuance of the said Act to be a 
Court of Admiralty, or which, if no such declaration is in 
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force in the Possession, has therein original unlimited civil 
jurisdiction, shall be a Court of Admiralty, with the juris-
diction in the said Act mentioned ; and whereas the Ex- 

. 

	

	chequer Court of Canada is a court of law which, within 
Canada, has original unlimited civil jurisdiction as defined 
by the said Act, and it is desirable, in pursuance of the said 
Act, to declare the said court to be a Court of Admiralty : 
Therefore Her Majesty, by and with the advice and consent 
of the Senate and House of Commons of Canada, enacts as 
follows :— 

Short title. 	1. This Act may be cited as " The Admiralty Act, 1891." 

Interpreta- 	2. In this Act the expression " the Exchequer Court," or ti°"' 	
" the court," means the Exchequer Court of Canada. 

Exchequer 	3. In pursuance of the powers given by " The Colonial 
Court consti- 
tuted 
	Courts ofAdmiralty Act,  	aforesaid,  a Court 	il / 	1890," 	or otherwise in  

of Admiralty. any manner vested in the Parliament of Canada, it is enacted 
and declared that the Exchequer Court of Canada is and 
shall be, within Canada, a Colonial Court of Admiralty, and 
as a Court of Admiralty shall, within Canada, have and 
exercise all the jurisdiction, powers and authority conferred 
by the said Act and by this Act. 

Jurisdiction. 	4. Such jurisdiction, powers and authority shall be exer-
cisable and exercised by the Exchequer Court throughout 
Canada, and the waters thereof, whether tidal or non-tidal, 
or naturally navigable or artificially made so, and all per-
sons shall, as well in such parts of Canada as have heretofore 
been beyond the reach of the process of any Vice-Admiralty 
Court, as elsewhere therein, have all rights and remedies in 
all matters, (including cases of contract and tort and pro-
ceedings in rem and in personam), arising out of or connected 
with navigation, shipping, trade or commerce, which may 
be had or enforced in any Colonial Court of Admiralty un-
der " The Colonial Courts of Admiralty Act, 1890." 

• 
Admiralty 	5. The Governor in Council may, from time to time, con-
districts and stitute any part of Canada an Admiralty district for the registries. 

purposes of this Act, and fix the limits thereof, and provide 
for the establishment of some place therein of a registry of 
the Exchequer Court on its Admiralty side. 

2. The Governor in Council may also, from time to time, 
change the limits of any Admiralty district, create new dis-
tricts, and assign to any district a name and place of 
registry. 
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6. The Governor in Council may,. from time to time, Local judges 
appoint any judge of a Superior or County Court, or any in Admiralty. 

barrister of not less than seven years standing, to be a local 
judge in Admiralty of the Exchequer Court in and for any 
Admiralty district ; and every such local judge of Admiralty 
shall hold office during good behaviour, but shall beremov-
able by the Governor General on address of the Senate and 
House of Commons ; and such judge shall be designated a 
local judge in Admiralty of the Exchequer Court. 

7. Every such local judge in Admiralty shall, previously Oath of office. 
to his entering on the duties of his office, take, before the 
judge of the Exchequer Court or a judge of any Superior 
Court, an oath in the f'orrn following, that is to say :-- 

" I, 	 • do solemnly and sincerely sear that 1 
will duly and faithfully, and to the best of my skill and 
knowledge, execute the powers and trusts reposed in me as 
local judge in Admiralty in and for the Admiralty district 
of .(as the case may be). So help me God." 

S. The Governor in Council may, from time to time, ap- officers of 
point for any district a registrar, a marshal and such other court. 
officers and clerks as are necessary. 

9. Every local judge in Admiralty shall, within the Ad- Powers of 
miralty district for which he is appointed, have and exercise local judges. 
the jurisdiction, and the powers and authority relating 
thereto, of the judge of the Exchequer Court in respect of the 
admiralty jurisdiction of such court. 

10. A local judge in. Admiralty may, from time to time, Deputy 
with the approval .of the Governor in Council, appoint a judges. 

deputy judge ; and such deputy judge shall have and exer- . 
cise all such jurisdiction, powers and authority as are pos-
séssed by the local judge : 

û. The appointment of a deputy judge shall not be deter- Tenure of 
mined by the occurrence of a vacancy in the office of the office. 
judge : 

8. A local judge in Admiralty may, with the approval of 
the Governor in Council, at any time revoke the appoint-
ment of a deputy judge. 

11. The Governor in Council may, from time to time, Surrogate 
appoint, for any district or portion of a district, a surrogate fudges. 

judge or judges ; and such•surrogate judge shall have such 
2 
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office. 
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jurisdiction, powers and authority, and be paid such fees, 
as are, from time to time, prescribed by general rules or 
orders : 

2. A surrogate judge shall hold office during pleasure ; 
and his appointment shall not be determined by the occur-
rence of a vacancy in the office of the local judge of his 
district. 

.oaths. 	12. Every deputy and surrogate judge shall, previously 
to entering on the duties of office, take, before the judge of 
the Exchequer Court, or the judge of any Superior Court, an 
oath similar in form to that to be taken by a local judge. 

Where suits 	13. Any suit may be instituted in any district registry 
may be insti- 
tuted. 	when— 

(a.) The ship or property, the subject of the suit, is at the 
time of the institution of the suit within the district of such 
registry ; 

(b.) The owner or owners of the ship or property, or the 
owner or owners of the larger number of shares in the ship, 
or the managing owner or the ship's husband reside at the 
time of the institution of the suit within the district of such 
registry ; 

(c) The port of registry of the ship is within the district 
of such registry ; or— 

(d.) The parties so agree by a memorandum signed by 
them or by their attorneys or agents : 

Proviso. 	Provided always, that when a suit has been instituted in 
any registry, no further suit shall be instituted in respect of 
the same matter in any other registry of the court, without 
leave of the judge of the court, and subject to such terms, 
as to costs and otherwise, as he directs. 

Appeal. 14. An appeal may be made to the Exchequer Court from 
any final judgment, decree or order of any local judge in 
Admiralty, and, with the permission of such local judge or 
of the judge of the Exchequer Court, from any interlocutory 
decree or order therein, on security for costs being first 
given, and subject to such other provisions as are prescribed 
by general rules or orders : 

2. An appeal may, however, be made direct to the Supreme 
Court of Canada from any final judgment, decree or order 
of a local judge, subject to the provisions of " The Exchequer 
Court Act" regarding appeals. 
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15. Any party to a suit or to an appeal may, at any stage Removal of 
of such suit or appeal, by leave of the court, and subject to snit. 

such terms as to costs or otherwise as the court directs, re- 
move any suit instituted or appeal pending in any registry 
to any other registry. 

1G. A scale of costs and charges in Admiralty causes in Fees, &c. 
the district registries of the court, and fees to be taken in 
such registries, shall be prescribed by general rules or orders. 

17. Until otherwise provided by the Governor in Coun- Provisional 
cil, the following Provinces shall each constitute an Ad- districts and 

registries.  
miralty district, for the purposes of this Act, and a registry 
of the Exchequer Court on its Admiralty side shall be estab- 
lished and maintained within such districts at the places 
following, that is to say :— 

(a.) The Province of Quebec shall constitute the district 
of Quebec, with a registry at the city of Quebec; 

(b.) The Province of Nova Scotia shall constitute the dis-
trict of Nova Scotia, with a registry at the city of Halifax ; 

(c.) The Province of New Brunswick shall constitute the 
district of New Brunswick, with a registry at the city of 
St. John ; 

(d.) The Province of Prince Edward Island shall consti-
tute the district of Prince Edward Island, with a registry 
at the city of Charlottetown ; and— 

(e.) The Province of British Columbia shall constitute the 
district of British Columbia, with a registry at the city of 
Victoria. 

• 
18. Until otherwise provided by the Governor in Coun- Toronto dis-

cil, there shall be a registry of the Exchequer Court on its trict. 

Admiralty side at the city of Toronto, and the Governor in 
Council may, from time to time, fix the limits' of such regis-
try, which .shall be known as " The Toronto Admiralty 
District." 

19. Every person who, at the coming into force of " The As to judges 
Colonial Courts of Admiralty Act, 1890," holds in Canada the of 

office office of judge of a Vice-Admiralty Court, shall, until his oü tsy 
death, resignation or removal from such office or from the 
office by virtue of which he is such judge of a Vice-Admi- 
ralty Court, or until an arrangement is made with him 
under the seventeenth section of the Act last mentioned, 
have and exercise, within the Admiralty district correspond- 

2i 
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ing to the limits of his former jurisdiction as such judge of 
a Court of Vice-Admiralty, all the jurisdiction, powers and 
authority of a local judge in Admiralty. 

As to judge of 20. The ,judge of the Maritime Court of Ontario shall, in 
Maritime 
Court of On- like manner and for a like time, have and exercise within. 
tario. 	the Toronto Admiralty district all the jurisdiction, powers 

and authority of a local judge in Admiralty. 

As to Officers 21. Every person who, at the coming into force of " The 
of 
m 

 Vice-Ad- 
miralty

Vice-Ad- 
miralty

Ad  
i 	 Colonial Courts of Admiralty Act, 1890," is a registrar, mar- 

courts. 	shal or other officer of a Vice-Admiralty Court in Canada, 
shall, during the pleasure of the Governor in Council, and 
within the Admiralty district corresponding to the limits of 
the jurisdiction of such Vice-Admiralty Court, have and 
exercise the like office in the Exchequer Court in respect of 
its Admiralty jurisdiction, and shall, subject to any general 
rule or order, have the like powers and authority, and per-
form the like duties, as he might have had or performed, as 
such registrar, marshal or other officer of a Vice-Admiralty 
Court. 

As to registrar 22. The registrar and marshal of the Maritime Court of 
and marshal Ontario shall, during the pleasure of the Governor in 
of Maritime 
Court of on- Council, be the registrar and marshal, respectively, of the 
tario. 	Toronto Admiralty district. . 

Maritime 	23. On the coming into force of this Act, the Maritime 
Court of On- Court of Ontario shall be abolished, but subject to the tario abolish- 
es. 	 following provisions :— 

(1.) All judgments of such court shall be executed and. 
may be appealed from in like manner as if this Act had not 
been passed, and all appeals from such court pending at the • 
commencement of this Act shall be heard and determined 
and the judgment thereon executed as nearly as may be in 
like manner as if this Act had not been passed : 

(2.) All proceedings pending in such court at the com-
mencement of this Act shall be continued in the district. 
registry corresponding to that in which they were instituted. 
or are now pending : 

(3.) The procedure and practice (including fees and costs) 
now in force in such court shall, until otherwise provide& 
by general rule or order, be followed, as nearly as may be, 
in any proceeding now pending in such court or hereafter 
instituted in the registry of any Admiralty district in the 
Province of Ontario : 
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(4.) The provisions of the fifth and sixth sub-sections of 
the fourteenth section of " The Maritime Court Act" shall. 
apply to any proceeding instituted in the registry of any. 

. Admiralty district in the Province of Ontario. 

21. Nothing in sections five to twenty-two of this. Act, Construction. 
both inclusive, shall limit, lessen or impair the jurisdiction 
of the judge of the Exchequer Court in respect of the Ad- 
miralty jurisdiction of the court, or otherwise. 

25. Any rules or orders of court made by the Exchequer Rules of court. 
Court of Canada for regulating the procedure and practice 
therein, (including fees and costs), in the exercise of the 
jurisdiction conferred by " The Colonial Courts of Admiralty 
Act, 1890," and this Act, which requires the approval of 
Her Majesty in Council, shall be submitted to the Governor 
in Council for his approval, and, if approved by him, shall 
be transmitted to Her Majesty in Council for Her approval. 

26. This Act shall not come into force until Her Majesty's Commence-
pleasure thereon has been signified by proclamation in the ment of Act.  
Canada Gazette. 

OTTAWA : Printed by S. E. DAweoN, Law Printer to the Queen's Most 
Excellent Majesty. 
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CERTIFIED Copy of a Report of a Committee of the Honour-
able the Privy Council, approved by His Excellency 
the Governor-General in Council, on the 10th Decem-
ber, 1892. 

On a report dated 6th December, 1892, from the Minister 
of Justice submitting for Your .Excellency's consideration 
certain general rules and orders, made by the judge of the 
Exchequer Court of Canada on the 5th December instant, 
for regulating the practice and procedure in that court in 
Admiralty cases. These rules and orders, under the pro-
visions of section 25 of The Admiralty Act, 1891, require the 
approval of Your Excellency in Council, and under the 
provisions of section 7 of The Colonial Courts of Admiralty 
Act, 1890, they will not come into operation until they have 
been approved also by Her Majesty in Council. 

The Minister is of opinion that they are such as should 
receive approval of Your Excellency in Council, and he 
recommends accordingly. 

The Minister further recommends that a copy of them be 
transmitted to the Right Honourable Her Majesty's Princi-
pal Secretary of State for the Colonies with a request that 
he will cause them to be submitted to Her Majesty in 
Council for approval. 

The Minister further suggests that in the Despatch trans-
mitting these rules and orders, attention be called, with a 
view to such action thereunder as to Her Majesty in Council 
may seem proper, to the provisions of subsection 2 of sec-
tion 7 of The C olonial Courts of Admiralty Act under Which Her 
Majesty in Council may, in approving rules made under the 
section, declare that rules with respect to any matters which 
appear to Her Majesty to be matters of detail or of local con-
cern may be revoked, varied or added to, without the 
approval required by the section. 

The Committee advise that Your Excellency be moved 
to take action in the sense of the recommendation of the 
Minister of Justice. 

All of which is respectfully submitted for Your Excel-
lency's approval. 

JOHN J. McGEE. 

To the Honourable 
The Minister of Justice. 

Clerk of the Privy Council. 
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DOWNING STREET, 6th April, 1893. 

MY LORD,-.I have the honour to transmit to you, with 
reference to your despatch, No. 331, of the 14th of December, 
an Order of Her Majesty in Council approving the rules of 
Court regulating the practice and procedure in Admiralty 
cases in the Exchequer Court of Canada. 

I have, &c., 

(Sd.) 	R. H. MERDE, 
For the S. of S. 

The Officer Administering 
The Government of Canada. 

Date, 	 Description of Document. 

loth March 	 Order of Her Majesty in Council. 
(4 spare copies). 

AT THE COURT AT WINDSOR, 

The 15th day of March, 1893 

PRESENT: 

THE QUEEN'S MOST EXCELLENT MAJESTY. 

LORD PRESIDENT, 
LORD CHAMBERLAIN, 
MR. BRYCE. 

WHEREAS there was this day read at the Board a Memorial 
from the Right Honourable the Lords Commissioners .  of 
the Admiralty, dated the 24th day of February, 1893, in 
the words following, viz. 	• 

" WHEREAS by an Act passed in the fifty-fourth year of 
Your Majesty's reign, entitled, ` The Colonial Courts of 
Admiralty Act, I 890,' it was, amongst other things, provided 
that Rules of Court for regulating the procedure and practice 
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(including fees and costs) in a court in a British possession 
in the exercise of the jurisdiction conferred by this Act, 
whether original or appellate, may be made by the same 
Authority and in the same manner as rules touching the 
practice, procedure, fees, and costs in the said court in the 
exercise of its ordinary civil jurisdiction respectively, are 
made, but that such rules of court shall not come into 
operation until they have been approved by Your Majesty 
in Council, but on coming into operation shall have full 
effect as if enacted in the said Act. 

And whereas it appears to Us and to Your Majesty's 
Secretary of State for the Colonies to be expedient that the 
Rules of Court hereto annexed, having been duly prepared 
by the proper Authority as required by the said Act, should 
be established and be in force in the Exchequer Court of 
Canada in its Admiralty jurisdiction. 

" And whereas the provisions of subsection 2 of section 7 
of the aforesaid Act empower Your Majesty in Council in 
approving rules made under this section to declare that the 
rules. so made with respect to any matters which appear to 
Your Majesty to be matters of detail or of local concern may 
be revoked, varied, or added to, without the approval 
required by this section. 

" And whereas it appears to Us that rules 158.  to 176 
relating to appeals from the judgment or order of a local 
Judge in Admiralty to the Exchequer Court ; Rule 224, as 
to cases in which half fees only should be allowed ; and 
the Tables of Fees appended to the Rules should be con-
sidered to come within the scope of the subsection in ques-
tion, and be declared to be subject to revocation, variation, 
or addition, without the approval of Your Majesty in 
Council. 

" Now, therefore, We beg leave humbly to recommend 
that Your Majesty will be graciously pleased by Your Order 
in Council to direct that the Rules of Court hereto annexed 
shall be the Rules of Court for the said Exchequer Court of 
Canada in its Admiralty jurisdiction, and shall be estab-
lished and be in force- in the said court, and to declare that 
Rules 158 to 176 (both inclusive), Rule 224, and the Tables 
of Fees appended to the Rules, may be revoked, varied or 
added to without the approval of Your Majesty in Council." 

Her Majesty, having taken the said Memorial into con-
sideration, was pleased, by and with the advice of Her 
Privy Council to approve of what is therein proposed, and 
to direct that the Rules of Court hereto annexed shall be 

e 
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the Rules of Court for the said. Exchequer Court of Canada 
in its Admiralty, jurisdiction and shall be established and be 
in force in the said court, and to declare that Rules 158 to 
176 (both inclusive), Rule 224, and the Tables of fees 
appended to the Rules, may be revoked, varied, or added to 
without the approval of Her Majesty in Council. And the 
Right Honourable the Lords Commissioners of the Ad-
miralty are to give the necessary direction herein accord-
ingly. 

C. L. PEEL. 





GENERAL RULES AND ORDERS 

REGULATING THE 

PRACTICE AND PROCEDURE IN 

A BIRALTY CASES IN THE EXCHEQUER COURT OF CANADA. 

In. pursuance of the provisions of " he Colonial Courts of 
Admiralty Act, 1890 " and of " The Admiralty Act, 1891," 
(Canada), it is ordered that the following rules of court for 
regulating the practice and procedure (including fees and 
costs) of the Exchequer Court of Canada in the exercise or 
its jurisdiction, powers and authority as a Court of Admi-
ralty shall be in force in the said Court. 

1. In the construction of these rules, and of the forms and 
tables of fees annexed thereto, the following terms shall (if 
not inconsistent with the context or subject-matter) have 
the respective meanings hereinafter assigned' to them ; that 
is to say :— 

(a.) Words importing the singular number include the 
plural number, and words importing the plural 
number include the singular number ; 

(b.) Words importing the masculine gender include 
females ; 

(c.) "District shall mean an Admiralty district constituted 
by or by virtue of The Admiralty Act,1891; and in 
respect of proceedings in the registry of the court 
at Ottawa shall include the whole of Canada ; 

(d.) " Court" or " Exchequer Court " shall mean the Ex-
chequer Court of Canada ; 

(e.) "Registry" shall mean the registry of the court, or 
any district registry thereof; 

(f.) " Judge" shall mean the judge of the court, or a 
local judge in admiralty of the court, or any 
person lawfully authorized to act as judge thereof ; 

(g.) "Registrar" shall mean the registrar of the court, or 
any deputy, assistant or district registrar thereof ; 
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(h.) "Marshal" shall mean the marshal of the court, or 
any deputy, assistant or district marshal thereof, 
or any sheriff or coroner authorized to perform the 
duties and functions of a sheriff in connection with 
the court ; 

(i.) " Action" shall mean any action, cause, suit, or other 
proceeding instituted in the court ; 

(j.) " Counsel " shall mean any advocate, barrister-at-law, 
or other person entitled to practise in the court ; 

.(k .)  "Solicitor " shall mean any proctor, solicitor or attor-
ney entitled to practise in the court; 

(d.) "Plaintiff" shall include the plaintiff's solicitor, if he 
sues by a solicitor ; 

(m:) " Defendant " shall include the defendant's solicitor, 
if he appears by a solicitor ; 

(n.) " Party " shall include the party's solicitor, if he sues 
or appears by a solicitor ; 

(o.) " Person" or "party " shall include a body corporate 
or politic ; 	 • 

(p.) " Ship " shall include every description of vessel 
used in navigation not propelled by oars only; 

(q.) " Month" shall mean calendar month. 

ACTIONS. 

2. Actions shall be of two kinds, actions in rern and ac-
tions in personarn. 

3. Actions for condemnation of any ship, boat, cargo, pro-
ceeds, slaves, or effects, or for recovery of any pecuniary 
forfeiture or penalty, shall be instituted in the name of the 
Crown. 

4. All actions shall be entitled in the court, and shall be 
numbered in the order in which they are instituted, and 
the number given to any action shall be the distinguishing 
number of the action, and shall be written or printed on 
all documents in the action as part of the title thereof. 
Forms of the title of the court and of the title of an action 
will be found in the Appendix hereto, Nos. 1, 2, 3 and 4. 

WRIT OF SUMMONS. 

5. Every action shall be commenced by a writ of sum-
mons which, before being issued, shall be indorsed with a 
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statement of the nature of the claim, and of the relief or 
remedy required, and of the amount claimed, if any. Forms 
of writ of summons and of the indorsements thereon will 
be fornd in the Appendix hereto, ,Nos. 5, 6, 7, 9 and 10. 

6. In an action for seaman's or master's wages, or for 
master's wages and disbursements, or for necessaries, or for 
bottomry, or in any mortgage action, or in' any action in 
which the Plaintiff desires an account, the indorsement on 
the writ of summons may include a claim to have au ac-
count taken. 

7. The writ of summons shall be indorsed with the name 
and address of the Plaintiff, and with an address to be 
called an address for service, not more than three miles 
from the registry, at which it shall be sufficient to leave all 
documents required to be served upon him. 

8. The writ of summons shall be prepared and indorsed 
by the Plaintiff; and shall be issued under the seal of the 
court, and a copy of the writ and of all the indorsements 
thereon, signed by the Plaintiff, shall be left in the registry 
at the time of sealing the writ. 

9. The judge may allow the Plaintiff to amend the writ 
of summons and the indorsements thereon in such manner 
and on such terms as 'to the judge shall seem fit. 

SERVICE OF WRIT OF SUMMONS. 

10. In au action in rem, the writ of summons shall be 
served- 

(a.) upon ship, or upon cargo, freight, or other property,'if 
the cargo or other property is on board a ship, by 
attaching the writ for a short time to the main-mast 
or the single mast, or to some other conspicuous 
part of the ship, and by leaving a copy of the writ 
attached thereto ; 

(b.) upon cargo, freight, or other property, if the cargo or ' 
other property is not on board a ship, by attaching 
the writ for a short time to such cargo or property, 
and by leaving a copy of the writ attached thereto ; 

(c.) upon freight in the hands of any person, by showing 
the writ to him and by leaving with him a copy 
thereof ; 

(d.) upon proceeds in court, by showing the writ to the 
registrar and by leaving with him a copy thereof. 
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11. If access cannot be obtained to the property on which 
it is to be served, the writ may be served by showing it to 
any person appearing to be in charge of such property, and 
by leaving with him a copy of the writ. 	 • 

12. In an action in personam, the writ of summons shall 
be served by showing it to the Defendant, and by leaving 
with him a copy of the writ. 

13. A writ of summons against a firm may be served 
upon any member of the firm, or upon any person appear-
ing at the time of service to have the management of the 
business of the firm. 

14. A writ of summons against a corporation may be 
served upon the mayor, or other head officer, or upon the 
town clerk, clerk, treasurer or secretary of the corporation and 
a writ of summons against a public company may be served 
upon the secretary of the company, or may be left at the 
office of the company. 

15. A writ Of summons against a corporation or a public 
company may be served in any other mode provided by law 
for service of any other writ or legal process upon such cor-
poration or company. 

16. If the person to be served is under disability, or if 
for any cause personal service cannot, or cannot promptly, 
be effected, or if in any action, whether in rem or in personam, 
there is any doubt or difficulty as to the person to be served, 
or as to the mode of service, the judge may order upon 
whom, or in what manner service is to be made, or may 
order notice to be given in lieu of service. 

11. The writ of summons, whether in rem or in personam, 
may be served by the Plaintiff or his agent within twelve 
months from the date thereof, and shall, after service, be filed 
with an affidavit of such service. 

18. The affidavit shall state the date and mode of service 
and shall be signed by the person who served the writ. A 
form of affidavit of service will be found in the Appendix 
hereto, No. 11. 	• 

19. No service of a writ or warrant shall be required 
when the Defendant by his solicitor undertakes in writing 
to accept service thereof and enter au appearance thereto, or 
to put in bail, or to pay money into court in lieu of bail ; 
and any solicitor not entering an appearance or putting in 
bail or paying money into court in lieu of bail in pursuance 
of his written undertaking so to do, shall be liable to at-
tachment. 
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SERVICE OUT OF JURISDICTION. 

20. Service out of the jurisdiction of a writ of summons, 
or notice of a writ of summons, may be allowed by the 
judge whenever :— 

(a.) Any relief is sought against any person domiciled or 
ordinarily resident within the territorial jurisdic-
tion of the court ; 

(b.) The action is founded on any breach or alleged 
breach within the territorial jurisdiction of the 
court of any contract wherever made, which ac-
cording to the terms thereof ought to be performed 
within such jurisdiction ; 

(c.) Any injunction is sought as to anything to be done 
within the territorial jurisdiction of the court ; 

(d.) Any person out of the jurisdiction is a necessary or 
proper party to an action properly brought against 
some other person duly served within such terri-
torial jurisdiction. 

21. Every application for leave to serve a writ of sum-
mons, or notice of a writ of summons, on a Defendant out of 
the jurisdiction shall be supported by affidavit, or other evid-
ence, stating that in the belief of the deponent the Plain-
tiff has a good cause of action, and showing in what place 
or country such Defendant is or probably may be found, 
and whether such Defendant is a British subject or not, and 
the grounds upon which the application is made ; and no 
such leave shall be granted unless it shall be made suffi-
ciently to appear to the judge that the case is a proper one 
for service out of the jurisdiction. 

22. Any order giving leave to effect such service, or give 
such notice, shall limit a time after such service or notice 
within which such Defendant is to enter an appearance, 
such time to depend on the place or country, where or 
within which, the writ is to be served or the notice given. 

23. When the Defendant is neither a British subject nor 
in British dominions, notice of the 'writ, and not the writ 
itself, is to be served upon him. A form of notice will be 
found in the Appendix hereto No. 8. 

24. Notice in lieu of service shall be given in the manner 
in which writs of summons are served. 



xxxvi EXCHEQUER COURT REPORTS. [VOL. III. 

APPEARANCE. 

25. A party appearing to a writ of summons shall file an 
appearance at the place directed in the writ. 

26. A party not appearing within the time limited by the 
writ may, by consent of the other parties or by permission 
of the judge, appear at any time on such terms as the judge 
shall order. 

27. If the party appearing has a set-off or counter-claim 
against the Plaintiff, he may indorse on his appearance a 
statement of the nature thereof, and of the relief or remedy 
required, and of the amount, if any, of the set-off or counter-
claim. But if in the opinion of the judge such set-off or 
counter-claim cannot be conveniently disposed of in the 
action, the judge may order it to be struck out. 

28. The appearance shall be signed by the party appear-
ing, and shall state his name and address, and an address, 
to be called an address for service, not more than three 
miles from the registry, at which it shall be sufficient to 
leave all documents required to be served upon him. 
Forms of Appearance and of Indorsement of set-of or 
counter-claim will be found in the Appendix hereto, Nos. 
12 and 13. 

PARTIES. 

29. Any number of persons having interests of the same 
nature arising out of the same matter may be joined in the 
same action whether as Plaintiffs or as Defendants. 

30. The judge may order any person who is interested in 
the action, though not named in the writ of summons, to 
come in either as Plaintiff or as Defendant. 

31. For the purposes of the last preceding rule an under-
writer or insurer shall be deemed to be a person interested 
in the action. 

32. The judge may order upon what terms any person 
shall come in, and what notices and documents, if any, shall 
be given to and served upon him, and may give such further 
directions in the matter as to him shall seem fit. 

CONSOLIDATION OF ACTIONS. 

33. Two or more actions in which the questions at issue 
are substantially the same, or for matters which might 
properly be combined in one action, may be consoli- 
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dated by order of the judge upon such terms as to him 
shall seem fit. 

. 	84. The judge, if he thinks fit, may order several actions 
to be tried at the same time, and on the same evidence, or 
the evidence in one action to be used as evidence in an-
other, or may order one of several actions to be tried as a 
test action, and the other actions to be stayed to abide the 
result. 

WARRANTS. 

35. In an action in rem a warrant for the. arrest of pro-
perty may be issued by the registrar at the time of, or at 
any time after, the issue of the writ of summons, on an 
affidavit being filed, as prescribed by the following rules. 
A form of affidavit to lead warrant will be found. in the 
Appendix hereto, No. 14. 

36. The affidavit shall state the nature of the claim, and 
that the aid of the court is required. 

37. The affidavit shall also state— 
(a.) In an action for wages, or possession, the national 

character of the ship, and if the ship is foreign, 
that notice of the action has been served upon a 
consular officer of the State to which the .ship 
belongs, if there is one resident in the district within 
which the ship is at the time of the institution of 
the suit ; and a copy of the notice shall be annexed 
to the affidavit ; 

(b.) In an action for necessaries, the national character of 
the ship, and that, to the best of the deponent's 
belief, no owner or part owner of the ship was 
domiciled within Canada at the time when the 
necessaries were supplied ; 

(c.) In an action for building, equipping, or repairing any 
ship, the national character of the ship and that at 
the time of the institution of the action, the ship, or 
the proceeds thereof, are under the arrest of the 
court ; 

(d.) In an action between co-owners relating to the 
ownership, possession, employment, or earnings 
of any ship registered in such district, the 
port at which the . ship is registered and the 
number of shares ' in the ship owned by the party 
proceeding. 	 . 

3  
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88. In an action for bottomry, the bottomry bond in 
original, and, if it is in a foreign language, a translation 
thereof, shall be produced for the inspection and perusal 
of the registrar, and a copy of the bond, or of the trans-
lation thereof, certified to be correct, shall be annexed to 
the affidavit. 

39. The registrar, if he thinks fit, may issue a warrant, 
although the affidavit does not contain all the prescribed 
particulars, and, in an action for bottomry, although the 
bond has not been produced ; or he may refuse to issue 
a warrant without the order of the judge. 

40. The warrant shall be prepared in the registry, and 
shall be signed by the registrar, and issued under the seal 
of the court. A form of warrant will be found in the Ap-
pendix hereto, No. 15. 

41. The warrant shall be served by the marshal, or his 
officer, in the manner prescribed by these rules for the ser-
vice of a writ of summons in an action in rem, and there-
upon the property shall be deemed to be arrested. 

42. The warrant may be served on Sunday, Good Friday, 
or Christmas Day, or any public holiday, as well as on any 
other day. 

43. The warrant shall be filed by the marshal within one 
week after service thereof has been completed, with a 
certificate of service indorsed thereon. 

44. The certificate shall state by whom the warrant has 
been served, and the date and mode of service, and shall 
be signed by the marshal. A form of certificate of service 
will be found in the Appendix hereto, No. 16. 

BAIL. 

45. Whenever bail is required by these rules, it shall be 
given by filing one or more bailbonds, each of which shall 
be signed by two sureties, unless the judge shall, on special 
cause shown, order that one surety shall suffice. 

46. Every bailbond shall be signed before the registrar, 
or by his direction before a clerk in the registry, or before a 
commissioner having authority to take acknowledgments or 
recognizances of bail in the court, or before a commissioner 
appointed by the court, to take bail. Forms of bailbond 
and commission to take bail will be found in the Appendix 
hereto, Nos. 17 and 18. 
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47. The sureties shall justify by affidavit and may attend 
to sign a bond either separately or together. A form of 
affida'rit of justification will be found in the Appendix 
hereto, No. 19. 

48. The commission to take bail and the affidavits of jus-
tification shall, with the bailbond, when executed, be re-
turned to the registry by the commissioner. 

49. No commissioner shall be entitled to take bail in any 
action in which he, or any person in partnership with him, 
is acting as solicitor or agent. 

50. Before filing a bailbond, notice of bail shall be served 
upon the adverse party, and a certificate of such service 
shall be indorsed on the bond by the party filing it. A form 
of Notice of Bail will be found in the Appendix hereto, 
No. 20. 

51. If the adverse party is not satisfied with the suffi-
ciency of any surety, he may . file a notice of objection to 
such surety. A form of Notice of Objection to Bail, will be 
found in the Appendix hereto, No. 21. • 

52. Upon such objection being filed with the registrar 
an appointment may be obtained for its consideration before 
him. Twenty-four hours' notice of such appointment shall 
be given to the Plaintiff unless the judge for special reasons 
allows a shorter notice to be given; and, on the return of 
the appointment, the registrar may hear the parties and any 
evidence they may adduce regarding the sufficiency of the 
sureties.; and he may direct such sureties to submit them-
selves to cross-examination "on their affidavits of justifica-
tion ; and he may allow or disallow the bond. He may 
adjourn the appointment from time to time if he thinks 
necessary, and shall himself make such inquiries respecting 
the sureties as he thinks fit. 

RELEASES. 

53. A release for.  property arrested by warrant may be 
issued by order of the judge. 

54. A. release may also be issued by the registrar, unless • 
there is a caveat outstanding against the release of the 
property,-- 

(a.) On payment into court of the amount claimed, or of 
• the appraised value of the property arrested, or, 
where cargo is . arrested for freight only, of the 
amount of the freight verified by affidavit ; 

3f 
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(b.) On one or more bailbonds being filed for the amount 
claimed, or for the appraised value of the property 
arrested, and on the allowance of the same if ob-
jected to ; or if not objected to on proof that twenty-
four hours' notice of the names and addresses of the 
sureties has been previously served on the party at 
whose instance the property has been arrested ; 

(c.) On the application of the party at whose instance the 
property has been arrested ; 

(d.) On a consent in writing being filed signed by the 
party at whose instance the property has been 
arrested ; 

(e.) On discontinuance or dismissal of the action in which 
the property has been arrested. 

55. Where property has been arrested for salvage, the re-
lease shall not be issued under the foregoing rule, except 
on discontinuance or dismissal of the action, until the value 
of the property arrested has been agreed upon between the 
parties or determined by the judge. 

5E5. The registrar may refuse to issue a release without 
the order of the judge. 

57. The release shall be prepared in the registry, and 
shall be signed by the registrar, and issued under the seal 
of the court. A form of release will be found in the Ap-
pendix hereto, No. 22, 

58. The release shall be served on the marshal, either 
personally, or by leaving it at his office, by the party by 
whom it is taken out. 

59. On service of the release and on payment to the mar-
shal of all fees due to, and charges incurred by, him in 
respect of the arrest and custody of the property, the pro-
perty shall be at once released from arrest. 

PRELIMINARY ACTS. 

60. In an action for damage by collision, each party shall, 
within one week from an appearance being entered, file a 
Preliminary Act, sealed up, signed by the, party, and con-
taining a statement of the following particulars:— 
. (1.) The names of the ships which came into collision, 

and the names of their masters ; 
(2.) The time of the collision ; 
(3.) The place of the collision ; 
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(4.) The direction and force of the wind ; 
(5.) The state of the weather ; 
(6.) The state and force of the tide, or, if the collision 

occurred in non-tidal waters, of the current ; 
(7.) The course and speed of the ship when the other was 

first seen ; 
(8.) The lights, if any, carried by her; 
(9.) The distance and bearing of the other ship when first 

seen ; 
(10.) The lights, if any, of the other ship which were first 

seen ; 
(11.) The lights, if any, of the other ship, other than those 

first seen, which came into view before the colli-
sion ; 

(12.) The measures which were taken, and when, to avoid 
the collision ; 

(13.) The parts of each ship which first came into collision; 
(14.) What fault or default, if any, is attributed to the 

other ship. 

PLEADINGS. 

61. Every action shall be heard without pleadings, unless 
the judge shall otherwise order. 

62. If au order is made for pleadings, the Plaintiff • shall, 
within one week from the date of the order, file his state-
ment of claim, and, within one week from the filing of the 
statement of claim, the Defendant shall file his statement 
of defence, and within one week from the filing of the state-
ment of defence the Plaintiff shall file his reply, if any ; 
and there shall be no pleading beyond the reply, except by 
permission of the judge. 

63. The Defendant may, in his statement of defence, plead 
any set-of or counter-claim. But if, in the opinion of the 
judge, such set-off or counter-claim cannot be conveniently 
disposed of in the action, the judge may order it to he struck 
out. 

64. Every pleading shall be divided into short para-
graphs, numbered consecutively, which shall state concisely 
the facts on which the party relies ; and shall be signed by 
the party filing it. Forms of pleadings will be found in 
the Appendix hereto, No. 23. 
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65. It shall not be necessary to set out in any pleading 
the words of any document referred to therein, except so far 
as the precise words of the document are material. 

66. Either party may apply to the judge to decide forth-
with any question of fact or of law raised by any pleading, 
and the judge shall thereupon make such order as to him 
shall seem fit. 

67. Any pleading may at any time be amended, either by 
consent of the parties, or by order of the judge. 

INTERROGATORIES. 

68. At any time before the action is set down for hearing 
any party, desirous of obtaining the answers of the adverse 
party on. any matters material to the issue, may apply to the 
judge for leave to administer interrogatories to the adverse 
party to be answered on oath, and the ,judge may direct 
within what time and in what way they shall be answered, 
whether by affidavit or by oral examination. 

69. The judge may order any interrogatory that he con-
siders objectionable to be amended or struck out ; and if 
the party interrogated omits to answer or answers insuffi-
ciently, the judge may order him to answer, or to answer 
further, and either by affidavit or by oral examination. 
Forms of interrogatories and of answers will be found in 
the Appendix hereto, Nos. 24 and 25. 

DISCOVERY AND INSPECTION. 

. 70. The judge may order any party to an action to make 
discovery, on oath, of all documents which are in his pos-
session br power relating to any matter in question therein. 

71. The affidavit of discovery shall specify which, if any, 
of the documents therein mentioned the party objects to 
produce. A form of affidavit of discovery will be found in 
the Appendix hereto, No. 26. 

72. Any party to an action may file a notice to any other 
party to produce, for inspection or transcription, any docu-
ment in his possession or power relating to any matter in 
question in the action. A form of notice to produce will be 
found in the Appendix hereto, No. 27. 

73. If the party served with notice to produce omits or 
refuses to do so within the time specified in the notice, the 
adverse party may apply to the judge for an order to pro-
duce. 
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ADMISSION OF DOCUMENTS AND. FACTS. 

74. Any party may file a notice to any other party to 
admit any document or fact (saving all just exceptions), and 
a party not admitting it after such notice shall be liable for 
the costs of proving the document or fact, whatever the 
result of the action may be, unless the taxing officer is of 
opinion that there was sufficient reason for not admitting 
it. Forms of notice to admit will be found in the Appen-. 
dix hereto, Nos. 28 and 29. 

75. No costs of proving any. document shall be allowed, 
unless notice to admit shall have been previously given, or 
the taxing officer shall be of opinion that the omission to 
give such notice was reasonable and proper. 

SPECIAL CASE. 

76. Parties may agree to state the questions at issue for 
the opinion of the judge in the form of a special case: 

77. If it appears to the judge that there is in any action a 
question of law which it would be convenient to have de-
cided in the first instance, he may direct that it shall , be 
raised in a special case or in such other manner as • he 
may deem expedient. 

78. Every special case shall be divided into paragraphs, 
numbered consecutively, and shall state  concisely such 
facts and documents as may be necessary to enable the 
judge to decide the question at issue. 

79. Every special case shall be signed by parties, and 
may be filed by any party. 

MOTIONS. 

80. A party desiring to obtain an order from the judge 
shall file a notice of motion with the affidavits, if any, on 
which he intends to rely. 

81. The notice of motion shall state the nature of the 
order desired, the day on which the motion is to be made, 
and whether in court or in chambers. A form of notice of 
motion will be found in the Appendix hereto, No. 30. 

82. Except by consent of the adverse party, or by order 
of the judge, the notice of motion shall be filed twenty four 
hours at least before, the time at which the motion is made. 
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83. When the motion comes on for hearing, the ,judge, 
after hearing the parties, or, in the absence of any of them, 
on proof that the notice of motion has been duly served, 
may make such order as to him shall seem fit. 

84. The judge may, on due cause shown, vary or rescind 
any order previously made. 

TENDERS. 

85. A. party desiring to make a tender in satisfaction of 
the whole or any part of the adverse party's claim, shall pay 
into court the amount tendered by him, and shall file a 
notice of the terms on which the tender is m ade. But the 
payment of money into court shall not be deemed an ad-
mission of the cause of action in respect of which it is paid. 

86. Within a week from the filing of the notice the ad-
verse party shall file a notice, stating whether he accepts 
or rejects the tender, and if he shall not do so, he shall be 
held to have rejected it. Forms of notice of tender 
and of notice accepting or rejecting it will be found in the 
Appendix hereto, Nos. 31 and 32. 

87. Pending the acceptance or rejection of a tender, the 
proceedings shall be suspended. 

EVIDENCE. 

88. Evidence shall be given either by affidavit or by oral 
examination, or partly in one mode, and partly in another. 

89. Evidence on a motion shall in general be given by 
affidavit, and at the hearing by the oral examination of 
witnesses ; but the mode or modes in which evidence shall 
be given, either on any motion or at the hearing, may be 
determined either by consent of the parties, or by order of 
the judge. 

90. The judge may order any person who has made an 
affidavit in an action to attend for cross-examination there-
on before the judge, or the registrar, or a commissioner 
specially appointed. 

91. Witnesses examined.  orally before the judge, the re-
gistrar, or a commissioner, shall be examined, cross-examined, 
and re-examined in such order as the judge, registrar or 
commissioner may direct ; and questions may be put to any 
witness by the judge, registrar, or commissioner as the case 
may be. 
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92. If any witness is examined by interpretation, such 
interpretation shall be made by a sworn interpreter of the 
court, or by a person previously sworn according to the 
form in the Appendix hereto, No. 33: 

OATHS.  

93. The judge may appoint any person to administer oaths 
in Admiralty proceedings generally, or in any particular 
proceedings. Forms of Appointments to administer oaths 
will be found in the Appendix hereto, No. 34. 

- 94. If any person tendered for the purpose of giving evi-
dence objects to take an oath, or is objected to as incompe-
tent to take au oath, or is by reason of any defect of religious 
knowledge or belief incapable of comprehending the nature 
of an oath, the judge or person authorized to administer the • 
oath shall, if satisfied that the taking of an oath would have 

. no binding effect on his conscience, permit him, in lieu of 
an oath, to make a declaration. Forms of oath, and of de-
claration in lieu of oath will be found in the Appendix 

• hereto, Nos. 35 and 36. 

AFFIDAVITS. 

95. Every affidavit shall be divided into short paragraphs 
numbered consecutively, and shall be in the first person. 

96. The name, address, and description of every person 
making an affidavit shall be inserted therein. 

91. The names of all the persons making an affidavit, and 
the dates when, and the places where it is .sworn, shall be 
inserted in the jurat. 

98. When an affidavit is made by any person who is 
blind, or who from his signature or otherwise appears to be 
illiterate, the person before whom the affidavit is sworn 
shall certify that the affidavit was read over to the deponent, 
and that the deponent appeared to understand the same, 
and made his mark or wrote his signature thereto in the 
presence of the person before whom the affidavit was 
sworn. 

. 	99. When an affidavit is made in English by a person 
who does not speak the English language, or in French 
by a person who does not speak the French language, the 
affidavit shall be taken down and read over to the deponent 
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by interpretation either of a sworn interpreter of the court, 
or of a person previously sworn faithfully-  to interpret the 
affidavit. A form of jurat will be found in the Appendix 
hereto, No. 37. 

100. Affidavits may, by permission of the judge, be used 
as evidence in an action, saving all just exceptions,— 

(1) If sworn to, iu the United Kingdom of Great Britain 
and Ireland, or in any British Possession, before 
any person authorized to administer oaths in the 
said United Kingdom or in such Possession res-
pectively ; 

(2.) If sworn to in any place not being a part of Her 
Majesty's dominions, before a British minister, 
consul, vice-consul, or notary public, or before a 
judge or magistrate, the signature of such judge or 
magistrate being authenticated by the official seal 
of the court to which he is attached. 

101. The reception of any affidavit as evidence may be 
objected to, if the affidavit has been sworn before the 
solicitor for the party on whose behalf it is offered, or be-
fore a partner or clerk of such solicitor. 

EXAMINATION OF WITNESSES BEFORE TRIAL. 

102. The judge may order that any witness, who cannot 
conveniently attend at the trial of the action, shall be ex-
amined previously thereto, before either the judge, or the 
registrar, who shall have power to adjourn the examination 
from time to time, and from place to place, if he shall think 
necessary. A form of order for examination of witnesses 
will be found in the Appendix hereto, No. 38. 

103. If the witness cannot be conveniently examined 
before the judge or the registrar, or is beyond the limits of 
the district, the judge may order that he shall be ex-
amined before a commissioner specially appointed for the 
purpose. 

104. The commissioner shall have power to swear any 
witnesses produced before him for examination, and to 
adjourn, if necessary, the examination from time to. time, 
and from place to place. A form of commission to examine 
witnesses will be found in the Appendix hereto, No. 39. 

105. The parties, their counsel and solicitors, may attend 
the examination, but, if counsel attend, the fees of only one 
counsel on each side shall be allowed on taxation, except 
by order of the judge. 
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106. The evidence of every witness shall be taken down 
in writing, and shall be certified as correct or approved of 
by the judge, or registrar, or by the commissioner, as the 
case may be.. 

107. The certified evidence shall be lodged in the registry, 
or, if ,taken by commission, shall forthwith be transmitted 
by the commissioner to the registry, together with his com-
mission. A form of return to commission to examine wit-
nesses will be found in the Appendix hereto, No. 40. 

108. As soon as the certified evidence has been received 
in the registry, it may be taken up and filed by either party, 
and may be used as evidence in the action, saving all just 
exceptions. 

SHORTHAND WRITERS. 

109. The judge may order the evidence of the witnesses • 
whether examined before the judge, or the registrar, or a 
commissioner, to be taken down by a shorthand . writer, 
who shall have been previously sworn faithfully to report 
the evidence, and a transcript of the shorthand writer's 
notes, certified by him to be correct and approved by the 
judge, registrar, or commissioner, as the case may be, shall 
be lodged in or transmitted to the registry as the certified 
evidence of such witnesses. The shorthand writer shall, 
in addition to such transcript thereof, supply to the registrar 
three copies of such transcript, one of which shall be 
handed to the judge and the others given to the Plaintiff 
and Defendant respectively. A form of oath to be adminis-
tered to the shorthand writer will be found in the Appendix 
hereto, No. 41. 

PRINTING. 

110. The judge may order that the whole of the pleadings 
and written proofs, or any part thereof, shall be printed 
before the trial; and the printing shall be in such manner 
and form as the judge shall order. 

111. Preliminary Act's, if printed, shall be printed in 
parallel columns. 

ASSESSORS. 

112. The judge, on the application of any party, or with-
out any such application if he considers that the nature of 
the case requires it, may appoint one or more assessors to 
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advise the court upon any matters requiring nautical or 
other professional knowledge. 

118. The fees of the assessors shall be paid in the first 
instance by the Plaintiff, unless the judge shall otherwise 
order. 

SETTING DOWN FOR TRIAL. 

114. An action shall be set down for trial by filing a no-
tice of trial. A form of notice of trial will be found in 
the Appendix hereto, No. 42. 

115. If there has not• been any appearance, the Plaintiff 
may set down the action for trial, on obtaining from the 
judge leave to proceed ex park,— 

(a.) In an action in personam, or an action against pro-
ceeds in court, after the expiration of two weeks 
from the service of the writ of summons ; 

(b.) In an. action in rem (not being an action against pro-
ceeds in court), after the expiration of two weeks 
from the filing of the warrant. 

116. If there has been an appearance, either party may 
set down the action for trial,-- 

(a.) After the expiration of one week from the entry of the 
appearance, unless an order has been made for 
pleadings, or an application for such an order is 

• pending ; 
(b.) If pleadings have been ordered, when the last plead-

ing has been filed, or when the time allowed to 
the adverse party for filing any pleading has ex-
pired without such pleading having been filed. 

In collision cases the Preliminary Acts may be opened 
as soon as the action has been set down for trial. 

117. Where the writ of summons has been indorsed with 
a claim to have an account taken, or the liability has been 
admitted or determined, and the question is simply as to 
the amount due, the judge may, on the application of either 
party, fix a time within which the accounts and vouchers, 
and the proofs in support thereof, shall be filed, and at 
the expiration of that time either party may have the matter 
set down for trial. 

TRIAL. 

118. After the action has been set down for trial, any 
party may apply to the judge, on notice to any other party 
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appearing, for an order fixing the time and place of trial ; 
or he may upon giving the opposite party ten days' notice, 
set the action down for trial at any sitting of the court duly 
appointed to be held by the judge. 

119. At the trial of a contested action the Plaintiff shall 
in general begin. But if• the burden of proof lies on the 
Defendant, the judge may direct the Defendant to begin. 

120. If there are several Plaintiffs or several Defendants, 
the judge may direct which Plaintiff or which Defendant 
shall begin. 

121. The party beginning shall first address the court, and 
then produce his witnesses, if any. The other party or 
parties shall then address the court, and produce their wit-
nesses, if any, in such order as the judge may direct, and 
shall have a right to sum up their evidence. In all cases 
the party beginning shall have the right to reply, but shall 
not produce further evidence, except by permission of the 
judge. 
• 122. Only one counsel shall in general be heard on each 
side; but the judge, if he considers that the nature of the 
case requires it, may allow two counsel to be heard on each 
side. . 

123. If the action is uncontested, the judge may, if he 
thinks fit, give judgment on the evidence adduced by the 
Plaintiff. 

REFERENCES. 

124. The judge may, if he thinks fit, refer the assessment 
of damages and the taking of any account to the registrar 
either alone, or assisted by one or more merchants as 
assessors. 

126. The rules as to evidence, and as ,to the trial, shall 
apply mutatis mutandis to a reference to the registrar, and the 
registrar may adjourn the proceedings from time to time, 
and from place to place, if he shall think necessary. 

126. Counsel may attend the hearing of any reference, but 
the costs so incurred shall not be allowed on taxation unless 
the registrar shall certify that the attendance of counsel was 
necessary. 

127. When a reference has been heard, the registrar shall 
draw up a report in writing of the result, showing the 
amount, if any, found due, and to whom, together with any 
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further particulars that may be necessary. A form of the 
report will be found in the Appendix hereto, No. 43. 

128. When the report is ready, notice shall be sent to the 
parties, and either party may thereupon take up and file the 
report. 

129. Within two weeks from the filing of the registrar's 
report,• either party may file a notice of motion to vary the 
report, specifying the items objected to. 

130. At the hearing of the motion the judge may make 
such order thereon as to him shall seem fit, or may remit 
the matter to the registrar for further inquiry or report. 

131. If no notice of motion to vary the report is filed 
within two weeks from filing the registrar's report, the re-
port shall stand confirmed. 

COSTS. 

132. In general costs shall follow the result ; but the 
judge may in any case make such order as to the costs as 
to him shall seem fit. 

133. The judge may direct payment of a lump sum in 
lieu' of taxed costs. 

134. If any Plaintiff (other than a seaman suing for his 
wages or for the loss of his clothes and effects in a collision), 
or any Defendant making a counter-claim, is not resident 
in the district in which the action is instituted, the judge 
may, on the application of the adverse party, order him to 
give hail for costs. 

135. A party claiming an excessive amount, either by 
way of claim, or of set-off or counter-claim, may be, con-
demned in all costs and damages thereby occasioned. 

136. If a tender is rejected, but is afterwards accepted, of 
is held by the judge to be sufficient, the party rejecting the 
tender shall, unless the judge shall otherwise order, be con-
demned in the costs incurred after tender made. 

137. A party, who has not admitted any fact which in 
the opinion of the judge he ought to have admitted, may 
be condemned in all costs occasioned by the non-admission. 

138. Any party pleading at unnecessary length or taking 
any unnecessary proceeding in an action may be condemned 
in all costs thereby occasioned. 



ADMIRALTY RULES. 	 li 

TAXATION OF COSTS. 

139. A party desiring to have a bill of costs taxed shall 
file the bill, and shall procure an appointment from the 
registrar for the taxation thereof, and shall serve the oppo-
site party with notice of the time at which such taxation 
will take place. 

140. At the time appointed, if either party is present, the 
taxation shall be proceeded with. 

141. Within one week from the completion of the taxa-
tion application maybe made, by either party, to the, judge 

• to review the taxation. 

142. Costs may be . taxed either by the judge or by 
the registrar, and as well between solicitor and client, as 
between party and party. 

143. If in a taxation 'between solicitor and client more 
than one-sixth of the bill is struck off, the solicitor shall 
pay all the costs attending the taxation. 

144. The fees to be taken by any district registrar shall, 
if either party desires it, be taxed by the judge. 

APPRAISEMENT AND SALE, &C. 

145. The judge may, either before or after final judgment, 
order any property under the arrest of the court to be ap-
praised, or to be sold with or without appraisement, and 
either by public auction or• by private contract, and may 
direct what notice by advertisement or otherwise shall be 
given or may dispense with the same. 

146. If the property is deteriorating in value, the judge 
may order it to be sold forthwith. 

147. If the property to be sold is of small value, the judge 
may, if he thinks fit, order it to be sold without a commis-
sion of sale being issued. 

148. The judge may, either before or after final judg-
ment, order any property under arrest of the court to be 
removed, or any cargo under arrest on board ship to be 
discharged. 

149. The appraisement, sale, and removal of property, the 
discharge of cargo, and the demolition and sale of a vessel 
condemned under any Slave Trade Act, • shall be effected 
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under the authority of a commission addressed to the 
marshal. Forms of commissions of  appraisement, sale, 
appraisement and sale, removal, discharge of cargo and 
demolition and sale will be found in the Appendix hereto, 
Nos. 44 to 49. 

150. The commission shall, as soon as possible after its 
execution, be filed by the marshal, with a return setting 
forth the manner in which it has been executed. 

151. As soon as possible after the execution of a commis-
sion of sale, the marshal shall pay into court the gross pro-
ceeds of the sale, and shall with the commission file his 
accounts and vouchers in support thereof. 

152. The registrar shall tax the marshal's account, and 
shall report the amount at which he considers it should be 
allowed ; and any party who is interested in the proceeds 
may be heard before the registrar on the taxation. 

153. Application may be made to the judge on motion to 
review the registrar's taxation. 

154. The Judge may, if he thinks fit, order any property 
under the arrest of the court to be inspected. A form of 
order for inspection will be found in the Appendix hereto, 
No. 50. 

DISCONTINUANCE. 

155. The Plaintiff may, at any time, discontinue his ac-
tion by filing a notice to that effect, and the Defendant shall 
thereupon be entitled to have judgment entered for his 
costs of action on filing a notice to enter the same. The 
discontinuance of an action by the Plaintiff shall not preju-
dice any action consolida ted therewith or any counter-claim 
previously set up by th e Defendant. Forms of notice of 
discontinuance and of notice to enter judgment for costs 
will be found in the Appendix hereto, Nos. 51 and 52. 

CONSENTS. 

156. Any consent in writing signed by the parties may, 
by permission of the registrar, be filed, and shall thereupon 
become an order of court. 

CERTIFICATE OF STATE OF ACTION. 

157. Upon the application of any person the registrar 
shall, upon payment of the usual fee, certify as shortly 
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as he conveniently can, the several proceedings had in his 
office in any action or matter, and the dates thereof. 

APPEAL FROM THE JUDGMENT OR ORDER OF A LOCAL JUDGE 
IN ADMIRALTY TO THE EXCHEQUER COURT. 

158. Any person who desires to appeal to the Exchequer 
Court, from any judgment or order of a Local Judge in Ad-
miralty of the said court, shall give security in the sum of 
two hundred dollars if such judgment or order is final, or if 
interlocutory, in the sum of one hundred dollars, to the 
satisfaction of such local judge, or of the judge of the Ex-
chequer Court, that he will effectually prosecute his ap-
peal and pay such costs as may be awarded against him by 
the Exchequer Court. If the appeal is by or on behalf of 
the Crown, no security shall be necessary. 

159. All appeals to the Exchequer Court from any judg-
ment or order of any Local Judge in Admiralty of the 
court shall be by way of rehearing, and shall be brought 
by notice of motion in a summary way, and. no petition, 
case or other formal proceeding other than such notice of 
motion shall be necessary. The appellant may by the 
notice of motion appeal from the whole or any part of any 
judgment or order, and the notice of motion shall state 
whether the whole or part only of such judgment or order 
is complained of, and in the latter case shall specify such 
part. A form of notice of motion on appeal will be found 
in the Appendix hereto, No. 53. 

160. The notice of appeal shall be served upon all parties 
directly affected by the appeal, and it shall not be neces-
sary to serve parties not so affected ; but the Exchequer Court 
may direct notice of the appeal to be served on all or any 
parties to the action or other proceeding, or upon any per-
son not a party, and in the meantime may postpone or 
adjourn the hearing of the appeal upon such terms as may 
be just, and may give such judgment and make such order 
as might have been given or made if the persons served 
with such notice had been priginally parties. Any notice 
of appeal may be amended at any time as the Exchequer 
Court may think fit. 	 • 

161. Notice of appeal from any judgment, whether final 
or interlocutory, or from a final order, shall be a twenty 
days' notice, and notice of appeal from any interlocutory 
order shall be a ten days' notice. 

4 
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162. The Exchequer Court shall in any appeal have all 
its powers and duties as to amendment and otherwise, to-
gether with full discretionary power to receive further evi-
dence upon questions of fact,—such evidence to be either by 
oral examination in court, by affidavit, or by deposition 
taken before an examiner or commissioner. Such fui they 
evidence may be given without special leave upon interlo-
cutory applications, or in any case as to matters which 
have occurred after the date of the decision from which the' 
appeal is brought. Upon appeals from a judgment after 
the trial or hearing of any cause or matter upon their merits, 
such further evidence (save as to matters subsequent as 
aforesaid) shall be admitted on special grounds only, and 
not without special leave of the court. The court shall 
have power to draw inferences of fact and to give any judg-
ment and make any order which ought to have been given 
or made, and to make such further or other order as the case 
may require. The powers aforesaid may be exercised by the 
said court, notwithstanding that the notice of appeal may 
be that part only of the decision may be reversed or varied, 
and such power may also be exercised in favour of all or 
any of the respondents or parties, although such respon-
dents or parties may not have appealed from or complained 
of the decision. The court shall have power to make such 
order as to the whole or any part of the costs of the appeal 
as may be just. 

163. If, upon the hearing of any appeal, it shall appear to 
the Exchequer Court, that a new trial ought to be had, it 
shall be lawful for the said court, if it shall think fit, to order 
that the verdict and judgment shall be, set aside, and that a 
new trial shall be had. 

164. It shall not, under any circumstances, be necessary 
for a respondent to give notice of motion by way of cross-
appeal, but if a respondent intends, upon the hearing of the 
appeal, to contend that the decision of the local judge in 
Admiralty should be varied, he shall within the time speci-
fied in the next rule, or such time as may be prescribed by 
special order, give notice of such intention to any parties 
who may be effected by such contention. The omission to 
give such notice shall not in any way interfere with the 
power of the court on the hearing of the appeal to treat 
the whole case as open, but may, in the discretion of the 
court, be ground for an adjournment of the appeal, or for a 
special order as to costs. 
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165. Subject to any special order which may be nA3?,, 
notice by a respondent under the last preceding rule 
shall, in the case of any appeal from a final judgment, ,be a 
fourteen days' notice, and, in the case of an appeal from an 
interlocutory order, a seven days' notice. 

166. The party appealing from a judgment or order shall 
produce to the registrar of the Exchequer Court the judg-
ment or order or an office copy thereof, and shall leave with 
him a copy of the notice of appeal to be filed, and such 
officer shall thereupon set down the appeal by entering the 
same in the proper list of appeals, and it shall come on to 
be heard according to it.s order in such list unless the Judge 
of the Exchequer Court shall otherwise direct, but so as 
not to come into the paper for hearing before the day named 
in the notice of appeal. 

167. Where an ex parte application has been refused by 
the Local Judge in Admiralty, an application for a similar 
purpose may be made to the Exchequer Court ex parte 
within ten days from the date of such refusal, or within 
such enlarged time as the Judge of the Exchequer. Court 
may allow. 

• 168. When any question of fact is involved in an appeal, 
the evidence taken before the Local Judge in Admiralty 
bearing on such question shall, subject to any special order, 
be brought before the Exchequer Court as follows :— 

(a.) As to any evidence taken by affidavit, by the produc-
tion of printed •copies of such of the . affidavits • as 
have been printed, and office copies of such of them 
as have not been printed ; 

(b.) As to any evidence given orally, by the production 
of a copy of the judge's notes, or such other mate-
rials as the court may deem expedient. 

169. Where evidence has not been printed in the proceed-
ings before the Local Judge in Admiralty, the Local Judge 
in Admiralty, or the Judge of the Exchequer Court, may 
order the whole or any part thereof to be printed for the 
purpose of the appeal. Any party printing evidence for the 
purpose of an appeal without such order shall bear the costs 
thereof, unless the Judge of the Exchequer Court shall 
otherwise order. 

170. If, upon the hearing of an appeal, a question arise 
as to the ruling or direction of the Local Judge, the Exche- 

4 
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quer Court shall have regard to verified notes or other 
evidence, and to such other materials as the court may 
deem expedient. 

171. Upon any appeal to the Exchequer Court no interlo-
cutory order or rule from which there has been no appeal 
shall operate so as to bar or prejudice the Exchequer 
Court from giving such decision upon the appeal as may be 
just. 

172. No appeal to the Exchequer Court from any interloc-
utory order, or from any order, whether final or interlocu-
tory, in any matter not being an action, shall, except by 
special leave of the Exchequer Court, be brought after the 
expiration of thirty days, and no other appeal shall, except 
by such leave, be brought after the expiration of sixty days. 
The said respective periods shall be calculated, in the case 
of an appeal from an order in Chambers, from the time when 
such order was pronounced, or when the appellant first had 
notice thereof, and in all other cases, from the time at 
which the judgment or order is signed, entered, or other-
wise perfected, or, in the case of the refusal of an applica-
tion, from the date of such refusal. 

173. An appeal shall not operate as a stay of execution or 
of proceedings under the decision appealed from, except so 
far as the Local Judge in Admiralty, or the Exchequer Court 
may order ; and no intermediate act or proceeding shall be 
invalidated, except so far as the Judge of the Exchequer 
Court may direct. • 

174. Wherever under Rules 158 to 176 an application may 
be made either to the Local Judge in Admiralty or to the 
Exchequer Court, or the Judge thereof, it shall be made in 
the first instance to the Local Judge in Admiralty. 

175. Every application in respect to any appeal to the 
Exchequer Court or the judge thereof shall be by motion. 

176. On appeal from a Local Judge in Admiralty, interest 
for such time as execution has been delayed by the appeal 
shall be allowed unless the Local Judge otherwise orders, 
and the taxing officer may compute such interest without 
any order for that purpose. 

PAYMENTS INTO COURT. 

177. All moneys to be paid into court shall be paid, upon 
receivable orders to be obtained in the registry, to the ac- 



ADMIRALTY RULES. 	 • 	lvii 

count of the registrar at some bank in the Dominion of 
Canada to be approved by the judge, or, with the sanction 
of the Treasury Board, into the Treasury of the Dominion. 
A form of receivable order will be -found in the Appendix 
hereto, No. 54. 

178. A bank or Treasury receipt for the amount shall be 
filed, and thereupon the payment into court shall be deemed 
to be complete. 

PAYMENTS OUT OF COURT. 

179. No money shall be paid out of court except upon an 
order signed by the judge. On signing a receipt to be pre-
pared in the registry, the party to whom the money is pay-
able under the order will receive a cheque for the amount 
signed by the registrar, upon the bank in which the money 
has been lodged, or an order upon the Treasurer in such 
form as,  the Treasury Board shall direct. A form of order 
for payment out of court will be found in the Appendix 
hereto, No. 55. 

CAVEATS. 

180. Any person desiring to prevent the arrest of any pro-
perty may file a notice, undertaking, within three days 
after being required to do so, to give bail to.  any action or 
counter-claim that may have been, or may be, brought 
against the property, and thereupon the registrar shall enter 
a caveat in the caveat warrant book hereinafter mentioned. 
Forms of notice and of caveat warrant will be found in the 
Appendix hereto, Nos. 56 and 57. 

181. Any person desiring to prevent the release of any 
property under arrest, shall file a notice, and thereupon the 
registrar shall enter .a caveat in the caveat release book 
hereinafter mentioned. Forms of notice and of caveat re-
lease will be found in the Appendix hereto, Nos. 58 and 59. 

182. Any person desiring to prevent the payment of 
money out of court shall file a notice, and thereupon the 
registrar shall enter a caveat in the caveat payment book 
hereinafter mentioned. Forms of notice and of caveat pay-
ment will be found in the Appendix hereto, Nos. 60 and 61. 

183. If the person entering a caveat is not a party to the 
action, the notice shall state his name and address, and an 
address within three miles of the registry at which it shall 
be sufficient to leave all documents required to be served 
upon him. 
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184. The entry of a caveat warrant shall not prevent the 
issue of a warrant, but a party at whose instance a warrant 
shall be issued for the arrest of any property in respect of 
which there is a caveat warrant outstanding, shall be con-
demned in all costs and damages occasioned thereby, unless 
he shall show to the satisfaction of the judge good and suf-
ficient reason to the contrary. 

185. The party at whose instance a caveat release or cav-
eat payment is entered, shall be condemned in. all costs and 
damages occasioned thereby; unless he shall show to the 
satisfaction of the judge good and sufficient reason to the 
contrary. 

186. A caveat shall not remain in force for more than six 
months from the date of entering the same. 

187. A caveat may at any time be withdrawn by the per-
son at whose instance it has been entered, on his filing a 
notice withdrawing it. A form of notice of withdrawal 
will be found in the Appendix hereto, No. 62. 

188. The judge may overrule any caveat. 

SUBPOENA S. 

189. Any party desiring to compel the attendance of a 
witness shall serve him with a subpoena, which shall be 
prepared by the party and issued under the seal of the 
court. Forms of subpoenas will be found in the Appendix 
hereto, Nos. 63 and 64. 

190. A subpoena may contain the names of any number 
of witnesses, or may be issued with the names of the wit-
nesses in. blank.  

191. Service of the subpoena must be personal, and may 
be made by the party or his agent, and shall be proved by 
affidavit. 

ORDERS FOR PAYMENT. 

192. On application by a party to whom any sum has 
been found due, the judge may order payment to he made 
out of any money in court applicable for the purpose. 

If there is no such money in court, or if it is insufficient, 
the judge may order that the party liable shall pay the sum 
found due, or the balance thereof, as the case may be, 
within such time as to the judge shall seem fit. The party 
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to whom the sum is due may then obtain from the registry 
and serve upon the party liable an order for payment under 
seal of the court. A form . of order for payment will be 
found in the Appendix hereto, No. 65. 

ATTACHMENTS. 

193. If any person disobeys an order of the court, or com-
mits a cgnl empt of court, the judge may order him to be • 
attached. A form of attachment will be found in the Ap-
pendix hereto, No. 66. 

194. The person attached shall, without delay be brought 
before the judge, and if he persists in his disobedience or 
contempt, the judge may order him to be committed. Forms 
of order for committal and of committal will be found in 
the Appendix hereto, Nos. 67 and 68. 

The order for committal shall be executed by the mar-
shal. 

EXECUTION. 

195. Any decree or order of the court, made in. the 
exercise of its Admiralty .jurisdiction, may be enforced in 
the same manner as a decree or order made in the exercise 
of the ordinary civil jurisdiction of the court may be en-
forced. 

SEALS. 

196. The'seals to be used in the registry and district re-
gistries shall be such as the Judge of the Exchequer Court 
may from time to time direct. 

INSTRUMENTS, &C. 

197. Every warrant, release, commission, attachment, and 
other instrument to be executed by any officer of, or com-
missioner acting under the authority of, the court, shall be 
prepared in the registry and signed by the registrar, and 
shall be issued under the seal of the court. 

198. Every document issued under the seal of the court 
shall bear date on the day of sealing and shall be deemed 
to be issued at the time of the sealing thereof. 

199. Every document requiring to be served shall be 
served within twelve months from the date thereof, otherwise 
the service shall not be valid. 
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200. Every instrument to be executed by the marshal 
shall be left with the marshal by the party at whose in-
stance it is issued, with written instructions for the execu-
tion thereof. 

NOTICES FROM THE REGISTRY. 

201. Any notice from the registry may be either left at, 
or sent by post by registered letter, to the address for ser-
vice of the party to whom notice is to be given ; and the day 
next after the day on which the notice is so posted shall be 
considered as the day of service thereof, and the posting 
thereof as aforesaid shall be a sufficient service. 

FILING. 

202. Documents shall be filed by leaving the same in the 
registry, with a minute stating the nature of the document 
and the date of filing it. A form of minute on filing any 
document will be found in the Appendix hereto, No. 69. 

203. Any number of documents in the same action may 
be filed with one and the same minute. 

TIME. 

204. If the time for doing any act or taking any proceed-
ing in an action expires on a Sunday, or on any other 
day on which the registry is closed, and by reason thereof 
such act or proceeding cannot be done or taken on that 
day, it may be done or taken on the next day on which 
the registry is open. 

205. Where, by these rules or by any order made under 
them, any act or proceeding is ordered or allowed to be 
done within or after the expiration of a time limited from 
or after any date or event, such time, if not limited by 
hours, shall not include the day of such date or of the 
happening of such event, but shall commence on the next 
following day. 

206. The judge may, on the application of either party, 
enlarge or abridge the time prescribed by these rules or 
forms or by any order made under them for doing any act 
or taking any proceeding, upon such terms as to him shall 
seem fit, and any such enlargement may be ordered although 
the application for the same is not made until after the ex-
piration of the.  time prescribed. 
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SITTINGS OF THE COURT, 

207. The judge shall appoint proper and convenient times 
for sittings in court and in chambers, and may adjourn the 
proceedings from time to time and from place to place as to 
him shall seem fit. 

REGISTRY AND REGISTRAR. 

208. The registry shall be open to suitors during fixed 
hours to be appointed by the judge. 

209. The registrar shall obey all the lawful directions of 
the judge. He shall in person, or by a deputy approved of 
by the judge, attend all sittings whether in court or 
in chambers, and shall take minutes of all the proceedings. 
He shall have the custody of all records of the court. He 
shall not act as counsel or solicitor in the court. 

MARSHAL. 

210. The marshal shall execute by himself or his officer 
all instruments issued from the court which are addressed 
to him, and shall make returns thereof. 

211. Whenever, by reason of distance or other sufficient 
cause, the marshal cannot conveniently execute any instru-
ment in person, he shall employ some competent person as 
his officer to. execute the same. 

HOLIDAYS. 

212. The registry and the marshal's office shall be closed 
on Sundays, Good Friday, Easter Monday, Easter Tuesday, 
and Christmas Day, and on such days as are appointed by 
law or by proclamation to be kept as holidays or fast days. 

RECORDS OF THE COURT. 

218. There shall be kept in the registry a book, to be 
called the minute book, in which the registrar. shall enter 
in order of date, under the head of each action, and on a 
page numbered with the number of the action, a record of 
the commencement of the action, of all appearances entered, 
all documents issued or filed, all acts done, and all orders 
and decrees of the court, whether made by the judge, or by 
the registrar, or by consent of the parties in the action. 
Forms of minute of order of court, of minute on examina-
tion of witnesses, of minute of decree, and of minutes in an 
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action for damage by collision, will be found in the Appen-
dix hereto, Nos. 70 to 73. 

214. There shall be kept in the registry a caveat warrant 
book, a caveat release book, and a caveat payment book, in 
which all such caveats, respectively, and the withdrawal 
thereof, shall be entered by the registrar. 

215. Any solicitor may inspect the minute and caveat 
books. 

216. The parties to an action may, while the action is 
pending, and for one year after its termination, inspect, free . 
of charge, all the records in the action. 

217. Except as provided by the two last preceding rules, 
no person shall be entitled to inspect the records in a pend-
ing action without the permission of the registrar. 

218. In an action which is terminated, any person may, 
on payment of a search fée, inspect the records in the action. 

COPIES. 

219. Any person entitled to inspect any document in an 
action shall, on payment of the proper charges for the same, 
be entitled to an office copy thereof under seal of the court. 

• FORMS. 
220. The forms in the Appendix to these rules shall be 

followed with such variations as the circumstances may 
require, and any party using any other forms shall be liable 
for any costs occasioned thereby. 

FEES. 

221. Subject to the following rules, the fees sat forth in 
the tables of fees in the Appendix hereto shall be allowed 
on taxation. 

222. In any proceeding instituted in the registry at Ot-
tawa the fees to be taken by the registrar shall be paid in 
stamps, and the proceeds of the sale of such stamps shall 
be paid into the Consolidated Revenue Fund of Canada. 

223. Where the fee is per folio, the folio shall be counted 
at the rate of 100 words, and every numeral, whether con-
tained in columns or otherwise written, shall be counted 
and charged for as a word. • 

224. Where the sum in dispute does not exceed $200, or 
the value of the res does not exceed $400, one-half only of 
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the fees (other than disbursements) set forth in the Table 
hereto annexed shall be charged and allowed. 

225. Where costs are awarded to a Plaintiff, the expres-
sion " sum in dispute " shall mean the sum recovered by 
him in addition to the sum, if any, counter-claimed from 
him by the Defendant ; and where costs are° awarded to a 
Defendant, it shall mean the sum claimed from him in 
addition to the sum, if any, recovered by him. 

226. The judge may, in any action, order that half fees 
only shall be allowed. 

227. If the same practitioner acts as both counsel and 
solicitor in an action, he shall not for any proceeding 
be allowed to receive fees in both capacities, nor to 
receive a fee as counsel where the act of a solicitor 
only is necessary. 

CASES NOT PROVIDED FOR. 

228. In all cases not provided for by these Rules the 
practice for the time being in force in respect to Admiralty 
proceedings in the High Court of Justice in England shall 
be followed. 	• 

COMMENCEMENT OF RULES. 

229. These Rules shall come into force on the day on 
which notice of the approval thereof by His Excellency 
the Governor-General in Council, and by Her Majesty in 
Council shall be published in the Canada Gazette, and 
shall apply to all actions then pending in the Exchequer 
Court of Canada on its Admiralty side, as well as to actions 
commenced on and after such day. 

REPEALING CLAUSE. 

230. From and after the day on which the notice of the 
approval of these Rules by His Excellency the Governor-
General in Council and by Her Majesty in Council, 
is published in. the Canada Gazette, the following 
rules and regulations, together with all forms thereto 
annexed, and the table of fees now in force in the 
Exchequer Court in Admiralty proceedings, shall, in res-
pect to any such proceeding in such court be repealed :— 

(a.) The rules and tables of fees for the Vice-Admiralty 
Courts established by an Order of Her Majesty in Council 
of the 23rd day of August, 1883 ; and 
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(b.) The rules and regulations and the table of fees previ-
ously in force in the Maritime Court of Ontario, and macle 
by the judge of such court on the 31st day of January, 
1889, and approved by His Excellency the Governor-
General in Council on the 14th day of February, 1889, and 
all rules of the said Maritime Court of Ontario. 

Dated, at Ottawa, this 5th day of December, A. D. 1892. 

GEO. W. BURBIDGE, 
J.E.C. 

APPENDIX. 

I. FORMS. 

Rule 4. 

Rule 4. 

No.]. 

TITLE OF COURT. 

IN THE EXCHEQUER COURT OF CANADA. 

IN ADMIRALTY. 

or (if instituted in a District Registry) 

IN THE EXCHEQUER COURT OF CANADA. 

THE QUEBEC (or as the case may be) ADMIRALTY DISTRICT. 

No. 2. 

TITLE OF ACTION IN REM 

[Title of court.] 

No. 	[here insert the number of the action]. 

A.B., Plaintiff, 
against 

	

(a.) The Ship 	  

	

or (b.) The Ship 	 and freight. 

	

or (c.) The Ship 	 her cargo and freight. 
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or (if the action is against cargo only), . 
(a.) The cargo ex the Shiplstate name of ship on board of 

which the cargo now is or lately was laden]. 
or (if the action is against the proceeds realized by the sale 

of the ship or cargo), 

(e.) The proceeds of the Ship 	  

or (f.) The proceeds of the cargo ex the Ship. 	  

or as the case may be. 

Action for [state nature of action, whether for damage by 
collision, wages, bottomry, 4rc., as the case may be.] 

No. 3. 

TITLE OF ACTION IN PERSONAM. 

[Title of court] 

No. 	[here insert the number of the action.] 

A B., Plaintiff 
against • 

The Owners of the Ship 	 , [or as the case 
may be]. 

Action for [state nature of action as in precedingform.] 

Rule 4. 

No. 4. 

	

TITLE OF ACTION IN THE NAME OF THE CROWN. 	Rule4. 

[Title of court.] 

No. 	[insert number of action]. 
Our Sovereign Lady the Queen. 

[add, where necessary, in Her Office of Admiralty]. 
against 

(a.) The Ship 

	

	 , [or as the case may be], 
or, 

(b.) A.B., &c. [the person or persons proceeded against]. 
Action for [state nature of action]. 



lxvi 

Rule 5. 

EXCHEQUER COURT REPORTS. [VOL. III. 

No. 5. 

WRIT OF SUMMONS IN REM. 

(L.s.) 	 [Title of court and action.] 

VICTORIA, by the grace of God, of the United Kingdom 
of Great Britain and Ireland, Queen, Defender of the 
Faith, Empress of India. 

To the owners and all others interested in the Ship 	 
[her cargo and freight, ic., or as the case may be.] 

WE command you that, within one week after the service 
of this writ, exclusive of the day of such service, you do 
cause an appearance to be entered for you in Our Exchequer 
Court of Canada in the above-named action ; and take notice 
that in default of your so doing the said action may pro-
ceed, and judgment may be given, in your absence. 

Given at Ottawa (or as the case may be) in- Our said 

court, under the seal thereof, this 	  

day of 	• 18 	 

Memorandum to be subscribed on the Writ. 

This writ may be served within twelve months from the 
date thereof, exclusive of the day of such date, but 
not afterwards. 

The Defendant (or Defendants) may 'appear hereto by 
entering an appearance (or appearances) either 
personally or by solicitor at the registry of the said 
court situate at Ottawa (or as the case may be). 

Rule 5. 

No. 6. 

WRIT OF SUMMONS IN PERSONAM.. 

[Title of court and action.] 
(L.S.) 

VICTORIA, by the grace of G'od, &c. 

To C.D., of 	 , and E.F., of 	•  

We command you that, within one week after the service 
of this writ, exclusive of the day of such service, you do 
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cause an appearance to be entered for you in our Exchequer 
Court of Canada, in the above-named action ; and take no-
tice that in default of your so doing the said action may 
proceed, and judgment may be given, in your absence. 

Given at Ottawa (or as the case may be) in Our said 
court, under the seal thereof this 	day 
of 	18 	 

Memorandum to be subscribed on the Writ. 

This writ may be served within twelve months from the 
date thereof, exclusive of the day of such date, but 
not afterwards. 

The Defendant (or Defendants) may appear hereto by 
entering an appearance (or appearances) either per-
sonally or by solicitor at the registry of the said 
court situate at Ottawa (or as the case may be). 

No. 7. 

WRIT OF SUMMONS IN PERSONAM FOR SERVICE OUT OF Rules 5-20-23. 
JU RISDICTION. 

(L.s.) 	 [Tille of court and action.] 

VICTORIA, by the grace of God, &c. 

To C. D., of 	 , E. F., of 	  

We command you that within (here insert the number of 
days directed by the .ledge ordering the serl>ire or notice) after 
the service of this writ (or notice of this writ, as the case may 
be,) on you, inclusive of the day of such service, you do 
cause an appearance to be entered for you in Our Exchequer 
Court of Canada, in the above named action, and take notice 
that in default of your so doing the Plaintiff may proceed 
therein, and judgment may be given in your absence. 
Given at Ottawa (or as the case may be) in Our said court, 
under the seal thereof, this 	day of 	18 	 

Memorandum to be subscribed on Writ as in Form No. 6. 

Indorsement to be made on the Writ before the issue thereof:— 

N.B.---This writ is to be used where the Defendant or 
all the Defendants, or one or more Defendant or Defendants, 
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is or are out of the jurisdiction. When the Defendant to be 
served is not a British subject, and is not in British domin-
ions, notice of the writ and not the writ itself, is to be 
served upon him. ' 	 • 

No. 8. 

Rules 23-24 NOTICE IN LIEU OF WRIT FOR SERVICE OUT OF JURISDIC- 
TION. 

[Title of court and action.] 

To a D., of 	 • 
Take notice that A. B., of 	, has commenced an 

action against you C. D. in the Exchequer Court of Canada 
at Ottawa, (or in the 	Admiralty District, as the 
case may be,) by writ of that court, dated the 	  
day of 	 , A.D. 18 	; which writ is indorsed 
as follows : (Copy in full the indorsements), and you are 
required within 	 days after the receipt of this 
notice, inclusive of the day of such receipt, to  defend the 
said action, by causing an appearance to be entered for you 
in the said court to the said action, and in default of your 
so doing the said A. B. may proceed therein, and judgment 
may be given in your absence. 

You may appear to the said writ by entering an appear-
ance personally or by your solicitor at the office of the 
registrar of the said court at Ottawa) or at 	 
in the 	 Admiralty District, as the case may be). 

(Signed,) 	A. B., of 	&c., 

Or 	X.Y., of 	 
Solicitor for A. B. 

No. 9. 

Rule 5. 	INDORSEMENTS TO BE MADE ON THE WRIT BEFORE ISSUE 
THEREOF. 

(1.) The Plaintiff claims [insert description of claim as given 
in Form No. 10]. 
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(2.) This writ was issued by the Plaintiff in person, who 
resides at [state Plaintiff's place of residence, with name of 
street and number of house, if any]. 

or, 
This writ was issued by C. D., of [stale place of business] 

solicitor for the Plaintiff 
(3.) All documents required to be served upon the said 

Plaintiff in the action may be left for him at ,[insert address 
for service within three miles of the registry]. 

or, 
Where the action is in the name of the Crown :— 

(1.) A. B., &c., claims [insert description of claim as given 
in Form No. 10]. 

(2.) This writ was issued by A. B. [state name and address 
of person prosecuting in the name of the Crown, or his solicitor, 
as the case may be]. 

(3.) All documents required to be served upon the Crown 
in this action may be left at [insert address for service within 
three miles of the registry]. 

No. 10. 

INDORSEMENTS of CLAIM. 	 Rule 5. 

(1.) Damage by collision : 
The Plaintiffs as owners of the Ship " Mary " [her cargo 

and freight, 4-c., or as.the case may be] claim the sum of S 	 
against the Ship " Jane " for damage occasioned by a col- 
lision which took place [state where] on the 	day of 
	 , and for costs. 

(2.) Salvage : 
The Plaintiffs, as the owners, master, and crew of the 

Ship " Mary," claim the sum of $ 	for salvage services 
rendered by them to the Ship " Jane " [her cargo and freight 
4-c., or as the case may be] on the 	day of 	 
18 	, in or near [state where the services were rendered], 
and for costs. 

(3.) Pilotage: 
The Plaintiff claims the sum of $ 	for pilotage of 

the Ship " Jane " on the 	day of 	18 	 
from [state where pilotage commenced] to [state where pilotage 
ended], and for costs. 

5 
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(4.) Towage : 
The Plaintiffs, as owners of the Ship " Mary," claim the 

sum of $ 	for towage services rendered by the said 
Ship to the Ship "Jane " [her cargo and freight, kc., or as the 
case may be], on the 	day of 	1.8 	, at or 
near [state where the services were rendered], and for costs. 

(5.) Master's wages and disbursements : 
The Plaintiff claims the sum of $ 	, for his wages 

and disbursements as master of the Ship " Mary," and to 
have an account taken thereof, and for costs. 

(6.) Seamen's wages : 
The Plaintiffs, as seamen on board the Ship "Mary" 

claim the sum of $ 	, for wages due to them, as fol- 
lows, and for costs : 

to A.B., the mate, $-_,  for two month wages from 
the 	day of 	 

to C.D., able seaman $ 	&c., &c.; 
[and the Plaintiffs claim to have an account taken thereof.] 

(7.) Necessaries, repairs, kc. : 
The Plaintiff's claim the sum of $ 	, for neces- 

saries supplied (or repairs done, &c., as the case may be) to 
the Ship "Mary " at the port of 	on the 	 
day of 	, and for costs [and the Plaintiffs claim to 
have an account taken thereof]. 

(8.) Possession : 
(a.) The Plaintiff, as sole owner of the Ship " Mary," of 

the port of 	, claims possession of the said ship. 
(b.) The Plaintiff, as owner of 48-64th shares of the Ship 

	

" Mary," of the port of   , claims possession of the 
said Ship against C. D., owner of 16-64th shares of the same 
Ship. 

(9.) Mortgage : 
The Plaintiff, under a mortgage dated the 	  

day of 	 , claims against the Ship " Mary," [or 
the proceeds of the Ship " Mary," or as the case may be], the 
sum of $ 	 , as the amount due to him for principal 
and interest, and for costs. 
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(10.) Claims between Co-Owners : 
(a.) The Plaintiff, as part owner of the -Ship "Mary," 

claims against C.D., part owner of the same Ship, the sum 
of $ 	, as part of the earnings of the said Ship due to 
the Plaintiff, and for costs ; and to have an account taken 
thereof. 

(b.) The Plaintiff, as owner of 24-64th shares of the Ship 
" Mary," being dissatisfied with the management of the said 
Ship by his co-owners, claims that his co-owners shall give 
bail in the sum of $ 	, the value of his said shares, for 
the safe return of the Ship to the Dominion of Canada [or 
to the District, as the case may be]. • 

(11.) Bottomry : 
The Plaintiff, as assignee of a bottomry bond, dated the 
	day of 	 , and granted by C.D., as master 
of the Ship " Mary " of 	; to A.B. at the port of 	 
claims the sum of $ 	against the Ship "Mary" [her 
cargo and freight, 4-c., or as the case may be] as the amount 
due to him under the said bond, and for costs. 

(12.) Derelict : 
A.B., claims to have the Derelict Ship "Mary " [or cargo, 

4-c., or as the case may be,] condemned as forfeited to Her 
Majesty in Her Office of Admiralty. 

(13.) Piracy . 
A.B., Commander of H.M.S. " Torch," claims to have the . 

Chinese junk "Tecumseh " and her cargo condemned as for-
feited to Her Majesty as having been captured from pirates. 

(14.) Slave Trade : 
A.B., Commander of H.M.S. " London " claims to have 

the vessel, name unknown [together with her cargo and 12, 
slaves] seized by him on the" 	day of 	18 	, 
condemned as forfeited to Her Majesty, on the-ground that 
the said vessel was at the time of her seizure engaged in or 
fitted out for the Slave Trade, in violation of existing treaties 
between Great Britain and Zanzibar (or of the Act 5 Geo. 
IV. c 113, or as the case may be). 

or 
C.D., the owner of the 	vessel 	[and cargo, or 

as the case may be] captured by H. M. S. " London" on the 
	day of 	18 	, claims to have the said 
vessel [and cargo, or as the case may be] restored to him [to-
gether with costs and damages for the seizure thereof]. 

5i 
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(15.) Under Pacific Islanders Protection Acts : 
A.B., as Commander of H.M.S. " Lynx," claims to have 

the British Ship " Mary" and her cargo condemned as for-
feited to Her Majesty, for violation of the Pacific Islanders 
Protection Acts, 1872 and 1875. 

(16.) Under Foreign Enlistment Act : 
A.B. claims to have the British Ship "Mary," together 

with the arms and munitions of war on board thereof, con-
demned as forfeited to Her Majesty for violation of the 
Foreign Enlistment Act, 1870. 

(17.) Under Customs Acts : 
A.B. claims to have the Ship " Mary" [or as the case may 

be] condemned as forfeited to Her Majesty for violation of 
[state Act under which forfeiture is claimed]. 

(18.) Recovery of pecuniary forfeiture or penalty : 
A:B. claims judgment against the Defendant for penalties 

for violation of [state Act under which penalties are claimed]. 

No. 11. 

Rule 18. 	AFFIDAVIT OF SERVICE OF A WRIT OF SUMMONS. 

[Title of court and action.] 

County of 	  

I, A.B., of 	in the County of 	 
[calling or occupation] make oath and say: 

1. That I did on the 	day of 	18 
serve the writ of summons herein by [here state the mode in 
which the service was effected, whether on the owner, or un the 
ship, cargo or freight, 4-c , as the case may be] on 	the 
	day of 	18_ 

(Signed). 

SWORN before me, &c. 
A Commissioner, 4-c. 

A. B. 
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No. 12. 

APPEARANC E. 

(1.) By Defendant in person. 

[Title of court and action.] 

Take notice that I appear in this action. 
Dated this 	day of 	18 

Rule 28. 

(Signed) 	C.D., Defendant. 

My address is 	  
My address for service is 	 

(2.) By Solicitor for Defendant. 
[Title of Court and Action] 

Take notice that I appear for C.D. of [insert address of 
C.D.] in this action. 
• Dated this 	day of 	18 	 

(Signed) 	X.Y., 
Solicitor for C.D. 

My place of business is 	  
My address for service is 	  

No. 13. 

	

INDORSEMENT OF SET-OFF OR COUNTER-CLAIM. 	Rule 28. 

The Defendant [or, if he be one of several Defendants, the 
Defendant C.D.] owner of the ship " Mary" [or as the case 
may be] claims from the Plaintiff [or claims to set-off against 
the Plaintiff's claim] the sum of 	for [state the nature 
of the set-of or counter-claim and the relief or remedy required 
as in Form No. 10, mutatis mutandis] and for costs. 	' 
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No. 14. 

AFFIDAVIT TO LEAD WARRANT. 

[Title of court and action.] 

I, A.B. [state name and address] make oath and say that I 
have a claim against the Ship "Mary " for [state nature of 
claim]. 

And I further make oath and say that the said claim has 
not been satisfied, and that the aid of this court is required 
o enforce it. 

On the 	day of 	18 , 
the said A.B. was duly sworn to (Signed) A.B. 
the truth of this affidavit at 	 

Before me, 
E.F., &c. 

or 
Where the Action is in the name of the Crown, 

I, A.B., &c. [state name and address of person suing in the 
name of the Crown] make oath and say that I claim to have 
the Ship "Mary " and her cargo [or the vessel, name un-
known, or the cargo ex the Ship " Mary," 4.e., or as the case 
may be] condemned to Her Majesty ;— 

(a.) as having been fitted out for or engaged in the Slave 
Trade in violation of [state Act or Treaty alleged to 
have been violated] ; 

or (b.) as having been captured from pirates ; 
or (c.) as having been found derelict ; 
or (d.) for violation of [state Act alleged to have been vio-

lated, or as the case may be]. 

I further make oath and say that the aid of this court is 
required to enforce the said claim. 

On the 	 day of 	18 	, 
the said A.B. was duly sworn to (Signed) A.B. 
the truth of this affidavit at 

Before me, 
E.F., &c. • 
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No. 15. 

WARRANT. 

(L.s.) 	 [Title of court and action.] 

VICTORIA, &C. 

To the Marshal of the Admiralty District of 	  
[or Sheriff of the County of 	 or as the case may be]. 
We hereby command you to arrest the ship 	  
her cargo. and freight, &c., or as the case may be], and to 
keep the same under safe arrest, until you shall receive 
further orders from Us. 

Given at 	 in our said court, under the seal 
thereof, this 	day of 	 18 

Warrant 
Taken out by 

No. 16. 

CERTIFICATE OF SERVICE TO BE INDORSED ON THE WARRANT Rule 44. 
AFTER SERVICE THEREOF. 

This warrant was served by [state by whom and in what 
mode service was effected] on 	 the 	 
day of 	 18 

	

(Signed) 	G. H., 

	

Marshal of the Admiralty. District of 	
D 
 [or,  

Sheriff of the County of 	, or as the case 
may be]. 

(Signed) 	E. F., 
Registrar (or District Registrar, as the case may be). 

No. 17. 

BAILBOND. 

[Title of court and action.] 

Know all men by these presents that we [insert names, 
addresses, and descriptions of the sureties in.  full] hereby jointly 
and severally submit ourselves to the jurisdiction of the 
said court, and consent that if the said [insert name of party 

Rule 46. 
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for whom bail is to be given, and state whether Plaintiff or 
Defendant,] shall not pay what may be adjudged against 
him in the above named action, with costs [or, for costs, if 
bail is to be given only for costs], execution may issue against 
us, our heirs, executors, and administrators, goods and chat-
tels, for a sum not exceeding [state sum in letters] dollars. 

This Bailbond was signed by 
the said 	  
and 	  
the sureties, the 	day of 	Signatures of sureties. 
	18 	, in the registry 
of the Exchequer Court of Canada 
[or as the case may be]. 

Before me, 
E. E, 

Registrar, or District Registrar, 
[or clerk in the registry, or Commis- 
sioner to take bail, or as the case may 
be]. 

No. 18. 

Rule 46. 	 COMMISSION TO TAKE BAIL. 

[Title of court and action.] 
[L.S.] 

VICTORIA, &C. 

To [state name and description of Commissioner], Greeting. 
Whereas in the above-named action bail is required to be 

taken on behalf of [state name of party for whom bail is to be 
given, and whether Plaintiff or Defendant] in the sum of 
[state sum in letters] dollars, to answer judgment in the said. 
action. 

We, therefore, hereby authorize you to take such bail on 
behalf of the said 	 from two sufficient 
sureties, upon the bailhond hereto annexed, and to swear 
the said sureties to the truth of the annexed affidavits as to 
their sufficiency, in the form indorsed hereon. 
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And we command you, that upon the said bond. and affi-
davits being duly executed and signed by the said sureties, 

. 	you do transmit the same, attested by you, to the registry 
'of our said court. 

Given at 	 in our said Court, under the seal 
thereof, this 	 day of 	1~ 

(Signed) 	E. F., 
Registrar or District Registrar. 

Commission to take bail. 
• Taken out by 	  

Form of Oath to be administered to each surety. 

You swear that the contents of the affidavit, to which you 
have subscribed your name, are true. 

So help you GOD. 

No. 19. 

AFFIDAVIT OF JUSTIFICATION. Rule 47. 

[Title of court and action.]  

I [state name, address, and description of surety], one of the 
proposed sureties for [stale name, address, and description of 
person for whom bail is to be given] make oath and say that 
I am worth more than the sum of [state in letters the sum in 
which bail is to be given] dollars, after the payment of all my 
debts. 
On the 	day of 	  

18_, the said 	  
was duly sworn to the truth of this 
affidavit at 	  Signature of surety. 

Before me, 	 . 
E. F.,  Registrar. 

or District Registrar or Commissioner, 
or as the case may be.] 
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No. 20. 

NOTICE OF BAIL. 

[title of court and action.] 

Take notice that I tender the under-mentioned persons 
as bail on behalf of [state name, address, and description or 

party for whom bail is to be given, and whether Plaintz ff or 
Defendant] in the sum of [state sum in letters and figures] to 
answer judgment in this action [or judgment and costs, or 
costs only, or as the case may be]. 

Names, addresses, and descriptions of 

SURETIES. 	 REFEREES. 

(1) 	  
(2) 	  

Dated this 	day of 	 18 	. 

(Signed) 	X. Y. 

No. 21. 

Rule 51. 	 NOTICE OF OBJECTION TO BAIL. 

[Tille of court and action.] 

Take notice that I object to the bail proposed to be given 
by [state name, address, and description of surety or sureties 
objected to] in the above-named action. 

Dated the 	day of 	 18 	 
(Signed) 	A.B. 

No. 22. 

Rule 57. 	 RELEASE. 

(L.s.) 	[Title of court and action.] 

VICTORIA, &C. 

To the Marshal of the Admiralty District of 	  
(or the Sheriff of the County of 	 , or as the case 
may be.) Greeting : 
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Whereas by our warrant issued in the above-named action 
on the 	day of 	 18_, we did com- 
mand you to arrest [state name and nature of property arrested] 
and to keepthe same under safe arrest until you should 
receive further orders from us. We do hereby command you 
to release the said [state name and nature of property to be 
released) from the said arrest upon payment being made to 
you of all fees due to and charges incurred by you in res-
pect of the arrest and custody thereof. 

Given at 	 , in Our said court, under the seal 
thereof,_ 	day of 	 18_. 

Release 
Taken out by 	  

(Signed) 	E.F., 
Registrar [or District Registrar]. 

No. 23. 
PLEADI NGS. 	 Rule 64. 

(1.) In an Action for damage by collision : 
a. (The "Atlantic.") 

STATEMENT OF CLAIM. 

[Title of court and action.) 
Writ issued 	• 	18_. 

1. Shortly before 7 p.m. on the 31st January, 1878, the 
brig "Anthes," of 234 tons register, of which the Plaintiff, 
George De Garis, was then owner, whilst on a voyage from 
Cardiff to Granville, in France, laden with coals, and 
manned with a crew of nine hands, all told, was about 
fifteen miles S.E. E. from the Lizard Light. 

2. The wind at that time was about E.N.E., a moderate 
breeze, the weather was fine, but slightly hazy, and the tide 
was about slack water, and of little force. The "Anthes" 
was sailing under all plain sail, close hauled on the port 
tack, heading about S.E. and proceeding through the water 
at the rate of about five knots per hour. Her proper regu-
lation side sailing lights were duly placed and exhibited • 
and burning brightly, and a good look-out was being kept 
on board of her. 

3. At that time those on board the " Anthes " observed 
the red light of a sailing vessel, which proved to 
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be 	the " Atlantic," at the distance of about from 
one mile and a half to two miles from the "Anthes," 
and bearing about one point on her port bow. The 
"Anthes " was kept close hauled by the wind on the 
port tack. The " Atlantic " exhibited her green light 
and shut in her red light, and drew a little on to the star-
board bow of the "Anthes," and she was then seen to be 
approaching and causing immediate danger of collision. 
The helm of the "Anthes " was thereupon put hard down, 
but the " Atlantic," although loudly hailed from the 
" Anthes," ran against and with her stem and starboard 
bow struck the starboard quarter of the "Anthes " abaft the 
main rigging, and did her so much damage that the 
" Anthes," soon afterwards sank, and was with her cargo 
wholly lost, and four of her hands were drowned. 
. 4. There was no proper look-out kept on board the 
" Atlantic." 

5. Those on board the "Atlantic" improperly neglected 
to take in due time proper measures for avoiding a collision 
with the " Anthes." 

ti. The helm of the " Atlantic " was ported at au improper 
time. 

7. The said collision, and the damages and losses conse-
quent thereon, were occasioned by the negligent and impro-
per navigation of those on board the "Atlantic" 

The Plaintiff claims- 
1. A declaration that he is entitled to the damage 

proceeded for. 
2. The condemnation of the Defendants [and their bail] 

in such damage and in costs. 
3. To have an account taken of such damage with the 

assistance of merchants. 
4. Such further or other relief as the nature of the case 

may require. 

Dated the 	day of 	18 	 
(Signed) 	A.B., Plaintiff. 

DEFENCE AND COUNTER-CLAIM. 

[Title of court and action.] 

1. The Defendants are the owners of the Swedish barque 
" Atlantic," of 988 tons register, carrying a crew of nineteen 
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hands all told, and at the time of the circumstances herein-
after stated bound on a voyage to Cardiff. 

2. A little before 6.80 p.m., of the 81st January, 1878, the 
" Atlantic " was about fifteen miles S.E. by S. of the Lizard. 
The wind was E.N.E. The weather was hazy. The 
" Atlantic," under foresail, fore and main topsails, main top-
gallant sail, and jib, was heading about W.S.W., making from 
five to six knots an hour with her regulation lights duly 
exhibited and burning, and a . good look-out being kept on 
board her. 

3. In these.  circumstances the red lights of two vessels 
were observed pretty close together, about half mile off, and 
from two to three points on the starboard bow. The helm 
of the " Atlantic " was put to port in order to pass on the 
port sides of these vessels. One, however, of the vessels, 
which was the "Anthes," altered her course, and' exhibited 
her green light, and caused danger of collision. The helm 
of the " Atlantic " was then ordered to be steadied, but be-
fore this order could be completed was put a hard-a-port. 
The "Anthes " with her starboard side by the main rigging 
struck the stem of the " Atlantic " and shortly afterwards 
sank, her master and four of her crew being saved by the 
" Atlantic." 

4. Save as herein-before admitted, the several statements 
in the statement of claim are denied. 

5. The " Anthes " was not kept on her course as required 
by law. 

6. The helm of the " Anthes " was improperly star-
boarded. 

7. The collision was caused by one or both of the things 
stated in the fifth and sixth paragraphs hereof, or other-
wise by the negligence of the Plaintiffs, or of those 
on board the " Anthes." 

8. The collision was not caused or contributed to by the 
Defendants, or by any of those on board the " Atlantic." 

And by way of Counter-claim, the Defendants say—
They have suffered great damage by reason of the 

collision. 
And they claim as follows :- 

1. Judgment against the Plaintiff [and his bail] for the 
damage occasioned to the Defendants by the col-
lision, and for the costs of this action. 

2. To have an account taken of such damage with the 
assistance of merchants'. 
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3. Such further and other relief as the nature of the 
case may require. 

Dated the 	day of , 	18 	 
(Signed) 	C. D. Brc., Defendants. 

REPLY. 

[Title of court and action.] 

The Plaintiff denies the several statements contained in 
the statement of defence and counter-claim, [or admits the 
several statements contained in paragraphs 	and 	of the 
statement of defence and counter-claim, but denies the other 
statements contained therein.] 

Dated the 	day of 	18 
(Signed) 	A. B., Plaintiff. 

b. ( The "Julia David") 
• 

STATEMENT OF CLAIM. 

[Title- of, court and action.] 

Writ issued 	 18 

1. At about 2 a.m. on the 4th day of September, 1876, the 
steamship " Sarpedon," of 1,556 tons register, and 225 
horse power, of which the Plaintiffs were owners, whilst 
on a voyage from Shanghai, and other ports to London, 
with a cargo of tea and other goods, was about eighty miles 
south-west of Ushant. 

2. The wind at such time was about south-west, the 
weather was a little hazy and occasionally slightly thick, 
and the " Sarpedon " was under steam and sail, steering 
north-east, and proceeding at the rate of about ten knots • 
per hour. Her proper regulation masthead and side lights 
were duly exhibited and burning . brightly, and a good 
look-out was being kept. 

3. At such time the masthead and red lights of a steam 
vessel, which proved to be the above-named vessel " Julia 
David," were seen at the distance of about two miles from 
and ahead of the " Sarpedon," but a little on her port 
bow. The helm of the " Sarpedon " was ported and hard 

• 



ADMIRALTY RULES. 	 lxxxiii 

a-ported, but the " Julia David" opened her green light to 
the "Sarpedon," and although the engines of the " Sarpe-
don" were immediately stopped, and her steam whistle 
was blown, the " Julia David " with her stem struck the 
" Sarpedon " on her port side, abreast of her red light, and. 
did her so much damage that her master and crew were 
compelled to abandon ber, and she was lost with her 
cargo. The " Julia David " went away without render-
ing assistance to those' on board the "Sarpedon," and 
without answering signals which were made by them 
for assistance. 

4. Those on board the " Julia David " neglected to keep 
a proper look-out. 

5. Those on board the " Julia David " neglected to duly 
port the helm of the "Julia David." 

6. The helm of the " Julia David " was improperly star-
boarded. 

7. The " Julia David " did not duly observe and comply 
with the provisions of Article 16 of the " Regulations for 
Preventing Collisions at Sea." 

8. The said collision was occasioned by the improper and 
negligent navigation of the " Julia David." 

The Plaintiffs claim- 
1. A declaration that they are entitled to the damage 

proceeded for, and the condemnation of the said 
steamship " Julia David," and the Defendants, 
therein, and in costs. 

2. To have an account taken of such damage with the 
assistance of merchants. 

3. Such further and other relief as the nature of the 
case may require. 

Dated the 	day of 	18 	. 
(Signed) 	A.B. 4"c., Plaintiffs. ' 

DEFENCE AND COUNTER-CLAIM. 

[Title ' of court and action.] 

1. The Defendants are the owners of the Belgian screw 
steamship " Julia David," of about 1,274 tons register, and 
worked by engines of 140 horse power nominal, with a 
crew of 30 hands, which left Havre on the 2nd of Septem-
ber, 1876, with a general cargo, bound to Alicante and other 
ports in the Mediterranean. 
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2. About 2.45 a.m. of the 4th September, 1816, the " Julia 
David," in the course of her said voyage, was in the Bay of 
Biscay. The weather was thick with a drizzling rain, and 
banks of fog and a stiff breeze blowing from S.S.W., 
with a good deal of sea. The " Julia Daivid," under steam 
alone, was steering S.S.W. Q  W. by bridge steering compass, 
or S.W. W. magnetic, and was making about five knots 
an hour. Her regulation lights were duly exhibited and 
burning brightly, and a good look-out was being kept on 
board her. 

3. In the circumstances aforesaid those on board the 
David " was kept on. her course. But after a short time 
the " Sarpedon " opened her red light and caused danger 
of collision. The helm of the " Julia David" was there-
upon put hard a-port, and her engines stopped and almost 
immediately reversed full speed, but, nevertheless, the " Sar-
pedon " came into collision with the " Julia David," striking 
with the port side her stern and port bow, and doing her 
considerable damage. 

4. The vessels separated immediately. The engines of the 
" Julia David " were then stopped, and her pumps sounded. 
She was making much water, and it was found necessary 
to turn her head away from the wind and sea. As soon as 
it could be done without great danger, she was steamed in 
the direction in which those on board her believed the 
"Sarpedon" to be, but when day broke and no traces of the 
"Sarpedon " could be discovered, the search was given up, 
and the " Julia David," being in a very disabled state, made 
her way to a port of refuge. 

5. Save as hereinbefore appears, the several statements 
contained in the statement of claim are denied. 

6. A good look-out was not kept on board the "Sarpe-
don." 

7. The helm of the " Sarpedon " was improperly ported. 
8. Those on board the " Sarpedon " improperly neglected 

or omitted to keep her on her course. 
9. Those on board the "Sarpedon" did not observe the 

provisions of Article 16 of the " Regulations for Preventing 
Collisions at Sea." 

10. The collision was occasioned by some or all of thp,  
matters and things alleged in the 6th, 7th, 8th, and 9th 
paragraphs hereof, or otherwise by the default of the 
" Sarpedon," or those on board her. 
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11. No blame in respect of the collision is attributable to 
the " Julia David " or to any of those on board her. 

And by way of counter-claim the Defendants say that the 
collision caused great damage to the " Julia David." 

And they claim— 
(1.) The condemnation of the Plaintiffs [and their bail] 

in the damage caused to the " Julia David " and 
in the costs of this action. • 

(2.) To have an account' taken of such damage with 
the assistance of merchants. 

(3.) Such further and other relief as the nature of the 
case may require. 

Dated the 	day of 	18 	. 

(Signed) 	C. D., 4^c., Defendants. 

REPLY. 

[Title of court and action.] 

The Plaintiffs deny the several statements contained in 
the statement of defence and counter-claim [or, as the case 
may be]. 

Dated the 	day of 	18 	. 

	

(Signed) 	A. B., 4.c., Plaintiffs. 

(2.) In an Action for Salvage : 

. 	a. (The " Crosby.") 

STATEMENT OF CLAIM. 

[Title of court and action.] 

Writ issued 	18 	. 

1. The "Asia" is an iron screw steamship of 902 tons. 
net register tonnage, fitted with engines of 120 horse-power 
nominal, is of the value of $ 	, and was at the time of 

6 
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the services hereinafter stated manned with a crew of 
twenty-three hands under the command of George Hook 
Bawn, her master. 

2. At about 9 a.m. on the 29th of • April, 1877, while the 
" Asia "—which was in ballast proceeding on a voyage 
to Nikolaev to load a cargo of grain—was between Odessa 
and Ochakov, those on board her saw a steam-ship ashore 
on a bank situated about ten miles to the westward of 
Ochakov. The " Asia " immediately steamed in the direc-
tion of the distressed vessel which made signals for assist-
ance. 

3. On nearing the distressed vessel, which proved to t e 
the " Crosby," one of the " Asia's " boats was sent to the 
" Crosby," . in charge of the second mate of the " Asia," and 
subsequently the master of the " Crosby " boarded the 
" Asia," and at the request of the master of the " Crosby " 
the master of the " Asia " agreed to endeavour to tow the 
" Crosby " afloat. 

4. The " Crosby " at this time was fast aground, and was 
lying with her head about N.N.W. 

5. The master of the " Asia" having ascertained from 
the master of the " Crosby " the direction in which the 
" Crosby " had got upon the bank, the " Asia " steamed 
up on the starboard side of the " Crosby " and was lashed 
to her. 

6. The "Asia " then set on ahead and attempted to tow 
the " Crosby " afloat, and so continued towing without 
effect until the hawser which belonged to the " Asia " 
broke. 

7. The masters of the two vessels being then both agreed 
in opinion that it would be necessary to lighten the 
"Crosby" before she could be got afloat, it was arranged that 
the cargo from the " Crosby " should be taken on board the 
"Asia." 

8. The "Asia" was again secured alongside the " Crosby" 
and the hatches being taken off cargo was then discharged 
from the "Crosby" into the "Asia," and this operation was 
continued until about 6 p.m., by which time about 100 tons 
of such cargo had been so discharged. 

9. When this had been done both vessels used their steam, 
and the "Asia" tried again to get the " Crosby " off, but with-
out success. The " Asia" then towed with a hawser ahead 
of the " Crosby," and succeeded in getting her afloat, upon 
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which the " Crosby " steamed to an anchorage and then 
brought up. 

10. The " Asia " steamed after the " Crosby " and again 
hauled alongside of her and commenced putting the tran-
shipped cargo again on board the " Crosby," and continued 
doing so until about 6 a.m. 'of the 30th of April, by which 
time the operation was completed, and the " Crosby " and 

• her cargo being in safety the " Asia" proceeded oh her 
voyage. 

11. By the services of the Plaintiffs the "Crosby" and her 
cargo were rescued from a very dangerous and critical posi-
tion, as in the event of bad weather coming on whilst she 
lay aground she would have been in very great danger of 

• being lost with her cargo. 
12. The "Asia" encountered some risk in being lashed 

alongside the " Crosby," and she ran risk of also getting 
aground and of losing her charter, the blockade of the port 
of Nikolaev being at the time imminent. 

13. The value of the hawser of the " Asia " broken as 
herein stated was $ 	 

14. The " Crosby" is an iron screw steam-ship of 1,118 
tons net (1,498 gross) register tonnage. As salved, the 
" Crosby " and her cargo and freight have been agreed for 
the purposes of this action at the value of S... 	 

The Plaintiffs claim- 
1. Such an amount of salvage, regard being had to the 

said agreement, as the court may think fit to award. 
2. The condemnation of the Defendants [and their bail] 

in the salvage and in costs. 
3. Such further and other relief as the case may require. 

Dated the 	day of 	• 	18 

(Signed) 	A.B., 4-c., Plaintiffs. 

DEFENCE. 

• [Title of court and action.] 

1. The Defendants admit that the statement of facts con-
tained in the statement of claim is substantially correct, 
except that the reshipment of the cargo on board the 
"Crosby" was completed by 4 a.m. on the 30th April. 

6i 
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2. The Defendants submit to the judgment of the court 
to award such a moderate amount of salvage to the Plain-
tiffs under the circumstances aforesaid as to the said court 
shall seem meet. 

(Signed) 	C.D., 8re., Defendants. 

REPLY. 

[Title of court and action.] 

The Plaintiffs deny the statement contained in the 1st 
paragraph of the statement of defence that the shipment of 
the cargo was completed by 4 a.m. on the 30th April. 

Dated the 	day of 	— _18____ 

(Signed) 	A.B., 4-c. Plaintiffs. 

b. ("The Newcastle.") 

STATEMENT OF CLAIR. 

[Title of court and action.] 

Writ issued 	18_  

1. The " Emu" is a steam tug belonging to the Whitby 
Steam Boat Company, of six tons register, with engines of 
40 horse-power, nominal, and was at the time of the circum-
stances hereinafter stated manned by a crew of five hands. 

2. Just before midnight on the 22nd of July, 1876, when 
the " Emu" was lying in Whitby harbour, her master was 
informed that a screw steamship was ashore on Kettleness 
Point. He at once got up steam, but was not able, owing 
to the tide, to leave the harbour till about 1.45 a.m. of the 
23rd. 

3. About 2 a.m. the " Emu" reached the screw steam-ship, 
which was the "Newcastle," which was fast upon the rocks, 
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with a kedge and warp out. The wind was about N., blow-
ing fresh ; the sea was smooth, but rising ; the tide was 
Flood. 

4. The master of the " Emu " offered his services, which 
were at first declined by the master of the " Newcastle "; 
shortly afterwards the kedge warp broke and the " New-
castle " swung square upon the 'land and more upon the 
rocks. The master of the "Newcastle " then asked the master 
of the " Emu" to tow him off, and after some conversation 
it was agreed that the remuneration should be settled on 
shore. 

5. About 3 a.m. those on board the " Emu " got a rope 
from the Newcastle " on board, and began to tow. After 
come towing this rope brc ke. The tow-line of the " New-
castle" was then got on board. the " Emu," and the " Emu " 
kept towing and twisting the "Newcastle," but was unable 

• to get her off till about 5 a.m., when it was near high water. 
The master of the "Emu" then saw that it was necessary to 
try a click or jerk in order to get the " Newcastle " off, and 
accordingly, at the risk of straining his vessel, he gave .a 
strong click in a northerly direction, and got the " Newcastle" 
off. 

6. The master of the " Emu" then asked if the " Newcastle " 
was making water, and was told a little only, but as he saw 
that the hands were at the pumps he kept the " Emu " by 
the " Newcastle " until she was abreast of Whitby. He 
then inquired again if any assistance was wanted, and being 
told that the " N ewcastle " was all right, and should proceed ' 
on her voyage, he steamed the " Emu " back into Whitby 
harbour about 7 a.m. 	_ 

7. About 8 a.m. a gale from N.E. which continued all,that 
day and the next, came on to blow with a high sea. If the 
" Newcastle" had not been got off before the gale came on 
she would have gone to pieces on the rocks. 	 ' 

8. By the services aforesaid the " Newcastle " and her cargo 
and the lives of those on board her were saved from total 
loss. 

9. The " Newcastle." is a screw steamship of 211 tons re-
gister, and was bound from Newcastle to Hull with a gen-
eral cargo and 19 passengers. The value of the " Newcastle" 
her cargo and freight, including passage money, are as fol-
lows : — 

The "Newcastle," $ 	, her cargo, $ 	; freight 
and passage money, $ 	; in all, $ 	 
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Plaintiffs claim— 
(1.) The condemnation of the Defendants [and their bail] 

in such an amount of salvage remuneration as to the 
court may seem just, and in the costs of this action. 

(2.) Such further and other relief as the nature of the case 
may require. 

Dated 	day of 	 18 

(Signed) 	A.B., 4'c., Plaintiffs. 

DEFENCE. 

[Title of court and action.] 

1. At about 6.45 p.m. on the 22nd of July, 1876, the iron 
screw steam-ship "Newcastle," of 211 tons register, propel-
led by engines of 45 horse-power, and manned by 12 hands, 
her master included, whilst proceeding on a voyage from 
Newcastle to Hull with cargo and passengers, ran aground 
off Kettleness Point, on the coast of Yorkshire. 

2. The tide at this time was the first quarter ebb, the 
weather was calm, and the sea was smooth, and the " New-
castle," after grounding as aforesaid, sat upright and lay 
quite still, heading about E.S.E. Efforts were then made 
to get the " Newcastle " again afloat by working her engines, 
but it was found that this could not be done in the then 
state of the tide. 	 • 

3. At about 10 . p.m. of the said day a kedge, with a 
warp attached to it, was carried out from the "Newcastle" 
by one of her own boats and dropped to seaward, and • 
such warp was afterwards hove taut and secured on 
board the " Newcastle " with the view of its being 
hove upon when the flood tide made. Several cobles 
came to the " Newcastle " from Runswick, and the men 
in them offered their assistance, but their services, not 
being required, were declined. 

4 At about 2 a.m. of the following morning the steam 
tug " Emu," whose owners, master, and crew are the 
Plaintiffs in this action, came to the " Sewcastle " and 
offered assistance, which was also declined. 

5. The flood tide was then making, and by about 2.45 
a.m. the "Newcastle" had floated forward, and attempts 
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were made to get the stern of the " Newcastle" also 
afloat, and the warp attached to the aforesaid kedge 
was attempted to be hove in, but the said warp having 
parted, the master of the " Newcastle " endeavoured 
ineffectually to make an agreement with the master of 
" Emu " to assist in getting the " Newcastle " afloat, and 
at about 3 a.m. a rope was given to the " Emu" from 
the port bôw of the "Newcastle," and directions were 
given to the " Emu" to keep the head of the "New-
castle " to the eastward in the same way as it had 
been kept by the aforesaid kedge anchor and warp. The 
" Emu" then set ahead and almost immediately the said 
rope was broken. A coir hawser was thereupon given to 
the " Emu," and those on board her were directed not to 
put any strain on it, but to keep the " Emu" paddling 
ahead sufficiently to steady the head of the " Newcastle," 
and to keep her head to the eastward. This the " Emu " 
did and continued to do until about 4.40 a.m., when 
the " Newcastle," by means of her own engines, was 
moved off from the ground, and the " Emu " was brought 
broad on the port bow of the " Newcastle," and the " Emu" 
had to stop towing and to shift the rope from her port 
bollard, where it was fast to her towing hook ; but the 
" Newcastle " continuing to go ahead, the said rope had to 
be let go on board the " Emu," and it was then hauled in 
on board the " Newcastle." The "Newcastle " under her 
own steam, then commenced proceeding south, the wind 
at the time being N.N.W. and light, and the weather fine. 
It was afterwards ascertained that the "Newcastle " was 
making a little water in her afterhold, and her hand 
pumps were then worked, and they kept the"Newcastle" free. 

6. The " Emu " proceeded back with the " Newcastle " 
as far as Whitby, and the " Newcastle" then continued on 
her voyage and arrived in the Humber at about 2.45 p.m, 
of the same day. 

7. During the time aforesaid the master, crew, and pas-
sengers of the " Newcastle " remained on board the " New-
castle," and no danger was incurred in their so doing. 

8. Save as herein appears the Defendants deny the truth 
of the several statements contained in the statement of claim. 

9. The Defendants have paid into Court and tendered to 
the Plaintiffs for their services the sum of $ 	, and have 
offered to pay their costs, and the Defendants submit that 
such tender is sufficient. 

Dated the 	 day of 	18 	 
(Signed) C.D. kc., Defendants. 
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(3.) In an action for distribution of salvage : 

STATEMENT OF CLAIM. 

[Title of court and action.] 

Writ issued 	18 

1. Describe briefly the salvage services, slating the part 
taken in them by the Plaintiffs, and the capacity in which they 
were serving. 

2. The sum of $ 	 has been paid by the owners of the 
ship, &c [state name of ship or other property salved] to the 
Defendants, as owners of the ship [slate name of salving ship], 
and has been accepted by them in satisfaction of their claim 
for salvage, but the said Defendants have not paid and re-
fuse to pay any part of that sum to the Plaintiffs for their 
share in. the said salvage services. 

The Plaintiffs claim -- 
1. An equitable share of the said sum of $ _ _, to be 

apportioned among them as the court shall think 
fit and the costs of this action. 

2. Such other relief as the nature of the case may re-
quire. 

Dated the 	day of 	18 

(Signed) 	A.B., 8ic., Plaintiffs. 

(4.) In an Action for master's wages and disbursements : 

a. (" The Princess.") 

STATEMENT OF CLAIM. 

[Title of court and action.] 

Writ issued_ -- — -- 	18 	. 

1. The Plaintiff; on the 10th day of February, 1877, was 
appointed by the owner of the British barque " Princess," 

proceeded against in this action, master of the said barque, 
and it was agreed between the Plaintiff and the said owner 
that the wages of the Plaintiff as master should be $ 	 
per month. 

2. The Plaintiff acted as master of the said barque from the 
said 10th day of February until the 25th day of October, 
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1877, and there is now due to him for his wages -as master 
during that time the sum of $ 	 

3. The Plaintiff as master of the said barque expended 
various sums of money for necessary disbursements on ac-
count of the said barque ; and there is now due to him in 
respect of the same a balance of 

The Plaintiff claims- 
1. A decree pronouncing the said sums, amounting in 

the whole to $ 	, to be due to him for 
wages and disbursements, and directing the said 
vessel to be sold and the amount due to him to be 
paid to him out of the proceeds. 	• 

2. Such further and other relief as the nature of the 
case may require. 
Dated the 	day of 	18 	. 

(Signed) 	A. B., Plaintiff 

b. ("The Northumbria.") 

STATEMEUIcT OF CLAIM. 

[Title of court and action.] 

Writ issued 	 18 

1. In or about the month of July, 1873, the Plaintiff was 
engaged by the owners of the British ship " Northumbria " 
to serve on heard her as ,her master, at wages after the rate 
of $ 	 per month, and he entered into the service of 
the said ship as her master accordingly, and thenceforward 
served on board her in that capacity and at that rate of 
wages until he was discharged as hereinafter stated. 

2. When the Plaintiff so entered into the service of the 
said ship she was lying at the port of North Shields in 
the county of Northumberland, and she thence sailed to 
Point de G-aile, and thence to divers other ports abroad, 
and returned home to Cardiff, where she arrived on the 1st 
day of October, 1875. 

3. The " Northumbria," after having received divers re-
pairs at Cardiff, left that port on the 5th day of November, 
1875, under the command of the Plaintiff on a voyage, 



xciv 	 EXCHEQUER COURT REPORTS. [VOL. III. 

which is thus described in the ship's articles signed by 
the Plaintiff and her crew before commencing the same ; 
viz.: " A voyage from Cardiff,to Bahia or Pernambuco, and 
" any ports or places in the Brazils, or North or South 
" America, United States of America, Indian, Pacific, or 
" Atlantic Oceans, China or Eastern Seas, Cape Colonies, 
" West Indies, or Continent of Europe, including the 
" Mediterranean Sea or Seas adjacent, to and fro if re-
" quired for any period not exceeding three years, but 
` finally to a port of discharge in the United Kingdom or 

" Continent of Europe." 

4. The "Northumbria," after so leaving Cardiff, met with 
bad weather and suffered damage, and was compelled to 
put back to Falmouth for repairs before again proceeding 
on her voyage. 

5. The Plaintiff was ready and willing to continue in the 
service of the " Northumbria," and to perform his duty as 
her master on and during the said voyage, but the Defen-
dants, the owners of the " Northumbria," wrongfully and 
without reasonable cause discharged the Plaintiff on the 
23rd day of November from his employment as master, 
and appointed another person as master of the " Northum-
bria" on the said voyage in the place of the Plaintiff, and 
thereby heavy damage and loss have been sustained by the 
Plaintiff. 

6. The Plaintiff, whilst he acted as master of the "North-
umbria," earned his wages at the rate aforesaid ; and he 
also, as such master, made divers disbursements on account 
of the " Northumbria " ; and there was due and owing to 
the Plaintiff in respect of such his wages and disburse-
ments, at the time of his discharge, a balance of 
	 , which sum the Defendants with- 

out sufficient cause have neglected and refused to pay to 
the Plain tiff. 

The Plaintiff claims- 
1. Payment of the sum of $ 	 , the balance 

due to the Plaintiff for his wages and disburse-
ments, with interest thereon. 

2. Ten days double pay, according to the provisions of 
section 187 of " The Merchant Shipping Act, 
1854." 

3. Damages in respect of his wrongful discharge by 
the Defendants. 



ADMIRALTY RULES. 	 xcv 

4. The condemnation of the Defendants [and their bail] 
in the amounts claimed by or found due to the 
Plaintiff. 

5. To have an account taken [with the assistance of 
merchants] of the amount due to the Plaintiff in 
respect of his said wages and disbursements, 
and for damages in respect of such wrongful 
discharge. 

6. Such further and other relief as the nature of the 
case may require. 

Dated the 	day of 	18 	. 
(Signed) 	A.B., Plaintif. 

0 

DEFENCE. 

[Title of court and action.] 

1. The Defendants admit the statements made in the 1st, 
2nd, 3rd and 4th paragraphs of the Plaintiff's statement of 
claim. 

2. Whilst the " Northumbria" was upon her voyage in 
the said 3rd paragraph mentioned, and before and until 
she put into Falmouth, as in the said 4th paragraph men-
tioned, the Plaintiff was frequently under the influence of 
drink. 

3. During the night of the 10th November, 1875., and the 
morning of the 11th November, 1875, whilst a violent gale 
was blowing and the ship was in danger, the Plaintiff was 
wholly drunk and was incapable of attending to his duty . 

• as master of the said ship ; and in consequence of the con-
dition of the Plaintiff much damage was done to the said 
ship, and the said ship was almost put ashore. 

4. The damage in the 4th paragraph of the statement of 
claim mentioned was wholly or in part occasioned by the 
drunken condition of the Plaintiff during the said voyage 
from Cardiff to Falmouth. 

5. The Defendants having received information of the 
above facts on the arrival of the said ship at Falmouth, and 
having made due inquiries concerning the same, had reason-
able and probable cause to and did discharge the Plaintiff 
from their employment as master of the said ship on. the 23rd 
November, 1875. 
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6. The Plaintiff; on the 12th day of November, 1875, 
whilst the said ship was at Falmouth, wrongfully and im-
properly tore out and destroyed certain entries which had 
been made by the mate of the said ship in her log-book re-
lating to said sea voyage from Cardiff to Falmouth ; and the 
Plaintiff substituted in the said log-book entries made by 
himself with intent to conceal the true facts of said voyage 
from the Defendants. 

7. The Defendants bring into court the sum of $ 	in 
respect of the Plaintiff's claim for wages and disbursements, 
and say that the said sum is enough to satisfy the Plaintiff's 
said claim in that behalf. The Defendants offered to pay 
the plaintiff's costs to this time in respect of those two 
causes of action. 

Dated the_ 	day of 	 18 	. 

(Signed) 	C.D., E.F., kc., Defendants. 

REPLY. 

[Title of court and action.] 

The Plaintiff denies the several statements contained in 
the statement of defence [or as the case may be]. 

Dated the 
	

day of 	18 	. 
(Signed) 	A.B., Plaintiff. 

(5.) In an Action for Seamen's wages: 

STATEMENT OF CLAIM: 

[Title of Court and Action.] 

Writ issued 	 .18 

1. The Plaintiff, A.B., was engaged as mate of the British 
brig " Bristol," at the rate of $ 	per month, and 
in pursuance of that engagement served as mate on board 
the said brig from the 	 day of 	  
18 	, to the 	 day of 	18 	, and 
during that time as mate of the said brig earned wages 
amounting to $ 	 . After giving credit for the 
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Balance due 
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sum received by him on account, as shown in the schedule 
hereto, there remains due to him for his wages a balance of 
s 	 

2. The Plaintiffs C. D., E. F. and G. H. were engaged as 
able seamen on board the said brig, and having in pursu-
ance of that engagement served as able seamen on board 
the said brig during the periods specified in the schedule 
hereto, earned thereby as wages the sums set forth in the 
same schedule, and after giving credit for the sums received 
by them respectively, on account of the said wages, there 
remain due to them the following sums, namely :-- 

To C.D. the sum of $ 	 
To E.F. 	$ 	 
To G.H. 	$ 	 

3. The Plaintiffs I K. and L. M. were engaged as ordinary 
seamen on board the said brig, and having served on board 
the same in pursuance of the said engagement during the 
periods specified in the schedule hereto, earned thereby 
the sums set forth in the same schedule, and after giving 
credit for the sums received by them respectively, on ac-
count of the said wages, there remain due to them the fol-
lowing sums, namely :— 

To I.K. the sum of $ 	 
To L.M. 	$ 	 

SCHEDULE referred to above. 

Wages due to A.B., mate, from the 	 18 	, 
to the 	 18 T, 	months and 	days at 
	 per month. 

	

Less received on account 	- $ 	 

	

Balance due 	- $ 	• 

Wages due to C.D., able seaman, from the 	  
18 	, to the 	 18 	, 	months and 	 
days, at $ 	per month. . 
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[Soon with the wages due to the other Plaintiffs]. 

The Plaintiffs claim- 
1. The several sums so due to them respectively with 

the costs of this action. 
2. Such double pay as they may be entitled to under 

sec. 187, of " The Merchant Sapping Act, 1854." 
3. Such other relief as the nature of the case may 

require. 

Dated the 	 day of 	18 	 

(Signed) 	A.B., 4^c.. Plaintiffs. 

(6.) In an Action for bottonary : 

STATEMENT OF CLAIM. 

[Title of court and action.] 
Writ issued 	18 

1. In the month of July, 1876. the Italian barque " Roma 
Capitale " was lying in the port of Rangoon in the Pegu 
Division of British Burmah, and Pietro Ozilia, her master, 
being in want of funds, was compelled to borrow on bot-
tomry of the said barque and her freight from the Cassa 
Marittima di Genova the sum of $ 	for the necessary 
and indispensable repairs, charges, and supplies of the said 
vessel in the said port of Rangoon, and to enable her to 
prosecute her voyage from Rangoon to Akyab and thence 
to 	  

2. Accordingly, by a bond of bottomry dated the 11th day 
of the said month of July and duly executed by him, the 
said Pietro Ozilia, in consideration of the sum of $ 	 
lent by the said. Cassa Marittima di Genova upon the 
said adventure upon the said barque and freight at the 
maritime premium of 23 per cent, bound himself and the 
said barque and the freight to become payable in respect of 
the said voyage to pay to the said Cassa Marittima di 
Genova, their successors or assigns, the sum of $ 	 
(which included the principal charges and the maritime 
interest due thereon), within 30 days after the said barque 
should arrive at her port of discharge ; and the said bond 
provided that the said Cassa Marittima di Genova should 
.take upon themselves the maritime risk of the said voyage. 



ADMIRALTY RULES. 	 xcix 

3. The " Roma Capitale " has since successfully prose-
cuted her said intended voyage for which the aforesaid 
bond was granted, and arrived at 
as her port of discharge on or about the 30th day of March, 
1877. 

4. Before the issue of the writ in this action the said 
bond became due and payable, and was duly endorsed by 
the said Cassa Marittima di Genova to the Plaintiffs who 
thereby became and are the legal holders thereof, and the 
said sum of $ 	 is now due and owing thereon 
to the Plaintiffs. 

The Plaintiffs claim- 
1. A declaration for the force and validity of the said 

bond. 
2. The condemnation of the said barque " Roma Capi- 

tale" and her freight in the sum of $ 	  
with interest thereon at per cent per annum 
from the time when the said bond became payable, 
and in costs. 

3. A sale of the said barque and the application of the 
proceeds of her sale and of her freight in payment 
to the Plaintiffs of the said amount and interest 
and costs. 

4. Such further and other relief as the case may re-
quire. 

Dated the 	day of 	 18 	. 

(Signed) 	A. B., S-c., Plaintiffs. 

(7.)In an Action for mortgage : 
STATEMENT OF CLAIM. 

[Title of court and action.] 
Writ issued 	 18 	 

'1. The above-named brigantine or vessel " Juniper " is a 
British ship belonging to the port of 	 , of the 
registered tonnage of 109 tons or thereabouts, and at the time 
of Lthe mortgage hereinafter mentioned, Thomas Brock, of 
	was the registered owner of the said 

brigantine. 
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2. On the 4th day of July, 1876, ath parts or shares of 
the said brigantine were mortgaged by the said Thomas 
Brock to the Plaintiff, to secure the payment by the said 
Thomas Brock to the Plaintiff of the sum of$ 	, together 
with interest thereon at the rate of — per cent per annum 
ou or before the 1st day of July, 1877. 

3. The said mortgage of the " Juniper " was made by an 
instrument dated the 4th day of July, 1876, in the form 
prescribed by the 66th section of " The Merchant Shipping 
Act, 1854," and was duly registered in accordance with the 
provisions of the said Act. 

4. No part of the said principal sum or interest has been 
paid, and there still remains due and owing to the Plaintiff 
on the said mortgage security the principal sum of $_ 	 
together with a large sum of money for interest and ex-
penses, and the Plaintiff, although he has applied to the 
said Thomas Brock for payment thereof, cannot obtain pay-
ment without the assistance of this Court. 

The Plaintiff claims- 
1. Judgment for the said principal sum of $ 	 

together with interest and expenses. 
2. To have an account taken of the amount due to the 

Plaintiff. 
3. Payment out of the proceeds of the said brigantine 

now remaining in court, of the amount found due 
to the Plaintiff, together with costs [or to have the 
said brigantine sold, 4-c., as the case may be.] 

4. Such further and other relief as the nature of the 
case may require. 

Dated the 	 __day of 	 18.._. 
(Signed) 	A. B., Plaintiff. 

(8.) In an Action between co-owners (for account) : 

STATEMENT OF CLAIM. 

[Title of court and action.] 

Writ issued 	 1.8 	. 

1. The " Horlock " is a sailing ship of about 40 tons 
register, trading between 	 and 	 
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2. By a bill of sale duly registered on the 11th day of 
June, • 1867, the Defendant, John Horlock, who was then 
sole owner of the above named ship "Horlock," transferred. 
to Thomas Worraker, of 	  
tith parts or shares of the ships for the sum of $ 	 

3. By a subsequent bill of sale duly registered on the 
16th December, 1876, the said Thomas Worraker transferred 
his said H-th shares of the ship to George Wright, the 
Plaintiff, for the sum of $ 	 

4. The Defendant, John Horlock, has had the entire man-
agement and the command of the said ship from the 11th. 
day of June, 1867, down to the present time. 

5. The Defendant has from time to time up to and in-
cluding the 24th September, 1874, rendered accounts of the 
earnings of the ship to the aforementioned Thomas Wor-
raker, but since the said 24th of September, 1874, the 
Defendant has rendered no accounts of the earnings of 
the ship. 

6. Since the 16th December, 1876, the ship has continued 
to trade between 	 and 	  
and the Plaintiff has made several applications to the 
Defendant, John Horlock, for an account of the earnings of 
the ship, but such applications have proved ineffectual. 

7. The Plaintiff is dissatisfied with the management of 
the ship, and consequently desires that she may be sold. 

The Plaintiff claims- 

1. That the court may direct the sale of the said ship 
" Horlock." 

2. To have an account taken of the earnings of the said 
ship, and that the Defendant may be condemned 
in the amount which shall be found due to the 
Plaintiff in respect thereof, and in the costs of 
this action. 

3. Such further or other relief as the nature of the case 
may require. 

Dated. the 	day of 	18 	 

(Signed) 	A. B., Plaintiff. 

7 
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DEFENCE. 
[Title of court and action.] 

1. The defendant denies the statements contained in 
paragraph 2 of the statement of claim. 

2. The Defendant further says that he never at any time 
signed any bill of sale transferring any shares whatever of 
the said ship " Horlock " to the said Thomas Worraker, and 

- 	further says that if any such bill was registered as alleged 
on the 11th June in. the said 2nd paragraph (which the 
Defendant denies) the same was made and registered fraud-
ulently and without the knowledge, consent, or authority 
of the Defendant. 

3. The Defendant does not admit the statements contained 
in the 3rd paragraph of the statement of claim, and says 
that if the said Thomas Worraker transferred any shares of 
the said ship to the Plaintiff as alleged (which the Defen-
dant does not admit), he did so wrongfully and unlawfully, 
and that he had not possession of or any right to or in 
respect of said shares. 

4. The Defendant denies the statements contained in para-
graph 5 of the statement of claim, and says that he never 
rendered any such accounts as alleged therein. 

5. The Defendant does not admit the statements con-
tained in paragraph 6 of the statement of claim. 

Dated the 	day of 	18 	. 
(Signed) 	C,.D., Defendant. 

REPLY. 

[Title of court and action.] 

The Plaintiff denies the several statements in the state-
ment of defence. 

day of 	18 

LB., (Signed) 	Plaintiff. 

Dated the 

1111111MION=MIMI-" ,4MM"-- 
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(9.) in an Action for Possession. 

STATEMENT OF CLAIM. 

[Title of court and action.] 

Writ issued. 

1. The Plaintiffs are registered owners of a shares 
in the British ship " Native Pearl," and such shares are 
held by them respectively as follows :— 

Morgan Parsall Griffiths is owner of 1 shares, 
Edmund Nicholls of -~1- shares, William Meagher 
ff44.- shares, Isaac Butler of -A shares, and William 
Herbert of 6-8T shares. 

2. The only owner of the said ship other than the Plain-
tiffs is John Nicholas Richardson, who is the registered 
owner of the remaining 	shares of the said ship, and has 
hitherto acted as managing owner and ship's husband of 
the said ship, and has possession of and control over the 
said ship and her certificate of registry. 

3. The Defendant, the said John Nicholas Richardson, 
has not managed the said ship to the satisfaction of the 
Plaintiffs, and has by his management of her occasioned 
great loss to the Plaintiffs ; and the Plaintiffs in conse-
quence thereof before the commencement of this action 
gave notice to the Defendant to cease acting as managing 
owner and ship's husband of the said ship, and revoked his 
authority in that behalf; and demanded from the Defendant 
the possession and control of the said ship and of her cer-
tificate of registry, but the Defendant has refused and still 
refuses to give possession of the said ship and certificate to 
the Plaintiffs, and the Plaintiffs cannot obtain possession 
of them without the assistance of this court. 

4. The Defendant has neglected and refused to render 
proper accounts relating to the management and earnings 
of the said ship, and such accounts are still outstanding, 
and unsettled between the Plaintiffs and the Defendant. 

The Plaintiffs claim- 
1. Judgment giving possession to the Plaintiffs of the 

said ship and of her certificate of registry. 
2 To have an account taken, with the assistance of 

merchants, of the earnings of the ship. 
3. A sale of the Defendant's shares in the said ship. 

18 
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4. Payment out of the proceeds of such sale of the 
balance (if any) found due to the Plaintiffs and of 
the costs of this action. 

5. Such further and other relief as the nature of the 
case may require. 

Dated the 	day of 	18 

(Signed) 	A.B., &c., Plaintiffs. 

(10.) In an Action for Necessaries : 

STATEMENT OF CLAIM. 

[Title of court and action.] 

Writ issued 	 18----. 

1. The Plaintiffs at the time of the occurrences hereinafter 
mentioned carried on business at the port of 	 as 
bonded store and provision merchants and ship chandlers 

2. The " Sfactoria" is a Greek ship, and in the months of 
June, July, August and September, 1874, was lying in the 
said port of 	 under the command of one George 
Lazzaro, a foreigner, her master and owner, and in the said 
month of September she proceeded on her voyage to 	 

3. The Plaintiffs, at the request and by the direction of 
the said master, supplied during the said months of June, 
July, August and September, 1874, stores and other neces-
saries for the necessary use of the said ship upon the said 
then intended voyage to the value of $ 	 , for 
which sum an acceptance was given by the said George 
Lazzaro to the Plaintiffs ; but on the 4th day of February, 
L815, the said acceptance, which then became due, was dis- 
honoured, and the said sum of $ 	with interest 
thereon from the said 4th day of February, 1875, still re-
mains due and unpaid to the Plaintiffs. 

4. In the month of August aforesaid the Plaintiffs, at the 
request of the said master, advanced to him the sum of 
$ 	for the necessary disbursements of the said ship at 
the said port of 	 , and otherwise on account of 
the said ship ; and also at his request paid the sum of 
	, which was due for goods supplied for the neces- 

sary use of the said ship on the said voyage ; and of the 



ADMIRALTY RULES. 

sums so advanced and paid there still remains due and un- 
paid to the Plaintiffs the sum of $ 	with interest 
thereon from the 5th day of January, 1875, on which last 
mentioned day a promissory note given by the said George 
Lazzaro to the said Plaintiffs for the said sum of $ 	 
was returned to them dishonoured. 

5. The Plaintiffs also at the said master's request, between 
the 1st of September, 1874, and the commencement of this 
action paid various sums amounting to $ 	for the. 
insurance of their said debt. 

6. The said goods were supplied and the said sums ad-
. vanced and paid by the Plaintiffs upon the credit of the said 
ship, and not merely on the personal credit of the said 
master. 

The Plaintiffs "claim- 
1. Judgment for the said sums of $ 	 and 

$ 	together with interest thereon. 
2. That the Defendant [and his bail] be condemned 

therein, and in costs. 

or 

2. A sale of the said ship, and payment of the said sums 
and interest out of the proceeds of such sale, to-
gether with costs. 

S. Such further and other relief as the case may require. 

Dated the 	day of 	18 	. 

(Signed) 	A. B., 4^c., Plaintiffs. 

(11.) In an Action for condemnation of a ship or cargo, 
4-c.: 

STATEMENT OF CLAIM. 

[Title of court and action.] 

Writ issued 	18 	 

State briefly the circumstances of the seizure, or, if an Affi-
davit of the circumstances has been filed, refer to the Affidavit. 

A.B. [state name of person suing in the name of the Crown] 
claims— 

cv 
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The condemnation of the said ship 	 [and her 
cargo, and of the said slaves, or as the case may be], 
on the ground that the said ship, &c., was at the 
time of the seizure thereof fitted out for or engaged 
in the Slave Trade [or as having been captured 
from pirates, or for violation of the Act 	 
S. 	_ _ or as the case may be]. 

Dated the 	 day of 	 18 
(Signed) 	A.B. 

(12.) In an Action for Restitution of a Ship or Cargo : 

STATEMENT OF CLAIM. 

[Title of court and action.] 

Writ issued 	 18 	. 

Slate briefly the circumstances of the seizure. 
C.D. [State name of person claiming restitution] claims— 

The restitution of the said vessel 	[and her cargo, 
or as the case may be] together with costs and damages for 
the seizure thereof [or as the case may be] 

Dated the 	day of 	18 	 

(Signed) 	C. D. 4.c., Plaintiffs. 

(13.) In a Piracy case, where the captors intend to apply 
for Bounty, add— 

A. B. further prays the Court to declare— 
(1.) That the persons attacked or engaged were pirates. 

(2.) That the total number of pirates so engaged or 
attacked was 	 of whom 	were 
captured. 

(3.) That the vessel [or vessels and boats] engaged was 
[or were] 	[and 	]. 

Dated the 	day of 	 18 	. 
(Signed) 	 A. B. 
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(14.) In an Action for recovery of any pecuniary forfeiture 
or penalty : 

STATEMENT OF CLAIM. 

[Title of court and action.] 

Writ issued 	 18 	. 

State briefly the circumstances, and the Act and section of 
Act, under which the penalty is claimed. 

I, A. B., claim to have the Defendant condemned in a 
penalty of $ 	, and in the costs of this action. 

Dated the 	day of 	 18 

	

(Signed) 	A. B. 

No. 24. 

INTERROGATORIES. 	 Rule 69. 

[Title of court and action.] 

Interrogatories on behalf of the Plaintiff A. B. [or Defend-
ant C. D.] for the examination of the Defendants C. D. and 
E. F. [or Plaintiff A. B., or as the case may be]. 

1. Did not, &c. 
2. Have not, &c. 
The Defendant C. D. is required to answer the interroga- 

	

tories numbered 	 
The Defendant E. F. is required to answer the interroga- 

	

tories numbered 	 

	

Dated the 	day of 	 18 	. 

(Signed) 	A.B. [or C.D., as the case may be.] 
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No. 25. 

Rule 69. 	 ANSWERS TO INTERROGATORIES. 

[Title of court and action.] 

The answers of the Defendant C.D. [or Plaintiff A.B., &c.] 
to the interrogatories filed for his examination by the Plain-
tiff A. B. [or Defendant C. D., kr..] 

In answer to the said interrogatories I, the above-named 
C.D. [or A.B., &c.], make oath and say as follows :- 

1. 	  
2. 	  

&c. 	&c. 	&c. 

On the 	day of 	 
18_ , the said C.D. [or A.B., cc.,] 
was duly sworn to the truth of 
this affidavit at 	  (Signed) CD. [or A.B.] 

Before me, 
E. F., cc. 

No. 26. 

Rule 71. 
AFFIDAVIT OF DISCOVERY. 

[Title of court and action.] 

I, the Defendant C. D. [or Plaintiff A. B., 4-c.], make oath 
and say as follows : 

1. I have in my possession or power the documents relat-
ing to the matters in question in this action, set forth in the 
first and second parts of the first schedule hereto. 

2. I object to produce the documents set forth in the 
second part of the said first schedule on the ground that 
[state grounds of objection, and verify the facts as far as may 
be]. 

3. I have had, but have not now, in my possession or 
power the documents relating to the matters in question 
in this action as set forth in the second schedule hereto. 

4. The last mentioned documents were last in my posses-
sion or power on [state when]. 

5. [Here state what has become of the last mentioned docu-
ments, and in whose possession they now are.] 
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6. According to the best of my knowledge, information, 
and belief, I have not now and never had in my possession, 
custody, or power, or in. the possession, custody or power 
.of my solicitor or agent, or of any other person or 
persons on my behalf, any deed, account, book of account, 
voucher, receipt, letter, memorandum., paper or writing, or 
.any copy of or extract from any such document, or any 
other document whatsoever, relating to the matters in ques-
tion in this action, ' or any of them, or wherein any entry 
has been made relative to such matters, or any of them, 
other than and except the documents set forth in the said 
first and second schedules hereto. 

SCHEDULE No. 1. 

Part 1. 

• [Here set out documents.], 
Part 2. 

[Set out documents.] 

SCHEDULE No. IL 
[Set out documents.] 

On the 	day of 	 1 	- 
18 	said C.D. [or A.B. 8^c.] I 
v~Tas duly sworn to the truth (Signed) C. D. [or A.B.] •of this affidavit at 	  

Before me, 

No. 27. 	 Rule 72. 

NOTICE TO PRODUCE. 

[Title of court and action.] 

Take notice that the Plaintiff A.B. [or Defendant C.D.] 
requires you to produce for his inspection, on or before the 
	 day of 	 , the following documents. 

Here describe the documents 'i equired to be produced.] 

Dated 	 day of 	 18 	 

	

(Signed) 	A.B., Plaintiff, 
[or C.D., Defendant.] 

To C.D., Defendant, 
[or as the case may be.] 
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or delivery, &c. 
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No. 28. 

NOTICE TO ADMIT DOCUMENTS. 

[ Title of court and action.] 

Take notice that the Plaintiff; A.B. [or Defendant C. D.] in 
this action proposes to adduce in evidence the several docu-
ments hereunder specified, and that the same may be in-
spected by the Defendant [or Plaintiff], his solicitor or agent, 
at 	 on 	  , between the hours 
of 	 and 	 ; and the Defendant [or 
Plaintiff] is hereby required, within forty-eight hours from 
the last mentioned hour, to admit that such of the said 
documents as are specified as originals were respectively 
written, signed or executed, as they purport respectively 
to have been ; that such as are specified as copies are true 
copies ; and that such documents as are stated to have been 
served, sent, or delivered, were so served, sent or delivered 
respectively ; saving all just exceptions to the admissibility 
of all such documents as evidence in this action. 

[Here briefly describe [Here state [Here state whether the 
documents.] 	the date of original or a duplicate 

each 	was sent by post, or 
(1.) Originals. 	document.] served or delivered, and 
(2.) Copies. 	 when and by whom.] 

Dated the 	day of 	 18 J 
(Signed) 	A. B., Plaintiff [or C.D., Defendant.] 

To C. D., Defendant, 
[or as the case may be.] 
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No. 29. 

NOTIrE TO ADMIT FACTS. 	 Rule 74. 

[Title of court and action.] 

Take notice that the Plaintiff A. B. [or Defendant C. D.] 
demands admission of the under mentioned facts, saving 
all just exceptions. 

1. t [Here state briefly the facts of which admission is 
2. demanded.) 

Dated the 	clay of 	 18 

(Signed) 	A. B., Plaintiff [or C. D., Defendant.] 

To C D., Defendant, 
[or as the case may be]. 
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No. 30. 

NOTICE OF MOTION. 	 Rule 81. 

[Title of court and action.] 

Take notice that on [state day of week] the 	day 
of 	 , the Plaintiff [or Defendant] will [by 
counsel, or by his solicitor, if the motion is to be made by 
counsel or solicitor] move the judge in court [or in chambers, 
as the case may be] to order that [state nature of order to be 
moved for. In a notice of motion to vary a report of the regis-
trar, the items objected to must be specified]. 

Dated the 	day of 	 18 	. 

(Signed) 	A. B., Plaintiff [or C. D., Defendant.] 
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Rule 86. 	 No. 31. 

NOTICE OF TENDER. 

[Title of court and action.] 

Take notice that I have paid into court, and tender in 
satisfaction of the Plaintiff's claim [or, as the case may be] if 
the lender is for costs also, add including costs,] the sum of 
[stale sum tendered both in letters and figures, and on what 
terms, if any, the tender is made]. 

Dated the 	day of 	 18 	. 

(Signed) 	C. D., Defendant' 

Rule 86. 	 No. 32. 

NOTICE ACCEPTING OR REJECTING TENDER. 

[Title of court and action.] 

Take notice that I accept [or reject] the tender made by 
the Defendant in this action. 

Dated the 	day of 	 1$ 

(Signed 	A. B., Plaintiff 

Rule 92. No. 33. 

INTERPRhTE}Vs OATH. 

You swear that you are well acquainted with the Eng- 
lish and 	 languages [or as the case may be] and 
that you will faithfully interpret between the Court and 
the witnesses. 

So help you GOD 
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Rule 93. 

ADMIRALTY RULES. 

No. 34. 

APPOINTMENT TO ADMINISTER OATHS. 

(1.) In Admiralty Proceedings generally : 
.(L.s.) 

[Title of court.] 

To [State name and address of Commissioner]. 
I hereby appoint you 	 to be a Commissioner 

to administer oaths in all Admiralty proceedings in this 
Court. 

(Signed) 	A.B., 
Judge, or Local Judge in Admiralty. 

(2.) In any particular Proceeding. 
(L.s.) 

[Title of court and action.] 

To [State name and address of Appointee]. 0 
I hereby authorize you 	 to administer an 

oath [or oaths as the case may be] to [state name of person or 
persons to whom, and proceeding in which the oath is to be • 
administered, or as the case may be]. 

(Signed) 	A.B., 	. 
Judge, or Local Judge in Admiralty. 

No. 35. 	 Rule 94. 

FORM OF OATH TO BE ADMINISTERED TO A WITNESS. 

You swear that the evidence given by you shall be the 
truth, the whole truth, and nothing but the truth. 

So help you GOD. 

FORM OF DECLARATION IN LIEU OF OATH. 

I solemnly promise and declare that the evidence given 
by me shall be the truth, the whole truth, and nothing but 
the truth. 
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No. 36. 

FORM OF OATH TO BE ADMINISTERED TO A DEPONENT. 

You swear that this is your name and handwriting, and 
that the contents of this affidavit are true. 

So help you GOD. 

FORM OF DECLARATION IN LIEU OF OATH TO BE MADE BY A 
DEPONENT. 

I solemnly declare that this is my name and handwriting, 
and that the contents of this deposition are true. 

No. 37. 

Rule 99. 	 . FORM OF JURAT 

[ Where Deponent is sworn by Interpretation.] 

On the 	day of 	 
18 	, the said A.B. was duly 
sworn to the truth of this affi-
davit by the interpretation of 
C. D., who was previously 
sworn, that he was well ac- 

	

quainted with the English 	(Signed) 	A. B. 
and 	languages, [or as 
the case may be] and that he 
would faithfully interpret the 
said affidavit,' at 

Before me, 
E. F., 4-c. 
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Rule 102. 

ADMIRALTY RULES. 

No. 38. 

ORDER FOR EXAMINATION OF WITNESSES. 

[Title of court and action.] 

On th'e 	day of 	18. 	.. 

Before 	 Judge, &c. 

It is ordered that [state the names of the witnesses so far as 
it can be done], witnesses for the Plaintiff [or Defendant], 
shall be examined before the judge [or registrar], at [state 
place of examination], on [state day of week], the 	 
day of 	instant [or as the case may be], at 	 
o'clock in the 	noon. 

(Signed) 	E.F., 
Registrar, or District Registrai 

No. 39. 

COMMISSION TO EXAMINE WITNESSES. 	 Rule 104. 

(L.s.) 	 [Title of court and action.] 

VICTORIA, &C. 

To [state name and address of commissioner.] Greeting : 

Whereas the Judge of our Exchequer Court of Canada, 
{or the Local Judge in Admiralty of the Exchequer Court for 
the Admiralty District of 	 ] has decreed that a 
commission shall be issued for the examination of witnesses 
in the above named action. We, therefore, hereby authorize 
you, upon the 	day of 	 18 	, at 
	 , in the presence of the parties, their coun- 
sel, and solicitors, or, in the absence of any of them, to swear 
the witnesses who shall 'be produced before you for exam-
ination in the said action, and cause them to be examined, 
and their evidence to be reduced into writing. We further 
authorize you to adjourn, if necessary, the said examination 
from time to time, and from place to place, as you may find 
expedient. And we command you, upon the examination 
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being completed, to transmit the evidence duly certified, 
together with this commission, to the registry of our said 
court at 

Given at 	 in our said court, under the 
seal thereof, this 	 day of 	'  18 	. 

(Signed) 	B.F., 
Registrar, or District Registrar. 

Commission to examine witnesses. 
Taken out by 

Rule 107. No. 40. 

RETURN TO COMMISSION TO EXAMINE WITNESSES. 

[Title of court and action.] 

I, A. B., the commissioner named in the commission 
hereto annexed, bearing date the 	day of 	 
18 	, hereby certify as follows :— 

(1.) On the 	day of 	 18 	I opened 
the said commission at 	, and in the presence 
of [state who were present, whether both parties, their counsel, 
or solicitors, or as the case may be], administered an oath to 
and caused to be examined the under named witnesses who 
were produced before me on behalf of the [state whether 
Plaintiff or Defendant] to give evidence in the above named 
action, viz. :— 

[Here state names of witnesses.] 

(2.) On the 	day of 	 18 	I proceeded 
with the examinations at the same place [or, at some other 
place, as the case may bed and in the presence of [slate who 
were present, as above,] administered an oath to and caused 
to be examined the under-named witnesses who were pro- 
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duced before me on behalf of [state whether Plaintiff or De-
fendant] to give evidence in the said action, viz. : 

[State names of witnesses.] 

(3.) Annexed hereto is the evidence of all the said wit-
nesses certified by me to be correct. 

Dated the 	day of • 	 18 	. 

(Signed) 	G. H., 
Commissioner. 

No. 41. 

SHORTHAND WRITER'S OATH. 	 Rule 109. 

You swear that you will faithfully report the evidence 
of the witnesses to be produced in this action. 

So help you GOD. 

No. 42. 

NOTICE OF TRIAL. 

[Title of court and action.] 

Take notice that I set down this action for trial. 

Dated the 	day of 	18_  

	

(Signed) 	A.B., Plaintiff, 
[or C.D., Defendant.] 

Rule 114. 

8 
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Rule 127. 
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No. 43. 

REGI STRAR'S REPORT. 

(L.s.) 	 [Title of court and action.] 

To the Honourable the Judge of the Exchequer Court 
of Canada [or To the Honourable the Local Judge 
in Admiralty of the Exchequer Court for the 
Admiralty District of 	  

Whereas by your decree of the 	  
18 	, you were pleased to pronounce in favour of the 
Plaintiff [or Defendant], and to condemn the Defendant [or 
Plaintiff] and the ship 	 [or as the case may be] in the 
amount to be found due to the Plaintiff [or Defendant] [and 
in costs], and you were further pleased to order that an 
account should be taken, and to refer the same to the regis-
trar [assisted by merchants] to report the amount due : 

Now, I do report that I have [with the assistance of here 
state names and description of assessors, if any,] carefully 
examined the accounts and vouchers and the proofs brought 
in by the Plaintiff [or Defendant] in support of his claim 
[or counter-claim], and having on the 	 day of 
	 heard the evidence of [state names] who 
were examined as witnesses on behalf of the Plaintiff and 
of [state names] who were examined as witnesses on behalf 
of the Defendant, [and having heard the solicitors (or coun-
sel) on both sides, or as the case may be], I find that there is 
due to the Plaintiff [or Defendant] the sum of $ 	  
[state sum in letters and figures] together with interest thereon 
as stated in the schedule hereto annexed. I am also of 
opinion that the Plaintiff [or Defendant] is entitled to the 
costs of this reference [or as the case may be]. 

Dated 	 18 

(Signed) 	 B.F., 

Registrar [or District Registrar.] 
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[Here state as briefly as pos-
sible the several items of 
the claim with the amount 
claimed and allowed on each 
item in the columns for 
figures opposite the item.] 

Total 

With interest thereon from the 	day of 	 
18 	, at the rate of 	per cent. per annum un- 
til paid. 

(Signed) 	B.F., 
Registrar [or District Registrar.] 

No. 44. 

COMMISSION OF APPRAISEMENT. 

[L.s.] 

	

	 [Title of court and action.] 
VICTORIA, &C. 

To the Marshal of our Admiralty District of 	 
[or the Sheriff of the County of 	, or as the 
case may be,] Greeting : 

Whereas the judge of our said court [or the Local Judge 
82 

Rule 149. 
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in Admiralty of our said court for the Admiralty District 
, of 	 ] has ordered that [state whether ship or cargo 

and state name of ship and, if part only of cargo, state what 
part] shall be appraised. 

We, therefore, hereby command you to reduce into writ-
ing an inventory of the said [ship or cargo, 4-c., as the case 
may be], and having chosen one or more experienced person 
or persons, to swear him or them to appraise the same ac-
cording to the true value thereof, and upon a certificate of 
such value having been reduced into writing, and signed 
by yourself and by the appraiser or appraisers, to file the 
same in the registry of our said court, together with this 
commission. 

Given at 	 , in our said court, under the seal 
thereof, this 	day of 	18 • . 

(Signed) 	E.F., 
Registrar [or District Registrar.] 

Commission of Appraisement. 
Taken out by 	  

No. 45. 

Rule 149. 	 COMMISSION OF SALE. 

[Title of court and action.] 
(LS.) 

VICTORIA, &C. 

To the Marshal of our Admiralty District of 	  
[or the Sheriff, 4-c., as in Form No. 44.] Greeting : 

Whereas the judge of our said court [or the Local 
Judge, &c., as in Form No. 44] has ordered that 
[state whether ship or cargo and state name of ship, and if 
part only of cargo, what part] shall be sold. We, therefore, 
hereby command you to reduce into writing an inventory 
of the said [ship or cargo, &c., as the case may be], and to 
cause the said )ship or cargo, &c.] to be sold by public 
auction for the highest price that can be obtained for the 
same. 

And we further command you, as soon as the sale has 
been completed, to pay the proceeds arising therefrom into 
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our said court, and to file au account sale signed by you, 
together with this commission. 

Given at 	, in our said court, under the seal 
thereof, this 	day of 	 18 

(Signed) 	E.F., 
Registrar [or District Registrar.] 

No. 46. 

	

COMMISSION OF APPRAISEMENT AND SALE. 	Rule 149. 

(LS.) 
[Title of court and action.] 

VICTORIA, &c. 
To the Marshal of our Admiralty District of 	 

[or the Sheriff, ic., as in Form No. 44.] Greeting : 
Whereas the judge of our said court [or the Local Judge, 

4-c., as in Form No. 44] has ordered that [state whether ship 
or cargo, and state name of ship, and if part only of cargo, what 
part] shall be sold. We, therefore, hereby command you to 
reduce into writing an inventory of the said [ship or 
cargo, 4.c., as ,the •case may be], and having chosen one or 
more experienced person or persons to swear him or them 
to appraise the same according to the true value there-
of, and when a certificate of such value has been reduced 
into writing and signed by yourself and by the appraiser or 
appraisers, to cause the said [ship or cargo, &c., as the case 
may be] to be sold by public auction for the highest price, 
not under the appraised value thereof, that can be obtained 
for the same. 

And we. further command you, as soon as the sale has 
been completed, to pay the proceeds arising therefrom into 
our said court, and to file the said certificate of appraise-
ment and an account sale signed by you, together with this 
commission. 

Given at 	, in our said court, under the seal 
thereof, this 	day of 	18 	. 

(Signed) 	E. F., 

Registrar [or District Registrar]. 
Commission of appraisement and sale. 

Taken out by 	  

Commission of sale. 

Take out by  .  
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No. 47. 

Rule 149, 
	 COMMISSION OF REMOVAL. 

(L.s.) 

	

	 [Title of action.] 

VICTORIA, &C. 

To the Marshal of our Admiralty District of 	  
[or the Sheriff, 4-c., as in Form No. 44.] Greeting : 

Whereas the judge of our said court [or the Local 
Judge, &c., as in Form No. 44] has ordered that the 
[state name and description of skip] shall be removed 
from 	 to 	 on a policy of in- 
surance in the sum of $_ 	 being deposited in 
the registry of our said court ; and whereas a policy of 
insurance for the said sum has been so deposited. We, 
therefore, hereby command you to cause the said ship to 
be removed accordingly. And we further command you, 
as soon as the removal has been completed, to file a certifi-
cate thereof, signed by you, in the said registry, together 
with this commission. 

Given at 	 , in our said court, under the seal 
thereof, this 	day of 	 18 

(Signed) 	E.F., 
Registrar [or District Registrar] 

Commission of removal. 

Taken out by 	  

No. 48. 

Rule 149. 	 COMMISSION FOR DISCHARGE OF CARGO 

( L.s.) 

	

	 [Title of court and action.] 

VICTORIA, &C. 

To the Marshal of our Admiralty District of 	  
[or the Sheriff, 4-c., as in Form No. 44.] Greeting : 

Whereas the judge of our said court [or the Local Judge, 
&c., as in Form No. 44] has ordered that the cargo 
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of the ship  " 	shall be discharged. We, there- 
fore, hereby command you to discharge the said cargo from 
on board the said ship, and to put the same into some fit 
and proper place of deposit. And we further command 
you, as soon as the discharge of the said cargo has been 
completed, to file your certificate thereof in the registry of 
our said court, together with this commission. 

Given at 	 in our said court, under the seal 
thereof, this 	day of 	18 	. 

	

(Signed) 	E. F., 
Registrar [or District Registrar]. 

Commission for discharge of cargo. 

Taken out by 	  

No. 49. 

COMMISSION FOR DEMOLITION AND SALE. 	Rule 149. 

(In a Slave Trade case.) 

(L.s.) 	 [Title `of court and action.] 
VICTORIA, &C. 

To the Marshal of our Admiralty District of 	 
[or the Sheriff, 8çc., as in Form No. 44.] Greeting : 

We hereby command you, in pursuance of a decree of 
the judge of our said court [or the Local Judge, &c., 
as in Form No. 44] to that effect, to cause the tonnage 
of the vessel 	 to be ascertained by Rule No. 1 
of the 21st section of The Merchant Shipping Act, 1854, [or 
by such rule as shalt, for the time being be in force for the ad-
measurement ( f British vessels], and further to cause the said 
vessel to be broken up, and the materials thereof to be 
publicly sold in separate parts (together with her cargo, if 
any) for the highest price that can be obtained for the 
same. 

And we further command you, as soon as the sale has 
been completed, to pay the proceeds arising therefrom into 
our said court, and to file an account sale signed by you, and 
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a certificate signed by you of the admeasurement and ton-
nage of the vessel, together with this commission. 

Given at 	 , in the said court, under the 
seal thereof, this 	day of 	 
18 	. 

(Signed) 	E.F., 
Registrar [or District Registrar.] 

Commission for demolition and sale. 
Taken out by 	 

No. 50. 
Rule 154: 	 ORDER FOR INSPECTION. 

[Title of court and action.] 

On the 	day of 	18 	. 

Before 	Judge, &c. 
The judge, on the application of [state whether Plaintiff or 

Defendant] ordered that the ship 	should be in- 
spected by [state whether by the marshal or by the assessors of 
the court, or as the case may be,] and that a report in writing 
of the inspection should be lodged by him [or them. in the 
registry. 

Rule 155. 	 No. 51. 

NOTICE OF DISCONTINUANCE. 

[Title of court and action.] 

Take notice that this action is discontinued. 

Dated the 	day of 18 

(Signed) 	A.B., Plaintiff. 

(Signed) 	E.F., 
Registrar [or District Registrar.] 
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No. 52. 

NOTICE TO ENTER JUDGMENT FOR COSTS. 	Rule 155. 

[Title of court and action.] 

Take notice that I apply to have judgment entered for 
my costs in this action. 

Dated the 	day of 	18 	. 

(Signed) 	C.D., Defendant. 

No. 53. 

NOTICE OF MOTION ON APPEAL. Rule 159. 

In the Exchequer Court of Canada. 
In Admiralty. 

Between A.B., Plaintiff; 
and 
C.D., Defendant. 

Take notice that this Honourable Court will be moved 
on 	 the 	day of 	18 	, or so 
soon thereafter as counsel can be heard, on behalf of the 
above named Plaintiff A.B. [or Defendant C.D.], that the 
judgment [or order] of the Local Judge in Admiralty for the 
Admiralty District of 	 made herein and dated the 
	day of 	 18 	, [or if only part of thejudgment 
or order is appealed from say that so much of the judgment 
(or order) of the Local Judge in Admiralty for the Admiralty 
District of 	made herein and dated the 	 
day of 	18 	, as adjudges (or directs or orders 
as the case may be) that 	 [here set out the part or 
parts of the judgment or order which are appealed from] may 
be reversed [or rescinded] and that— [here set out the relief or 
remedy, if any, sou:; ht] and that the costs of this appeal, • 
and before the Local Judge in Admiralty, may be paid by. 
the 	 to the 

Dated, &c. 
Yours, &c., 

X. Y., 
• Solicitor, &c., or, Agent, &c. 

(To the above named Defendant), (or Plaintiff), and to 
	 , his solicitor or agent. 
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No. 54. 

RECEIVABLE ORDER. 

Registry of the Exchequer Court of Canada 
[or, for the Admiralty District of 	] 

No 

18 
[Title of court and action.] 

Sir,— 
I have to request that you will receive from [state name 

	

of person paying in the money] the sum of 	dollars 
on account in the above named action, and place the same 
to the credit of the account of the Registrar .of the Ex-
chequer Court of Canada [or, for the Admiralty District of 
	 ] 

	

(Signed) 	E.F., 
Registrar, [or District Registrar]. 

To the Manager of [slate name 
or style of bank to which the pay-
ment is to be made,] or, 

To the Deputy of the Minister 
of Finance and Receiver-General 
of Canada. 

No. 55. 

ORDER FOR PAYMENT OUT OF COURT. 

[Title of court and action.] 
I, 	 , Judge of the Exchequer Court 

of Canada [or, as the case may be], hereby order payment of 
the sum of [state sum in letters and figures], being the amount 
state whether found due for damages or costs, or tendered in the 
action or, as the case may be] to be made to [state name and 
address of party or solicitor to whom the money is to be paid] 
out of the [proceeds of sale of ship, &e., or as the case may 
be] now remaining in court. 

Dated the 	 day of 	 18_  
Witness, 	 (Signed)  

E.F., 	 Judge, 
Registrar, 	 [or as the case may be.] 

[or District Registrar]. 
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No. 56. 

NOTICE FOR CAVEAT WARRANT. 

[Title of court, or title of court and action.] 
Take.notice that I, A.B., of 	 apply for a 

caveat against the issue of any warrant for the arrest of 
[state name and nature of property], and I undertake, within 
three days after being required to do so, to give bail to any 
action or counter-claim that may have been or may be 
brought against the same in this court in a sum not exceed-
ing [state sum in letters] dollars, or to pay such sum into 
court. 

My address for service is 	  
Dated the 	day of 	 18 

(Signed) 	A.B. 

Rule 180. 

No: 57. 
CAVEAT WARRANT. 

[Title of court, or title of court and action.] 
[State Name of Ship, c.] 

Caveat entered this 	day of 	 1B 	 
against the issue of any warrant for the arrest of [state name 
and nature of property] without notice being first given to 
[stale name and address of person to whom, and address at which, 
notice is to be given], who has undertaken to give bail to 
any action. or counter-claim that may have been or may be 
brought in the said court against the said [state name and 
nature of property]. 

On withdrawal of caveat add:— 
Caveat withdrawn the 	day of 	18 	 

Rule 180. 

No. 58. 

NOTICE FOR CAVEAT RELEASE. . 

[Title of court and action.] 

Take notice that I, A.B., Plaintiff [or Defendant] in the 
above named action, apply for a caveat against the release 
of [state name and nature of property.] 

Rule 18 L. 
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[ If the person applying for the caveat is not a party to the 
action, he must also state his address and an address for service 
within three miles of the registry.] 

Dated the 	day of 	 18 	 

(Signed) 	A.B. 

No. 59. 

Rule 181. 	 CAVEAT RELEASE. 

[Title of court and action.] 

Caveat entered this 	day of 	18 	 
against the issue of any release of [state name and nature or 
property] by [state name and address of person entering caveat, 
and his address for service]. 

On withdrawal of caveat, add :— 

Caveat withdrawn this 	day of 	 18 

No. 60. 

NOTICE FOR CAVEAT PAYMENT. 

Male 182. 	 [Title of court and action.] 

Take notice that I, A. B., Plaintiff [or Defendant] in the 
above named action, apply, for a caveat against the pay-
ment of any money [if for costs, add for costs, or as the case 
may be] out of the proceeds of the sale of [state whether ship 
or cargo, and name of ship, 4-c.] now remaining in court, 
without notice being first given to me. 

[If the person applying for the caveat is not a party to the 
action, he must also state his address, and an address for service 
within three miles of the registry.] 

Dated the 	day of 	 18 

(Signed) 	 A. B. 
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,No. 61. 

CAVEAT PAYMENT. 	 Rule 182. 

[Title of court and action.] 

Caveat entered this 	day of 	 18 	 
against the payment of any money [iffor costs, add for costs, 
or as the case may be] out of the proceeds of the sale of [state 
whether ship or cargo, and if ship, state name of ship, 8rc.] now 
remaining in court, without notice being first given to [state 
name and address of person to whom, and address at which, 
notice is to be given]. 

On withdrawal of the caveat, add :-- 

Caveat withdrawn this  day of 	18 

No. 62. 

NOTICE FOR WITHDRAWAL OF CAVEAT. 	 Rule 187. 

[Title of court and action.] 

Take notice that I withdraw the caveat [state whether 
caveat warrant, release, or payment] entered by me in this 
action [or as the case may be]. 

Dated the 	day of 	 1.8 	. 

•(Signed) 	A. B. 

No. 63. 

SUBPOENA. 	 Rule 189. 

(Ls.) 

	

	 [Title of court and action.] 
-VICTORIA, &C. 

To 	 . Greeting . 
We command you 	 that, all other 

things set aside, you appear in person before the judge [or 



Rule 192. 

[L.s.] 
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the registrar, or G.H., a commissioner appointed by an order 
of our said court] at 	 on 	  
th& 	 day of 	18 	, at 	o'clock 
in the 	noon of the same day, and so from day to day 
as may be required, and give evidence in the above named 
action. 

And herein fail not at your peril. 
Given at 	, in our said court, under the seal 

thereof, this 	day of 	18 	. 
Subpoena. 

Taken out by 	  

Rule 189. 	 No. 64. 

SUBi'CENA DUCES TECU11i. 

The same as the preceding form, adding before the words 
" And herein fail not at your peril," the words " and that 
" you bring with you for production before the said judge 
" [or registrar or commissioner, as the case may be] the fol-
" lowing documents, viz., 

[Here state the documents required to be produced.] 

No. 65. 

ORDER FOR PAYMENT. 

[Title of court and action.] 

On the 	day of 	 18 

Before 

Judge, &c., [or Local Judge of the Admiralty District 
of 	 ] J. 

It is ordered that A B. [Plaintiff or Defendant, 4'.c.,] 
do pay to C.D. [Defdndant or Plaintiff, &c.,] within 
	 days from the date hereof the sum of 
	[state sum in letters and figures] being the 

amount]or balance of the amount] found due from the said 



ADMIRALTY RULES. 	 cxxxi 

A.B. to the said C.D. for [state whether for damages, salvage, 
or costs, or as the case may be] in the above-named action. 

(Signed) 	B.F., 
Registrar [or District Registrar.] 

No. 66. 

ATTACH MENT. 

[L.s.] 

	

	 [Title of court and action.] 

VICTORIA, &C. 

	

To the Marshal of our Admiralty District of 	 
[or the Sheriff, 	as in Form No. 44.] Greeting : 

Whereas the Judge of our said Court [or the Local Judge in 
Admiralty, &c., as in Form No. 44] has ordered [state name 
and description of person to be attached] to be attached for 
[state briefly the ground of attachment.] 

We, therefore, hereby command you to attach the said 
	 , and to bring him before our said 
judge. 

Given at 	 , in our said court, under the 
seal thereof, this 	day of 	  
18 	 

(Signed) 	B.F., 
Registrar [or District Registrar.] 

Attachment. 
Taken out by 

Rule 195. 

No. 57. 

ORDER FOR COMMITTAL. 

(L.s.) 	 [Title of court and action.] 

On the 	day of 	  18 	. 

Before 	  
Judge, &c. 

[or Local Judge in. Admiralty for the 

	

Admiralty District of 	 

Whereas A.B. [state name and description of person to be 
committed] has committed a contempt of court in that [state. 

Rule 194. 
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Rule 191. 

Rule 202, 
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in what the contempt consists] and, having been this day 
brought before the judge on attachment, persists in his said 
contempt, it is now ordered, that he be committed to prison 
for the term of 	 from the date hereof, or un- 
til he shall clear himself from his said contempt. 

(Signed) 	 E.F., 
Registrar, [or District Registrar.] 

No. 68. 

COMMITTAL. 

[Title of court.] 

To 	  

Receive into your custody the body [or bodies] 
of 	  
herewith sent to you, for the cause hereinunder written ; 
that is to say, 

For [state briefly the ground of attachment]. 

Dated the 	 day of 	18 	. 

(Signed) 	J.K., 
Witness, 	 Judge, &c. 

E.F., 	 [or Local Judge in Admiralty for the 
Registrar, 	Admiralty District of 	.] 

[or District Registrar.] 

No. 69. 

MINUTE ON FILING ANY DOCUMENT. 

[Title of court and action.] 

I, A.B, [state whether Plaintiff or Defendant], file the 
following documents, viz.: 

[Here describe the documents filed.] 

Dated the 	day of  ' 	18 

(Signed) 	A.B. 
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No. 70. 

MINUTE OF ORDER OF COURT. 

[Title of court and action.] 

On the 	day of  - 	18 	. 

Before 	  
Judge, &c. 

[or Local Judge in Admiralty for the 

	

Admiralty District of 	) 
The, judge, on the application of [state whether Plaintiff or 

Defendant] ordered [state purport of order]. 

Rule 21e. 

,No. 71. 

MINUTE ON EXAMINATION OF WITNESSES. 

[Title of court and action.] 

On the  • 	day of 	18 	. 
Before 	  

Rule 213. 

Judge, &c. 
[or Local Judge, 4•c., as the case may be]. 

A.B. [state whether Plaintiff or Defendant] produced as 
witnesses 

[Here state names of witnesses in full.] 
who, having been sworn [or as the case may be], were 
examined orally [if by interpretation, add by interpretation 
of 	 ] 

No. 72. 

MINUTE OF DECREE. 	 Rule 213. 

[Title of court and action.] 

On the 	day of 	18— 
Before 	  

Judge, &c. 
or Local Judge, t*c., as the case may be. 

(1.) Decree for an ascertained sum : 
The judge having heard [state whether Plaintiff and De-

fendant, or their counsel or solicitors, or as the case may be,] 
9 
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and having been assisted by [state names and descrip-
tions of assessors, if any,] pronounced the sum of (state sum in 
letters and figures] to he due to the Plaintiff [or Defendant], 
in respect of his claim [or counter-claim], together with costs 
[if the decree is for costs]. And he condemned— 	• - 

(a) in an Action in rem where Bail has not been given ; 
the ship 	 [or cargo ex the ship 	 
or proceeds of the ship 	, or of the cargo ex 
the ship 	 or as the case may be] in the 
said sum [and in costs]. 

(b.) in an Action in personam, or in rem where Bail has 
been given: 

the Defendant [or Plaintiff I and his bail [if bail 
has been given] in the said sum [and in costs]. 

(2.) Decree for a sum not ascertained: 
The judge having heard, &c., [as above] pronounced in 

favour of the Plaintiff 's claim [or Defendant's counter-claim] 

	

and condemned the ship   [or cargo, &c., or the 
Defendant or Plaintiff] and his bail [if bail has been given] 
in the amount to be found due to the Plaintiff [or Defendant] 
[and in costs]. And he ordered that an account should be 
taken, and 

(a.) If Me amount is to be assessed by the judge, 
that all accounts and vouchers, with the proofs in 
support thereof, should be filed within 	  
days [or as the case may be]. 

(b.) If the Judge refers the assessment to the registrar, 
• referred the same to the registrar [assisted by mer-

chants], to report the amount due, and ordered that 
all accounts, &c., [as above]. 

(3.) Decree on dismissal of action : 
The judge having heard, &c., [as above] dismissed the 

action cif with costs, add] and condemned the Plaintiff and 
his bail [if bail has been given] in costs. 
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(4.) Decree for condemnation of a derelict, subject to 
salvage : 

The judge, having heard, &c., [as above] pronounced the 
sum of [state sum in letters and fig uresI to be due to A.B., arc., 
for salvage, together with costs, and subject thereto con- 
demned the said ship 	  , [or cargo or proceeds 
of ship or of cargo, &c., as the case may be] as a droit and 
perquisite of Her Majesty in her office of Admiralty. 

(5.) Decree in action for possession : 
The judge having heard, &c., decreed that possession of 

the ship 	should be given to the Plaintiff, and con-
demned the Defendant [and his bail] in costs. 

(6.) Decree of condemnation in a slave trade action : 

The judge having heard, 8.c. [as above], pronounced that 
the vessel, name unknown [or as the case may be], seized by 
H.M.S. " Torch " on the 	.  day of 	18 
had been at the time of her seizure engaged in or fitted out 
for the slave trade in contravention of the Treaties 

. 	existing between Great Britain and   [or in 
violation of the Acts 5 Geo. IV. c. 113, and 36 & 37 Vict. c. 
88, or as the case may be], and he condemned the said vessel 
[together with the slaves, goods, and effects on board there-
of] as forfeited to Her Majesty [or condemned the said 
vessel and slaves as forfeited, &c., but ordered that the 
cargo should be restored to the, claimant, or, as the case may 
be]. 

The judge further Ordered that the said slaves [or the 
slaves then surviving], consisting of 	men, 
women, and 	boys and 	girls, should be 
delivered over to [state to whom, or how the slaves are to be 
disposed of]. 

If the vessel has been brought into port, add :-- 

The judge further ordered that the tonnage of the ves-
sel should be ascertained by the rule in force for the 
admeasurement of British vessels, and that the vessel 
should be broken up, and that the materials thereof should 

cxxgv 
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be publicly sold in separate parts, together with her cargo 
if any] ; 

or 
If the vessel has been abandoned or destroyed by the seizors 

prior to the adjudication, and the court is satisfied that the 
abandonment or destruction was justifiable, add :— 

The judge further declared that, after full consideration 
by the court of the circumstances of the case, the seizors 
had satisfied the court that the abandonment [or destruction] 
of the vessel was inevitable or otherwise under the circum-
stances proper and justifiable. 

(7.) Decree of restitution in a slave trade action : 
The judge having heard, &c., pronounced that it had not 

been proved that the vessel 	was engaged in or 
fitted out for the slave trade, and ordered that the said ves-
sel should be restored to the claimant, together with the 
goods and effects on board thereof ; 

add, as the case may be, 

but without costs or damages, 
or 

on payment by the said claimant of the costs incurred by 
the seizors in this action ; 

or 

and awarded to the said claimant costs and damages in 
respect of the detention of the said vessel, and [referred 
the same to the registrar (assisted by merchants) to report 
the amount thereof, and] directed that all accounts and 
vouchers with the proofs in support thereof, if any, should 
be filed within 	 days. 

(8.) Decree in case of capture from pirates : 

The judge having heard,&c., pronounced that the said junk 
"Tecumseh " [and. her cargo] had been at the time of the 
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capture thereof by H.M.S. "Torch" the property of pirates, 
and condemned the same as a droit and perquisite of Her 
Majesty in Her office of Admiralty ; 

or 

pronounced that the said junk " Tecumseh " [and her cargo] 
had prior to her re-capture by H.M.S. " Torch," &c., been' 
captured by pirates from the claimant [state name and des-
cription of former owner], and he decreed that the same 
should be restored to the said claimant as the lawful 
owner thereof, on. payment to the re-captors of one-eighth 
part of the true value thereof in lieu of salvage. The 
judge also directed that the said junk [and her cargo] 
should be appraised ; 

I f Lite junk, cc., has been captured after. an engagement with 
the pirates, and if there is a claim for bounty, add :— 

The judge further declared that the persons attacked or , 
engaged by H.M.S. " Torch," &c., on the occasion of the 
capture of the said junk were pirates, that the total 
number of pirates so attacked or engaged was about 
	 , that 	 of that number were cap- 
tured, and that the only vessel engaged was H.M.S. 
" Torch " [or, as the case may be]. 

(9.) Decree of condemnation under Pacific Islanders Protec-
tion Acts : 

The judge, having heard, &c., pronounced that the ship 
	 had been at the time of her seizure [or during 
the voyage on which she was met] employed [or fitted 
out for employment] in violation of the Pacific Islanders 
Protection Acts, 1872 and 1875, and he condemned the 
said ship 	 [and her cargo, and all goods and 
effects found on board, or as the case may be,] as forfeited 
to Her Majesty. 

The judge further ordered that the said ship 	 
[and her cargo, and the said goods and effects] should be 
sold by public auction, and that the proceeds should be 
paid into court. 
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(10.) Decree of condemnation under Foreign Enlistment 
Act: 

The judge, having heard, &c., pronounced that the ship 
	 had been [built, equipped, commissioned, 
despatched, or used, as the case may be] in violation of 
'the Foreign Enlistment Act, 1870, and he condemned 
the said ship 	and her equipment [and the 
arms and munitions of war on hoard thereof, or as the 
case may be] as forfeited to Her Majesty. 

(11.) Decree of condemnation under Customs or Revenue 
Acts . 

The judge having heard, &r., condemned the ship 
	[or cargo or proceeds, &c., as the case may be] 
as forfeited to Her Majesty for violation to the Act [state 
what Act]. 

(12.) Decree for pecuniary forfeiture or penalty under 
Customs Act or other Act : 

The judge having heard, &c., pronounced the said goods 
to have been landed [or other illegal act to have been done] in 
violation of the Act [state what Act] and condemned the 
Defendant C.D. [the owner of the said goods, or as the case 
may be] in the penalty of 	 imposed by the said. 
Act [and in costs]. 
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No: 78. 

MINUTES IN AN ACTION FOR DAMAGE BY COLLISION. 

A.B., &c. 

No. 	 against 

The Ship " Mary." 

Rule 213. 

A writ of summons [and a warrant] was [or were] 
issued to X.Y. on behalf of A.B., &c., the owners 
of the ship " Jane " against the ship "Mary " 
[and freight, or as the case may be] in an action 
for damage by collision. Amount claimed 
$1,000. 

Y. Z. filed notice of appearance on behalf of C. D., 
&c., the owners of the ship " Mary." 

X. Y. filed writ of summons. 
The marshal filed warrant. 
Y. Z. filed bailbond to answer judgment as against 

the Defendants [or as the case may be] in the sum 
of $1,000, with affidavit of service of. notice of 
bail. 

A release of the ship " Mary" was issued to Y. Z. 
X. Y. filed Preliminary Act [an& notice of motion 

for pleadings]. 
Y. Z. filed Preliminary Act. 
The judge having heard solicitors on both sides [or 

as the case may be], ordered pleadings to be filed. 
X.Y. filed statement of claim. 
Y.Z. filed defence [and counter-claim.] 
X.Y. filed reply. 
The judge having'heard solicitors on both sides [or 

as the case may be] ordered both Plaintiffs and 
Defendants to file affidavits of discovery, and to 
produce, if required, for mutual inspection, the 
documents therein set forth within three days. 

X.Y. filed affidavit' of discovery. 
Y.Z. filed affidavit of discovery. 
X.Y. filed notice of trial. 
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Jan. 26 X.Y. produced as witnesses [state names of witnesses], 
who, having been sworn, were examined orally 
in court, the said [state names] having been sworn 
and examined by interpretation of [state name of 
interpreter] interpreter of the 	language. 
Present [state names of assessors present, if any] 
assessors. 

Y.Z. produced as witnesses, &c. [as above]. 
18 

	

	. The judge having heard [state whether Plaintiffs 
and Defendants, or their counsel or solicitors, as the 
case may be], and having been assisted by [state 
names and descriptions of assessors, if any], pro-
nounced in favour of the Plaintiffs [or Defendants] 
and condemned the Defendants [or Plaintiffs] and 
their bail [if bail has been given] in the amount to 
be found due to the Plaintiff's [or Defendants] 
[and in costs]. And he ordered that an account 
should be taken, and referred the same to the 
registrar [assisted by merchants] to report the 
amount due, and ordered that all accounts and 
vouchers, with the proofs in support thereof, 
should be filed within 	days [or as the 
case may be]. 

Feb. 5 X.Y. filed claim, with accounts and vouchers in 
support thereof [numbered 1 to 	], and affi- 
davits of [state names of deponents, if any.] 

Y.Z. filed accounts and vouchers [numbered 1 to 
	] in answer to claim. 

X.Y. filed notice for hearing of reference. 
X.Y. [or Y.Z.] filed registrar's report, &c. 

8 

9 
15 

Here insert address for service Here insert address for service 
of documents required to be 	of documents required to be 
served on the Plaintifs. 	served on the Defendants. 

Note.—The above minutes are given as such as might ordinarily be required 
in an action in rem for damage by collision, where pleadings have 
been ordered. In some actions many of these minutes would be 
superfluous. In others additional minutes would be required. 
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II. TABLES OF FEES TO BE TAKEN BY THE REGISTRARS, 
MARSHALS AND PRACTITIONERS, &C., IN ADMIRALTY 
PROCEEDINGS IN THE EXCHEQUER COURT OF CANADA 

I.—BY THE REGISTRAR. 

1. For sealing or preparing Instruments, 4 e. 

$ cts. 
For sealing any writ of summons or other document 

required to be sealed 	 50 
For preparing any warrant, release, commission, 

attachment, or other instrument, required to be 
sealed, or for attending the execution of any bail- 

	

bond    2 00 
For preparing a receivable order or a receipt for 

	

money to be paid out of court   1 00 
For preparing and sending any notice, or issuing 

any appointment.. 	 50 
For preparing any other document for every folio 	30 

Note.—The fees for preparing shall include drawing and fair-copying or 
engrossing. 

2. For Filing. 

On filing any instrument or other document 	20 

3. For Evidence, 4•c. 

For attending at examination of any witness, per 

	

hour    1 00 
For administering any oath or declaration 	20 
For taking down and certifying the evidence of any 

witness examined before him, when the same is 
not taken down by a shorthand writer, for every 
folio 	 20 

4. For the Trial, çc. 

On setting down action for trial 	  1 00 
For attendance at the trial of an action, to be paid 

by the party whose case is proceeding, per hour 	 1 00 
Swearing each witness 	 20 
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On a final decree in. an uncontested action   2 00 
On a final decree in a contested action   	4 00 
For attendance before the judge when any order is 

made or act done, other than pronouncing a final 
decree  	... 	1 00 

Note.—The above fees shall include the entry of the decree or order in the 
minute book. 

5. For References. 

For hearing any reference, according to the From $ 5 00 
case, per day 	  To 	15 00 

	

For preparing the report of a reference   5 00 

6. For Taxations. 

For taxing a bill of costs :— 

If the bill does not exceed ten folios 	2 00 
For every folio beyond ten 	20 
6 

7. For Office Copies, Searches, 4c. 

For a copy of any document, for every folio (in ad- 
dition to the fee for sealing) 	$ 	10 

For search. 	 20 
For a general search 	 50 

Note.—No search-fee is to be charged to a party to the action, while the 
action is pending, or for one year after its termination, or to any seaman. 

IL—BY THE ASSESSORS. 

For each nautical or other assessor, whether 
at the examination of witnesses or at the 
trial of an action, or upon any assessment 
of damages, or taking of an account, ac-
cording to, the case, in the discretion of the 
judge, per day.......... 	 
Note.—The above fees shall be paid to the registrar, for the assessors, and 

in the first instance by the party preferring the claim. 

From $ 5 00 

To 	$25 00 
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III.—BY A COMMISSIONER TO EXAMINE WITNESSES. 

For administering any oath or declaration 	20 
For taking down and certifying the evidence of any 

witness examined before him, when the same is 
not taken down by a shorthand writer, for every 
folio 	 20 

IV.—BY A COMMISSIONER TO TAKE B IIL. 

For attending the execution of any bailboud 	$ 2 00 
For taking any affidavit of justification.. 	50 

V.—By THE MARSHAL OR SHERIFF. 

For the service of a writ of summons or subpoena, 
if served by the marshal or a sheriff.. 	 $ 1 00 

For executing any warrant or attachment 	 4 00 
For keeping possession of any ship, goods, or ship 

and goods (exclusive of any payments necessary 
for the safe custody thereof), for each day  	50 

Note.—No fee shall be allowed to the marshal for the custody and posses-
sion of property under arrest, if it consists of money in a bank, or of goods. 
stored in a bonded warehouse, or if it is in the custody of a Custom-House 
officer or other authorized person. 

On release of any.ship, goods, or person from arrest 	2 00 
For attending the unlivery of cargo, for each day 	8 00 
For executing any commission of appraisement, 

sale, or appraisement and sale, exclusive of the . 
fees, if any, paid to the appraiser and auctioneer 	 4 00 

For executing any other commission or instrument 	 4 00 

On. the gross proceeds of any ship, or goods, &c 	, 
sold by order of the court :--- 

If not exceeding $400. 	• 	 4 00 
For every additional $400, or part thereof 	 2 00 

Note.—If the marshal, being duly qualified, acts as auctioneer, he shall be 
allowed a doublé fee'on'the gross proceeds: 

For attendance at the trial of an action to be paid 
by the party whose case is proceeding, per hour 	$ 1 00 

Calling each witness 	 20 

Note.—If the marshal or his officer is required to go any distance in execu-
tion of his duties, a reasonable sum may be allowed for travelling, boat-hire, 
or other necessary expenses in addition to the preceding fees, but not to 
exceed 10 cents per, mile travelled. 
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VI.—FEES TO BE TAKEN BY APPRAISERS. 

Each, per appraisement 	 From $ 2 50 
	 To $10 00 

(This fee may be increased to a sum not exceed- 
ing $30.00 in the discretion of the judge.) 

VII.—BY THE SOLICITOR. 

	

Retaining fee   2 00 
For preparing a writ of summons (to include attend- 

ances in the registry for sealing the same) 	2 50 
.For bespeaking and extracting any warrant or other 

instrument prepared in the registry (to include 
attendances) 	 .. 	1 00 

For serving a writ of summons or a subpoena. 	... 	1 00 
For taking instructions for a statement of claim or 

defence 	  4 00 
For drawing a statement of claim or defence. 	 4 00 
For taking instructions for any further pleading 	 1 00 

	

For drawing any further pleading   2 00 
For drawing any other document, for every folio 	20 
For fair-copying or engrossing any document, for 

every folio 	10 
For taking instructions for any affidavit (un- 

less made by the solicitor or his clerk) or From 	1 00 
for interrogatories or answers, according to To 	4 00 
the nature or importance thereof 	 

For taking instructions for brief 	From 
	 1To 

For attending counsel in conference or consultation 

	

For attending to fee counsel 	  
For attendance on any motion before the judge :— 

If with counsel 	  
If without counsel 	 

For attending the examination of witnesses before 
the trial, for each day :— 

If with counsel. 	 
If without counsel 	 

1 00 
4 00 
2 00 
2 00 

2 00 
4 00 

4 00 
8 00 

For attendance at the trial for each da 	From 	4 00 
y"""' To 	12 00 

For attendance at the delivery of judgment, if re- 

	

served    2 00 



ADMIRALTY RULES. 	 . •czly 

For attendance at the hearing of a reference to the 
registrar for each day : • 

If with counsel  	 From $ 4 00 
To 	8 00 

	

If without counsel   From 4 00 
To 	20 00 

For any other necessary attendance before the judge, 
or in the registry, or on the marshal, or on the 
adverse party or solicitor, in the course of the 
action    	1 00 
Note.—Where more than one document can conveniently be filed, or one 

document can be filed and another bespoken, at the same time, the fee for 
one attendance only shall be allowed. 

For any necessary letter to the adverse party 	50 
For serving any notice  	 20 
For extracting and collating any office copy ob- 

tained from the registry, for every folio 	$ 	10 	. 
For correcting the press, for every folio 	 5 
For attending the taxation of any bill of costs, not 

exceeding ten folios 	2 00 
For every folio beyond ten  	10 

VIII.—By COUNSEL 

Retaining fee  	$ 5 00 
For settling any pleading, interrogatories, or j From 5 00 

answers, &c 	  l To 	20 00 
For any necessary consultation in the course S From $ 5 00 

	

of the action    To 	10 00 

For any motion 	 From 5 00 
	  1 To 	15 00 

For the examination of witnesses before theFrom 10 00 
' trial, for each day......  	.. € To 	20 00 
For the trial of an uncontested action 	  10 00 
For the trial of a contested action, for the 1 From 15 00 

first day  	.. 2  To 	50 00 

For each day after the first 	 From 10 00 

	

To 	25 00 

For attending judgment if reserved.. 	 From 5 00 

	

To 	10 00 
For the hearing of a reference to the regis-From 10 00 

	

trar, for each day    1 To 	25 00 
Note.—Where the same practitioner acts as both counsel and solicitor, he 

may, for any proceeding in which a counsel's fee might be allowed, charge 
such fee in lieu of a solicitor's fee. 
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IX.—By SHORTHAND WRITERS. 
For taking down and 'transcribing the evidence, 

certifying the transcript and transmitting the 
same to the registrar and supplying three copies 
thereof to the registrar, per folio..... 	 $ 	20 

If for any reason the evidence is not required to be 
transcribed, for each hour occupied by the ex-
amination   1 50 

Such fees shall in the first instance be paid to the 
registrar for the shorthand writer by the party 
calling the witness. 

If any such fee is not paid by the party liable there-
for it may be paid by any other party to the 
proceeding and allowed as a necessary dis-
bursement in the cause, or the Judge may make 
such order in respect of such evidence and the 
disposal of the action or proceeding as to him 
seems just. 

Note-If evidence is taken down by a shorthand writer no fee for taking 
down and certifying to such evidence shall be allowed to the Registrar or 
Commissioner. 

X.---By WITNESSES. 
To witness residing not more than three miles from 

the place to which summoned, per day 	.. 	$ 1 00 
To witnesses residing over three miles from such 

place  	.. 	1 25 
Barristers and attorneys and solicitors, physicians 

and surgeons, when called upon to give evidence 
in consequence of any professional service rendered 
by them, or to give opinions, per day 	... 	5 00 

Engineers and surveyors, when called upon to give 
evidence of any professional service rendered by 
them, or to give evidence depending upon their 
skill or judgment, per day ............... ... 	 ...$ 5 00 

If the witnesses attend in one cause only, they will 
be entitled to the full allowance. 

If they attend in more than one cause they will be 
entitled to a proportionate part in each cause 
only. 

The travelling expenses of witnesses over ten miles, 
shall be allowed according to the sums reasonably 
and actually paid, but in no case shall exceed 
ten cents per mile travelled. 

OTTAWA : Printed by SAMUEL EDWARD DAWSON, Law Printer to the Queen's 
moat Excellent Majesty. 

~~- 
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ADMIRALTY LAW. 	 I BOTTOMRY BOND--Continued. 

See BERIUNo's SEA ACT. 	 pay the amount of the indebtedness so incurred. 

— Burro-max BoNn. 	 (2) A master gave a bottomry bond on his ship for 

— COLLISION. 	 he 
executed some time previous to the voyage 

he was then prosecuting, and which were done 
— LIEN. 	 entirely on his personal credit at the time and 

— PRACTICE. 	 upon the distinct understanding that he would 

— SALVAGE. 	 from 
be required to pay for them until his return 

from another voyage. It also appeared that the 
— SEAMEN'S WAGES. 	 master had not communicated with the owners 

AGENCY. 	 before entering into the bond, although means of 

See PRINCIPAL AND AGENT. 	
communication were open to him ; and it was, 
moreover, shown that the ship had enough credit 

APPEAL—Extension of time for leave to ccppecd— at the place where the bond was made to pay the 

50-51 Vic. c. 16 s. 51-53 Vic. c. 35 s. 1. 	— 	1 whole amount of the claim. Held, that the bond 

— See PRACTICE 1. 

	

	
was void. (3) A ship-broker's commissions can- 
not be the subject of a bottomry bond. Omits-

BAILMENT—Goods deposited in Customs Ware- TIAN et al. v. THE BRIGANTINE ST. JOSEPH 344 
house—Liability of Crown where same stolen — 13 BURDEN OF PROOF—Maritime Law—Colli- 

Sec TORTS 1. 	 sion, Damages—Admission in pleading—Evidence 
BEHRING' S SEA. ACT—Illicit hunting of seals —Obligation to begin — — 	— 	— 263 

in Behring's Sea-54-55 Vic. (U..K.) c. 19, sec. 1, sub- 	See COLLISION 4. 	1 
sec. 5—Interpretation—Presence of fully-equipped 2---Petition of Right—Personal injury received 
scaler in forbidden waters—Lawful ineention— oaf public works—Burden of proof as to allegation 
Burden of proof — — 	— 241  of negligence im petition. 	— 	—•- 	--- 147 

See SEAL HUNTING. 	 SCC TORTS 3. 
• BILL OF SALE—Maritime law---Bill of Sale of 

COLLISION—Navigation of dangerous channelShip—Registration of 	— — 	— 	132 —Rules to be observed when two vessels in same 
See SEAMEN'S WAGES. 	 channel.] Two steamers of considerable length 

BRITISH COLUMBIA—Titie to lands in Rail- and draught, the one entering the other leaving 

way Belt in British Columbia— Pre-emption— 
the port of N., signalled to each other that they 

kLetters-patent—Proper authority to issue same— both proposed to ta re the same channel, which, 

Federal and Provincial Rights. 	— 	— 283 
though short, was narrow and tortuous. The one 
steamer being fully committed to the channel, it 

See CROWN DOMAIN 1 ANn 2. 	 was, under Art. 18 of R. S. C. c. 79, the duty of 

BOTTOMRY BOND—Maritime lacy—Bottonxry 
the other steamer to remain completely outside 
until* the first had passed completely through. 

bond, essentials of—Communication to owner of (2) Where a collision appears possible, but as yet 
master's intention to hypothecatc—Broker's commis- easily avoidable, neither vessel has a right to 
lions.] The hypothecation of a ship is only justified adopt manoeuvres which place the other vessel in 
when it is clone to secure amounts due for necessary a position of unnecessary embarrassment or diffi-
repairs to enable the ship to proceed with her culty. The wrong-doer is solely responsible for 
voyage, or for necessaries or provisions required damages from a consequent collision. THE CITY 
for the same purpose. Furthermore, in order to oi. PUEBLÂ 	-- 	-- 	— 	-- 	— 	26 
enable the creditor to benefit by the hypotheca- 
tion, the following elements must be present in 2-----Collision—Arts. 13 and 18 of Imperial Regu-
the transaction, (a) the repairs must be performed lotions for Preventing Collisions at Sea--Interpre-
and the necessaries or provisions supplied on the Cation of—Quantum of damages—R.S.C. c. 79 s. 
express condition that the, claim is to be secured 12.] Two steamers were approaching each other 
by a bond ; (b) there must be a total absence of near a public harbour in a dense fog, those in 
personal credit on the part of the owner or master ; charge having mutually learned their approximate 
(e) before pledging the ship, the master should, if whereabouts by an interchange of blast signals. 
it was at all possible to do so, have communicated Notwithstanding such proximity, and the fact 
with the owner, and (d) there must not be suffi- that the courses they were steering were such as 
cient cash or credit available to the master to would have brought them across each other's bows, 

27 
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COLLISION---Continued. 	 COLLISION—Continued. 
one of them maintained a speed of from three a right to reply on the question of the amount of 
to four miles an hour, and was running with a damage, if it were necessary to go into that ques-
tide, at flood force, of one and a half knots per tion. Held, also, that is was necessary for the 
hour; the other was steaming at a speed of about defendants to establish such negligence against 
three knots an hour, and no effort was made to the plaintiffs as would contribute to the accident, 
alter her course. A collision occurred. Held, and that as it was about daylight at the time 
(1.) That both vessels had infringed the provisions of its occurrence and the plaintiffs' vessel was 
of Arts. 13 and 18 of the Imperial Regulations for admittedly seen by the tug when more than 
Preventing Collisions at Sea, and were, therefore, one hundred feet distant, the tow being at 
mutually to blame for 'the collision. (2.) The the time three hundred feet behind the tug, 
word "moderate" in Art. 13 is a relative term, and further, since the evidence showed that 
and its construction must depend upon the cir- the plaintiffs' vessel was properly and secure-
cumstances of the particular case. The object of ly moored to the dock, the absence of light did 
this Article is not merely that vessels should go at not constitute such negligence on the part of the 
speed which will lessen the violence of a collision, plaintiffs as contributed to the accident. They 
but also that they should go at a speed which will were, therefore, entitled to recover for the damage 
give as much time as possible for avoiding a arising from the negligent navigation of the tug 
collision when another ship suddenly comes into and her tow, to the amount of the actual cost of 
view at a short distance. It is a general principle the repairs and also the cost of towage to the 
that speed such that another vessel cannot be ship-yard. (2.) A survey of the damage done to 
avoided after she is seen is unlawful. The Zadok their vessel was made at the plaintiffs' instance. 
(L. R. 9 P. D. 114) referred to. (3.) The owner Notice of intention to have a survey made was 
of a ship wrongfully injured in a collision is en- only given to one of the defendants, and that by 
titled to have her fully and completely repaired, mailing a letter to his address on the day before 
and if a ship is totally lost the owner is entitled the survey was made. Notice of the result of the 
to recover her market value at the time of the survey was given to the defendants. Held, that 
collision. (4.) Where both ships are at fault, the the cost of the survey was not chargeable to the 
law apportions the loss by obliging each wrong- defendants, because reasonable notice was not 
doer to pay one-half the loss of the other. [The l given to enable them to be present or to be repre-
provisions of sec. 12 of R. S. C. c. 79, limiting the 1 sented thereat. Held, also, that demurrage should 
liability of the party at fault in a collision to a not be allowed, inasmuch as the vessel was lying 
sum of $38.92 for each ton of gross tonnage, was idle at the time of the collision, and that as soon 
applied to this case.] THE HEATHER BELLE AND as the plaintiffs obtained a commission for her the 
THE FASTNET— 	— — — — 40 vessel went to work, although repairs were not 

then completed,—no loss of earnings occurring by 3—Collision— Damages —Salvage] In a colli- reason of the accident. CHARLTON V. THE CoLo- sien between a steamer and a sailing vessel, in a IIADO AND BYIION THEItICE 	— 	-- 	263 fog, the steamer was going half-speed. Had she 
been going dead slow she might have been stopped 

5—l~tarz:tinae lam-7-Collision—Responsibility p 	y Collision—Rcs for,  in time to prevent the collision. Held, that the  
steamer was partly in fault, although the collision where uninjured slip declines to assist helpless one 
was no doubt due to the want of a fog-horn on the `Tie Navigation Act, R. S. C. e. ï 9, secs. 2 and 
sailing vessel. (2.) The sailing vessel immediately 

Ra
vi Under the 

IR~SSCnc. 7
f section 

where ae if sion the becoming water-logged and helpless, and in a 
occurs, the ship( neglecting to9) assist is to be position where, though safe for the moment, she deemed to blame for the 

	in  on collisihe absence might very shortly have been in great danger, it of a reasonable excuse. Two s
on  steamships, the C. was a salvage service, towage not merely, to 	 1 s 

rescue her. THE ZAMSESI AND THE FANNY and the J., were leaving port together in broad 
DOTARD — — — — _ 	— 67 daylight, and a collision occurred between them. 

The J. received such injury as to be rendered 
4—Maritime law---Collision.—Damages---Admis- helpless. The C. did not assist, or offer to assist, 
sion in pleading—Evidence—Obligation to begin— the disabled ship, but proceeded on her voyage. 
Cost of survey- -Notice—Dc'n arrage.]. During the The excuse put forward by the master of the C. 
early hours of the morning of August 12th, 1891, was that the J. did not whistle for assistance, 
a collision occurred between the plaintiffs' vessel although the evidence showed that he must have 
lying moored to a dock in Windsor, Ont., and a been aware of the serious character of the damage 
barge in tow of a tug. The defendants in their sustained by her. He further attempted to justify 
pleadings admitted the collision, but claimed that his failure to assist by the fact that other ships 
the plaintiffs' vessel was in fault, since there was were not far off ; but it was shown that these ships 
no light on board and no stern-line out, in copse- were at anchor and idle. Held, that the cir-
quence of which latter neglect she swung out into cumstances disclosed no reasonable excuse for 
the stream as the tug and its tow were passing at failure to assist on the part of the C. and that the 
a reasonable distance away from her, and that the consequences of the 'collision were due to her 
collision was occasioned thereby. (1.) Upon the default. Held, also, that the C. was in fault under 
question as to whom should begin,—Held, that Art. 16 of sec. 2 of the Navigation Act for not 
the defendants having admitted that their vessels keeping out of the way of the J. the latter being 
were moving and the plaintiffs' vessel was at rest, on the starboard side of the C. while they were 
and that a collision had occurred, they must begin crossing. THE ESQUIMALT AND NANAIMO NAVI-
on the question of liability for the accident, with GATION COMPANY V. THE SHIP " CETCH " 362 
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COLLISION—Continued. 	 COMMON CARRIER—Continued. 

6—Collision—Arts. 18 and 21 of the Navigation 44, to be read as part of the Act, and by section 
Act, R. S. C. c. 79 sec. 2—Undue rate of spéed for 50 it was enacted that the Crown should not be 
steamer in public roadstead—Negligence in taking relieved from liability by any notice, condition or 
precautions to avert collision—Responsibility for declaration where damage arose from the negli-
collision where such occurs.] The steamship S. genes, omission or default of any of it officers, 
was proceeding up the harbour of Sydney, C.B., employees or servants. Held, that the regulations 
at a rate of speed of about 8 or 9 miles an hour. did not relieve the Crown form liability where 
When entering a channel of the harbour, which such negligence was shown. (4.) The owner of a 
was about a mile in width, her steam steering- horse shipped in a box car, the doors of which can 
gear became disabled arid she collided with the J., only be fastened from the outside, and who is 
a sailing vessel lying at anchor in the roadstead, inside the car with the horse, has a right to expect 
damaging the latter seriously. It was shown that that the conductor of the train will see that the 
the master of the S. had not acted as promptly as door of the car is closed and properly fastened 
he might have done in taking steps to avoid the before the train is started. LAvoIE y. THE 
collision when it appeared likely to happen. Held, QUEEN 	— — 	— — — 96 
that even if the breaking of the stearing-gear— COMPENSATION. 
the proximate cause of the collision—was an ine- 
vitable accident, the rate of speed at which the S. 	Sec PUBLIC WORK. 
was being propelled while passing a vessel at 	 — TORTS. 
anchor in a roadstead such as this was excessive, 
and that, in view of this and the further fact that CONDITIONAL GIFT—Rideau Canal —7 Vic. 
the master of the S. was not prompt in taking (Prov. Can.) e. 11-9 Vic. (Prov. Can.) c. 42—
measures to avert a collision when he became Conditional gift—Expropriation — Acquiescence—
aware of the accident to his steering-gear, the S. Forfeiture for breach of condition subsequent---
was in fault and liable under Article 18 of sec. 2 Remedy against the Crown for unauthorized use of 
of R. S. C. c. 70. Held, also, that the provisions land--Abandonment by Crown—Reverter--Solicitor 
of Article 21 of sec. 2 of R. S. C. c. 79, should be and client—Privileged communication.—Evidence.] 
applied to roadsteads of this character, and that The Act 9 Vic. c. 42 was passed with the object 
inasmuch as the S. did not keep to that side of of removing doubts as to the application of 
the fair-way or mid-channel which lay on her section 29 of the Act 7 Vic. c. 11 to certain 
starboard side, she was also at fault under this lands set out and expropriated from one S. at 
article, and responsible for the collision which Bytown. By the first section of the first men-
occurred. VANVERT v. ARRO'PEGUI (THE SAN- tinned Act it was enacted that the proviso 
TANDERINO) — — 	-- — — 378 contained in the 29th section 'of The Ordnance 

Vesting Act should be construed to apply to all 
COMMON CARRIER—Liability of the Crown the lands at Bytown set out and taken' from S. 
as common carrier—Negligence—Remedy—Regula- under the provisions of The Rideau Canal Act, 
tions for carriage of freight—Notice by publication except,—(1) So much thereof as was actually 
in Canada Gazette-- The Government Railways Act, occupied as the site of the Rideau Canal, as origin-
1881—The Exchequer Court Act (50-51 Vie. c. 16 s. ally excavated at the Sappers' Bridge, and of the 
16)—Construction—Ddty of conductor of train Basin and Bywash, as they stood at the passing of 
carrying live stock in box cars.] Apart from statute The Ordnance. Vesting Act, and excepting also, 
the Crown is not liable for the loss or injury (2) A tract of two hundred feet in breadth on each 
to goods or animals carried by a Government side of the said canal,—the portion of the said land 
railway, occasioned by the negligence of the so excepted having been freely granted by the said 
persons in charge of the train by which such goods Nicholas Sparks to the late Colonel By of the 
or animals are shipped. By virtue of the several Royal Engineers for the purposes of the canal-- 
Acts of the Parliament of Canada relating to and excepting also, (31  A tract of sixty feet round 
Government railways and other public works the the said Basin andBywash * * 	* which 
Crown is in such a case liable, and, under the Act was then freely granted by the said Nicholas 
50-51 Vic. c. 16 a petition of right will lie for the Sparks to the Principal Officers of Ordnance for 
recovery of damages resulting from such loss or the purposes of the said canal, provided that no 
injury. The Queen v. McLeod (8 Can. S. C. R. 1) buildings should be erected thereon. The site of 
and The Queen v. McFarlane (7 Can. S. C. R. the canal and the two hundred feet which were in-
216) distinguished. (2.) The publication in the eluded within the limits of the land so set out and 
Canada Gazette, in accordance with the provisions ascertained had been given by an instrument, 
of the statute under which they are made, of dated 17th November, 182* under the hand of S. 
regulations for the carriage of freight on a Govern- and B., who was acting for the Crown, by which 
ment railway is a notice thereof to all persons •it was agreed that such portion of the land so 
having occasion to ship goods or animals by such freely given as might not be required for His 
railway. (3.) Under and by virtue of R. S. C. e. Majesty's service, should be restored to S. when 
38, certain regulations were made by the Governor the canal was completed. The canal was corn-
in Council whereby it was provided that all live pleted in 1832. Subsequent to the passing of the 
stock carried over the Intercolonial Railway were Act 9 Vic. c. 42 all the lands of S. so set out and 
to be loaded and discharged by the owner or his ascertained were given up to him, except the por-
agent, and that he assumed all risk of loss or tions above described, and deeds in the terms of 
injury in the loading, unloading and transporta- the Act were exchanged between S. and the 
tion of .the same. The regulations were, by section Principal Officers of Ordnance in regard to the 

27h- 
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CONDITIONAL GIFT-Continued. 	 CONTRACT- Continued. 
land so given up and so retained, respectively. 4----Contract to issue and renew licenses to cut 
Held :-- That apart from the question of ac uies- timber on the Disputed Territory - 	--- 	184 
cence and delay on the part of S. and those claim- 	Sec DOMINION LANDS. 
ing under him, the Act 9 Vic. c. 42 and the deeds 
of surrender so exchanged were conclusive between 5 	Contract for Sate of Ordnance Lands-23 Vie. 
the parties so far as the area and boundaries of the (P. a) c. 2, s. 20--Cancellation 	- 	75 
lands to be retained and restored respectively are 	See ORDNANCE LANDS 1. 
concerned. 2. That the lands so retained are 	- also COMMON CARRIER. held by the Crown for the purposes of the canal, 
and that as to the tract of sixty feet around the 	- PRINCIPAL AxD AGENT. 
Basin and Bywash there is attached a condition CROWN-Salvage of ship belonging to the Crown that no buildings are to be erected thereon. 3.     	 82 That the proviso, " that no buildings shall be 

Ste SALVAGE. erected on the said tract of sixty feet," does not 
create a condition subsequent, a breach of which CROWN DOMAIN-Letters-patent for lands in 
would work a forfeiture and let in the heirs, nor Radlea+l Belt in British Columbia-How issued.] 
would the use by the Crown of a portion of the Scnnble r That letters-patent for public lands 
lands in question for purposes other than the situated within the railway belt in British Co-
" purposes of the canal' work such a forfeiture. lulnbia should issue under the Great Seal of 
4. The court has no power to restrain the Crown Canada and not under the Great Seal of British 
from making any unauthorized use of the land or Columbia. THE QUERN V. FARWELL 	271 
to compel the Crown to remove any buildings 
erected thereon contrary to the ternis of the grant. 2—Federal and Provincial rights-Grant of lands 
Semble: That the Crown cannot alien the land in Railway Belt in British Columbia--Pre-emption, 
held for the purposes of the canal or any portion right --Unsurveyed lands--Terms of Union-Cons-
thereof, and if it should do so the suppliants would traction.] Held : Lands that were held under 
have their action against the grantee. If the pre-elnpeton right, or Crown grant, at the time 
Crown should abandon the land or any portion of the statutory conveyance of the railway belt by 

the Province of British Columbia to the Dominion 
of Canada took effect, are exempt from the opera-
tion of such statutory conveyance, and upon such 
pre-emption right being abandoned or cancelled 
all lands held thereunder become the property of 
the Crown in the right of the province and not in 
the right of the Dominion. (2). Unsurveyed lands 
recorded under the British Columbia Land Acts 
of 1875 and 1879 are lands held under " pre-emp-
tion right" within the meaning of the 11th section 
of the 'Perms of Union between the Province of 
British Columbia and the Dominion of Canada. 
[See Statutes of Canada, 1872, p. XCVII.] THE 
QUEEN v. DEMERs - - - - 293 

See DOMINION LANns. 
- - ORDNANCE LANDS. 

CROWN, LIABILITY OF- -Liability of Crown 
for loss of goods in Customs warehouse through 
negligence of its servants.  

See TowTs 1. 
2 	Liability of Crown as Common Carrier- 
Negligence - 	 - - 96 

See COMMON CARRIER. 
3 	Liability of Crown for promise of its Ministers 
to promote legislation 	- 	- 	- 387 

See ORDER IN COUNCIL. 
-- ORDNANCE LANDS. 

it, the land or such part of it would revert to the 
suppliants and they might enter and possess it. 
MAGEE v. THE QUEEN. 	-- 	 304 
CONDITION SUBSEQUENT. 

See CONDITIONAL GIFT. 
CONTRACT -1-Parol contract between Crown 
and subject- -42 Vic. c. 7, s. 11--R. S. C. c. 37, s. 23 
-Effect of such provisions where contract executed 
--Quantum mereit.] The provisions of section 11 
of 42 Vic. c. 7 and of the 23rd section of R. S. C. 
c. 37, do not apply to the case of an executed con-
tract ; and where the Crown has received the 
benefit of work and labour done for it, or of goods 
or materials supplied to it or of services rendered 
to it by the subject at the instance and request 
of its officer acting within the scope of his duties, 
the law implies a promise on the part of the 
Crown to pay the fair value of the same. HALL 
V. THE QUEEN 	- - 	-- -. 	373 

2 	Contract, breach of--Undertaking by Govern- 
ment to promote legislation-Damages-Ordnance 
lands-Power of Minister of Interior to lease same.] 
A Minister or Officer of the Crown cannot hind 
the Crown without the authority of law. (2.) An 
Order of His Excellency the Governor General in 
Council pledging the Government to promote 
legislation does not constitute a contract for the 
breach of which the brown would be liable in 
damages. (R. S. C. c. 22, sec. 4 ; R. S. C., c. 55, 
secs. 4 and 5 discussed.) Wood v. The Queen, 7 4 	Liability of Crown for negligent construction 
Can. S. C. R., 631 ; The Queen v. St. John Water of a fish-way-Public Work-SO-51 Vie., c. 16, s. 
Commissioners, 19 Can. S. C. R., 125 ; and Hall v. 16 (e.) 	- 	- 	"- 	- 	-- 	- 79 
The Queen, 3 Ex. C. R. 373 referred to. THE 	See PUBLIC WORK 1. 
QUEBEC SKATING CLUB V. THE QUEEN -- 3875 	 Liability of Crown for services of deputy- 
3—Sale of Dominion Lands Reservation of returning officers and enumerators in an Election 
Mines and Minerals-The Dominion Land's Act held under the North-west Territories Representa- 
(43 Vie. c. 26)-Rights of Purchaser 	-- 	157 tion Act, (R.S.C. c. 7.) 	- 	-• 	- 	238 

See DOMINION LANDS 1. 	 See RETITRNING OFFICER. 
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CROWN LIABILITY OF—Continued. 

6--Injury to the person on. a Government Railway 
resulting from the negligence of Crown's servants 

.— .— — — ... — 147 

Sce TORTS. 

CROWN'S OFFICER. 

CROWN'S SERVANT. 
See CROWN, LIABILITY OF. 

CUSTOMS WAREHOUSE--Loss of goods depo-
sited in same through negligence of Customs officer 

-- — — — — — 13 

See TOR'T'S 1. 

DEMURRAGE. 
See COLLISION. 

DOMINION GOVERNMENT—Salvage of ship 
belonging to the Dominion Government — 	82 

Sec SALvaGE. 5. 
DOMINION LANDS--Sale of Dominion Lands 
—Reservation of vanes and minerals---The Do-min-
ion Lands Act (43 Vie. c. 26)—Rights of purchaser.] 
Where the Crown, ha

,
ving authority to sell, agrees 

to sell and convey public lands, and the contract 
is riot controlled by some law affecting such lands 
and there is no stipulation to the contrary express 
or implied, the purchaser is entitled to a grant 
conveying such mines and minerals as pass without 
express words. THE CANADIAN COAL AND COLO-
NIZATION COMPANY (LTD.) v. THE QUEEN — 157 

2—Crown domain—Disputed Territory=License 
to cut timber—Implied warranty of title—Breach of 
contract—Damages.] By the 50th section of The 
Dominion Lands Act, 1883, it is provided that 
leases of timber berths. shall be for a term .of one 
year, and that the lessee shall not be held to have 
any claim whatsoever to a renewal of his lease 
unless such renewal is provided for in the order in 
council authorizing it, or embodied in the condi-
tions of sale or tender. The orders in council in 
question in this case authorized the issue of leases 
subject to the teams of the regulations of March 
8th, 1883, by which it was provided that under 
certain conditions (existing in this case) the 
Minister of the Interior might renew such licenses. 
From the orders in council and character of the 
several transactions it appeared to be the inten-
tion of the parties that the licenses should be 
renewable. Held, that such renewals were pro-
vided for within the meaning of the statute. (2.) 
When the Crown agrees to issue a lease or license 
to cut timber on public lands it agrees to grant a 
valid lease or license, and a contract for title to 
such lands is to be implied from such agreement. 
(3.) Not only the word "demise" but the word 
"let," or any equivalent words which constitute a 
lease, create, it appears, an implied covenant for 
quiet enjoyment. Hart. v. Windsor (12M. & W. 
85) ; Mostyn v. The West Mostyn Coal and Iron 
Company (1 C.P.D. 152). Qucere, if this rule is 
applicable to a Crown lease ? The Queen v. 
Robertson (6 S.C.R. 52) referred to. (4.) To the 
general rule as to the measure of damages for the 
breach of a contract there is an exception as well 
established as the rule itself, namely that upon a 

ELECTION FOR HOUSE OF COMMONS—
Election for the House of Commons—The .North-
west Territories' Representation Act (R. S. C. c. 7) 
—Returning officer—Claims for services of subord- 
inate officers—Liability — 	— — 	238 

See RETURNING'ONFIcEII. 

EVIDENCE. 
$ee BURDEN OF PROOF. 

EXPROPRIATION—Of land for Rideau Canal 
— — 	— — — — 304 

See CONDITIONAL GIFT. 

FEDERAL AND PROVINCIAL RIGHTS—
Lands in Railway Belt in British Columbia—Right 
to grant same—Pre-emption rights—Unsurveyed 
lands—Terms of Union—Construction. 271-293 

See CROWN DOMAIN 1 AND 2. 

DOMINION LANDS—Continued. 

contract for the sale and purchase of real estate, if 
the vendor without fraud is incapable of making 
a good title, the intending purchaser is not entitled 
to I ecover compensation in damages for the loss of 
his bargain. Bain v. Fothergill (L. R. 7 H. L. 
158); Flureau v. Thornhill (2 Win. BL 1078), 
referred to. This exceptional rule is confined to 
cases of contract for the sale of lands, or an interest 
therein, and does not apply where the conveyance 
has been executed and the purchaser has entered 
under covenants express or implied for good title 
or for quiet enjoyment. Williams y, Burrell (1 
C. B 402) ; Lock v. Furze (L. R. 1 C. P. 441), 
referred to. (5.) The authorities are not agreed, 
but it is probable that this exceptional rule as to 
the measure of damages for the breach of a contract 
of sale of real estate does not apply where the 
vendor is able to make a good title and refuses or 
wilfully neglects to do so. Engel v. Fitch (L. R. 
3 Q. B. 314) ; Robertson y, Duraresq (2 Moo. P. 
C. N.S. 84,95), referred. to: (6.) An agreement to 
issue and to renew from year to year at the will of 
the lessee or licensee a lease or license to take 
exclusive possession of a tract of land and to cut 
the merchantable timber thereon is an agreement 
in respect to an interest in land, and not merely 
.sale of goods. (7.) The claimant applied to the 
Government of Canada for licenses to cut timber 
on certain timber berths situated in the territory 
lately in dispute between that Government and 
the Government of Ontario. The application was 
granted on the condition that the applicant would 
pay certain ground-rents and bonuses, and make 
surveys and build a mill. The claimant knew of 
the dispute which was at the time open and public. 
He paid the rents and bonuses, made the surveys, 
and enlarged a mill he had previously built, which 
was accepted as equivalent to building a new One. 
The dispute was determined adversely to the 
Government of Canada, and consequently they 
could not carry out their promises: Held, that 
the claimant was entitled to recover from the 
Government the moneys paid to them for ground-
rents and bonuses but not the losses incurred in 
making the surveys, enlarginK the mill, and other 
preparations for carrying on his business. BuLarnn • 
I% THE QUEEN — --- — — — 184 
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FISH-WAY — Damage to mill-owner resulting 
from negligent construction of a fish-way — 79 

See PUBLIC WORK 1. 

GRANT. 

See CONDITIONAL GIFT. 

— CROWN DOMAIN. 

GOVERNMENT RAILWAY. 
See RAILWAY. 

HYPOTHECATION--Hypothecation of sh ip.344 
See BOTTOMRY BOND. 

INFRINGEMENT. 
Sec PATENTS FOR INVENTION. 

— TRADE-MARK. 

INTRUSION—Information of intrusion—Appro- 
priate remedies to be asked for therein. 	— 271 

See PRACTICE 3. 

JURISDICTION — Jurisdiction of Exchequer 
Court to enforce lien in respect of master's wages 
earned on. Inland Waters. — — — 228 

See LIEN 2. 

See SALVAGE 1. 

4-----Jurisdiction• of Exchequer Court under secs. 
30 and 34 of the Inland Waters Seamen's Act 
(R.S.C. c. 75, p. 34) — 	— 	— 	-- 132 

See SEAMAN'S WAGES. 

5----Jurisdiction of Exchequer Court to rectify the 
register of trade-marks-54-55 Vic. c. 35-54-55 
Vic. c. 26 	— 	— ---- — 	— 	88 

See TRADE-MARK. 

JUS PUBLICUM—Interference by Crown with 
public right of navigation in a stream—Liability to 
indemnify private person injured thereby — 251 

See PUBLIC WORK 2. 

LANDS— Title to lands in Railway Belt in 
British Columbia—Proper authority to grant 
letters-patent—Pre-emption rights 	— 271-293 

See CROWN DOMAIN 1 AND 2. 

2---Contract for the sale of Ordnance Lands-
23 Vic. (P. C.) c. 2, s. 20—Cancellation — 75 

See ORDNANCE LANDS 1. 

3 --Breach of contract to issue and renew licenses 
to eut timber on Dominion Lands — 	-- 184 

See DOMINION LANDS 2. 

4—Expropriation of lands for purposes of 
Rideau Canal 	— 	— -- — 304 

See CONDITIONAL GIFT. 

LEASE. 
See LICENSE. 

LETTERS-PATENT—(a) For Inventions. 
See PATENTS FOR INVENTION. 

2—(b) For lands. 
See CROWN DOMAIN I AND 2. 

LICENSE—License to cut timber on the Disputed 
2'erritory—Contract to renew—Damages for breach. 
— — — — — — — 184 

See DOMINION LANDS 2. 

LIEN—Maritime lien—Possessory lien—Priority.] 
Held, maritime liens take priority of posses-
sory liens to the extent of the value of the res at 
the time of delivery to the shipwright. THE 
GLENIFFER — -- — — — 57 

2--Maritime law—Master's lien—Inland waters 
—R.S.C. cc. 74 and 75—The Colonial Courts of 
Admiralty Act, 1890—The Admiralty Act, 1891—
Construction.] The master of a vessel registered 
at the Port of Winnipeg and trading upon Lake 
Winnipeg had, in the years 1888, 1889 and 1890, 
no lien upon the vessel for wages earned by him 
as such master. (2.) Even if such a lien were held 
to exist, there was in the years mentioned no 
court in the Province of Manitoba in which it 
could have been enforced ; and it could not now 
be enforced under The Colonial Courts of Admix- 

3 	Maritime law--Lien of master for disburse- 
ments and wages—Lieri for liability assumed by 
master—The Merchant Shipping Act, 1854 s. 191-
52-53 Vie. (U. K.) c. 4( s. 1.] The master of a ship 
sought to enforce a claim in r(m for wages as well 
as for disbursements and liabilities assmned in 
respect of necessaries supplied the ship, for which 
he had made a joint-note with the owner for 8250 
under an agreement that the note should be paid 
out of the earnings of the ship. This agreement 
was made without the consent or knowledge of 
the mortgagee. Held, that the master had a 
maritime lien for his wages as well as for disburse-
ments actually and necessarily made and liability 
incurred in connection with the proper working 
and management of the ship, and that the limit 
of such liability would be to the value of the vessel 
and freight. (2.) That the master did not exceed 
his authority in borrowing money on the note for 
the purposes of the ship, it appearing that the 
sum so borrowed had been duly and properly 
expended for the ship. REIoE 2'. 'HE SHIP QUEEN 
OF THE ISLES -- — 	— — 258 

MARITIME LAW. 
See BEHRING'S SEA ACT- 
- BOTTOMRY BONI). 
--- COLLISION. 
— LIEN. 
-- PRACTICE. 
— SALVAGE. 
- SEAMAN'S WAGES. 

2—Maritime Law—Jurisdiction of Exchequer 
Court to hear actions of account between co-owners 
of ship. 	— 	— 	— 	— 	— 	288 (city Act, 1890, (53-51 Vic. (U.K.) c. 27) or The 

See PRACTICE 2. 	 Admiralty Act, 1891, (54.55 Vic. (D.C.) c. 29) 
i because to give those statutes a retroactive effect 

-- 3Of Vice-Admirlty Court toaward compensa- I in such a case as this would be an interference 
tion for service other than salvage service. 	23 with the rights of the parties. BERGMAN V. THE 

SHIP AURORA 	— -- — — 228 
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MARITIME LIEN. 

See LIEN 1. 

MASTER'S WAGES--Enforcement of lien for 
master's wages in Inland Waters — — 228 

See LIEN 2. 

2—Maritime law—Lien of master for disburse-
ments and wages—Lien for liability assumed by 
master—The Merchant Shipping Act, 1854 s. 191 
—52-53 Vic. (U.K.) c. 46 s. 1. 	— 	— 258 

See LIEN 3. 

MINES AND MINERALS—Reservation of in 
contract for sale of Dominion lwnds. 	— 	157 

See DOMINION LANDS 1. 

MINISTER OF INTERIOR—Power to lease Ord-
nance Lands. — — -- — -- 387 

See ORDNANCE LANDS. 

NAVIGABLE RIVER—Interference with public 
rights in — -- -- — -- — 251 

Sec PUBLIC WORK 2. 
• 

NEGLIGENCE--Liability of Crown as Common 
Carrier—Negligence—Duty of conductor of train 
in carrying live stock in box cars 	— 96 

Sec COMMON CARRIER. 

NOVELTY. 

See PATENTS FOR INVENTION. 

ORDERS IN COUNCIL—Order in council pledg-
ing the Government to promote legislation— Effect 
of.] An Order of His Excellency the Governor 
General in Council pledging the Government to 
promote legislation does not constitute a contract 
for the breach of which the Crown would be liable 
in damages. THE QUEBEC SKATING CLUB V. TRE 
QUEEN — — — — — — 387 

ORDNANCE LANDS—Sale of Ordnance Lands 
in Quebec —Cancellation-23 Vic. (P. C.) c. 2, 
s. 20.] In the year 1876 the suppliant purchased 
a number of lets at an auction sale of Ord-
nance land in the city of Quebec. He paid 
certain instalments and interest thereon amount-
ing in all to a sum of $2,447.92. Being unable 
to complete the payments for which he was 
liable, he applied to the Crown, in 1885, to 
appropriate the money paid by him to the 
purchase of three particular lots,—Nos. 19, 38 
and 39. This the Crown consented to do, and 
upon an adjustment of the account there was 
found to be a sum of $73.92 due to the suppliant, 
which, by mutual arrangement was appropriated 
to the purchase of another lot (N o. 100), leaving a 
balance then due to the Crown of $126.08. When, 
however, the suppliant came to pay this balance 
and get his patents for the four lots, he was 
informed that lot 19' would probably be re-
quired for certain military purposes. He then 
tendered the balance due to the proper officer of 
the Crown in that behalf, but it was declined. 
Patents for lots 38, 39 and 100 were subsequently 
issued to suppliant, and nothing further was done 
until 1886, when the Crown resumed possession 
of lot 19, which was followed up by an attempted 
cancellation of the sale of the lot under 23 Vic. 

ORDNANCE LANDS—Continued. 
(P. C.) c. 2 on the ground that as the balance due 
on the purchase had not been paid the terms and 
conditions of the sale had not been complied with. 
Held, that the sale was not duly cancelled, that 
the suppliant had forfeited none of his rights 
under the sale, and was entitled to damages equal 
to the value of the Iot at the time the Crown 
resumed possession thereof. Quwre :—Has the 
Deputy Minister of the Interior the right to 
exercise the powers of cancellation vested in the 
Commissioner of Crown Lands by the 20th section 
of the Act of the Province of Canada, 23 Vic. 
C. 2. MURPHY V. THE QUEEN — — 75 

2—Lease of Ordnance Lands—Power of Minister 
of Interior in respect thereof.] The Minister of the 
Interior cannot lease or authorize the use of 
Ordnance lands without the authority of the 
Governor in Council. THE QUEBEC SKATING CLUB 
V. THE QUEEN — ---- — — — 387 

PATENTS FOR INVENTION—Patent••--" The 
Paragon Black-leaf Cheque Book "— Validity — 
Want of novelty—Infringement.] The plaintiffs 
obtained letters-patent on the 15th 1 ebruary, 
1882, (registered in the Patent Office at Ottawa 
as No. 141 82) for " The Paragon Black-leaf Cheque 
Book " which was described in the letters-patent 
to consist in a " black-leaf cheque book composed 
of double leaves, one-half of which is bound 
together while the other half fold in as fly leaves, 
both being perforated across so that they can 
readily be torn out ; the combination of the black-
leaf bound into the book next to the cover, and 
provided with the tape bound across its end, the 
said black-leaf having the transferring composi-
tion on one of its sides only." The objects of the 
invention, as stated in the specification, were to 
provide a cheque-book in which the black-leaf used 
for transferring writing from one page to another 
need not be handled and would not have a ten-
dency to curl up after a number of leaves had 
been torn out. The first of such objects was to 
be obtained by the use of the tape which enabled 
" the black-leaf to be folded back or raised with-
out soiling the fingers," and the second by binding 
the black-leaf in with the other leaves but next 
to the cover in which position there " would be 
less likelihood of the black-leaf becoming crumpled 
up than if it were placed in the centre and the 
leaves removed from the stub on either side." 
The defendants had a patent for and manufactur-
ed a countercheque-book in which a margin was 
left on the carbon leaf by which it could be 
turned over without soiling the fingers. With the 
exception of the tape for turning the leaf it was 
established that the plaintiffs' patent had been 
anticipated, and it was also proved that prior to 
the issue of the plaintiffs' patent, a patent had 
been granted in the United tates for the process 
of manufacturing carbon for use in manifold 
writing with clean margins so that the paper 
could be handled without soiling the fingers. 
Held, that if the plaintiffs' patent was construed 
to include the use of clean margins on carbon 
paper, as applied to countercheque-books, it failed 
for want of novelty ; but that if the patent was 
limited, as it was thought it should be, to the 
means described therein, for turning over such 
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PATENTS FOR INVENTION--Continued. 

carbon leaves without soiling the fingers, that is, 
to the use of the tape, the defendants did not 
infringe the patent by using a clean margin for 
the 	hke purpose. CARTER & Co. r. nit MIL- 
TON. - - - - -- -- 351. 
PETITIONS OF RIGHT. 

See CONDITIONAL GIFT. 
--- CONTRACT. 
- OoirnON CARRIER. 
- CROWN, LIABILITY OF. 
- ORDNANCE LANDS. 
- PUBLIC WORK. 
- • SALVAGE. 
--- TORTS. 

PLEADING-Maritime law- Admission. in plead- 
ing/ 	- 	- 	- 	_ . 	•-•- 	283 

See COLLISION 4. 
POWER OF ATTORNEY-C/n-u by crew to 
agent of owners of salving vessel for purpose of 
adjustment of salvage claim-Construction • - 33 

See PRINCIPAL AND AGENT. 
PRACTICE-•Extension of time for leave to appeal 
after period prescribed by statute has expired 
-The Exchequer Court Act (1887) see. 51 ; 53 
Vic. e. 35, s. 1-(=rounds upon which extension 
will be granted.] Where sufficient grounds are 
disclosed, the time for leave to appeal from a 
judgment of the Exchequer Court of Canada 
prescribed by section 51 of The Exchequer Court 
Act (as amended by 53 Vic. c. 35, s. 1) may be ex-
tended after such prescribed time has expired. 
[The application in this case was made within three 
days after the expiry of the thirty days within 
which an appeal could have been taken.] (2.) The 
fact that a solicitor who has received instructions 
to appeal lias fallen ill before carrying out such 
instructions, affords a sufficient ground upon which 
an extension may be allowed after the time for 
leave to appeal prescribed by the statute has 
expired. (3.) Pressure of public business prevent-
ing a consultation between the Attorney-General 
for Canada and his solicitor within the prescribed 
time for leave to appeal is sufficient reason for an 
extension being granted, although the application 
therefor may not be made until after the expiry 
of such prescribed time. CLARICE, ET AL., V. THE 
QUEEN. -• - - - - - 1 

PRE-EMPTION OF LANDS-Effect of statutory 
grant be Government of British. Columbia of lands 
in Railway Belt to Dominion Government upon 
rights of pre-emptor who had not perfected his title 
prior to date of such grant. 	- 	-• 	293 

See CROWN DOMAIN 2. 

PRINCIPAL AND AGENT-Salvage of ship 
Owl cargo-Power of Attorney given by cre-w to 
agent as owners of salving vessel for purpose of 
adjustment of salvage claim-Construction of.] The 
crew of a fishing schooner had performed certain 
salvage services in respect of a derelict ship and 
gave the following power of attorney respecting 
the claim for such services to the agent of the 
owner of the schooner : "We, the undersigned, 
"being all the crew of the schooner Iolanthe at 
" the time said schooner rendered salvage services 
" to the barque Quebec, do hereby irrevocably 
"constitute and appoint Jose( Ai O. Proctor our 
"true and lawful attorney with power of substi-
" tution for us, and in our name and behalf as 
" crew of the said schooner, to bring suit or other-
"wise settle and adjust any claim which we may 
" have for salvage services rendered to the barque 
" Quebec recently towed into the port of Halifax, 
" Nova Scotia, by said schooner Iolanthe ; hereby 
"granting unto our said attorney full power and 
"authority to act in and concerning the premises 
" as fully and effectually as we might do if per- 

sonally present, and also power at his discretion 
" to constitute and appoint, from time to time, as 
" occasion may require, one or more agents under 
"him or to substitute an attorney for us in his 
" glace, and the authority of all such agents or 
"attorneys at pleasure to revoke." Held, that 
this instrument did not authorize the agent to 
receive the salvage payable to the crew or to 
release their lien upon the ship in respect of which 
the salvage services were performed. (2.) That 
payment of a sum agreed upon between the owners 
of such ship and agent and the latter's receipt 
therefor, did not bar salvors from maintaining an 
action for their services. THE Sure QUEBEC. 33 

PRIVILEGED COMMUNICATION - Solicitor 
and client-Privileged communication-Solicitor 
becoming subscribing witness to client's deed-Ef fect 
of - - 	- 	- 304 

See SOLICITOR AND CLIENT. 

PUBLIC RIGHTS. 
See Jus PUBLICUNI. 

2—Maritime law--Action of account between co- PUBLIC WORK-Construction of a Government 
owners-The Colonial Courts of Admiralty Act, fish-way in a private mill-dam-Damage to mill 
1890-The Admiralty Act, 1891--Jurisdiction- owner-Public work-50-51 Vic. c. 16, s. 16 (c.)] 
Practice.] The Exchequer Court has jurisdiction The suppliants complained that the Crown, by 
to hear and determine actions of account between its servants, so negligently and unskilfully con-
co-owners of a ship. Semble,-That in an action strutted a fish-way in a mill-damn used to secure a 
by the managing owner of a ship against his co- head of water for running certain mills owned 
owner, the endorsement on the writ need not show by them, that such mills and premises were in-
that there was any dispute as to the amount furiously affected and greatly depreciated in value. 
involved. HALL V. THE SHIP SEAWARD. -- 268 Held, That the fish-way was riot a public work 

3—Information of intrusion-Order to reconvey within the meaning of 50-51 Vic. c. 16, s. 16 (e). 
and that the Crown was not liable. BROWN v. -Appropriate remedies to be asked for therein.] THE QLREx 	- - 	- 	- 79 An order directing the defendant to reconvey the 

land is not an appropriate part of the remedy to 2---Construction of public work - Interference 
be given upon an information of intrusion. THE with public rights-Damage to individual .  enjoy- 
QUEEN V. FARWELL. -- 	-- 	- 	- 271 I ment thereof-Liability-5Q-51 Vic. e. 16, sec. 16 (c) 
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—Construction of.] Where the Crown, by the 
construction of a public work, has interfered with 
a right common to the public, a private owner of 
real property whose lands, or any right or interest 
therein, have not been injured by such interfer-
ence, is not entitled to compensation in the 
Exchequer Court, although it may happen that 
the injury sustained by him is greater in degree 
than that sustained by other subjects of the 
Crown. (2.) The injurious affection of property 
by the construction of a public work will not 
sustain a claim against the Crown based upon 
clause (e) of the 16th section of The Exchequer 
Court Act (50-51. Vic. c. 16) which gives the Court 
jurisdiction in regard to claims arising out pf any 
death or injury to the person or to property on 
any public work, resulting from the negligence of 
any officer or servant of the Crown while acting 
within the scope of his duties or employment. 
ARCHIBALD V. THE QUEEN. 	— — 251 

3—Tort by Crown's servants— Injury to the person 
on public work—Reraed y--Prescription C.C. L. C. 
Art. 2227-50-51 Vic, c. 16 	— 	— 	118 

See Towr 2. 

3—Injury to property on public work--Negligence 
of Crown's officer or servant—Liability—Reni.edy 
— — — — — — -- 147 

See Tour 3. 
— also RA]L 	. 

QUANTUM MERUIT--Parol contract between 
Crown and subject-42 Vic. c. 7, s. 11—R.S. C. c. 
37 s. 23—Effect of such provisions where contract 
executed---Quantum, meruit — 	-- 	— 373 

See CONTRACT 1. 

RAILWAY—Liabilty of Crown as eovznnnon carrier 
-Duty of conductor of train carrying live-stock 
- — —• -- -- — — 06 

Sec COMMON CARRIER. 

2--injwries to the person sustained on a Govern-
ment Railway—Latent defect in axle of car—Undue 
speed in passing sharp curve — 	— — 147 

Sec Towr 3. 
— also PUBLIC WORK. 2. 

RES JUDICATA— Information of intrusion--
Subsequent action between same parties—Res judi-
eata.] Where in a former action by information 
of intrusion to recover possession of land, the title 
to such land was directly in issue and determined, 
the judgment therein was held to be conclusive of 
the issue of title sought to be raised by the 
defendant in a subsequent action between the 
same parties. THE QUEEN V. FARWELL. — 271 

RETURNING OFFICER—Election for the House 
of Commons---The North-west Territories' Repre-
sentation Act (R. S. C. c. 7. )—.Returning Officer—
Claims for services of subordinate officers—Liabi-
lity.] A person duly appointed and acting during 
an election as returning officer under the provi-
sions of The North-west Territories' Representation 
Act (R.S.C. c. 7) cannot recover from the Crown 
for the services of the several enumerators, deputy 

RETURNING OFFICER—Contimed. 

returning officers or other persons employed in 
connection with such election. Lucas v. THE 
QUEEN. --- --- — — 	 238 

RIDEAU CANAL—Gift of land to Crown for 
purposes of canal—Forfeiture for breach of condi-
tion—Reverter--Rennedy against the Crown in such 
a case. — — — — — 304 

See CoNinrioNAr, GiN r. 

SALVAGE—Salvage— Ordinary service per formed 
at request of master of stranded ship—Jurisdiction 
of Vice-Admiralty Court to award compensation for 
same.] A ship was stranded on a rocky shore with 
a point of rock protruding through her hull. H. 
was employed to blast it away and so free the 
ship. Held, that this was not a salvage service. 
(2.) That the Vice-Admiralty Court had jurisdic-
tion to award reasonable remuneration in respect 
to the same. The Watt (2 W. Rob. 70) referred to. 
THE COSTA Rica. — — -- — 23 

2--Salvage of ship and cargo—Principal and 
agent—Power of attorney given by crew to agent of 
owners of salving vessel for purpose of adjustment 
of salvage claim—Construction of.] A crew of a 
fishing schooner had performed certain salvage 
services in respect of a derelict ship and gave the 
following power of attorney respecting the claim 
for such services to the agent of the owner of the 
schooner: "We, the undersigned, being, all the 
"crew of the schooner Iolanthe at the time said 
"schooner rendered salvage services to the barque 
" Quebec, do hereby irrevocably constitute and 
" appoint Joseph O. Proctor our true and lawful 
" attorney with power of substitution for us, and 
"in our name and behalf as crew of the said 
"schooner, to bring suit or otherwise settle and 
" adjust any claim which we may have for salvage 
" services rendered to the barque Quebec recently 
" towed into the port of Halifax, Nova Scotia, by 
"said schooner lolanthe; hereby granting unto 
" our said attorney full power and authority to 
"act in and concerning the premises as fully and 
"effectually as we might do if personally present 
"and also power at his discretion to constitute 
" and appoint, from time to time; as occasion may 
"require, one or more agents under him or to 
"substitute an attorney for us in his place, and 
" the authority of all such agents or attorneys at 
" pleasure to revoke." Held, that this instrument 
did not authorize the agent to receive the salvage 
payable to the crew or to release their lien upon 
the ship in respect of which the salvage services 
were performed. (2.) That payment of a sum 
agreed upon-between the owners of such ship and 
the agent and the latter's receipt therefor, did not 
bar salvors from maintaining an action for their 
services. THE SHIP QUEBEC. 	-- 	— 	33 

3--11Maritime law--Salvage—Maritime lien—Pos-
sessory lien—Priority—Towage—Nature of services 
---Express agreement for reward—Successful result 
—Amount of salvage award—Costs.] A stranded 
vessel abandoned by the owners to the under-
writers, and sold by them was saved, and was 
brought by the purchasers to -a shipwright for 
repairs : Held, that the towage of the vessel from 
the place where stranded to the dry clock was a 



414 	 INDEX. 	 [Ex. C. R. VOL. III. 

SALVAGE—Continued. 	 SALVAGE—Continued. 
salvage service. (2.) Claim for use of anchor, The latter signalled the former and asked to be 
chains, etc., used in saving vessel; Held, a sal- towed into port. This the packet steamer refused 
vage service. (3.) Claim for personal services not to do, wishing to prosecute her voyage, but agreed 
performed on vessel. Held, not a salvage service. to tow the ship out of her dangerous position to 
(4.) Claim for services of tug in an unsuccessful the open sea, and there give her captain directions 
attempt to remove vessel. ,Held, not a salvage to enable him to reach his port of destination. 
service. Salvage is a reward for benefits actually This offer was accepted and acted upon. In con-
conferred. (5.) Held, following the usual rule, that ducting the ship to the open sea the packet 
not more than a moiety of the value of the res steamer performed the services both of a pilot and 
at the time when saved should be awarded to tug, and showed skill and enterprise, and incurred 
salvors, there being no exceptional feature except appreciable risk, while so engaged. Held, to be a 
the small value of the res. Costs of salvors award- salvage, and not a mere towage service. Semble, 
ed out of other moiety. Costs of arrest and while the court is disposed to confine the claims of 
sale and of bringing fund into court paid in professional )pilots and tugs to the tariff scale for 
priority to claims out of fund, in proportion to such professional services, a volunteer ought to 
the value of the res at the time of delivery to the be allowed a more liberal rate of compensation. 
Dry-Dock Company, and balance of the proceeds THE CANADIAN PAuielc NAVIGATION COMPANY V. 
of sale which was not sufficient to pay claim of THE SHIP C. F. SARGENT — 	— 	— 332 
possessory lien-holder. THE GrrNIl'FER — 57 SEAL HUNTING—Illicit hunting of seals in 
4-00lision—Salvage services performed by one .Bchring's Sca —54-55 Vic. (U.K.) c. 10, sec. 1, sub-
vessel to the other where both at fault.] Where two sec. 5—Interpretation—Presence of fully-equipped 
vessels in collision are both at fault and one vessel scaler- in forbidden waters = Lawful intention —
renders salvage services to the other when the Burden of proof.] By subsection 5 of section 1 
value of such services are determined it should be of the Imperial Act, 54-55 Vic. c. 19 (The Seal 
divided and the salved vessel only be required Fishery [Behrinq's Sea] Act. 1891) it is enacted 
to pa one-half of the amount. 111E ZAMBESI that "if a British ship is found within Behring's 

" Sea having on beard thereof fishing or shooting 
" implements or seal skins or bodies of seals, It 
" shall lie on the owner or master of such ship 
" to prove that the ship was not used or employed 
" in contravention of this Act." Held, that the 
words " used or employed " are not to be confined 
to the particular use and employment of the ship 
on the occasion of her seizure but extend to the 
whole 'voyage which she is then prosecuting ; and 
if the ship is found in the condition described in 
the said subsection she is liable to forfeiture 
unless the presumption therein raised can be re-
butted by owner or master. THE QUEEN V. THE 
SHIP CSCR & HATTIE -- — -- 241 
SEAMEN'S WAGES — Action to recover — 
Motion to dismiss under sec. 34 of The Inland 
Waters Seamen's Act, R.S.C. c. 75—Bill of Sale of 
Ship--Registration thereof—The Merchant Ship-
ping Act, 1854 s. 55.] In the year 1887, A. sold a 
vessel to M. and S. under an agreement stipu-
lating, among other things, that the vessel was to 
remain in the name and under the control of A. 
until the purchase-money was fully paid, and 
that, in the event of the terms of the contract not 
being performed by the vendees, A. was entitled 
to take possession and the vendees would there-
upon lose all claim or title they might have to the 
ship or to moneys paid by them in respect of the 
contract. This agreement was not registered. For 
some time the vendees performed the terms of the 
agreement, but having failed to do so after a cer-
tain period A. resumed possession of the vessel. 
Upon an action in rem for wages due to a seaman 
employed by the vendees and which were earned 
during their possession of the vessel,—Held, that 
the amount of the claim being below $200, the 
Exchequer Court had no jurisdiction under sec. 
34 of The Inland Waters Seamen's Act.] (2.) That 
the property in the vessel had not passed to the 
vendees under the agreement, and that whatever 
rights the seaman had in personani must be en- 

ANT) THE FANNY DUTARD — — — 67 

5—Maritime law—Salvage—Government vessel--
Special contract.] A steamship belonging to the 
Dominion Government went ashore on the Island 
of Anticosti, and suppliants rendered assistance 
with their wrecking steamer in getting her afloat. 
The service rendered consisted in carrying out 
one of the stranded steamship's anchors, and in 
taking a hawser and pulling on it until she carne 
off. For carrying out the anchor it was admitted 
that the suppliants had bargained for compensa-
tion at the rate of fifty dollars an hour, but 
whether the bargain included the other part of 
the service rendered or not, was in dispute. The 
service was continuous,—no circumstances of sud-
den risk or danger having arisen to render one 
part of the work more difficult or dangerous than 
the other. Held, that the rate of compensation 
admittedly agreed upon i-a respect of carrying out 
the anchor must, under the circumstances, be 
taken as affording a fair measure of compensation 
for the entire service. (2.) A petition of right 
will not lie for salvage services rendered to a 
steamship belonging to the Dominion Govern- 
ment. CouuErrE v. THE QUEEN 	— 	--- 82 

6—Maritime law—Salvage—Essentials of—Dif-
ference between towage and salvage service—Profes-
sional and volunteer services—Rate of compensation.] 
Salvage means rescue from threatened loss or 
injury. No danger, no salvage. If the ship be 
in danger, then the rescuers earn a salvage reward, 
which, on the grounds of public policy, is to be 
liberal, but yet varies according to the imminence 
of the danger to the ship on the one hand, and 
the skill and enterprise and danger of the salvors 
on the other hand. (2.) A small packet steamer, 
while performing one of her regular trips between 
certain points in thick weather, discovered a large 
steamship lying at anchor in such a position as to 
be in imminent danger of becoming a total loss. 
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forced against the persons who employed him and 
not against the vendor. (3.) That the agreement 
was not a bill of a sale within the meaning of The 
Merchant Shipping Act, 1854, s. 55. (4.) That 
if summary proceedings had been taken as pro-
vided by The Inland Waters Seamen's Act, a 
direction might have been made to provide for the 
realization of the seaman's claim against the ves-
sel, and she might have been tied up by the court 
on his showing that the vendees who employed 
him were then the supposed owners of the vessel 
and when action was brought were insolvent with-
in the meaning of section 34 of the said Act. 
THE JESSIE STEWART — — — 132 

See MASTER'S WAGES. 

SHIP BROKER'S COMMISSIONS. 
See BOTTOMRY BOND. 

SOLICITOR AND CLIENT—Evidence—Privi-
leged Communication—Solicitor witness to client's 
deed.] Held, that where a solicitor or counsel of 
one of the parties to a suit has put his name as a 
witness to a deed between the parties he ceases, 
in respect of the execution of the instrument, to 
be clothed with the character of a solicitor or 
counsel and is bound to disclose all that passed at 
the time relating to such execution. Robson v. 
Kemp 5 Esp. 52, and Crawcour v. Salter L. R. 18 
Chan. 34 followed. MAGEE V. THE QUEEN, 304 

STATUTES--(1.) 50.51 Vic. c. 16, sec. 51.-53 
Vic. c. 35„s. 1—Extension of time for leave to 
appeal — — — — -- --- 1 

See PRACTICE 1. 
2•----50 51 Vic. e. 16, s. 15—Goods stolen while in 
possession of Crown — — — 	-- 14 

See TORT 1. 
3—R.S.C. c. 79, secs. 1 and 2, Arts. 18, 23 and 
24—Collision — — — — — 26 

See COLLISION 1. 
4—Arts. 13 and 18 of Imperial Regulations for 
preventing collisions at Sea—R. S. C. c. 79 s. 12 - 40 

See COLLISION 2. 
5-23 Vic. (P.C.), e. 2, s. 20—Sale of Ordnance 
lands in Quebec — — — — — 75 

See ORDNANCE LANDS 1. 
6---50-51 Vic. e. 16, s.16 (0)—Damage to property 
from construction of Public Work — — 79 

See PUBLIC WORK 1. 
7^54 55 Vic. c. 35 and 54-55 Vic. c. 26—Juris-
diction of Exchequer Court in matters of Trade• 
mark — — — --• — — 88 

See TRADE-MARK. 
8----The Government Railways Act, 1881-50-51 
Vic. c. 1G, s. 16—Liability of Crown as Common 
Carrier — — — --- — — 98 

See COMMON CARRIER 1. 

9—C. C. L. C. Art. 2227-50-51 Vic. c. 16, s. 16 
(c)—Injury to the person on a public work — 118 

Sec PUBLIC WORK 2. 

STATUTES—Continued. 

10—The Inland Waters Seamen's Act (R.S.C. e. 
75, s. 34)—The Merchant's Shipping Act, 1854, s.. 
55—Seamen's Wages — —. — — 132. 

See SEAMEN'S WAGES. 
11—The Dominion Lands Act (43 Vic. c. 26)—
Sale—Reservation of Mines and Minerals — 167' 

See DOMINION LANDS 1. 
12-50 51 Vic. c. 16, H. 16 (0-33 Vic. c. 23—
Liability of. Crown for injury to property on a 
Public work 	--- 	— 	— 	— 	---- 164 

See TORT 4. 

I3—R.S.C. cc. 74 and 75—The Colonial Courts 
of Admiralty Act, 1890—The Admiralty Act, 
1891 — — — — — — 228 

See LIEN 2. 
1.4—The North-west Territories Representation 
Act (R.S.C. e. 7) Returning Officer—Claims for 
services of subordinate officers 	— 	— 	238• 

See RETURNING OFFICER. 
15-54-55 Vic. (U.K.) c. 19, sec. 1—(The Seat 
Fishery, Behring's Sea Act, 1891) — 	— 241 

See SEAL HUNTING. 
16-50-51 Vic, c. 16, sec. 16 (c)—Construction of 
public work—Interference with public rights in 
stream — — — • --- — --- 251 

See PUBLIC WORK. 
17—The Merchant Shipping Act, ]854, sec. 191--
52-53 Vic. (U.K.) c. 46, s. 1—Lien for Master's 
Wages — — — — — — 268 

See LIEN 3. 

18—The Colonial Courts of Admiralty Act, 1890 
—The Admiralty Act, 1891—Jurisdiction of Ex-
chequer Court in matters of account between co-
owners ---- — — — — — 288 

See PRACTICE 2. 
19—British Columbia Land Acts of 1875 and 
1879—Terms of Union, sec. 11—Construction. 293 

See CROWN DOMAIN 2. 
20-7 Vic. (Prov. Can.) c. 11-9 Vic. (Prov. 
Can.) c. 42—Rideau Canal lands — — 304 

See CONDITIONAL GIFT. 

21-42 Vic. c. 7, s. 11—R.S.C. c, 37, s. 23—Lia-
bility of Crown thereunder where contract exe- 
cuted — 	- 	— — 	- 373 

See CONTRACT 1. 
22—R.S.C. c. 22, sec. 4—R.S. C. c. 55, secs. 4 and' 
5—Ordnance Lands—Power of Minister of Interior 
to lease — — — — — — 887 

See CONTRACT 2. • 
TITLE—Title to escheated lands in Railway Belt 
in British Columbia—Pre-emption rights—Proper 
authority to grant letters patent. 	— 271-293 

See CROWN DOMAIN 1 AND 2. 
TORTS—Goods stolen while in bond in Customs. 
Warehouse—Claim for value thereof against Crown 
—Crown not es bailee—Personal remedy against 
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officer through whose act or negligence th r loss reference to the court for one formerly existing by 
happens.] The plaintiffs sought to recover from' a submission of the chain to the Official Arbrtra-
the Crown the sum of $465.74, and interest for the tors, with an appeal to the .Exchequer Court and 
duty paid value of a quantity of glaziers' diamonds i  thence to the Supreme Court of Canada. MARTIAL 
alleged to have been stolen from a box, in which a•. TEE QUEEN 	- - 	— 	— • 	--- 	118 

• they had been shipped at London, while such box 
3 —Pctitioir, of Right—Injuries sustained in an was at the examining warehouse at the port of  

Montreal. On the 21st February, 1800, it appear- accident on a Government Railway—Burden of 
ed that the box mentioned was in bond at a ware- proof —Latent defect 1m axis of cur— Undue speed 
house for packages used by the Grand Trunk lit passing sharp curve.] On the trial of a petition 
Railway Company, at Point St. Charles, and on claiming damages 

upon 
personal injuries sustained 

nt 
 at

that  
the Cust

theoi
pn ho

use,ffs  made 
laid the duty 

 the 
thereon 

oods alleged  to ha
in an 	

ve resulted from the negligence of the 
railway, 

($107.10). On Monday, the 24th, the Customs , liersons in charge of the train, the burden of proof 
officer in charge of the warehouse at Point St. i is upon the suppliant. He must show affirma-
Charles delivered the box to the foreman of the t vely that there was negligence. The fact of the. 

accident is not sufficient  Custom-house carters, who in turn delivered it to 	to establish a prima facie 
one of his carters, who took it, with other parcels, case of negligence. The immediate cause of the 
and delivered it to a checker at the Customs accident was the breaking of an axle that was 
examining warehouse. The box was then put on defective. It was shown, however, that great 

been used in its selection and that e a lift and sent up to the third floor of the building defeat are h ad 
was 	and not capable c of detection by where it remained one or two days. It was then any ordinary means of examination open to the 

brought down to the second floor and examined, railway officials. The train had immediately 

when it was found that the diamonds had been ` before the accident passed a curve which, at its 
stolen—the theft having been committed by I reatest degree of curvature, was one of 60  52'. removing the bottom of the box. Although the It 

was alleged that the persons in charge of the 
evidence tending to show that the theft was cont  train were guilty of negligence in passing this 
mitted while the box was at the Customs exami curse and a switch near it at too great a rate of ing warehouse at Montreal was not conclusive, speed. On that point the evidence was contra- 
the court drew that inference for the purposes of ' P 	 1 
the case. Held, that, admitting the diamonds electors, and, having regard to the rule as to the 

burden of proof stated above, it were stolen while in the examining warehouse, I 	 was Head, that 
the Crown is not liable therefor. (2.) In such a a case of negligence was not made out. Dunk y. 
case the Crown is not a bailee. The temporary I THE QUEEN — 	 — 147 
control and custody of goods imported into 4---Injure to propertrJ on a Public Work-- iVegli-
Canada, which the law gives to the officers of the genre of Crown's officer or servant--50.51 Vie, e. 16 
Customs to the end that such goods may be s. 16 (n)-33 Vie. r.. 23—Liebi/itic-- Remedy.] The 
examined and appraised, is given for the purpose  Crown is liable for an injury to property on a 
of the better securing the collection of the public public work occasioned by the negligence of its 
revenue. Without such a power the State would officer or servant acting within the scope of his 
be exposed to frauds against which it would be duty. That liability is recognized in The Excite-
impossible to protect itself. For the loss of any guff Court Act, s. 16 (c), but had its origin in the 
goods while so in the custody of the Customs earlier statute 33 Vic. c. 23. (2.) Prior to 1887, 
officers the law affords no remedy, except such as when The Exchequer Court Act was passed, a 
the injured person may have against the officers  petition of right would not lie for damages or loss 
through whose personal act or negligence the loss resulting from such an injury, the subject's remedy 
happens. CoasE ar. THE QUEEN — 	-- 13 being limited to a submission of his claim to the 

Official Arbitrators, with, in certain cases after 
2-----Torts--Injury to the person on a public work 1879, an appeal to the Exchequer Court and thence 
—Remedy—Prescription, interruption of—C.C. L. to the Supreme Court of Canada. (3.) It is not 
C. Art. 2227-50-51 Vie. e. 16.] The suppliant, the duty of an officer of the Crown to repair or 
who was employed as a mason upon the Chambly add to a public work at his own expense, nor 
Canal, a public work, was injured through the unless the Crown has placed at his disposal money 
negligence of a fellow servant. Subsequent to or credit with instructions to execute the same. 
the accident the Crown retained the suppliant in He must exercise reasonable care to know of the 
its employ as a watchman on the canal, and in- condition in which the public work under his 
demnified him for expenses incurred for medical charge is, and he must report any defect or danger 
attendance. Held, that what was done was that he discovers. It does not follow from the 
referable to the grace and bounty of the Crown fact that a public officer does not discover a defect 
and did not constitute such an acknowledgment of in, or a danger that threatens, a public work 
a right of action as would, under Art. 2227 C.C. under his charge, that he is negligent. To make 
L. C., interrupt prescription. Qucere : Does Art. the Crown liable in such a case it must be shown 
2227 C.C.L.C. apply to claims for wrongs as well that he knew of the defect or danger and failed to 
as to actions for debt ? Semble : That the Crown's report it, or that he was negligent in being and 
liability for the negligence of its servants rests remaining in ignorance thereof. The Sanitary 
upon statutes passed prior to The Exchequer Commissioners of Gibraltar v. Orfila, 15 App. Cas. 
Court Act, (50-51 Vic. c. 16) and that the latter 400 referred to. The injury complained of by the 
substituted a remedy by petition of right or by a suppliante was caused by the falling of a part of 

-i.'-- 	-- - 
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the rock or cliff below the King's Bastion at the 
citadel in. Quebec, in the year 1889. The falling 
of the rock was caused or hastened by the dis-
charge, into a crevice of the rock, of water from a 
defective drain, constructed and allowed to become 
choked up while the citadel and works of defence 
were under the control of the Imperial authorities, 
and before they became the iroperty of the Gov-
ernment of Canada. The existence of this drain 
and of the defect was not known to any officer of 
the latter Government, and was not discovered 
until after the accident, when a careful enquiry 
was made. In the year 1880 an examination of 
the premises had been made by careful and capable 
men, one of whom was the city engineer of Quebec, 
without their discovering its existence or suspect-
ing that there was any discharge of water from it. 
The surface indications, moreover, were not such 
as to suggest the existence of a defective chain. 
The water that came out lost itself in the earth 
within a distance of four or five feet, and might 
reasonably have been supposed to be a natural 
discharge from the cleavages or cracks hi the cliff 
itself. Held, that there was no negligence on the 
part of any officer of the Crown in being and 
remaining ignorant of the existence of this drain  

TORTS—Continued. 

and of the defect in, it. Qucere, whether the place 
where the accident happened was part of the 
public work ? Semble, the Crown may be liable 
although the injury complained of does not 
actually occur on, ti. e. within the limits of, a 
public work. CITY or QUEBEC y. "'TIE QUEEN. 164 

TOWAGE. 	 • 
See SALVAGE 3 AND 6. 

TRADE—MARK—Beetification. of register—Relief 
for infrisinfringement—Jurisdiction of Exchequer Court, 
54-55 Vic. c. 35 and 54-55 Vie. c. 26.] The court 
has jurisdiction to rectify the register of trade-
marks in respect of entries made therein without 
sufficient cause either before or subsequent to the 
10th day of July, 1891, the date on which the Act 
54-55 Vic. c. 35 came into force. Queere,---has 
the Court jurisdiction to give relief for the infrin-
gement of a trade-mark where the cause of action 
arose out of acts done prior to the passage of 54-55 
Vic. c. 26 ? DEKUYPER 'e. VAN DULHEN. — ea 
WAGES. 

See MASTERS WAGES. 
— SEAMEN'S WAGES. 
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