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CASES -
DETERMINED BY THE 5

EXCHEQUER COURT OF CANADA.

Ixn THE MATTER OF THE PrTITION OF RIGHT OF

DAME MARIE LOUISE RAYMOND, .
and Others ... ... ... ... SUPPLIANTS;

AND

N b

HIS MAJESTY THE KING .. .. .. RESPONDENT.

Fl

Ezpropriation—Water-lot—Compensation—Basis of asscsament—Actual and
potential veluo—Permission lo make erections beyond low-water mark not
sought before ezpropriation—Effect of—''Special adaptability ''— Allowance
Jor compulsory taking.

Where pmpefty is taken by the Crown for a proposed public work, in
* aggessing ¢ompensation to the owner, it is not proper to treat the value to the
owner both of the land, and nghts incidental thereto, as & proportional part

1916
——
April 17

| —

of the value of the proposed work or undertaking when realized; but the X

proper basis for compensation is the amount for which such land and rights
could have been sold had there been no scheme in existence for the work or

undertaking. On the other hand, regard must be had to the adaptability -

of the property for such a use and the possibilities of the same bemg realized.
Cunard v. The King, 43 B.C. R 99; Lacoste v. Cedars Rapids Company

(1014) A.C. 569; Lucas ». Chesterfield Gas and Water' Board (1009)
IK.B., 16; and The King v. Wilson 15 Ex. C.R., 282, referred to.

2. Where water-side property is expropriated by the Crown before the

owner has asked for or obtained statutory permission to build wharves or
other erections upon the solum beyond low-water mark, in the absence of
evidence to show that the possibility of obtaining such permission had in
" _creased the value of the property in the market, such possibility ought not to
be taken into consideration in assessing the compensation.

The King v. Gillespie, 12 Ex C.R. 406 and The ng . Bmdburn, 14 Ex.-

C.R. 437.
7726—1
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3. *‘Speciai adaptability’’ as used in expropriation cases does not denote
something detached or separable from the value of the land in the market,
but on the contrary signifies something that enters into and forms part of the

actual market value.
Stdney v. North Eastern Railwey Co. {1914)3 K.B., 829applied.

4. In letters-patent for a water-lot in the River St. Lawrence, granted
by the Crown in the right of the Provines of Canada in the year 1848, the
Crown reserved the right to resume at any time possession of the property
upon paying to the grantee the value of any improvements and erections
thereon. ‘The right so reserved was never exercised before Confederation,

Held, that the right so reserved was indivisible, and could only be
exercised in respect of the whole of the land mentioned in the grant and not

a part thereof.

Quaere: Whether the right to resume possession enures now to the Dom-
inion Crown, or to the Crown in the right of the Province of Quebec.

Samson v. The Queen, 2 Ex. C.R. 30 referred to. ‘

5. The allowance of 109 upon the market value in view of the com-
pulsory taking of property ought not to be made when the property was
acquired with the open purpose of speculating on the chances of the property

being expropriated. -

Epiror’s Nore: See commentary on the 710% allowance for compulsory
taking in the annotated case of The King v. Courtney, 27 D.L.R, 247 ; also Re
Watson and City of Torento (1916) 11 O.W.N. 111.

PETITION OF RIGHT to recover the alleged
value of certain land or part of a beach-lot, at Lauzon,
P.Q., expropriated by the Crown for a public work.

The facts of the case are fully stated in the reasons
for judgment.

The case was heard at Quebec on March 9th, 10th,
11th and 13th, 1916.

E. Belleau, K.C. and N. Belleau for the supphants,
G. G. Stuart, K.C. for the respondent.

AvupErre J. now (17th April, 1916) delivered
judgment.

This petitition of right is brought, to recover the
sum of $390,000.00, as representing the alleged value
of certain land or part of a beach-lot, expropriated by
the Crown, and the damages resulting from such
expropriation.
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"The Crown, acting -under the provisions of The

Ezxpropriation Act, expropriated at Lauzon, P.Q.,
part of a certain beach lot, belonging to the suppliants,

for the purposes of , a graving dock, a public work’

of Canada, by depositing, both on the 15th January,
1913, and the 16th July, 1913, plans and descriptions

‘i3
1916
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RaYMoND

.
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-Reasons for

Judgment,

—

of the said lands, in the office of the Registrar of Deeds .

for the County of Lev1s, P.Q., where the same are
situate. .

It is admlted and’ agreed upon by both partles that
under the plan and description deposited on the 15th.

January, 1913, the area expropriated is 272,000 feet -

and under the plan and description

deposited on the 16th July, 1913, the T
further area expropriated is............ 317,000 *
" makinginall.............o..o.... ... 589,000 feet

which is the whole area admitted to have been
exproprlated by the Crown from the suppliant’s
property. :

The Crown, by the statement of defence, avers inter
alia, that the land, taken herein under the Expropria-
‘tion Act, was originally granted by His Majesty The
" King’s letters-patent, in favour of one Duncan
Patton, whose successors in title the suppliants pur-
port to be, and that the grant made under the said
Letters-Patent, which bear date the 9th. February,
1848, and are filed herein as Exhibit “D » is S0 made
subject to the following proviso, viz.:—

“Provided further and we do hereby expressly'

‘““reserve to us our heirs and suceessors full power,
“right and authority upon giving twelve months’
““previous notice to our saild grantee—his heirs and

“assigns in possession of the said lot or piece of

“‘ground, beach and premises to resume, for public

7261}
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““improvements, the possession of the said lot or

‘“piece of ground and premises on payment to him

‘“or them of a reasonable indemnity in that behalf

‘“for the ameliorations and improvements which

“may have been made on the said lot or piece of

‘““ground, beach and premises, to be ascertained and

‘““determined by experts to be nominated and

““appointed by our governor of our said Province

“for the time being and our said grantee respect-

““ively in default of an offer of the fair value of

‘‘the same being accepted.”’

The Crown further alleges in its statement in defence,
—and it is admitted by both parties in the course of
the trial,—that there are no ameliorations or improve-
ments upon the said land so expropriated, and the
respondent therefore concludes its plea by contending
that the suppliants are not entitled to any compen-
sation in respect of the value of the lands so expro-

priated.

At the trial, counsel for the Crown stated that no
notice had been given as provided by the terms of the
above recited proviso. Therefore it must be taken
that the Crown, in the present issues, proceeded under
the provisions of The Expropriation Act, with respect
to the taking of the suppliants’ land.

Having disposed of the question that the present
case must be treated as one coming within the ambit
of The Ezxpropriation Act, it is perhaps well to offer
a passing remark upon the question raised at trial
as to whether or not the power to exercise the rights
under the proviso of the Grant is in the Crown, as
representing the Provincial Government or in the
Crown as representing the Federal Government.

The Crown grant in question was given in 1848,
that is by the old Province of Canada. And in view
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of the possibility- of the right. of redemption upon

notice, as above mentioned, being in the Province
of Quebec, notice of trial was given by the suppliants
to the Attorney-General for the Province of Quebec,
and to the Minister of Crown Lands for the gaid
Province,—and a copy of the pleadings served upon
them, as will more clearly appear by reference to
. ‘Exhibit Ne. 1. Nothing came out of this, and the
trial went on without anyone appearing on behalf
of the Province of Quebec. In the case of Samson v.
"The Queen (1), it was held, upon a similar Grant
before Confederation on the south shore of the Har-
bour of Quebee, that the property being situated in a
public harbour, the power of resuming possession
for the purpose of public improvement, would be

exercisable by the Crown, as represented by the
 Government of Canada.

However, in the view I take of thls case it becomes
unnecessary to decide the question.

The parties in a case instituted by Petition of

Right stand in a different position from those in a

case instituted by Information under The Expropriation
Act, where by sec. 26 thereof, it is enacted that such
information shall set forth ‘‘the persons who, at the
‘“‘date of the expropriation, had any estate or interest

1916
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““in such land or property and the particulars of any

“charge, lien or incumbrance to which the same
‘“was subject.” '

In a case instituted by Petition of R1ght it Would,

seem the suppliant is entitled to have his own right
and interest adjusted without calling in any other
parties who may have any right in the same property.

The suppliants, by their answer in writing, to the -

. Crown’s statement in defence, have raised a formidable

(1) 2 Ex. C.R. 30.
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array of questions of law, such as the following, viz:—
1st. That the registration of the said Crown grant
has not been renewed since the coming into forece of
the Cadastre in 1877:—See, however, Art. 2084, C.C.
2nd. That the right of redemption invoked by the

Crown has been long prescribed.

3rd. That the suppliants are the owners of the
land in question under a Sheriff’s title, which has
liberated the land of all charges or real right which
might originally affect it.

4th, That the Government of the Province of

Quebec is alone possessed of the right of the old

Province of Canada, and that the Government of the
Dominion of Canada has no right whatsoever under
the said grant.

5th. That the said lands in question are outside
the Harbour of Quebec, and that the Crown has
renounced the right it is now setting up.

While some of these contentions set forth by the
suppliants are full of interest, it has obviously become
unnecessary to decide any of them because of the
view I take of the case.

Indeed, this right of redemption under the provisions
of the grant, if at all exercisable, can only be exercised
for the whole of the land mentioned in the grant, and
not for only a‘part thereof. It is a right which is
indivisible although the object of the right is physically
subject to a division, yet from the character given to
it by the grant, the object becomes insusceptible
not only of performance in parts, but also of division.
(1) It is a right which might be exercised with respect
to the whole property, but not in part, and it cannot
be invoked in this case when only about one-quarter
of the property is expropriated. If there were wharves

(1) Art. 1124 C. C. P. Q.
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~and buildings on certain parts of the property, could -

it be contended that, the proviso in the grant. would
give the right to redeem only such part upon which -
there would be no amelioration or improvements,—
destroying thereby the value of the parts improved ?
The terms and conditions of this power may very
well be compared and assimulated to the Droit de

réméré, right of redemption, provided for by the

C.C.P.Q., wherein inter alia by Art. 1558 the redemp-
tion may be exacted for the whole and demed for
part only.

Therefore, for the purposes of this case, it is sufﬁclent
‘to find that the Crown proceeded under The E’:cpro—
priation Act—that it did not give the notice provided

1916
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by the grant, and had it given such notice the rights .

thereunder are not divisible and could only be exer-
cised for the whole property. |

. The whole property contains an area of 2 148 600"
sq. feet, of which the Crown expropriated 589,000
sq. feet, and the suppliants are entitled to the value
" thereof at the date of the expropriation, that value,
however, is to be determined with reference to the

nature of the title as declded n the case of Samson '

v. The Queen-(1). '

by

On the question of value, the following witnesses ‘

were heard on behalf of the suppliants: ,

‘Witness A. Gobeil values the land taken at 40 cents
a square foot. In that price he reckons 30 cents for
the land taken and 10 cents for damages to the balance
of the property, because more land is taken on the
front than at the back. He bases his valuation upon
the capabilities of the land to be used for a graving
dock, wharves, marine railway and ship-building.

He would value the whole of the suppliants’ property

at 25 cents a sq. foot, adding that his whole theory

(1) 2 Ex. C.R. 30.
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is based upon the fact that the graving dock could
not be built anywhere else.

Witness E. A. Evans, values the land taken at
50 cents a square foot, or 40 cents a square foot for
the whole lot, but taking only part values it at 50
cents.

Witness Auger, who being ill at the date of the trial,
was examined at his residence, before the Acting
Registrar, testified that the destination of the sup-
pliants’ property was to be used for graving":- dock,
ship-building, or industries of that kind- and placed
a value upon it at between 40 to 50 cents. per square
foot, including damages, these being approximative
figures, he says. He also says he was called by the
engineers who had something to do with the selection
of the site of this dock and advised that it should ‘not
be at right angles with the river, as the old dock,—
but that it should have a diagonal to the east or the
west.

This diagonal, it will be seen by referring to the
plan, was given to the east;—had it been given to the
west, it would seem no part of the suppliants’ property
would have been necessary for the building of the
new dock.

Witness Charland, taking into consideration the
adaptability of this property for ship-building and
dry dock, values it at 40 cents a square foot, including
damages; adding, it is not a disadvantage to have
the dry dock on the suppliants’ property with respect
to the balance of the property. The Dry Dock is
an advantage for ship-building. '

Witness Ernest Roy places a value of 35 cents to
40 cents a square foot for the piece taken.

On behalf of the Crown, witness Ogilvie testifies he
offered to the Crown the Davie property right adjoin-
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ing the dock at two cents a square foot for the pur-
poses of this graving” dock. ' ‘

Witness Couture values the land taken at 114 cents.
per square foot; and adds that the result. of the

1916
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expropriation is to enhance the value of the balance. =~

of .the property by the ‘prospective improvements

which will be realized by the operation of the dry

dock.

Witness Girour, taking - into consideration the
advantage or plus value given to the balance of the
suppliants’ property by the graving dock, and the
sales in the neighbourhood, values the land taken at
1 to 114 cents a square foot——-addmg that 114 cents.
would be the maximum.

Witness Shanks, basing his valuation upon the

Kennedy sale of the adjoining property at two cents—

per square foot, with wharves and buildings, values
the land expropriated at 114 cents a square foot.
Witness Davie contends that before the date of ex-

propriation, the suppliants’ property had no com-

" mercial value. .

Now, the land expropriated herein is part of a
‘water lot lying exclusively between high and low
water marks, at Lauzon, on the south shore of the
River St. Lawrence, on the Levis side of the Harbour
of Quebec, and is almost facing the Montmorency
Falls. As already stated, 589,000 sq. feet are taken
from a total area of 2,148,600 sq. feet, and which
originally came out of the hands of the Crown under
the Letters Patent of 1848. The lot is of irregular
shape and depth, as may be ascertained by-reference
to plan, Exhibit E, referred to in the said Letters
Patent.

This property must be assessed as at the date
- of the expropriation, at its market value in respect
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1918 of the best uses to which it can be put, taking in

RAYMOND  onsideration any prospective capabilities or value
Tas Kwve. 4 may obtain within a reasonably near future, subject,
Joagment: however, to the title, power and franchise possessed

" by the suppliants. '

Great stress is laid on behalf of the suppliants,
upon the assumption of the exclusive adaptability of
their land for the purposes of the public work in
question, namely the present graving dock. It is,
however, now clearly settled that in assessing the
compensation for property taken under compulsory
powers, that it is not proper to treat the value to the
owners of the land and rights as a proportional part
of the value of the realized undertaking proposed
to be carried out; but the proper basis for compensation
is the amount for which such land and rights could
have been sold, had the present scheme carried on
by the Crown not been in existence,—but with the
possibility that the Crown or some company or person
might obtain those powers. Cunard v. The King (1);
Lucas v. Chesterfield, etc. (2); Lacoste v. The Cedars
Rapids Co. (3); and The King v. Wilson (4).

Now this assumption that the suppliants’ land
to the exclusion of all other lands at Lauzon, is alone
adaptable for this public work is not supported by the
evidence. Witness Valiquette, a civil engineer of
great experience and in the employ of the Government
for a number of years, who has been, during ten years,
superintendent of the old dry dock at Lauzon, and
whose business, since 1900, is in connection with all
the dry docks in Canada, says he prepared some few
years ago a plan filed as Exhibit “K,” in connection
with a tender to build a dry dock, at Levis, by the
St. Lawrence Dry Dock and Ship Building Co., and

(1) 438.C.R.99 (3) 1914, A. C. 569.
(2) 1909, 1 K. B. 16. (4) 15 Ex. C. R. 283.
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that under that plan the whole of the dock was to bé
built outside the suppliants’ property. The con-
struction of the present graving dock has been some-
what changed in that it was placed in another direction

u
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as referred to in Auger’s evidence. This contention -

of the suppliants in respect of exclusive adaptability,
may well be bracketed with that class of evidence
on record, that the Harbour Commissioners’ property,
known as the Kennedy property, could not be used
for any other purposes than those for which it has
‘been bought by the Commissioners—and that is
you could not there build a marine railway, or establish
a ship-yard, etc., notwithstanding that the contrary
is clearly testified to by two engineers, Evans and
Laflamme, one heard on behalf of the suppliants and
the other on behalf of the Crown. Mr. Evans says
that the suppliants’ property for ship building, is
just as suitable, just as advantagéous as other places;
but for dry dock purposes, the most advantageous.
This witness further adds that there is more space
between the long wharf, on the Kennedy property,
and the suppliants’ property than the size of the
suppliants’ property, and that the long wharf on the
Kennedy property serves as a protection to the
Kennedy property, and even to a certain extent

to the suppliants’ property. All of this part of the

evidence is mentioned in connection with the extra-
ordinary contention by some witnéess that the Kennedy
propérty which is ad;ommg and which has been sold
recently at two cents a sq. foot, with wharves thereon

erected, is not to be compared to the property in .

question, because you could not build ships, marine
slips, ete., thereon. The topography of the two .

properties is practically identical,—they are both
open beach lots. Witness engineer Laflamme states
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also that a ship-yard for the purpose of building ships
could have been established equally well on the
Kennedy property as on the suppliant’s property.
We have also in evidence that there was competition
in the selection of Lauzon for the building of the
graving dock. Such sites ,as Beauport, Wolfe’s
Cove, Lampson’s Cove and the Island of Orleans;
but Lauzon was preferred and duly selected.

The suppliants under the patent of 1848, had the
right to erect wharves upon the land so granted,—
that is between high and low water; but for the pur-
poses of the graving dock—and the same may be
said with respect to wharves, marine slips and ship-
yard—that right to extend beyond low water mark
was absolutely necessary. The present dry dock
has two guide piers, one of them extending 600 feet

- out from low water mark, and the river has to be

dredged for a long distance from low water mark to
a depth of 30 feet. For all of this the suppliants had
no title and no franchise. They have no franchise
to build or put erections of any kind beyond low water
mark, and that right, the property being in a public
harbour, can only be obtained from the Federal Crown
under the provisions of Ch. 115 of the Revised Statutes
of Canada, 1906, as amended by 9-10 Ed. VII. Ch. 44.
Also the fee in the bed of the river would have to be
acquired. And as witness Gobetl put it,—a beach
or foreshore would have very little value if it cannot
be used for the purposes of building wharves, docks
and marine railways, it is useful but for that purpose.
In Lucas v. Chesterfield Gas and Water Board (1) and
other cases in which the question of special adaptability
is invoked to give the property an enhanced value,
there was a complete title vested in the owners of the

(1) (1909) 1 K.B, 18.
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lands expropriated which enabled the promoters to
construct the works without obtaining any other
or further title or franchise. In Gillespie v. The King,
(1), confirmed on appeal to the Supreme Court of
Canada, the defendant was owner on a harbour of a
piece of land which was a natural site for a wharf,
'The Crowi expropriated his land and erected a wharf

{
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thereon, and the Court in assessing the compensation,

declined to entertain the view of the possibility, -

by the defendant, of obtaining the right to erect a
wharf thereon as an element of compensation. See
also The King v. Bradburn (2).

In the case of The Ceniral Pacific Razlway Co., of

Californta v. Pearson (3) where the defendant was
owner of land with riparian rights and suitable for

wharf purposes, and where it was claimed that the .
compensation should be allowed on the basis that a

wharf franchise might be given to the owner of the
land, the Court at p. 262, states the law as follows:—

“The testimony in relation to the value of wharf

‘“privileges ‘on the shore of the Sacramento River,
““where the tide ebbs and flows, given for the purpose
“of enhancing the value of some of the land sought
“to be appropriated, was improperly received for the
‘““obvious reason that the party claiming the compen-
““sation had no wharf franchise. The mere fact that
““the party might at some future time obtain from
“the State a grant of a wharf franchise if allowed
““to remain the owner of the land, is altogether too
“remote and speculative to be taken into consider-

‘“ation. The question for the Commissioners to

‘““ascertain. and settle was the present value of the
“land” m its condition and mot what it Would be

(1) 12 Ex. C.R. 406. (2) 14 Ex. C.R.437.
(3) 85 Cal. 247,
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““worth if something more should be annexed to it
““at some future time.”

‘And as stated in Corrie v. MacDermott (1) by Lord
Dunedin, “The law of compensation being as they
‘‘have stated, namely, the value to him as he holds.”
See also Benton v. Brookline (2) and May v. Boston

(3).

There is also the case of Lynch v. The City of Glasgow
(4), where it was decided that the hope of obtaining
the renewal of a lease should not be taken into
consideration in assessing compensation in expro-
priation proceedings.

See also Cunard v. The King (5) and Wood v. Esson
(6), two well known cases bearing upon the same
point.

Therefore in the present case there was no obligation
on the part of the Crown to grant the suppliants the
right or franchise to build wharves or put other
erections beyond the line of low water mark, and it is
not even rational to expect that the Crown would
have granted such franchise in view of the fact that
the construction of this new graving dock was
mooted, as witness Gobezl said, as far back as between
1900 and 1905. The suppliants had no legal right
to such franchise and nothing but a legal right could
form an element of compensation. The suppliants
had not that right at the date of the expropriation,
and it is as the property stood on that date that it
is to be valued.

The element of ‘“‘special adaptability” has been
pressed and argued at considerable length, and upon

(1) (1914) A. C. 10865. {4) (1903) 5 C. of Sess. Cas. 1174,
(2) 151 Mass. 250. (5) 12 Ex. C. R. 414,—43 5.C.R. 88.

(3) 158 Mass. 21. (6) 9 8.C.R. 239.
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this question, in addition to that which has already
been said, it must be admitted that the compensation
which should be awarded is in no sense more than the
price that the legitimate competition of purchasers
would reasonably force it up to. Sidney v. North
E. Ry. (1). This element of special adaptability
is after all, nothing but an element in the general value,
and as such it is admissible as the true market value
to the owner and not merely value to the taker. This
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~element of special adaptability existed and formed

part of the price paid by the owners, both at the time
of the Sheriff’s sale, and at the date of the execution
of the Leclerc conveyance, because at those dates
the property had hardly any other value than its
prospective potentiality in its-adaptability for such
- purposes as mentioned above. o

In the case of Sidney v. North Eastern Railway a

very instructive discussion on this question of special

adaptability will be found. In that case, at page 637,
Rowlatt, J. says:— f :

“Now, if and so long as there are several com-.

‘““petitors, including the actual  taker who may
+ ‘“be regarded as possibly in the market for purposes
“such as those of the scheme, the possibility . of
‘““their offering for the land is an element of value
" “in no respect differing from that afforded by the
“possibility of offers for it for other purposes. As

‘“such it is admissible as truly market value to the

‘“owner and not merely value to the taker. But
. ““when the price is reached at which all other com-
‘‘petition must be taken to fail, to what can any
““further value be attributed ? The point has been
“reached when the owner is offered more than the

“land is worth to him for his own purposes and
, § ‘
(1) (1914) 3 K.B. 641.
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1916 ‘““all that any one else would offer him except one
RATMOND  ¢iperson, the promoter, who is now, though he
Tre King.

— ““was not before, freed from competition. Apart
Sedumenr:  “from compulsory powers the owner need not sell
T “to that one and that one would need to make
‘““higher and yet higher offers. In respect of what
““would he make them ? There can be only one
‘““answer—in respect to the value to him for his
‘““scheme. And he is only driven to make such
““offers because of the unwillingness of the owner
“to sell without obtaining for himself a share in
‘““that value. Nothing representing' this can be

“allowed.”

And at page 576 of the Cedars Rapids Case (1)
Lord Dunedin lays down the following rule for guidance
upon the subject of special adaptabilities in the
following language:

“For the present purpose it may be sufficient
‘“to state two brief propositions:—(1) The value
““t0 be paid for is the value to the owner as it
‘““existed at the date of the taking, not the value
‘““to the taker. (2) The value to the owner consists
‘“‘in all advantages which the land possesses, present
“or future, but it is the present value alone of such
“advantages that falls to be determined.

““Where, therefore, the element of value over
““and above the bare value of the ground itself
‘““(commonly spoken of as the agricultural value)
‘“‘consists in adaptability for a certain undertaking
‘““(though adaptability as pointed out by Fletcher
‘“Moulton, L. J., in the case cited, is really rather
‘““an unfortunate expression), the value is not a
‘““proportional part of the assumed value of the
““whole undertaking, but is merely the price,

(1) (1914) A. C. 569.
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“enhanced above the bare value of the ground :

‘““which possible intended undertakers would give.
“That price must be tested by the imaginary
“market which would have ruled had the land been
“exposed for sale before any undertakers had
‘““secured the powers, or acquired the other subjects
- ““which made the undertaking as a whole a realized

‘“‘ possibility.”

Indeed in the present case the lands expropriated
would be of very little value but for this prospective
potentiality, residing in its special adaptability.
While this property in the days of wooden ships, and
when the timber trade was flourishing at its best in
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Quebee, commanded perhaps a high price -and was .

worth a good'deal of money for the purposes of such
" trade, but when the latter disappeared, the value of
that property went down to almost nothing and
‘there was no market for it. ,

It appears from the evidence that this property
was unoccupied and not used for between 25 to 27
years prior to the beginning of the building of this
graving dock. The . property had been lying idle
for a dumber of years when it was bought, by some
of the suppliants, on the 18th May, 1900, for the

sum of $800, and it has never yielded any revenue’

of any kind ever since. On the 5th April, 1907, Mrs.
Belleau deeded to Moise Leclerc one undivided half
of the property,—the evidence establishing that
Leclerc was actually one of the purchasers at the
Sheriff’s sale and that this conveyance of.1907 was
only to give him title to his undivided half.

Then on the 3rd December, 1912, barely -a month
before the date of the expropriation, Leclerc sells
his undivided half-interest in the whole of the sup-
pliants’ property, composed of 2,148,600 square feet

7726—2

~

N\
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for the sum of $30,000, to four of the above named
suppliants. The conveyance recites that out of the
$30,000.00, the sum of $15,000.00 is paid in ecash,
and that the balance will be paid to the vendor as
soon as the said land, or part thereof, will have been
sold or expropriated for private or public purposes.
In the meantime the said purchasers are to pay

"interest on the said balance, unless they prefer liberating

themselves of their debt before the said sale, either
by paying this balance, or by surrendering to the
vendor the land so purchased; but in so surrendering
they will be barred from recovering the amount
already paid on account which will be forfeited to the
profit of the vendor and which will be considered
as the rent of the said property. The sale of the
3rd December, 1912, is made at the rate of $0.027,
that is two cents and seven-tenths of a cent, if one
takes into consideration that the whole property
is of an area of 2,148,600 feet, and that the sale of
half of it, at $30,000, under the easy conditions above
mentioned, would represent that amount for the half.

To this-sale reference will be hereafter made when
dealing with the compensation monies, which should
be paid the suppliants, as it is indeed the best illus-
tration of the market value of these lands in December,

1912 when the purchase was made by one not pressed

to buy and not at a forced sale. There is further, no
evidence to show the market value of the property
could and would be different on the 3rd December,
1912, from the 15th January, 1913, the date of the
expropriation.

On the 27th March, 1913, after the expropriation
of part of the lands in question, in this case, the
property adjoining to the east of the suppliants’
beach lot, was sold at two cents a foot, and upon
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it is a wharf of 1,500 feet long; containing 94,000
cubic yards, three small piers, shed office and a forge
etc., coupled by the statement of the chief engineer
of the Quebec Harbour Commission, that after pur-
chasing the Commissioners erected a mill and tracks

on the wharf, without having to make repairs to it..

_Adding that the wharf was in good condition at the
time of the purchase and had been in use by the
vendors up to the date of the sale. Deed filed as
Exhibit “A.”

- We have, further, the offer by the Davie Company
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to the Government of some of their land, at two cents

a foot, at Lauzon, adjoining the dock, for the purposes
of the present public work.

We have also upon this question of sale of ploperty ,

in the mneighbourhood, the purchase on the 25th

January, 1916, for $4,685 of 1,413,284 sq. feet, forming

what has been called the Glenbury Cove and the St.
Lawrence Cove. This property was resold on the

24th February, 1916, for $7,565, taking care of 'a

mortgage of $5,500. . It is, however, well to mention
that these two coves, situated at some little distance
west of the suppliants’ property, are not as desirable
properties as that of the suppliants, the railway
- severing their hilly part from their shallow shore.
While these two coves may be considered of the

same class of property because they are beach lots,

their respective value is not the same and the great
balance of advantage is in favour of the suppliants’
land.

By reference to exhibit ‘“‘H,” it w111 be found the
whole of suppliants’ property at Lauzon was assessed

in 1912, at $2,000, and in 1913, the year of the ex-

propriation, at $4,000.

7726 —2}
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1516 Under the provisions of sec. 50 of The Expropriation

., Ravmonn  got the Court in determining the amount of com-

Ta® Kme. pensation must take into account aud consideration,

Soapment: by way of set-off, any advantage or benefit, special
or general, accrued or likely to accrue by the con-
struction and operation of the public work, to such
person in respect of any land held by him with the
lands so taken. .

There can be no doubt whatsoever, notwithstanding
some isolated contention to the contrary found in
the evidence,—and I so find without any hesitation,—
that the balance of the property now remaining to the
suppliants has been and will be greatly benefited by
the present graving dock, and that in arriving at
the proper compensation to be paid them, such
advantage and benefit must be taken into consideration
by way of set off.

In this case, as is customary in most all expropriation
cases, there exists a great conflict between the evidence
adduced on behalf of the suppliants and the evidence
adduced on behalf of the respondent. What can
help us out of this difficulty, what can reconcile the
testimony of witnesses who are so far apart, if not
sales of property in the neighbourhood ? Is not,
indeed, the amount at which owners of neighbouring
property selling and buying de gré o' gré, the best
evidence of the market value of lands in that locality ?
Because, after all, the market value of property is
as defined in The King v. Macpherson (1):—‘The
““value that a vendor not compelled to sell, not selling
“under pressure, but desirous of selling, is to get from
‘“a purchaser not bound to buy, but willing to buy.”

We have the advantage in this case, as a determining
element to be guided by, not only sales in the neigh-

(1) 15 Ex, C, R, 216,

\
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bourhood, but the sale of half of the und1v1ded mterest

.in the very property expropriated, barely a month
'before the expropriation. The prices paid under
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these circumstances afford the best test and the' ’}ﬂ?&;;ﬁ_’

safest starting point for the present inquiry into the
market value of the present property. The best

method of ascertaining the market value of property

is to test it by sales in the neighbourhood. Deodge v.
The King (1); Fitzpatrick v. The Town of New
Laskeard (2). ,

Moreover, the evidence of value arrived at based
upon the sales of property in the neighbourhood is

obviously more cogent than the opinion evidence

built upon unwarranted optimism and sometimes"

amounting but to mere hp-servme reachmg the nadir-
of reasonableness.

Part only of this property has been expropriated'

and where part only of a property is sold or expro-

priated, a higher price should be paid than when-

the whole property is taken. Then by the present
expropriation a larger part is taken on the river front
~than on the land side; that is the piece taken is of
irregular shape with more taken of the more valuable
part. These two elements must be thrown in the
scale in fixing a fair compensation. .

Taking into consideration all that has been above
set forth, making fair allowance for the fact that part
only is taken and also the manner in which the ex-
propriation is made, together with the accrued
advantage and benefit to the balance of the property
accruing to the owners from the public work in
question, I have come to the conclusion, for the reasons
above mentioned, to allow as compensation not the
_ bare market value but a liberal value of the lands

(1) 38 8.C.R. 149. ’ (2) 13 Ont. W.R. 806, '

\
]
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expropriated, which I fix at the sum of four cents
a square foot-—amounting to the sum of $23,560.00
the whole in satisfaction of the land expropriated
and for all damages, if any, resulting from the
expropriation.

This is a case where the customary 109, upon the
compensation monies for compulsory taking should
not be allowed. The original purchasers at the
Sheriff’s sale in 1900 never, up to the date of the
expropriation, made any use of the property. They

derived no revenue therefrom. They did not use it

for themselves or for any purposes of development
whatsoever. The other four parties who bought in
1912, did so buy at a speculative price, with the open
and distinct object of speculating on an expropriation,
as set forth in the deed of purchase itself. This Court
must guard against fostering such speculation at the
expense of the public and must discourage the same.
While ten per cent. may be allowed the owner of prem-
ises where he, and sometimes his father, has lived upon
the property for years, and is forced to sell, is dis-
possessed against his will in the interest of the public,
and has to face the expense of moving, and should
be recouped for certain contingent items,—the
present case offers none of these elements, no such
analogy and does not come within the class of cases
where the 109 can be allowed. The King v. Mac-
pherson (1); Cripps on Compensation (2); and Brown
& Allen on Compensation (3).

Therefore, there will be judgment as follows: 1st.
The lands expropriated herein are hereby declared
vested in the Crown from the respective dates at
which they have been expropriated, namely, the 15th
January, and the 16th July, 1913.

(1) 15 Ex. C. R, 232. (2) 5th Ed. 111.
‘ {3) 2nd Ed. 97. :
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) 2nd. The compenéation for the land and real '

property so expropriated, with all damages arising
out or resulting from the expropriation, is hereby
fixed at the sum of $23,560.00, with interest on the
sum of $10,880.00, from the 15th January, 1913, to
the date hereof, and on the sumi of $12,680.00 from
the 16th July, 1913 to the date hereof.. 4
3rd. The suppliants are entitled to recover from and
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be paid by the respondent the said sum of $23,560.00

with interest thereon as above mentioned, upén giving
to the Crown a good and sufficient title, free from all
hypothecs, mortgages, charges, rents and incumbrances
whatsoever, the whole in full satisfaction for the land
taken and for all damages whatsoever resultmg from
the said expropriation. |

4th. The suppliants are also entltled to theu* costs
of the action.

' Judgment accordingly

Solicitdrs for the 'suppliants:
Belleau, Bmllargeon & Belleau

Sohcltors for the respondent:

Pentland, Stuart, Gravel & Thomson,
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HIS MAJESTY THE KING, oN THE INFORMATION
OF THE ATTORNEY-GENERAL OF CANADA,

, - PLAINTIFF;
AND

THE CARSLAKE HOTEL COMPANY, LIMITED,
ANp GEORGE T. O. CARSLAKE,

DEFENDANTS.

Ezrpropriation—"*Quanlity survey method” and intrinsic value—Compensation—
Valuation—"*' Davies Rule''—Costs,

An appraisal of a building by the ‘‘quantity survey method, while
it may disclose the intrinsic value of the property, does not necessarily
establish its market value.

2. Intrinsic value is the value which does not depend upon any exterior
or surrounding circumstances.

3. The “Davies Rule' of valuation ought not be applied in its
narrowest sense, which destroys its practical use. There are two essentials
preliminary to applying the rule: 1st. The basic value of a standard lot in
the locality must be established beyond peradventure; 2ndly The conditions
of the lot must be normal.

4. Where no tender or offer is made by the party expropriating, the com-
pensation may carry interest and costs.

THIS is an Information exhibited by the Attorney-

"General of Canada, for the expropriation of certain

lands for a post office building in the City of
Montreal, P.Q. "

The facts are stated in the reasons for judgment.
April 27th, 28th, 29th, 30th, 1915.

The case now came on for hearing before the Honour-
able Mr. Justice Audette at Montreal.
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Peers Damdson K.C., and L. H. Boyd K.C., for the
plalntlff

‘H. A. Mcmtgome'ry, K.C., for the defendent.

AUDETTE, J. now (September 7th, 1915) dehvered
judgment.

This is an Information exhlblted by the Attorney-
General of Canada; whereby it appears, tnier alia, that
certain lands, belonging to the Defendant Company,
were taken and expropriated, under. the authority and
provisions of The Expropriation Act (R.S.C. 1906, Ch.
143) for the purposes of a Post Office Building, in the
City of Montreal, by depositing a plan and description
of such property, on the 7th April, 1914, in the oﬂice
- of the Registrar of Deeds for Montreal West.

The defendant’s title is admitted.

The Crown by the information tendered the sum of
$325,532. However, at the opening of the trial, on
the application of Counsel for the Attorney-General,

thé information was by leave amended by withdrawing
this offer of $325,532. or any sum as compensation to

the defendants, the Crown intimating its willingness

to pay for the property in question such sum as the
Court might determine to be sufficient and just. In

the result the case is to be treated as if no offer or
tender were made on behalf of the Crown, the whole
matter being entirely left to the Court for determin-
ation.

The defendant, The Carslake Hotel Company,

Limited, by its defence, claims it is alone entitled to

recover the compensation for the lands taken—the
other defendant, George T. O. Carslake, who—by a
declaration filed of record submitted himself to justice

—having assigned all his rights ‘to the defendant

company.
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The defendant Company by its defence further
claims the sum of $712,330. as compensation for the
property taken. However—in the course of the trial
—it having been made clear that the $60,000. deed of
December, 1910, covered part payment of the land and
property in question, the defendant company with-
drew, as part of their claim, the sum of $53,000. men-
tioned in their particulars filed on the 18th j)ecember,
1914. In this amount of $712,330.—as shown by the
particulars—there is also a sum of $64,757. for a 109

'allowa.n_ce for forceable deprivation—and that 109 is

taken on an amount including the $53,000. so with-
drawn, as above mentioned. Therefore, the defendant

Company’s claim is as follows, viz.:
Lands taken, 20,394 sq. ft. at $25. per

foot.... ... ... ...l $ 509,850.00
Buildings, including fixtures............ 84,723.00
$ 594,573.00

Forceable deprivation................. 59,457.30

Their claim as amended then stands at

the total sumof.................... $ 654 ,030.30

Now this property must be assessed, as of the date
of the expropriation, at its market value in respect of
the best uses to which it can be put, namely, as a
hotel-site—taking into consideration any prospective
capablhtles that the property may have for utilization
in a reasonably near future.

On behalf of the owners, witness Dorsey following
the Davies rule, placed a value upon the property
at $535,000. ; witness Ogilvie at $536,215. for the lands
and buildings; and witness Findlay, for the first time
using the Davies rule, at $438,723 for. the land only.
On behalf of the Crown witness Brown placed a value
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at $219,000.; witness Ross at $240,000.; witness Ferns .

considers the assessed value at $160,000. to be the
actual value of the property as between any one

desmng to buy and one desmng to sell, but not the

speculative value; and witness McBride values the
whole property at $284,000.

On behalf of the proprietors there is also this addi-
tional evidence in respect of the value of the surround-
ing small shops and shacks, returning comparatively
very .high rents. Together with the evidence of
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witness Maxwell, who proceeding to value the building, . -

inclusive of permanent fixtures, at $84,000. upon the

replacement or intrinsic value without allowing any

depreciation. This witness obviously proceeded on a
wrong principle or basis.

"~ Indeed, this replacement value, without taking any

depreciation into consideration, is an appraisal of the

building under what is called the ‘‘quantity survey

method,” which, while undoubtedly it may disclose
the intrinsie value of the property, does uot necessarily
establish its market value. The intrinsic value is the

value which does not .depend upon any exterior or

surrounding circumstances. It is the value embodied
in the thing itself; the value attaching to the objects

or things mdependently of any connection with any-
thing else. For instance, had we to fix a proper com- .
pensation upon a discarded shipyard, formerly used in |
the building of wooden ships, we would be facing

launch-ways, logs and piers of perhaps great intrinsic
value; but, if the property were thrown upon the

market for sale it would have, indeed, very little

commercial or market value. The King v. Manuel (1) -

A great deal has been said with respect to the
“Davies Rule” for valuing a piece of property—a rule

which was explained by witness Davies himself, the .

(1) 156 Ex. C.R. p.381. .
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person who formulated it. The rule is based on the
true fact, I must admit, that every square foot of a
lot has a different value. This rule may be followed

with advantage for a normal lot—a lot of an ordinary

shape. Two necessary elements, or two paramount
essential requirements must first be established to
work out the rule in a satisfactory manner. (1) The
basis value of a standard lot in that locality must first
be established beyond peradventure or uncertainty.
(2) It must be applied to a lot, the conditions of which
are normal. That is to a lot with a certain defined
frontage, the depth of which to be ascertained with
common sense and ordinary business acumen. The
fallacy of applying the rule to the valuation of the
present property is that in doing so one would overlook

. the shape or natural conformation of the lots. While

the property has a frontage of 63.11 feet on St. James
Street, and 65.06 feet on Windsor Street-—the corner
lot between St. James and Windsor intervening
between them—one cannot overlook on glancing at

" the plan, that the small Windsor Street lots of 56.3 in

depth, on the northwest, upon which small shops and
buildings are erected, were not full lots. That is
when these 56.3 feet lots were sold, part of them only
were required and the back part—or the yards. of
these 56.03 feet lots were not purchased—as not
required for the small purpose for which they were
acquired and that, in the result, all that piece of pro-
perty, to the back of these lots, cannot, consistent with
common sense—be tacked on and added to the St.
James Street lot. That would be working the “Davies
Rule” in the narrowest sense of which it can admit and
thereby destroy its practical use. The fallacy of adding
these back premises of the small 56.03 lots on Windsor
Street to the St. James Street lot has been made

°
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possible to induce some of the witnesses to use the
“Davies Rule,” from the fact that the St. James Street
lot is situate one lot removed from the corner, and that
very fallacy has obviously made the Davies rule
unreliable in a case like the preesnt one. The Davies
rule, like every other rule, is subject to the ever
necessary good judgment, common sense and business
acumen of an honest valuator, reckoning also with
exceptions. It is like an ordinary syllogism, your
premises must be true and sound, before you can draw
your conclusion, before your conclusion can follow.

Much bhas been said in comparing the respective
value of St. George’s Church property with the
Carslake Hotél. The former has a frontage of 329
feet on Windsor Street, 310 feet on Stanley Street,
and 182 feet on Osborn Street, and was recently sold
at $20 a foot—$1,180,000.

This property faces Windsor Station on one street, -

is surrounded by three streets giving it light and air,
and it is situate in a good locality which caters to.
surroundings of a higher class. Besides the locality,
the conformation or shape of the lots must be taken
into consideration before arriving at a conclusion on
- the relative value of the two properties. The Carslake
property has no corner. It has a frontage of 63.11
feet on St. James Street, and a frontage of 65.06 feet
on Windsor Street, with the back premises of the
properties adjoining to the north—that is a large
wedge running in along these back premises. There
is no comparison between the two properties, there is
no similarity.in both locality and shape and the’
St. George’s Church property is most decidedly of
greater value and very much more advantageous to

build upon. The balance of the commercial advantage

of the respective properties is .also in favour of ‘the

-
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St. George property. While the Carslake hotel is
opposite the Bonaventure Station—the St. George is
opposite the Windsor Station, without any street
railway intervening between the station and the
property, but with the advantage of the street railway
on Windsor Street, and the neighbourhood of the
Canadian Northern railway station within a very near
future would also turn the scale in favour of the St.
George property in that respect.

Without going into the details of the negotiations
which preceded the sale of this property to witness
Dorsey by defendant Carslake, it may be stated that
in the result this property was, on the 1st December,
1910, sold for the sum of $150,000., this sum to cover
the land, the buildings, the furniture, the good-will of
the hotel business as a going concern, and the transfer
of the license—subject to the proportional payment of

“its unexpired life. Of this amount of $150,000. the
~sum of $60,000. was paid in cash, but the purchaser had

up to the 1st May, 1916, to pay the balance if he
exercised his right to purchase under the deeds.

During the time this property was run as a hotel
from the date of that sale, or from the beginning of
1911, to the delivery of possession under the expro-
priation proceedings, namely, during three years and
ten months and a half, the returns of this property,
valued in the light of great optimists, only apparently
returned the net sum of $10,648.79. But this return
is obtained without making any allowance for any
interest on the sum of $60,000. part payment of the
$150,000. under one of the deeds of the 1st December,
1910, fully explained in the evidence. In the result
this hotel ever since its purchase by witness Dorsey
was run at a loss. It would therefore not be quite fair
to assess its value on a revenue basis.
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Witness Dorsey states that the presenf building is 18

too small for the size of the land and he caused to be T22 ¢
Tnn

prepared, for the purposes of this case, filed as Exhibits ¢,psmaxs

“0,” plans of a large hotel which could be erected upon I‘“_E_“_C°

the whole area of the land ta.ken, containing 400 or Segensfer

480 rooms, at a cost Of cvveeeenn. ..$ 1,485 ,000.00
represented as follows: _ .
Land......... AR L P S . 535,000.00
Building................ e ./ 800,000.00 ~

Furniture............ . NP 150 ,000.00

$ 1,485 000 .00

Whether any business-man would venture in such a
scheme and risk the sum of $1,485, 000. in g,uch an
enterprise, with a building lighted by the 9 feet wells
in question, giving also very unsatisfactory air, taking
In consideration the returns of the former Carslake
hotel, is a. question beyond the sane comprehensmn of
the ordinary person gifted with common sense.

The best answer to such a scheme is perbaps found
in the evidence of witness Painter, who was chief
architect for the Canadian Pacific Railway during 6
years, who has had }experience' in remodelling and
readjusting hotels for the latter company. Speaking
of these plans, exhibits ““O,” he says that they are
apparently a set of preliminary studies and he does not
think the ‘question has been gone into to the bottom,
and he does not consider them as final designs. From -
an investment standpoint it is an impossibility to erect
a hotel according to these plans. A hotel, ten stories -
high with only 8 to 10 feet of a well for light and air, is
inadequate where the adjoining property is built up
to the same height—adding you must have enough air - ‘.
and light to make the place ‘“livable.” He would not
advise a client to build on these lines—he would not
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Y18 advise building more than four or five stories high, and

Taalkise E would try and persuade him to buy the corner lot and
can .« make a real building out of it. The most he would

Horz Co. - advise would be to put up a medium price hotel, not

Todgmens: more than $300,000. on the whole venture, with not
~ more than 200 rooms.

There is also the question of the options given from
time to time by the'witness Dorsey. On the 19th
October, 1911, he gave an option to one Tabatchnick
at $15. a square foot, which on 20,394 square feet
represented $305,910, with the additional sum of
$10,000. for the contents of the hotel. Then there is
the option to witness Brown on the 30th January,
1912, for $315,000. inclusive of contents of hotel,
extending to the 30th April, 1912, but kept alive, as
shown by the June telegram from witness Dorsey, and
to September, 1912, by the latter’s letter, and accord-
ing to witness Brown kept alive up to the time the
negotiations were started with the Government, and
under which only one offer was made of $10. a foot by
one Mr. Vannier and refused by Mr. Dorsey. Then
witness Brown adds that witness Dorsey was always
open to an offer, indicating he was willing to take a
price less than that mentioned in the option—this
left the matter an open question, although the so-called
option or agreement was for a definite period. It is
well to bear in mind that these two so-called options
are given to real estate agents who were to deduct
their commission from the purchase price—a commis-
sion of 215% in the case of witness Brown is specified
in the agreement, and it must be inferred that the
other agent was not selling without any commission.
- There is a material conflict in the evidence respecting
the appreciation of the market fluctuations from 1910
or 1911, up to the time of the expropriation. Some
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witnesses contend that while property in certain parts
of Montreal, went up in value to a great extent, some
contend the property within that period did not
appreciate to any degree in the locality of the Carslake
Hotel. Witness Ogilvie, heard on behalf of the owners
testified that within that period-or rather from Decem-
" ber, 1910, to the beginning of 1913, when the boom was
at its height in the business district of the Carslake,
there was an increase of 50 to 100 per cent. If this
view be accepted in favour of the defendants, taking
the property at $150,000. on the 1st December, 1910,
although that amount covered the furniture, good-will,
license, ete., and allowing the average increase of
seventy-five per cent on the purchase price, we will
arrive at the sum of $262,500. To this amount should
be added the usual ten per cent for compulsory taking,
for, although it may be said that Mr. Dorsey was
willing to dispose of the property, it was not sold to
the Government but expropriated, and the question is
one of compensation and not of price under a purchase.
More especially should this ten per cent be added here,
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because the value of the good-will, an important factor

in determining the compensation payable, is: not
susceptible upon the evidence of being moneyed out
with precision, although its substantial character is
beyond dispute. The allowance of this additional
ten per cent. also covers any loss and all other expenses
incidental to the closing down of a going concern.

I have had the advantage of viewing the premises in
question accompanied by Councel for both parties, and
I am of opinion that if the sum of $288,750, figured on
that basis as a whole, en bloc is allowed, a fair, suffi-
cient and very liberal compensation will have been
paid to the proprietors, taking into further considera-

1726—3
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. were sold. ,
Cands o Thesumof..............oo. ... .. $ 175,000 .00
HorzL Co.

— ¥ was paid on account of the expropriation
Reasons for

Judgment. ON the 21st September, 1914, and the

furthersumof....................... . 45,000.00
was also paid on the 3rd December,
1914, making the total sum of..........$ 220,000 .00

paid on account of the compensation.

- The defendants gave up possession of the premises
between the 15th and the 20th October, 1914, when
the keys of the building were handed over to the
Crown. The date will be fixed as of the 15th, since
the profits were calculated for that year at 1014
months.

This is an expropriation matter wherein the Defen-
dant’s property has been compulsorily taken from
them and where no tender or offer of any amount has
been made as compensation therefor. In such a case
the defendants are entitled to both costs and interest
on the compensation money.

Therefore, there will be judgment as follows, viz.:

1st.—The lands and property expropriated herein
are declared vested in the Crown from the 7th April,
1914, the date of the expropriation, including all such
rights the Defendants had in the passage in common
from Windsor Street, as shown on plan filed herein.

2nd.—The compensation is assessed at the sum of
$288,750. with interest and costs.

3rd.—The defendant the Carslake Hotel Company,
Limited, is entitled to be paid, upon giving to the Crown
a good and sufficient title, free from all encumbrances
and hypothecs, the balance of the said compensation,
(it having already received the sum of $220,000. as
above mentioned) namely:—
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. The sum of $68,750. with interest thereon from the . 2°
15th October, 1914, to the date hereof, together with T=® Xwe

interest on the said sum of $45,000. from the 15th day .22, ;

_of October, 1914, to the 3rd December, 1914, when °*C®

—_—

. f
the same was paid to the defendants. e

4th.—The defendants are also entitled to theircosts. -~ -

Judgment accordingly.
Solicitor for the plaintiff: Leslie H. Boyd.

Solicitors for the Carslake Hotel Co.: Brown, Mont-
gomery & McMichael. - | :

Solicitor for the defendant Geo. T. O. Carslake: T. P.
Butler. - :

Eprror’s Noik :—Affirmed on appeal to the Supreme Court of Canada,
June 13th 1916.

P

772634 - -
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IN THE MATTER OF THE PETITION OF RIGHT OF

5:?7 BERTHA I. HILYARD anp AMELIA G. GROS-
— . VENOR,
SUPPLIANTS;
AND

HIS MAJESTY THE KING,

RESPONDENT.

Railway Bridge—Work for peneral advantage of Canade—>Mortgage—Conveyance
of lands affected thereby—Surplus land.

The F. & St. J. Bridge Company, operating a work for the general advan-
‘tage of Canada, and to which the general Railway Act applies, obtained
-under a special Act a loan of $300,000 from the Crown, for which a mortgage
was duly created under the provisions of the said Act. Subsequently the
«company, under the pretence of disposing of surplus land, sold some of the
Jand so mortgaged to one of the directors of the company.

Held, that nothing passed under the said conveyance.

P ETITION of Right to recover the value of land,
‘together with the rent during the time the same
is alleged to have been in possession of the Crown.

The facts are stated in the reasons for judgment.

The case was heard before the Honourable Mr.
Justice Audette, at Fredericton, N.B., on the tenth
day of June, 1915.

P. J. Hughes, for the suppliants.

R. B. Hanson, for the Crown.
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"~ Mr. Hanson contended that with respect to lot “A,”

the Crown claims under the 1eg1slat10n, thé mortgage
and by possession. The main cause of action lays with

" respect to the lot.of land upon which the station is

situate, that is with respect to lot “A.”
With respect to lot “B’’ the Crown is not in posses—
' sion although 1t claims title, and asks for a declaratlon
in respect of that lot. ‘

rva
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In regard to lot “C,” the Crown is not in possession :

and he did not think the Crown was in a position to:

lay elaim to it.

With respect to lots “B’’ and C,” he Would ask the
Court to find for the Crown on the action as laid, that
is to say, the Crown is'not liable in damages.

He would ask the court to find in regard to the “

.question of title in respect to lot ‘B’ —the Crown
owns the land and the suppliant is wrongfully in
possession.

The first questlon mvolved in the action 1s to deter- .-

mine what lands are conveyed by the mortgage and’

thereby subject to its provisions? The broad question

involved is whether or not the conveyances made .

subsequent to the execution of the mortgage from the

Company to the Crown, conveyed the lands free from .

the provisions of the mortgage, and whether or not
the lands now belong to the Crown under the mort-

gage, the legislation of 1904 and-the entry made in

1905.

It is necessary to decide whether or not: the lands
come within the description contained in the mortgage,
viz.:- “All and singular its bridge and approaches
““thereto hereinbefore mentioned and described,
“‘whether made or to be made; also.its right, title
- ““and interest in-and to all and smgular ‘its property,
ete.” ‘ !

’

o
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1915 The property is said to be “hereinbefore mentioned
Hovasp ¢ and described,” but in the mortgage there is no
Tae Kive: phention or description other than the general deserip-
gRument tion above recited. At the time the mortgage was -
~  given the Bridge Co. was possessed of no lands. Is
this general description wide enough to cover all lands
which afterwards was conveyed to the Bridge Co.?
It can hardly mean that, butl 7t undoubtedly covers all
the real property which had been acquired or was to be
acquired for the purposes of the erection of the Bridge,
its approaches and tls comnection with adjacent lines
such as the C.P.R. and lands necessary for the erection
of station houses, sidings and other ratlway appur-

- lenances.

The courts have drawn a distinction between lands
required for the ‘“undertaking’ and ‘““surplus lands.”
The latter may be sold or mortgaged without special

" legislative authority, or they may be seized in execu-
tion; but the ‘“‘undertaking”’ of the Company could
not be sold or mortgaged or seized on execution. (1)

In England on-a petition for sale of surplus lands
belonging to a railway company, the Court has
ordered an inquiry as to what were surplus lands, and
what were necessary. for the undertaking. (2)

It -is submitted that the best evidence that can be
obtained of what the Bridge Co. and the Dominion
Government considered necessary and proper to be
acquired for the purposes of the undertaking, is not
what the Company subsequently did; but what the
company said it required by its official plans and maps
and book of reference submitted by the Company and
approved by the Department of Railways and Canals
and filed as required by the statute.

(1) See Stagg v. Medway Nangation Chatham & Dover Railway, 36 L.J.,
Co. 72 L.J., Ch. D., 177; L.R. 1903, Chax. p. 323, at pp. 328-9.
1 Ch. D., 189. Gardrer ». London, c }(12) ?Sge Ez parte Grissell, L.R. 2
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The 'Compaoy could not have conveyed this land -

even if it had not béen subject to the mortgage, as it
would be uiifa vires of the company.

It is submitted that a railway company obtams its
franchises for the use of the public and it cannot
convey away any portion of its property acquired for

that purpose or for the use of the railway without -

Legislative authority.
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This question was decided in England in 1879 'in the

LS

case of Mulliner v. Midland Railway Co.(1)
Mr. Hughes contended that the suppliants were
entitled to.the fee simple in lot “A” by reason of the
" deed from the Bridge Company
The mortgage is a mortgage which purports to

convey property. They had nothing at the time, and’

this mortgage was never recorded until years after-
wards. Under Theé Registry Act the mortgage should
have been recorded. The question of whether this lot
comes within the terms of the mortgage is of course
material. He submitted that if this lot were not
acquired in its entirety for the purposes of the under-

taking, that if any portion were surplus lands, -thaﬁ :

. the railway company had perfect freedom to convey

away surplus lands free from the mortgage. ' The o

company was quite free to dlvest itself of these lands, .
free and clear from the terms of the mortgage given to

the Dominion Government. He submitted that the

Pennyfather lot outside the 30-foot strip was surplus.

lands as conveyed by this company. The Pennyfather
lot, lot “A,” is really divided in three distinct sections
on the plan There is a 30-foot strip occupied by the
railway which the company retains under its deed.
He would make no mention about that. Thereis the

triangular piece lying immediately adjacent Univer-

(1) 48 L.J. Ch., 258; IT Chan. Div. 611.
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sity Avenue and Sunbury Street. That latter piece
was acquired in 1888 and has never, up to the present
time, been acquired by the railway, and in fact it was
fenced in for the greater part of the time. As to the
balance of the lot we have contradictory evidence.

The book of reference is only approved with respect
to the part in green, and there are no green lines about
the Pennyfather lot on the plan. As to the triangular
piece, he submitted there was never any possession by
the Crown.

[Tee Court. If ever there was a case in which the
Statute of Limitations should apply, it is a case like
this.] . .

The Statute of Limitations, in order to prevail, must
be proved in a certain way. The possession must be

‘complete, must be continuous, and it must be a

possession which is entirely in the party claiming the
title through it. It must be absolute in that respect.
It would have to be such a complete possession, such
an exclusive possession in the Government or the
Canada Eastern Railway, as would fall within the
terms of the rule conferring title in such cases.(1)

Temple was exercising control over the lot, not as a
member of the Bridge Company or as a Director of
the Bridge Company, but in his individual capacity
He had employed a man frequently to keep up the
fence.(2) _

Under the General Railway Act, surplus lands could
be alienated—see sec. 9, sub-sec. 40. And there are
decisions that surplus lands do not come within the
terms of a mortgage which is given on an undertaking.

(1) See The Mayor of St. John v. (2) See Estabrooks v. Towse, 22
Littlehale, 5 Allen, p. 121; Humphries N.B. R.L., 10.
1. Samuel Helmes, 5 Allen, p. 59.
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With respect to the fact that surplus property is not
covered by the mortgage—see Hamlin v. European &
North-American Rarlway Co.(1)

Mississipt Valley Railway v. Chicago. (2)

Jones v. Habersham.(3) .

The court will not take private property away and
convert it to pubhc use without paying for it.(4)

* Now these cases abundantly support the contention
‘that this Aect will not be construed as creating a
forfeiture.

-
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AupeTTE, J. now (September 7th, 1915) delivered |

judgment.

The suppliants, by thelr Petition of Right, seek to
recover, as residuary legatees under the last Will and
Testament of their father, the late Honourable Thomas
Temple, the sum of $15,800, as representing the value
of the land described in the second and fourth para-

graphs of their Petition of Right, together with the

rent during the time the same is alleged to have been
in the possession of the Crown. ,

For convenience of reference the piece of land
described in the second paragraph of the Petition has
been, all through the evidence, called Lot ““4’’; and
the piece of land first described in paragraph 4'thereof,
Lot “B‘; and the land secondly described in said
paragraph 4, Lot “C.” The same course is adopted
herein. :

As a prelude to the consideration of the facts
involved in this case, it is well to state that under 48-49

Vie. Ch. 26 (Dom.) (1885), the “ Fredericton and Saint

(1) 4 Am. & Eng. Railroad Cases, 381. Ez parte Sheil, 4 Ch. Div. 789,

503, and notes at page 512. : Ez parte Jones, L.R. 10 Ch. App., 663.
(2) 2 Am. & Eng. Railroad Cases, Wells v. London, Tilbury, 5 Ch. Div.

p. 414, ) 126. Randolph ». Mtlman, L.R. 4
(3) 107 U.S. R., p. 174. C.P., 107.

(4) Harrod ». Worship, I1B. & S.,
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Mary’s Bridge Company” was duly incorporated with
full powers to construct a bridge across the river St.
John, between the City of Fredericton, in the County
of York, in the Province of New Brunswick, and the
Parish of St. Mary’s or across the river St. John,
between the parish of Kingsclear and the Parish of
Douglas, in the said County and Province. And the
said undertaking was by the said Act, declared to be a
work for the general advantage of Canada. By section
1 of the said Act it also appears that Thomas Temple,
M. P. Egerton, R. Burpee, Alexander Gibson, the
elder, Alexander Gibson, the younger, and Fred. S.
Hilyard, were the original incorporating shareholders.

The Company having applied to the Government of
Canada for an advance of money to aid them in the
construction and completion of the said bridge and
works, the Government of Canada was authorized, by
50-51 Viet. Ch. 26 (1887) to make such advance in

- the manner therein mentioned.

The suppliants filed the following admission, for the
purposes of the trial of this case only, viz.:—

““(11) That the lands and premises mentioned and
““referred to in the second paragraph of the Suppliants’
““Petition of Right were by Deed bearing date the
‘““eighth day of June, A.D. 1888, conveyed to the
““Fredericton & St. Mary’s Railway Bridge Company,
‘““a Body Corporate under and by virtue of the provi-
‘““sions of Chapter 26, 4849, Victoria, Statutes of
““Canada, 1885, by one Richard Pennyfather, and
“remained vested in said Company from the said
“eighth day of June, A.D. 1888, to the date of the
‘‘conveyance referred to in the second paragraph of the
‘‘Suppliants’ Petition of Right.

“(2) That the lands and premises firstly mentioned
““and referred to in the fourth paragraph of the said
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“Petition of Right, were by Deed bearing date the
“thirtieth day of June, 1900, conveyed to the said
“Fredericton & St. Mary’s Railway Bridge Company
“by one Archibald F. Randolph, and remained vested
~ ““in said company from that time to the date of the
‘“‘conveyance referred to in the said fourth paragraph
‘‘of the Petition of Right.

““(3) That the said the Fredericton & St. Mary 8
‘““Railway Bridge Company applied to the Government

““of Canada for an advance of money to aid the said .
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“company in the construction and completion of its

“work, that is to say—the Railway Bridge across the
“River St. John, at the City of Fredericton, and the
‘“approaches thereto and works connected therewith
“under the Provisions of Chapter 26, 50-51, Victoria,

““Statutes of Canada, 1887, and in consequence of such

‘““application, and in pursuance of the powers given in

““said last mentioned Act, an Order of the Governor-

“in-Council of Canada was passed on or about the
“twenty-fifth day of August, A.D. 1887, relating to
“the aid to be granted to the said Company for the
‘‘construction of its said works.

““(4) That the Governor—m-Councﬂ, under the
‘““authority of the said Act, and of the said Order-in-

‘“Council, agreed to make, and did make, advances to -

‘“the said Company to the extent of $300,000, and that
“the said Company in pursuance of said Act and
“QOrder-in-Council, and in order to secure the repay-
““ment of the said sum of money, did make, execute

‘““and deliver to Her Majesty, the Queen, the Mortgage -

“Deed bearing date the twelfth day of October, A.D.
““1887; and the said Indenture is recorded in the office
“of the Registrar of Deeds in and for the County of
“York -in Book Y—4, pages 492 to 507 inclusive,
‘“under Official Number 44250, on the fourteenth day
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“of June, A.D. 1895. Suppliants admit in evidence
““the copy of said Mortgage now in possession of the
‘“Respondent.

‘“(5) That the said Fredericton & St. Mary’s Railway
‘““Bridge Company located its line of Railway which it
‘“was authorized to do through the lands and premises
‘““mentioned and described in the second paragraph of
‘“the Suppliants’ Petition of Right, and acquired by
““purchase from one Richard Pennyfather by Deed
“dated the eighth day of June, 1888, the said lands
‘““and premises so mentioned and described in the
‘“second paragraph of the Suppliants’ Petition of
““Right, and laid out and located its line of Railway
‘“across same as aforesaid, and subsequently laid out
‘“and located a station and station grounds on a part
““thereof. '

““6. That the said Fredericton & St. Mary’s Rallway
“Bridge Company failed to pay the amount of prin-
““cipal and interest due His Majesty on the said
“Mortgage Deed hereinbefore referred to within one
“year from the tenth day of August, 1904, as provided
“by Chapter 4, 4 Edward VII, Statutes of Canada,
“1904; and that an officer or agent of the Governor-
“in-Council on behalf of His Majesty did enter and
““purport to take possession of the property of the
‘““said Fredericton & St. Mary’s Railway Bridge
“Company described in the said Mortgage, as pro-
‘““vided by the last mentioned Act.”

By the 6th section of 50-51 Viet. Ch. 26, which
came into force on the 23rd June, 1887, it is enacted
that:

“The said advances and interest thereon shall be a
‘““first charge and lien on, and shall be secured by a
““mortgage on all the property, real and personal, of
““the Company, and on all their rights, franchises,
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“‘easements and privileges; and in-case the Company
“‘make default in payment of the interest on the said
“‘advances for the space of one year after the same
“‘becomes due, or in case they fail to repay to the
““Government of Canada the said advances within
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“fifteen years from the date of the advance of the .

“first sum, then and in either case all their property,

“1eal and personal, and all their rights, franchises,
“‘easements and privileges shall be and become by the
“‘default, and without any proceedings for condemna-
“‘tion, foreclosure or possession, forfeited to the Crown,

““and Her Majesty, by Her officers or agents, may -
“‘thereupon enter and take possession of the same, and -

“‘the same shall thenceforth be the property, rights;
“‘franchises, easements and privileges of Her Majesty,
“‘ag represented by the Government of Canada.”
Pursuant to the Act of 1904 (4 Ed. VII, Ch. 4)
‘which came into force on the 10th August, 1904,
following the default of the Company and the forfeit-
-ure of its property in favour of the Crown, as recited
in the preamble of the said  Act, an Order-in-Council
‘was passed, on the 20th August, 1904, whereby auth-
-ority is given for entering upon and taking possession
-of the said property. And it is admitted, by both

parties, that the Crown, in pursuance of the said Act "

.and Order-in-Council, took possession of the said

‘property, on the 19th April, 1905, as further evidenced

by ‘posting. up a copy of Exhibit ““H,” on the said
.date, by an officer of the Intercolonial Railway.

Under the provisions of sections 7 and 8 of The-

-Consolidated Ratlway Act, 1879, Ch. 9 and the amending
Acts, which are incorporated in the special Act of 1885,
‘the Company was authorized to purchase, hold and
‘take land, and (sec. 8) a map and plan of such land,
‘with general description of the same, with the names
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of the owners and occupiers thereof, were duly made,
examined, certified and filed in the office of the De-
partment on the 21st May, 1888, amending a previous
one bearing date 27th February, 1888, and a copy of
the former appears to have been deposited with the
Clerk of the Peace on the 26th May, 1888. These
plans and book of reference cover the whole of the
Pennyfather lot “A,”” and portions of lots “B’”’ and
(‘C.’l ‘
Following the passing of the Act of 1887 an Indenture
or deed of mortgage was executed on the 12th October,

- 1887, whereby the said Company, ‘“ granted, bargained,

‘““sold, released, transferred and conveyed unto Her
‘““Majesty, Her Successors and Assigns, all and singular
‘““its said bridge and approaches thereto thereinbefore
“mentioned and described, whether made or to be
‘“made, also all its right, title and interest in and to,
‘“all and singular its property, real and personal, of
‘““whatsoever nature and description, now possessed, or
“to0 be hereafter acquired in connection with and

‘““including its said bridge and approaches thereto

‘““made or to be made, and other works to protect the
‘““same and its appurtenances, all its rights, privileges,
“franchises and easements, all buildings used or to be
“used in connection with the said bridge and
‘““approches thereto, and other works or the business
‘““thereof, and all lands and grounds on which
“the same may stand or connected therewith
““now owned, possessed or contracted for, or which
“may hereafter be owned, possessed or contracted for
“by the Company; also all locomotives, tenders, cars,
“rolling stock, machinery, tools, implements, fuel,
““materials, and all other equipments for the coustruct-
ing, maintaining, operating, repairing, and replacing
“the said bridge, approaches thereto, and other works,
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‘or a.ppurtenances, or any part thereof now owned

“possessed or contracted for or which may be hereafter

““owned, acqu;red possessed or contracted for by the

““company.”’ ~

This Indenture was made under statutory authority
and was registered on the 14th June, 1895. And
section 1 of the Act of 1887 provides that such mort-
gage creates a first lien and charge upon the property
real and personal, franchises, rights, easements and
privileges of the said Company. And by section 6 of
the same Act, it is further provided that all the said

property, etc., shall be and become by the default, and -

without any proceedmgs for condemnation, foreclosure
or possession, forfeited to the Crown, and Her Majesty,
and Her Officers or Agent, may thereupon enter and
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‘take possession of the same and the same shall thence- -

forth be the property of the Crown. .

Lot ““A” was duly purchased by the Company on the
. 8th June, 1888. Can it be contended that the Com-
pany could, on the 28th July, 1888, in direct violation
of the above-mentioned statutory enactments and the

mortgage deed, ignore the rights of the party who had

advanced the Company the $300,000,. and convey

these mortgaged lands to Thomas Temple, not only -

an ordinary shareholder of the Company, but one of
the incorporating shareholders under the Act of 1885,
and moreover the Manager of the Company, under the
pretext that the mortgage deed, was not registered or
recorded until the 14th June, 1895. That question
must be answered in the negative. Why! Temple, as
an officer of the Company cannot on the one hand
receive and take the $300,000, and on the other say I

am a third party without notice, and I am ‘buying

from my company Lot “A” which I have mortgaged
as an officer of the company. It is not equitable, to
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use a mild word, and I know of no law to support such
a proposition, as he had due notice of the transaction.
The statute of 1887 is a public statute of which the
people at large must take notice. And, moreover,
Thomas Temple (or his heirs who claim under him and
who cannot be in a better position than he was) is
estopped from setting up the plea of want of registra-
tion, because he had notice of the mortgage. Indeed,
it appears from the evidence of Mr. Alexander Gibson,
Jr., who was also one of the incorporating shareholders
mentioned in the Act of 1885, that Mr. Temple was a
Director of the Company till he died—that his father
and Mr. Temple were the whole company. His father
was the President and Mr. Temple was the General
Manager from whatever time the Company was
incorporated until he died.

It must be found under the evidence that Lot “A”
belonged to the Company on the 28th July, 1888; that
it had no right or power to transfer the same after
having given the mortgage above referred to. Mr.
Thomas Temple, in view of the public Act of 1887,
under which he and his heirs had notice of the mort-
gage, is precluded from invoking the want of regis-
tration of the said deed, if under the Act registration
were necessary. Moreover, that position is strength-
ened by the fact that Mr. Temple was one of the original
shareholders, a Director, and the Manager of the
Company. The books of the company could not be
produced, notwithstanding searches made.

It is true the Company, under the provisions of
sub-sec., 40 of sec. 9, of The Consolidated Railway Act,
1879, had the right to sell surplus land acquired under
the circumstances mentioned in that section; but it
must be found that the Company held these lands
subject to the provisions and conditions mentioned in
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the statute of 1887 and the mortgage, and that while
it had the power to sell or alienate under ordinary
circumstances, that is when it had a clear and unin-
cumbered title, it could not do so under the circum-
stances created by the statute and the mortgage.
There was a statutory transfer of the fee to the mort-
gagee, vesting the property in the Crown before the
alleged conveyance was made to Thomas Temple.
There can be no doubt either that the whole of Lot

“A’ was required for the purposes of the undertaking.
—that it bad been so used in d'fferent ways, with

perhaps some doubt with respect to the small triangular
piece which the evidence. established to have been in
use or occupied by no one. However, such fact would
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not take it out of the hands of the Company which

could not part with it for the reason above mentioned.
The suppliants have no title to it or to any part of
Lot “A.”

Having so found it is unnecessary to discuss the ques-

tions of possession and statute of limitations, in respect

of which a deal of evidence has been adduced and
from which it is shown the Company practically -and

for all purposes needed all of Lot ‘‘A” for the purpose * .
- of the undertaking, and none of it could be called -

surplus land. It is now all used. No part of Lot “A”

-can be called surplus land, and were it surplus land it
could not be conveyed without the ‘interferénce of the
mortgagees in the deed. The power of alienation had
- gone under the Act. And there is no evidence that
the Company bought any surplus land. This is all
surmise and inference brought in on the argument,
but there is not a tittle of evidence that the Company
ever bought,lands that are surplus lands.

Coming now.to the consideration of lots “B” and |

“C” it. may be in limine stated that it is admitted,
7726—4
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after evidence adduced in that respect, that the
Crown was not in possession of either of these lots.
It is further admitted that since 1905 certain lots in
part “B’’ were at one time offered for sale by public
auction, and that the federal government did claim
them, and forbid the sale. Before the forfeiture they
were in the Bridge Company.

Lot “B’’ was conveyed by the Company on the 9th
August, 1905, to the Temple estate, long after the

.mortgage deed had been registered. It will be noticed

that the 9th of August was the day before (under sec.
4 of the Act of 1904) the expiry of the extension of one

. year within which they were given the right by payment

to be relieved of the forfeiture already existing. Indeed
under sec. 6 of the Act of 1887, it is provided that the
““said advances and interest thereon should be a first
‘“charge and lien on all the property real and personal
‘“of the company.” And further that ‘“by the default”’

~of the company to pay, and without any proceedings

for condemnation, foreclosure or possession, all its
property, ete., shall be forfeited to the Crown.

Follow'ng this enactment of the Act of 1887, comes
the recital in the preamble of the Act of 1904, where
it is stated that by reason of the default in payment,
all the property, etc., became forfeited to the Crown.
And Lot “B’”’ was subsequently sold by the Company,
on the 9th August, 1905, when these enactments were
in full force and effect—subject, however, to an
extension of time for payment until the 10th August,
1905. 'This deed, it will be noticed was executed one
day before the expiry of the further delay of one year,
or the extension of payment, and after the entry by
the Crown on the 19th April, 1905. Was that done
with the intention to endeavour to defeat the Crown’s
interest in the said lands?
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The Company had no legal authority to make such
conveyance under the clrcumsta.nces, and nothing
passed under the deed. _ :

Coming now to the consideration of Lot “C,” it will
be sufficient to say that, as above stated, the Crown

was never in possession of the same, and Counsel for

the Crown having stated that the Crown was not in a
position to lay claim to it—limiting his demand to a
finding only upon the title to Lot “B,” Counse! for the
Crown further stating that Lot “C’’ was never vested
in the Bridge Company. ' :
Therefore there will be judgment, as follows:

. 1. With respeet to Lot ‘“A,” nothing passed under
the conveyance of the 28th July, 1888, from the Com-
pany to Thomas Temple, and the lands therein men-
tioned are declared vested in the Crown, as formerly
forming part of the Company’s land, under and by
virtue of the Act of 1887, the mortgage made there-

under and by the legislation of 1904 and the entry of

1905. Therefore the suppliants are not entitled to any
portion of the relief sought by their Petition of Right
in respect to Lot “A.”

2. With respect to Lot “B,” thls Court doth declare
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that the title to it is in the Crown, and that the Crown

has never been in possession of the same. Therefore
the suppliants are not entitled to any portion of the
relief sought by their Petition of Right in that respect.

3. With respect to Lot ‘“C,” there will be judgment

pursuant to the consent or admission of Counsel, -

declaring that the Crown is not in possession of the
same, and that the claim for rents and profits in

respect of the same is dismissed. And further, as the -

Crown is declaring, by Counsel, not to lay claim to
the same and that it never vested in the Company,
‘there will be judgment pursuant to the admission and

7726—41 ' |

A
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B declaring the suppliants entitled to recover or lay title

| HO¥ARD 46 the same.
Tam Ka. 4 There will be no costs to either party.
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Judgment daccordingly.
. Solicitor for suppliants: Percy A. Guthrie.

Solicitors for respondent: Slipp & Hanson.
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BETWEEN:

HOWARD HERBERT VICTOR OLMSTED, 1915
Nov. 12..
SUPPLIANT; —

_ AND
HIS MAJESTY THE KING,

RESPONDENT:
AND ‘

HOWARD HERBERT VICTOR OLMSTED anp
WILLIAM ATCHISON OLMSTED,

SUPPLIANTS;

~ AND |

HIS MAJESTY THE KING, -
- : RESPONDENT.

Rideau .C‘aﬁal——Damage to lands from flooding—8 Geo. IV, c¢. 1, sec. 86—
Limitation of actions. .

' Suppliants filed their petitions of right for damages arising out of the.
flooding of their lands, alleged to have been caused by the negligence of certain
officers of the Rideg.u Canal in keeping the waters of the Rideau Canal at
an improper level at divers times.

Held, that the claims for damages (if any) arose more than six months
before the petitions were filed and that the same were barred by the limita-
tion preseribed in see. 26 of 8 Geo. IV, ¢. 1.

THESE where two petitions of right seeking damages
for the flooding of lands alleged to be due to_the
‘negligence of the Crown’s officers in charge of the
Rideau canal. - '

" The facts are stated in the reasons for judgment.

_Ottawa, 15th and 16th September, 1915. -




54 EXCHEQUER COURT REPORTS.  [VOL. XVL.

1915 The case now came on for hearing before the Hon-

Owst=d  gurable Mr. Justice Cassels.
Tae Kina.

Reasonsfor K. V. Sinclair, K.C., for the suppliants;
Judgment.

W. D. Hogg, X.C., for the respondent.

CASSELS, J. , NOW (November 12th, 1915) delivered
judgment. _

These two cases were tried together before me at
Ottawa.

In the first case the petitioner claims as owner of the
rear half of lot 5 in the fourth concession in the
township of Kitley.

In the second case the petitioners claim as owners of
lot No. 4, Kitley.

Lots 4 and 5 in Kitley adjoin each other and border
on Irish creek.

Irish creek empties into the Rideau river about 7
to 8 miles below the lands in question.

Merrickville is situate on the Rideau river below
the confluence of Irish creek with the Rideau river.
As part of the construction of the Rideau canal, there
was constructed at Merrickville, a dam for the pur-
poses of controlling the waters for navigation purposes.
~ This control was effected by means of stop logs and
flash or bracket boards, by means of which the waters
of the Rideau canal were raised or lowered as the
requirements of navigation necessitated.

The effect of the putting in of the stop logs and
placing the flash boards on the dam was to pen back
the waters of the Rideau river and also the waters of
Irish creek.

Irish creek as it flows past the lands in question is a
sluggish stream. The lands in question bordering on
Irish creek are low lying lands and a comparatively
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small rise in the waters of the dam at Merrickville
above the 6 feet at the sill of the lock has the effect
of ﬂoodmg portxon of the lands of Iots 5 and 4 owned
by the petitioners. .

" These petitions are filed clalrmng damages occasmned

to the lands of the petltloners by reason of the alleged

flooding. . \

There are allegatlons of fact in the petitions, and
also in the statements of the defence, Whmh are not’in
‘accordance with the facts as proved.

Owing to the lapse of time and the death of persons

who could have testified with greater accuracy, counsel

for the petitioners and for the Crown have experlenced'

considerable difficulty. -

The Rideau canal and the dam in questlon were

constructed about the year 1830.

In the first case relating fo lot 5 in the 4th concession -

- of Kitley, the petltloner alleges in paragraphs 7, 8 and
9, as follows:—

55
1915 -
Lt N
OiMSTED
Y.
Tae Kina.

Reasons for
J udgment.

“7. At the time of the constructlon of the said’

“canal 2 depth of about 5 feet 3 inches of water on the
“lock sill at the Merrickville locks was established

““and was practmally maintained from the year 1830-

‘““to about the year 1890. :

“8. Durlng the period last aforesald your supphants
“lands aforesaid were not affected or flooded by the

“waters of the Rldeau canal or those of Irish creek
“‘aforesaid.

“9. In or about the year 1890, the depth of ‘the
“water on the lock sill of the said lock was raised to 6
“feet which minimum depth has since been main-
““tained, while during a very considerable period .of
‘each summer since 1890, the depth of the watér on
“‘the sill has not been less than 6 feet 6 inches.”
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W The defence of His Majesty’s Attorney-General on
O1MsiED hehalf of His Majesty admits the allegations in para-
Taz Kina.

graph 8 of the petition, but does not admit the allega-
R omemor tions of fact in the 9th paragraph of the petition.

This allegation in the 9th paragraph of the petition
is of importance, as it is clear on the evidence that
when the waters are maintained on the lock sill at
Merrickville at not less than 6 feet 6 inches, a consid-
erable acreage of both lots is flooded.

In the petition of the two petitioners relating to lot
4 in the 4th concession aforesaid, there is a paragraph
less than in the former petition, owing to a different
allegation as to title and paragraphs 7, 8 and 9 in the
first petition are the same as paragraphs 6, 7 and 8 in
the second petition.

The pleader evidently copying the defence to the
first petition admits the facts alleged in paragraph 8
of the petition, which I have inserted in full as being
the same as the allegations in paragraph 9 of the first
petition.

The Crown by its defence pleads title by lost grant
also prescription, and also claims a right to flood by
reason of a purchase from one Gideon Olmstead of his
rights to pen back the waters as the owner of an old
mill and mill dam. .

The respondent also pleads the provisions of the
statutes relating to prescription, and claims a right to
flood the lands in question by virtue of title acquired
under these statutes. '

Howard Herbert Olmstead is the witness who
testifies with knowledge more accurate than any of
the other witnesses in the case. In both of the peti-
tions, the suppliants limit themselves to a claim since
the year 1890.
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In paragraph 6 of the petition relating to lot 5 (being
paragraph 5 of petition relatmg to lot 4) it is alleged
as follows:—

““6. At the time of and as part of the constructlon

‘““of the Rideau canal a dam was built at or near the
““village of Merrickville, in the county of Grenville,
“which controls the level of the water in the reach
“between the said village of Merrickville and the
“village of Kilmarnock, in the county of Lanark, and
‘“also the level of the water in Irish creek aforesaid.

Paragraph 7 of the petition relating to lot 5 (being
paragraph 6 of the petition relating to lot 4) is as
follows:—

7. At the time of the construction of the said

‘““canal a depth of about 5 feet 3 inches of Water on
‘““the lock sill at the said dam was established and was
““practically maintained from the year 1830 to about
‘“the year 1890.”
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Paragraph 8 relating to lot 5 (being 7 of the pe’mtlon :

relating to lot 4):—

‘8. Durlng the period last aforesald your suppliant’s
“lands aforesaid were not affected or flooded by the
““waters of the Rideau canal or those of Irish creek
“aforpsaid 7 '

"Then follow the allegations quoted above,. paragraph .

. 8 in one petition and 9 in the other.

Phillips, the only witness for the Crown, states that,

“for the last 20 years (he thinks) it has been kept at
‘““the same level as it is to-day. That is to say the
‘““minimum depth to which the water is kept on the
““sill has been changed from 5 feet 3 inches to 6 feet.
““That has been accomplished by means of stop logs
‘‘in the regulating weirs of the dam.”

He is giving his evidence I think, based upon the
- statements in the petitions but apparently concludes
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Y2 that the records of the returns of the Lockmasters
OwGTED  would show the fact.
Tas Ko Ty the report of Mr. Wise of the 19th of March, 1889,
Notemene (Ex.D), he states that the general height the water is
" maintained at to give navigation is 5 feet 9 inches on
the sill and this allegation is more in accordance with
the heights given in the returns.

There is no contention on the part of the petitioners
that any flooding of the lands at the time of freshets is
made a claim. Howard Olmstead in his evidence
states as follows:—

“Q. At what time in the spring of the year do the
‘““freshets occur?—A. Well, that is pretty hard to say,
“but I would say perhaps the last of March and the
‘“first two weeks of April, possibly three weeks, the
‘““freshet lasts. There is no special time, it varies from
““year to year. '

“Q. But you would say roughly speaking, in the last
“week of March or the first three weeks of April?—
“A. Yes.

Further on he states —

“Q. Do I understand you to say that you are not
‘““damaged at all by the freshets?—A. No, Sll' The
‘““freshets are a great benefit to our land.

“Q. The flooding is not caused by freshets?—A. No,
““Sir, we do not blame the Government for that what- -
‘““ever.

“Q. Have you any idea what the depth of water on
““the sill at Merrickville is when the freshets are on?—
““A. I would suppose an ordinary freshet would be 7
“feet.

“Q. Did you say it would go as high as 9 feet?—A.
“Yes, but that would be exceptional, it depends on the
‘“heights there somewhat and the way the water gets
‘“away.”
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Then he states ‘‘ that if the dam at Merrickville was
‘left as it is during a freshet the water would be off of
““our land altogether, we would have no flooding.”
““Q. It would never be on your land at all?—A. In
““the freshet it would, but that is a thing that Prov1—
‘““dence does. We cannot help that.

““Q. But in the time of a freshet there is water on
your land?—A. Is that on most of the land?

“Q. There is water on this 40 acres on lot 4 during a
“freshet?™—A. Yes, up to 7 and 8 feet high. The
‘“freshet might rise as high as 8 feet at Merrickville.

“Q. I am talking of 8 feet on the sill at Merrickville.
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“When there is a freshet in the spring of these months

‘““or at some time during them, your la.nd is flooded?—

“A. Yes.
Q. And it remains flooded you say as long as the

“freshets - last.—A. Well, it goes down naturally, it

~ “falls perhaps three or four inches a day.

Phillips refers to the freshets as follows:—

“How do the freshets affect the water on the lock
“gill?—A. It rises it tremendously

“Q. At what months?—A. The freshet occurs gener-

“ally speaking about the first week in April. It may

“occur earlier or later hut it is usually about the :
“beginning of April and it lasts about two weeks, and

““during that period the water rises very much over
“the navigation height on the sill of the lock on account
““of the freshet and during that time all our stop logs
“are out in both of the weirs at Merrickville in order
“to allow the freshet to go away, and they are not
“replaced until about the last two or three days in the
“month so as to have navigation height on ‘the sill for
“the first of May to commence the season, that is 6

s ¢ feet n .
A further point of considerable importance is that 11:
1s considered by Herbert Olmstead that if the water at
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the sill at Merrickville is maintained at 6 feet (after
the freshets) there is no damage.

He states:— :

““Q. Then they wait until the water has run away
‘““before they put on the flash boards?—A. It is im-
““possible to put on the flash boards with a very high
““freshet of water.

“Q. You find if there is a depth of 6 feet of water at
‘““ Merrickville that your land is not flooded?—A. It
‘“does not overflow at 6 feet.

“Q. When you say overflow, you mean the water is
““backed up in Irish creek?—A. The water will not
“overflow the bank at 6 feet level.”

The dam was recovered in 1887—not in 1890—as
alleged, and it is clear that while the dam was partially
renewed, the flash boards were shorter so as to compen-
sate for any extra height of the dam.

In any event, it is of no consequence how high the
dam was, as by means of the stop logs, the waters
could be controlled.

A further point to be considered is that the lands in
question are low lying. The old map produced would
indicate that there was a considerable quantity of
swamp lands. The petitioner, Howard Olmstead,
admits that between the years 1880 and 1890, a con-
siderable quantity of the land was allowed to grow up
with bush and under-brush.

In the record of the evidence the following appears:—
‘““[His Lordship to Mr. Sinclair]:—If you limit your
‘‘claim to six years before action, then you are proving
‘““the Crown’s case by going back.”

Mr. Sinclair: ““I do not think necessarily, because I
“will only prove it is flooded particular years, and I

*““will show it was intermittent.”

Mr. Olmstead is then asked:—
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“Q. Then: after 1883, were there years when you
“were not flooded?—A. Yes, sir, in 1884, and- up to
““and including - 1888, we were not ﬁooded to any
‘‘extent, possibly a few days. ' :
“Q. Up to 18887—A. Yes.” Lot
Then he, says further on:—“Qur protests of 1889
“seem to.have had an effect, for some years—1I think
“in 1890, .1891, 1895, 1911 and 1914—there could
“searcely be said to be any flooding.” '
“Q. But so.far as the land which you have had under

cultlvatmn in -the early years of 1876 and on, were

“‘you able in these other years to do anythmg w1th it?
“A. No. ~

“Q. Why?—A. Well it had grown up in bushes m_

“those three years and it would be an exceedmgly hard
‘“job to brlng it under cultivation in the first place and
‘““we did not.think there was any guarantee for us to £go

“thr’ough the same work if we did not know the water
“was going to be raised. If it would be in the same
“condition as it was in 1880, we could have worked it
“in 1885, 1886, 1887 and 1888. S

“Q. And subsequent years?—A. Yes.

“Q What I want to ask you is this, was there any

“vear, we will say after the first of June that you were
‘““in possession of the whole property so that you could
““go over it?—A. I think there were three or four years
“with the exceptlon of 1903, 1904, 1905 and 1906, the
Water was never held continuously as high as 6 feet
“and a great deal of the time very much lower
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“Q. When the water at Merrlckwlle is not mgher ‘

‘““than 6 feet, how far can you to on your land, dry
“towards the creek?—A. We can go to the creek.”
Now if in pomt of fact no claim arises between 1830
and 1890 as alleged, the flooding miist have arisén from
causes additional to the retention of the water at too
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115 high a level at the sill at Merrickville, and no doubt
Ouusted  the fact that the petitioners allowed a considerable
Tae Kiva. hortion of the land to grow up in bush and under-brush,
Reemantr would have the effect of retarding the draining of the
~  land after the spring freshets, and in addition as pointed
out by Mr. Wise, Irish creek would probably be

choked to a certain extent, and should be cleaned out.

~ To my mind an important point is that between
1890 and the time of the filing of the petition, the
instructions to the lockmasters were that the waters
of the dam should be kept not hlgher than 6 feet at the
sill of the lock.

See the evidence of Phillips. The allegations in the
petition also supports this statement, and I would refer
to the evidence of Olmstead previously quoted.

Olmstead states: ‘‘That during the year 1914 the
“farm was cropped.” He states: ‘“Q. During 1914
““did you crop the farm?—A. Yes.

- “Q. How much of it?—A. Three-fifths of lot 5 and
‘““all of the two-fifths of lot 5 and all of lot 4 that is still
‘““cleared, and of course we had pasture.

“Q. You had pasture? —A. Yes, we are getting the
““use of it all.

“Q. That was in 1914?—A. Yes.”

Norman Kinch, a witness for the petitioners was

~ called to substantiate the statement that there was no

flooding during the year 1914 that would 1nterfere with
the enjoyment of the lands.

As to the year 1914, in respect to which no claim is
made, it might be well to refer to the returns of the
lockmaster in order to ascertain the heights at which
the water .was raised at the sill.




VOL. XVI.]. EXOHEQUER COURT REPORTS. .

On the 21st of April, the height was 5 feet 1 in.

“  22nd of April, “ 6 ¢ 3 «
“  23rd of April, “ 6 “ 8 «
“  24th of April, ¢ 6 “ 8 «
“  25th of April, “ 6 “ 8 -«
“  27th of April « 6 «“ 8 «
¢ 28th of April, ¢ 6 «“ 9 «
“  29th of April, “ 6 “ 9 «
‘¢ 30th of April, .« 6 “ 9 «
- Ou May 1st the height was 6 feet 9 inches.
41 Ma‘y 2nd (14 6 ' 13 7 11
“« May 3I‘d . & 6 « 6 «
i May 4th 113 . 6 (14 4 (14
« May 5th I 6 '2 «
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Down to this. perlod no doubt, the heights given

were owing to the freshets.

From the 8th of May inclusive down to the 31st of
May, the height was maintained at 6 feet and during
the month of June at a lower height, and during July
and the greater part part of August, it was never main-
tained at a height greater than 6 feet. I mention these
- returns as Olmstead’s statement is that no damage is
occasioned when the height of the water, excepting
during freshets, is maintained at a height of not greater

than 6 feet at the sill, and no claim is made for 1914.

I think it is quite apparent that the respondent never

intended that the water at the dam (excepting during
freshets) should be maintained at a greater height than
6 feet at the sill. There is no complaint so long as the
water is kept at this height. L

Any retention of the waters at various times at a
greater height, would be contrary to the orders of those
in authority.

If it were necessary to pass on the right of the Crown

to retain the water at the height of 6 feet, I would
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think the Crown had acquired such right by pre-
Scription.

The petitions were filed on the 28th of May, 1914,
and it is clear from the data which I have given, the
water was maintained up to the time of the filing of
the petition at this height or over.

I do not see how the Crown can prescribe for a
greater height than 6 feet, in view of the provision of
the statutes relating to prescription and the evidence.

In the view I have formed of the case, it is not
necessary to pursue this question or to comment on the
various authorities bearing on the construction of the
statutes relating to presecription cited by counsel.

As I pointed out no claim is made for damages by
reason of any flooding during the year 1914. This is
shown by the evidence of Olmstead and Klinch.

I am referred by counsel to three statutes relating
to the Rideau canal. The first (8 George IV, Chap 1, -
U.C.), is ““an Act to confer upon His Majesty certain
“powers and authorities necessary to the making,
““maintaining and using the canal intended to be
‘““completed under His Majesty’s direction, for keeping
““the waters of lake Ontario out of the river Ottawa

- ““and for other purposes therein mentioned. This

‘““statute, section 4, provides ‘and by it is further

. ““enacted by the authority aforesaid that if before the

““completion of the canal through the lands of any
‘““person or persons, no voluntary agreement_shall be
“made, etc.”” and then there follows a provision for
arbitration to ascertain the amount of the compensa-
tion.

There is no reference under this section except where
the canal is constructed through the lands. There
appears to be no provision for damages for flooding.
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Section 9 provides ““and be it further enacted by the 2o
“gauthority aforesaid, that in estimating the claim for ©@©™e?

“compensation for property taken ‘or for damage done Tan Kiyg.
“unto the authority of this Act, ete.” A dement.
' The second statute (Chap. 16, 6 "'Wm. IV, U.C.)
supplements the earlier statute and provides a method
of compensation to be given to the owner of any mill
site, by reason of the damming back of the water.
This does not, however, cover the case of injury by
flooding other than of a mill site. The only other .
provision of this statute that has any bearing would be
section 3, which refers to the right of purchaser claim-
ing for damages to the land prior to his purchase.
.This section has no bearing, except the effect it may
have coupled with the previous statute, that perhaps
the. proper forum for ascertaining compensation for
permanent expropriation of the lands, may be by
arbitration-and not by suit in this Court.
. It is not necessary for me to deal with this question,
as I do not think it arises in the.present case, but
the cases of Williams v. Corporation of Raleigh, (1)
Water Commaissioner of the City of London v. Saunby,.
(2) ; and Yule v. The Queen, (3), may be referred. to.
The only other statute cited to me is Chap 19, 2nd
Victoria, which I think has no bearing on the case.
The section .of the statute (8 George IV, chap. 1)
which I think governs this case is section 26, which is
as. follows:—
‘“And be it further enacted by the authority afore—
““sald that if any plaint shall be brought or commenced
““against any person or persons for anything done or
““to be done in pursuance of this act or in execution of
““the powers and authorities or.the orders and direc-
““tions hereinbefore given or granted, every such suit

(1) 2ISCR p. 104; AC (1893)  (2) A.C. 1906, pp. 8, 15.
. 77‘)6 (3) 30 S.C.R. p. 34.

-~
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‘“shall be brought or commenced within six calendar
‘““months next after the fact committed, or in case there
‘““shall be a continuation of damages, then within six
‘““calendar months next after the doing or committing :

. ““of such damages shall cease and not afterwards.”

I am of the opinion that all the acts of damage (if
any such exist) fall within the provisions of this section,
and that if an action lies, all right of action on the part
of either petitioner has been barred. As Mr. Sinclair
has pointed out the acts complained of were not con-
tinuous but acts of trespass committed at various
times and committed contrary to the instructions of
those having authority over the canal, I think the
petition should be dismissed and with costs.

Judgment accordingly.
Solicitor for suppliants: R. V. Sinclair.

Solicitors for respondent: Hogg & Hogg.
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T

HIS MAJESTY THE KING on - the mformatlon s
of the Attorney-General of Cenada, =  Nov. 2%

. PLAINTIFF
: AND.

‘SUSAN HAMILTON anp OTHERS, -
T  DEFENDANTS.
Title to lahd—i;;i'dve'rse ﬁosséés‘z’ori"&éqimt Crouwn— Acknowledgment.

’
E

Defendants were claiming title to certain real property by adverse
possession of 80 years against the Crown. During the ripening of their statu-
tory title two of defendants’ predecessors in possession, under whom they
claimed, wrote a letter to the Minister of Public Works, under whose control

- the property in dispute fell at the date of such letter, in which it was stated
that the propérty had then been in possession of the writers’ family for 3¢
years, and the following request made:—**We most urgently and respectfully
solicit that the a.foresmd lot be sold to us, as we consider we have the prior

" right and are willing to-pay any reasonable amotnt for a deed of the same."”

Held, that the above letter was an acknowledgment of the Crown’s title
and interrupted the operation of the statute in defendants’ favour.

‘ Semble: That a judgment for the Crown in an information of intrusion
must be followed up by possession before a gtatutory title by adverse posges-
gion accrumg at the time, can be interrupted.

INFORMATION of intrusion.
The facts are stated in the reasons for Judgment, |
May 11, 1915. : |

The case came on for hearing before the Honourable
Mr. Justice Cassels. -

W. D. Hogg, K.C., for the plaintiff; o
A. E. Fripp, K.C., for the defendants,

CassgLs, J., now (November 22, 1915) delivered.

judgment.
77265}
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An Information of intrusion exhibited on behalf of
His Majesty to have it declared that the plaintiff is
entitled to possession of the lands and premises in the
Information described, and that the plaintiff be paid
the issues and profits of the lands and premises in
question, from the first day of January, 1914, until
possession be given.

The defendants deny the title of the plaintiff, and
by the third paragraph of their defence they allege, as
follows: '

““The Defendants say that the title to the said lands
‘“is vested in them and that they have been in unin-
“terrupted, actual, visible and continuous possession
““and enjoyment of the said lands and premises since
““the year 1832 and are now in full possession and
‘““enjoyment of the said lands and premises and every
‘““part thereof.”

The Crown filed a reply to the said statement of

-defence, in which they allege, as follows:

“2. His Majesty’s Attorney-General in further
“reply to the said Statement of Defence says that
“heretofore to wit, on the Thirteenth day of February,

41890, an Information of Intrusion was filed in this

‘“‘Honourable Court by the Attorney-General of Canada
““on behalf of Her late Majesty Queen Victoria against
“James J. Hamilton, Susan Hamilton, John Sevigny
‘““and John Roberts as defendants, for the possession
““of the land mentioned and described in the Informa-
““tion herein and other lands, the said James J. Hamil-
““ton, Susan Hamilton, John Sevigny and John
“Roberts being at the said date the persons who

_ ““claimed possession and ownership of the said lands.

““That the said Information was duly served upon the
“said James J. Hamilton, Susan Hamilton, John
“Sevigny and John Roberts, who made default in
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“defendmg the sald actlon and Judgment was moved E’E'

“for and entered against them for recovery of ‘the T Ke
“possession of the said lands, and a writ of possession HAMITON-
““was subsequently issued out of this Court directed udgment.
‘““to the Sheriff of the County of Carleton to take and =
““‘have in the name of Her said late Majesty the Queen
““the lands and premises aforesaid, whereby and by .
““reason whereof the Crown became entitled to posses-
‘““sion of the said lands, and the title thereof has
“‘remained undisturbed in the Crown since the date of
““the said judgment: and the Attorney-General on
“behalf of His Majesty says that the defendants either
““as defendants in this action, or claiming under the
“defendants in the former action, are now estopped !
““from pleading and ought not to be allowed to plead, '
“as a defence to the Information of His Majesty the
‘“statements which are alleged and set out in the
‘““second and third pa,ragra.phs of the Statement of
““Defence in this action.”
The land in question in this Information is a small
piece of land on the South West corner of Rideau and
Mosgrove Streets upon which was erected in the year
1832 a small log cottage, which still remains upon the
premises—the log cottage having been, at a subsequent
period, covered over. .
It is proved that the defendants and their prede-
cessors in title have been in possession and occupation
- of the premises in question from the year 1832, down ~
to the date of the filing of the Information in this
action; and if in point of fact there had been no
‘interruption of this possession the defendants Would
" have acquired title by adverse occupancy. =
The facts set up in the replication by the Crown
“have been proved before me by the production of a
"certlﬁed copy of the pleadmgs and proceedmgs and
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judgment in the information of intrusion commenced
in the year 1890 against James J. Hamilton, Susan
Hamilton his wife, John Sevigny and John Roberts.

- It also appears from the evidence before me that
while judgment was pronounced in this information
of intrusion the defendants to that information who
were then in occupation of the premises were not
dispossessed. There was some attempt to prove that
the writ had been handed to the Sheriff, but if so it
was not executed.

During the trial I had considerable doubt as to
‘whether or not the informants had proved their title,
in other words whether it was proved that the building
in question was erected on the 60 feet around the basin
and the By-wash.

On further consideration, having regard to the facts
as proved, and the subsequent letter to which I will
have to refer later, and the judgment in the informa-
tion of intrusion recovered in the year 1890, I have
come to the conclusion that the title of the informant
has been sufficiently proved to enable them to sustain
this action. :

The Rideau Canal was constructed under the
Statute of 8 George IV, Cap. 1.

In the case of Magee v. The Queen, (1) the late Mr.
Justice Burbidge in very comprehensive reasons for
judgment, has referred to the various statutes bearing
upon the construction of the Rideau Canal. It will
be noticed that in that case, in the argument for the
suppliants, (at page 315) suppliants counsel submitted
that: ‘‘we are entitled to a declaration as to the By-

““wash, that part of the property has been abandoned
“by the Crown.” : :

The house in questlon in this action was bmlt

(1) 3 Ex.C.R., 304.
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"apparently upon the tract of 60 feet around the basin .
and theé By-wash. The By-waish in ‘question is probably
best described: by the witness John Litle, a witriess'in
his 84th year, and who has lived all his life on the
-bank of the By-wash. He remembers the old log-house
‘which had been built by one James Cuzener, being the
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house in question. It is conceded by the Crown as -

alleged-by the defendant in the defence that this hotse
“was erected as I have stated in the year 1832 Litle is
asked:

“Q. Where did James Cuzener hve‘?—~A nght on
““the bank of the By—wash '

He is asked: '

“Q. How long do you remember the old log house?

“Was it there the time the canal Was bullt‘?——-—A 3

“remember it over 70 years’ ago
He is asked: - | C
- Q. How  close .was the Creek? It passed his
“‘house?—A. His house was ‘up on the height of the
“gstreet, and the water running from the Canal Would
“‘ha some few yards ‘down from the house.” o
| Further on he is asked on cross—examlnatlon SR
© “Q. The water ran through the Ha,mllton property'?
“—AL Right past.. '

F Q. It ran alongs1de ‘of #?—A. Yes, it Tan para.llel .

4 down by Mosgrove down that way.”
" The By-wash in question is no' doubt the Creek whlch

'Was referred’ to by 'this-‘witness, and the cottage m-

‘questlon ‘would be erected on the 60 feet.

- It would sppear from the Statutes referred'to'in the
report of the judgment of M agee v. The Queen, that'in
1856, the’ Rideaw Csnal ‘and its adjuncts were trans-
ferred to the Crown for the beneﬁt use and purposes of
‘the Provmce : o
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The Ordnance Vesting Act was enacted in 1843, 7th
Victoria, Cap. II. This Statute vested the property—
and the same statute provided that all lands taken
from private owners at Bytown under the authority
of the Rideau Canal Act for the uses of the Canal
which had not been used for that purpose should be
restored to the party or parties from whom they were
taken. Mr. Justice Burbidge then proceeds to refer
to disputes which had arisen, and refers to the enact-
ment of the statute of 1846, Chapter 42, 9 Victoria.
This statute, as pointed out at page 320 of the judg-
ment in the Magee case, made clear what was intended
by the previous Act and provided that the provision
of the previous Act should be construed to apply to all
lands at Bytown set out and taken from Nicholas
Sparks under the provisions of the Rideau Canal Act,
except-—

““(1) So much thereof as was actually occupied as
‘““the site of the Rideau Canal, as originally excavated
“a,t the Sappers’ Bridge, and of the Basin and By-wash,

““as they stood at the passing of The Ordnance Vestmg
“Act; excepting also—

“(3) A tract of 60 feet around the said Basin and
‘ By-wash.”

The result is that the Basin and By-wash and the 200
feet along the canal, and the 60 feet along the Bywash
were retained by the Crown.

I think the evidence before me shows that the
cottage in question was erected within the 60 feet
along the By-wash. The evidence of the witnesses is
necessarily somewhat vague.

Mr. Justice Burbidge in the Magee case (1) referred to
an official plan produced from the office of the Rideau
Canal dated and signed on the 9th July, 1847. This

(1) 3 Ex.C.R. at p. 323.
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plan has b‘een prodﬁcéd before me as;Exhibit ‘Nurr}bér :
1, and evidence has been produced to identify the.

lands in question with the lands shown on this plan to
have been reserved and that the lands in question in
the action before me formed part of the reserved lands.

It has to be borne in mind that in order to prove
title under the Statute of Limitations (in this case,
The Nullum Tempus Act), it is not sufficient to prove
that the true owner has been out of possession for a
period of 60 years, but it is essential that 60 years of
actual adverse possessiori must be established. If
there was an interruption of possession and a vacancy
during a period in which the lands were not adversely
‘occupied, the title of the true owner would in law place
him as being in possession. (2)
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It is also essential that in order to estabhsh the

defence of title by adverse possession, the possession
must be that by successive occupants claiming in some
sufficient way under each other. (3) ’

In the particular case before me it has been shown
that Samuel Cuzener and his wife, and after their
death the children remained in the occupancy of the
premises. The ‘present occupants claim through the
original James Cuzener and his wife Hannah Cuzener.

On the death of James Cuzener, Hannah Cuzener
and her daughters remained in occupation, and by
the will of Hannah Cuzener which bears date the lst
December, 1869, it is provided as follows:

“Second—I give to my daughter, Susan _Hamilton,
““all my household furniture, and wearing apparel, for
“her. sole and only use, besides all my right, title,

“‘claim, interest and demand which I now have, or.

““may have, of the House and premises which I now
‘““occupy and reside in, situate in Rideau Street, in the

{1) See Agency Company v. Short, (2) See Simmons v. Shipman, 17~

13 A.C. p. 793. Ont. R. p. 301.
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“said City of Ottawa, Township, County, Province
““and Dominion afoersaid, in rear of the House rented
““by me to Thomas Dowsley, to her and to her only
“for her sole use and benefit. Third—I like give and
“devise to my said Daughter, Susan Hamilton, two-
““thirds of the rents and profits of the House and
‘‘ premises in Rideau Street, in the said City of Ottawa,
““now rented by me to Thomas Dowsley, and the

“remaining Third to my Daughter Sarah, wife to
“John Thomolson

After the death of Hannah Cuzener a letter was
written on the 17th April, 1871, which is signed by
Susan Cousins and Sarah Cousins.: The Susan
Cousins referred to was subsequently married to one
Hamilton, and then became known as Susan Hamilton.
This letter is as follows:

““Ottawa City,
17th October, 1871.

“Sir: |

“We the undersigned (being sisters) beg to inform
‘“you that having understood that the small property
‘““or lot situated on the southern side of Rideau Street
‘“‘and adjoining the By-wash (leading from the Canal)
‘““on the west side of it, on which there is a wooden
“building, has been applied for by the St. George’s
“Society for the purpose of erecting a Hall thereon.
“We would hope that the same might not be sold, as -
‘““we consider our right to it cannot be alienated from
““the length of time said lot has been possessed by our
“family, namely 39 years. Our Father, the late
‘““James Cousens, in his lifetime settled upon this lot
‘“in 1832 with permission of the Ordnance Department,
““our Mother outlived our Father and resided upon
‘“this property for a number of years and. at her
“decease bequeathed it to us, and we have continued
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‘‘upon it ever since.. Our father’s name was entered
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“upon the Books of the Departmerit at the time of his T2* Ko

‘““settling down here which was then called Bytown,
““these facts are known to many of the citizens.

. “The Corporation taxes levied from time to time

“have been duly paid all along to this date, and we
fvfm,ost urgently and respectfully solicit that the afore-

“‘said. lot be sold to us, as we consider we have the prior

“right and are wzllmg to pay any reasonable amount for
““a deed of the same.
“7 : We remain,
l{
.“Hon H ‘L. Langevin, C.B.. .
¢, : (signed) Susan Cousens,

“ i MY

Sarah Cousens,”

HAMILTON

.Reasons for '
J udgment

Your most obedient servants,

I thmk tha.t thJS letter is a sufficient acknowled;_z;ement :
of title within the meaning of the Statutes relating to

Limitation -to stop the running of the statute.

The law is expounded in Darby & Bosanguet on

Limitations(1) ; ‘and in Halsbury's Laws of England.(2)
Darby & Bosanguet state: “‘It does not seem that
"¢‘any particular form of acknowledgment is necessary,
“but anything from which an admission of ownership
“‘in the party to whom it is given may be fairly 1mp11ed
“‘would be sufficient,” etc. :
Now, this letter while setting up a moral right- to

have the.property sold. to them, points out that “we -

‘‘would hope that the same might not be sold” as it -

had been in. the occupation of the family for 39 years.

It ;:further .proceeded ‘“and we most urgently and

“respectfully. solicit-.that the aforesaid lot be sold to

““us, as we ‘consider we have the prior right and are

Wlllmg 0. pay any reasonable amount for a'deed of
“the same.’ >

1) 'and ed. p. 288 © T (@) vol. 19, p. 132,
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This letter is addressed to the Honourable Sir Hector
Langevin, the Minister of Public Works.

The cases referred to by Mr. Fripp seem to me do
not support the contention put forward by him. In
Beigle v. Dake,(1) the title had ripened by possession and
the offer of the defendant was an offer for a paper title
which might be worth to him the sum of $100, although
he might have a perfect title by statute. See page 261
of the reasons for judgment. And in that case also it
was pointed out by the learned Judge, that there was

no writing signed as required by the Statute.

The case of Drake v. North, (2) is a judgment of the
late Chief Justice Robinson. At page 478, he points
out as follows:

““This is not the case of a party who being in posses-
‘“sion under an imperfect title, or at least under some
““claim of right, has endeavoured to strengthen his
‘““title by getting in some outstanding claim. In such
‘“cases it would not be fair to infer that he intended to
‘“acknowledge the right of the party to dispossess him
‘““if he pleased, if he declined to confirm his title.
““Nor is this case the same as if Montgomery had gone
““to the defendant and stated himself to be the owner,
‘“and persuaded the defendant to recognize his title.
“. . . But here according to the evidence, the
‘“defendant appears to have sought out Montgomery
““as the owner, and endeavoured to purchase from him
‘“or to get him to sell to him.” etec.

I think that the letter which I have quoted in full is
a clear admission of the title, and is a request upon the
part of these two devisees of Susan Cuzener to purchase
the property in question. - :

(1) 42 U.C. 250. (2) 14 U.C. Q.B. at p. 476.
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It would appear from this case of Dmke v. North
that such a letter would be sufficient proof of title to
enable the plaintiffi in ejectment to assert title as
against the defendant who was admittedly a trespasser.

I am of opinion, therefore, that this letter was an
acknowledgment of title sufficient to interrupt the
running of the statute. If this be the correct VleW,
then the 60 years would not have run as against the
Crown at the time of the ¢commencement of the present
proceedings. -

- As I have stated, there was the subsequent proceed-

- ing in ejectment in the year 1890. On the argument .

before me, it was contended on behalf of the Crown
that the effect of this judgment was to interrupt
possession, and that the statute ceased to operate at
the time of the recovery of this' judgment. - Mr. Fripp
on the other hand, on the part of the defendants,
claimed that the judgment in.ejectment had not the
effect of giving possession to the plaintiff, and that
without actually having removed defendants from
“occupation there was no interference of the running of
the statute. Both Counsel seem to have made
diligent search for authorities bearing on this point
and have cited numerous authorities.

After the best consideration I. can give to the case,
I am of opinion that if the judgment in an information
of intrusion has merely the same effect as a judgment
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in ejectment the contention put forward by Mr. Fripp

1s the correct view, and that unless the judgment in
ejectment be followed up by possession the running of
the statute would not be stopped.

In Doe v. Wright, (1) it was held that ]udgment in

ejectment does not give possession but gives only a right
to the possession, etc. :

(1) 10A. & E., p. 763. "
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- In Sterling v. Penlington, (1) it is stated that confes-
sion of lease, entry or delivery in ejectment, ‘‘ would not
“be a good actual entry to avoid a fine, or the Statute
of Limitations, unless upon a proceeding in the same
‘“action on the ejectment; but in another action after
“the 20 years it would not.” |

In Bampton v. Birchall, (2) Lord Langdale’s language
would lead to the same result. In that case there had
been a proceeding in ejectment which had been stayed
for non-payment of costs. It is pointed out how long
the parties had been left in possession by any effectual
proceeding. There is no doubt that the mere making
of an entry is insufficient. This is covered by the
statute. ‘ ’

In Piper v. Stevenson, (3) will be found an elaborate
collection of authorities.

In the case of Doe Perry v. Henderson, (4) the head

note is as follows: '
. ‘“Held also, that a judgment in ejectment recovered
“by B. against A. after the 20 years had éxpired,
“would not save the statute. Alifer, if recovered
“within the twenty years, and A. within the twenty
‘““years had been dispossessed upon such Judgment.”’
The Chief Justice Sir John Beverley Robinson, at
page 500 puts it as follows: '

“Thirdly—As to the effect of the recovery in eject-
“ment. It has been decided in England repeatedly,
“that a recovery in ejectment is no estoppel; and upon
“the second trial the same question is only brought a
‘“second time, as it may be in this form of action,
“before the court.” o

He proceeds: ‘““‘If within the twenty years Robert
“Perry or his assignees had set up their title and

(1) 9 Mod. p. 247 (1739). . (3) 5 Beav. p. 67.
(2) 28 Ont. L.R., 382. (4) 3 U.C. Q.B., 486.
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““recovered, and the possession had been changed, then
““of course the operation of the statute would have

‘“been prevented,”. assuming, apparently, that a

change of possession under the judgment is essential.

In the case of Thorp v. Faccy, (1) at page 350,

WIHS, J. puts it as to a declaration in ejectment, its
~utmost effect is that of an entry, a mere entry—and
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by sectlon 10, has np effect. The Judgment does not

give passesswn unless it be executed. . : !

There are numerous other cases c1ted before me -

Whloh I thmk it needless to refer to.

As 1 pomted out, if the letter which I have quoted ,

be an acknowledgment, this question as to the necessity
for a following up of the judgment by obtaining
possessmn is not of moment.
 The case was argued before me as if the judgment of
1890 was one in ejectment. I am not by any means
satisfied that the same rule should apply to a judgment
in. an mformatlon of intrusion as in eJectment

It is true the procedure in intrusion is made 31m11a,r

to the proceedmg in ejectment, but it must be borne
in mind that the Crown is assumed to be always in
possession. That the information becomes necessary

by reason of the defendant having been in actual

occupation for more than 20 years, and therefore the
defendant has the right to call upon the Crown to
make their title which he could not have done at law
within the 20 years, although probably a dlfferent rule
prevaﬂed in equlty (2) . |

The reasons and effect of requiring the. Crown to
prove the title where the defendant bas been in occu-
pation for more than 20 years are fully dealt with in

the case of Emmerson v. Maddison. (3) It isstated there

(1) (1866) L.J. N.8., 349. 258—Lord Cottenham'’s Judgment
(2) See Attorney—Geneml v. Cor-. (3) 34 S.C.R., 533; (1906) A.C.
poration of London, -2 Mac. & G., p. 575. 2
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115 that possession as well as the right had always been in

Tas Kix6é the Crown notwithstanding the occupation of the
HaunzoN.  slaintiff and his predecessors—and it may well be that
Judgment.” the Crown having established their title in 1890 by
~ the judgment in the information of intrusion it was
not necessary as in ejectment to follow up the judg-
ment by actually obtaining possession. I can find no
authority on the point. It is in my opinion not
necessary ‘or the plaintiff to rely on this point, and I

refrain from further dealing with it.

I think that having regard to the evidence and facts
which I have quoted including the letter and the
judgment of 1890, the Crown has sufficiently proved
its title, and that the defendants have failed in the
defence set up. :

The Crown is entitled to the judgment asked for,
and to the costs of this proceeding.

Judgment accordingly.
Solicitors for plaintiff: Hogg & Hogyg.

Solicitors for defendants: Fripp & McGee.
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BETWEEN :

[ . YA !

THE KING, on the information of the Attorney- 916 -
General of Canada, : - - Mazch 13.
-‘PLAINTIFF;
AND

.

JAMES WILLIAM MURPHY and ROBERT
SEDGWICK GOULD,
DEFENDANTS. ,

Yukon Placer Mimﬁg Acts—8 Edw. VII..c. 39—7 & 8 Edw. VfI ¢. 77—Con=
struction of Statutes—Gold C’ammzsmoner acting as Mining Recorder—G*rant
of Walter Rights— Validity.

By sec. 3 of the sta,tute 7 & 8 Edw, VII e. 771t is prowded that “mining
recorders’’ shall be appointed by the Commissioner of the Yukon Terri-

. tory, such appointment being subject to the approval of the Governor in
Council. By sec. b of the last-mentioned enactment it was provided that '
an -officer, called the *‘Gold Commissioner’’ should have jurisdietion
within such mining districts as the Commissioner directed, and within
such districts should possess also the power and suthority of a mining
recorder or mining inspector. By sec. 9 it is enacted that no person shall
be granted or acquire a claim or any right therein, or carry on placer
mining, except in accordance with the provisions of the Act: C

On the 8th day of October, 1909, a certain grant of water rights was issued
to the defendants. Although the grant purported to be regularly signed, .
by the Mining Recorder of the Yukon Territory, it was admitted on
behalf of the defendants that it was signed by him upon the order and -

' *direction of the Gold-Commissioner of the said Territory without any

« adjudication thereon by the said mining recorder. ' ,

Held, that a mining recorder could only be appointed in the manner and by
the authority mentioned in the Act referred to, and that as the grant in
question was signed by a person who was neither de facto nor de jure & N
mining recorder, the grant was void. !

2. In such & case the Crown is entitled to take proceedings to avoid the grant
in order that the public property may not be wrongfully alienated,

!

THIS was an information by the Attorney-General

for the Dominion of Canada, seeking the cancellation
7726—6

. ’ - ;
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of a water grant for mining purposes in the Yukon
Territory. 4
~ The facts are stated in the reasons for judgment.

December 15th, 1915.

The case was now heard at Ottawa before Mr,
Justice CAssELS.

W. D:. Hogg, K.C., for the plaintiff, contended,
that the grant was issued improvidently and inadver-
tently, because the adjudication which is required
under the Yukon Placer Mining Act was not complied
with. Sections 54 to 58 of the Yukon Placer Mining
Act deal with the question of water rights. A report
or recommendation is made by the Recorder, which
is placed before the Commissioner and he approves
or disapproves. The judgment of the Recorder does
not become final until it is approved by the Commis-
sioner.

The judgment or recommendation or report of the
Mining- Recorder, is submitted to the Commissioner
with the grant, and the Commissioner of the Yukon
Territory. then approves or disapproves as the case
may be, it being stated in the evidence that they had
no knowledge of any grant having ever been
disapproved. '

He submitted that the adjudication here, according
to- the evidence was taken before the Gold Com-
missioner who has, under the Statute, a number of
special jurisdictions entirely apart and separate from
the work set out in those several sections from 54 to
58. .That the Gold Commissioner has a very large
jurisdiction under this Aect, but he was in reality
usurping the jurisdiction of the Mining Recorder
when he sat as a judge upon a water grant.
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* On the'lst of August, 1906, a new staté of things 28 -
arose. Prior to that time the Gold Commlssmner - Tan Kwre
and the Mining Recorder were ‘acting upon orders M‘f_’f‘_’_“.
in council and regulations. that were made, but- he. o‘;“é;".:'.:‘;.:if:
submitted they were all put an end to by the Statute
that was passed in 1906, by the Yukon Placer M3 mmg
Act. SRR
"He Was not a Gold. Commlssmner for a pa,rtlcular
district. .If the Statute gave him jurisdiction in other -
matters as Gold Commlssmner that is one thing;
but he was never. gzxjected. to. act in this particular.
{district which is the Dawson District, and therefore, .
“he had not the power of a. Mining Recorder. Now,
- the Order in Council of the 7th of July, 1898 gave
the officers different . offices . of . Jurlsdlctmn ‘in.. the -
matter they-were to attend to.. {The Gold Commls—
sioner sat in What 18 known as the Gold Commissioner’s
Court, and protests or objections were lodged before -
him and decided by him., By.the Act.of 1906, that ’
was abohshed and a new code was estabhshed a new
method of dealing with claims. . = .~ '
-F. T. Congdon, K.C., on. behalf of the defendants, .
contended_._that until . the coming- mt,,a force, of the’
Yukon. Placer. Mining Act, on,the st of August, 1906,
they had, with respect to mining matters, f;-‘.whichf :
include ‘Water{‘rights, ‘a system-of. administration -and.
a system .of .judicature. .He submitted .that the old-
system was not wiped out but it was continued and .
only slightly varied by the new Act The:Act expressly g
refrained from making any, repeal. = rag p.
- If it 'was a fact that there were. none of these oﬁicers
de jure, they existed- de facto, and- that is Just as.good’
- as though they -were, de jure.  Their acts-as de- factOr :
officers were as valid as though they had been de -jure
officers. ~
7726—6§ .
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1916 He submitted that the Order in Council of the
Tme Kive 7th of July, 1898, provided that the Gold Commis-
, MomrEr.  gioner shall be the Mining Recorder at the Head-
of Counner, quarters of the Government of the Territory and shall

7 appoint such officials or Mining Recorders as may be

necessary. That Order in Council was in force up
to the time of the passing of the Act in 1906, and
under that he had the power and was required to
.act as Mining Recorder at the headquarters of the
Government, Dawson. Section 5 was not intended
to confer jurisdiction but to distribute jurisdiction.
Up to August 6th, 1906, there was but one Gold
Commissioner for the Yukon Territory. The design
of this act was the appointment of a number of Gold
Commissioners as shown in section 3. The object
of section 5 was to confer on the Commissioner of the
Territory the ability to-distribute between these Varipué
Commissioners the jurisdiction to act as Gold Com-
missioner and as Mining Recorder. It was never
intended that where a Gold Commissioner acting as
Gold Commisgioner, was appointed as Gold Com-
missioner for the whole Territory, that the Gold
Commissioner who was that official, appointed for
a specific purpose by the Governor in Council, should
not act within the jurisdiction given him by the
Governor in Council until the Commissioner said he
could not.

[By TaE CourT.—You could say his powers were
unlimited until they were limited by the proceedings
of this Act.]

Supposing there had been three Gold Commissioners
appointed within the authority under this Act, then
we could have distributed between them the territory
assigned to them.
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[By THE CourT.—And that Would limit the power
of the Gold Commissioner as it existed up to that
time. That is your contention.]

Yes; territorially limited his jurisdiction and hig
right to act as Mining Recorder.

[By THE CoURT.—But it was never intended to take
away the jurisdiction of the Gold Commissioner until
appointments were made under the Statute?

Yes. And under this Act under the proceedings of
Section 4, the Commissioner may divide the Territory.
The Commissioner never divided the Territory after
the Act came into force. It was divided before, and
1 am submitting that it was never done up.to the time
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of this Grant. We have but one Gold Commissioner,

as in 1896.

[By taE Court.—You contend, if i in point of fact
the Gold Commissioner does not continue Gold Com-
missioner, all these provisions requiring the consent
of the Gold Commissioner would be null and void,
and the Statute would be unworkable?] - .-

And everyt}ung in the Territory. would be Wrong
since 1906, because the Gold Commissioner has gone
on as though he had authority whereas he had not,

until a very recent time when Mr. Black (The Com- -

missioner of the Yukon) did give direction. The Com-

missioner could not give direction untll he d1v1ded the :

territory under section 4.

He submitted that the evidence showed 4in this very
case shows that all these applications were heard
by the Gold Commissioner who exercised his juris-

diction, and who sent his memorandum with regard -

to his adjudication on.them to the Commissioner of the
Territory. In this case that was approved and after-
‘wards the Grant was issued in accordance with the
. approved recommendations, and the Commissioner
approved of that. :
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At all events, it is amply sufficient if not to make the
act of the Gold Commissioner de jure correct, to make
him in the exercise of the office of Mmmg Recorder
a good de facto officer.

[BY THE CourT.—Was this adjudication by the
Gold Commissioner or the Mining Recorder?]

By the Gold Commissioner acting as Mining
Recorder.

[Br THE CourT.—What you say is that the office
of Gold Commissioner was not done away with by
this Statute, and that until he chose to define the
jurisdiction and appoint others he still continued to
act. That so long as he acted as Gold Commissioner
he had equal powers with the Recorder, and had
the same power to try cases as the Recorder would
have, and that his Judgment has been approved by the
Commissioner.]

That is the fact.

The office was there and the only officer filling it
was the officer who acted in this case, who was, if
not de jure, de facto.

A de facto officer is:

““One who has the reputation of being the officer
““he assumes to be, and yet is not a good officer in
“point of law.”

That is Lord Ellenborough’s definition of an officer
de facto given in Rex v. Bedford Level.(1)

Colour of title implies au election or an appointment
which is at least colourable.

An officer may be one de facto, even while there
is an. officer de jure.(2)

The title of a de facto judicial officer is not collater-
ally assailable. (3)

{1) 6 Eaat 356 at p. 368. See also (3) Constantinean, pp. 552, 565, 566,

. Throop on Public Officers at par. 625 State a. Carroll, 38 Conn. 449; 8 Am.

and 628, 625, 627 and 628. Rep., 409; Adams v. Mississips State
) Constantineaw's De Facto Doc- Bank, 75 Miss., 701; and Throop, 622
trine, p. 113. and 649.
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Mr. Hogg in reply submitted that his contention %6

was that the Act of 1906 was a new begmnmg of all T=& K‘““
matters, ‘and  that it must be strictly observed Mogemr. :
is more than corrobora,ted by section 90. _There were Sudpmonc.
Mining Recorders all along appointed after the Aet.

Cites British Wagon Company v: Grey (1); The
Queen v..Shopshire County.'Court Judge, (2) Hal.-
sbury’s Laws of England (3); Penn v. Baltimore. (4)

CASSELS, J now (March 13th,. 1916) dehvered
of judgment.

This is an mformatlon exhlblted on. behalf of His
‘Majesty the King by the Attorney-General of Canada 3
The information alleges as follows:—

‘“1. That on, to wit, the 8th day of October, 1909

““a grant to divert and take for mining.purposes one
‘“hundred inches of water from Independence Creek
“‘in the Yukon Territory was issued by the Mining
“Recorder of the Dawson Mining “District in the
“Yukon Territory to the ‘defendants, the said grant
‘““to take effect on the 3rd day of August, 1915, and to ;
‘““continue for a period of ten years from the said
‘‘date in priority after the said date to all other grants

“of water rights from the said Creek. .

““2. The said water grant although 51gned by the
‘‘ Mining Recorder of the said Dawson Mining. District
““was so signed by him upon the order and direction
‘“of the Gold Commissioner of the said Territory
“without any adjudication thereon by the said Mining
““Recorder, contrary to. the provisions and require-
“ments of the Yukon Placer Mining Act, Revised
‘“‘Statutes of Canada, Chapter 64 and amendments,
“and the said grant was made and issued through

+ R

(1) (1896),1Q.B.35. .~ (3 Vol.IX,p.13."
(2) 20QB.D., 242248, ' (4) 1 Ves. Br. 416,
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““improvidence, inadvertence and error, and should

"‘be cancelled and set aside.”

In answer to the allegations in the information the
defendants plead as follows:—

‘3. The Defendants say that the said Gold Com-
‘““missioner at the time said Grant was applied for,
““and also when it was issued, and for mauy years
‘““previous to such issue, had and exercised jurisdiction
““ag such Gold Commissioner throughout the whole
““of the Yukon Territory, and as such Gold Com-
“missioner possessed, and openly and notoriously
“exercised the powers and authority of Mining
““Recorder to the exclusion of any and all other
““Mining Recorders, and he so acted under the direction
‘“and with the knowledge and consent of the Com-
““missioner of said Territory, and of the Minister
‘“of the Interior of Canada, and of the Government
‘“of Canada, and his acts and decisions as such Com-
““missioner exercising such powers and authority
“in relation to applications for water grants, were
“from time to time approved by the said Commissioner
‘““of sald Territory, and the application of defendants
“for said -water grant was adjudicated upon by the
“Gold Commissioner exercising such powers and
‘““authority as aforesaid after hearing the applicants
“for such Grant and all parties interested in opposing
‘“such application, and all such parties submitted
““to the jurisdiction of the Gold Commissioner exer-
“cising such powers and authority, and acquiesced
“in the same, and the decision of the Gold Com-
““missioner upon such application was approved by
‘““the Commissioner of the Territory and the said
“Grant was issued by the Mining Recorder as a
““ministerial officer subordinate to the said Gold
“Commissioner, and its issue was approved by the




VOL. XVI] EXCHEQUER COURT REPORTS.

¢ Administrator of the Terrltory, actmg between
, “the resignation of one Commissioner and the appomt—
““ment of his' successor. -

““4, The application for said Grant was made to
‘‘the Mining Recorder and was heard and adjudicated
“upon by the said Gold Commissioner exercising such
“powers and -authority as aforesaid without any
“choice on the part of the defendants as to whether
“such application’ should be heard and adjudicated
“upon by the said Gold Commissioner, exercising
““such powers and authority aforesaid, or by the
“Mining Recorder, and the said application was

““heard and adjudicated upon in the usual way adopted-

““and in force in the Yukon Territory from the begin-
“ning of its Government to the present time.”

The evidence was taken under a Commission, and
the case argued before me at Ottawa.

There is no dispute as to the facts. The deter-
mination of the rights of the parties depends on the
true construction' of the Yukon Placer Mining Act
and amendments and whether the Gold Commlssmner
had the powers claimed for him by the defendants.

Before considering in detail the statutes governing
the determination of the case it may be well to refer
to certain facts. The Yukon Placer Mining Act
was assented to on the 13th July, 1906, and came
into force on the 1st August, 1906. It is to be found
in the Revised Statutes of Canada, 1906, cap. 64.
Amendments were enacted by the Parliament of
Canada as follows: 6 & 7 Edw. VII. cap. 54 (27th
April, 1907); 7 & 8 Edw. VIL, cap. 77 (20th July,
1908); 2 Geo. V., cap. 57 (lst April, 1912). This
~ latter subsequent to the grant impeached. The grant
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Y jmpeached is dated 8th October, 1909. (Exhibit No. 32
Tre Kme ,itached to the Commission). :

Mumeny.© This grant is signed by G. P. McKenzie, Mining-
Sedgemens. Recorder. There is nothing on its face to indicate
that the Mining Recorder had not adjudicated on
the questions involved. It is admitted, however,
that the Gold Commissioner adjudicated on the
questions in dispute and that the Mining Recorder
merely signed his name on the direction of the Gold
Commissioner and had no part in the adjudication on
the merits.

The grant as alleged in the information among other
rights granted the defendants the right from the
3rd August, 1915, for a period of 10 years from that
date to divert and take for mining purposes one
hundred (100) inches of water from Independence
Creek, in priority to all other grants of water rights
from the said Creek. '

The information was filed on the 9th January,
1915. On the 28th May, 1907, by order of the
Governor General in Council, F. X. Gosselin was
appointed Gold Commissioner. On the 1st February,
1912, Geo. Black was appointed Commissioner of the
Yukon, and on 1lst April, 1912, he appointed the
Gold Commissioner a Recorder for the Dawson
District. This is the earliest date since the enactment
of the Yukon Placer Mining Act that the Gold Com-
missioner was appointed a Mining Recorder. Pre-
viously, and on the 27th June, 1909, the then Com-
missioner Alex. Henderson appointed George Patton
McKenzie, Mining Recorder for the Dawson District,
and he was such Mining Recorder at the time of the
application for the grant and adjudication. His
appointment was approved of by the Governor
in Council (Exhibit 62).
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After s careful consideration of the statutes - and
‘the arguments of counsel, I am of opinion that the
Gold Commissioner had no authority in the premises.
He was not a Mining Recorder as contemplated by the

statute and had no status as such to allow the grant

in question. I will subsequently deal with Mr. Cong-

don’s argument that he was acting de facto as Recorder

and that his decision cannot be questioned.

Turning to theé statutes: For convenience, I have

been furnished with a copy of the Yukon Placer Mining
Act as consolidated with the amending Acts. Section
90 of 6 Edw. VIL cap 39 (cap. 64 of R.8.C., 1906)
enacts as follows: “No person ‘shall be g’i‘anted or
‘““acquire a claim or any right therein, or ¢arry on
““placer mining in ‘the Territory except in accord-
‘““ance with the provisions of this Act.

By the interpretation of the statute sec. 2, sub-sec.
(h), it is provided as follows: “ ‘mining’ or ‘placer
‘““‘mining,’ includes every mode and method of working
“whatsoever whereby earth,’ soil, gravel or cement
“may be removed, washed, shifted or refined or other-

“wise dealt with, for the purpose of obtaining gold

‘“or such other minerals or stones, but-does not mclude
‘““the working of rock in situ.” "

Sub-section (a) of section 2 1is as: follows ‘claim’

““means any parcel of land: located or granted: for
‘““placer mining, and ‘mining property’ includes,
“besides claims, any ‘ditches or water rights used
“for mining thereon, and all other things belonging
“thereto or used in the Workmg thereof for mmmg

“purposes.” = S

Sub-section (e) of section 2 is ‘as follows “gold

“‘ commissioner,’ ‘mining recorder’ and ‘mining inspec-
‘““tor’ mean, each of them, the officer so named;
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a.ppomted under this Act and actlng within the limits

““of his jurisdiction.”

I am of opinion that since this enactment came
into force its provisions govern and that the Gold
Commissioner appointed as such cannot under earlier
statutes, if any such exist, confer upon himself juris-
diction not conferred by this statute. By section 3
of the Statute (1908) Mining Recorders shall be
appointed by the Commissioner subject to the
approval of the Governor in Council. As stated,
George Patton McKenzie was appointed Recorder
on the 27th January, 1909.

Section 5 of the statute is as follows: “The Gold
“Commissioner shall have jurisdiction within such
“mining districts as the Commissioner directs, and
‘““within such districts shall possess also the powers and
‘““authority of a mining recorder or mining inspector.”
This was part of the original statute 6 Edw. VII.
As stated, the Gold Commissioner was not appointed
Mining Recorder until the 1st April, 1912.

An analysis of the statute shows that the Gold
Commissioner had certain duties to perform as Gold
Commissioner, but was not clothed with the powers

~of a Mining Recorder until appointed by the Com-

missioner. Under the statutes and the authority
conferred upon him he had power to enter into and
upon and examine any claim or mine (Sec. 16).
Where a survey is protested (sec. 39), and in 1908 an
appeal was given from his decision (sec. 39 s.s. 6)
an appeal is given to the Gold Commissioner from the

~ action of the Mining Inspector (sec. 59 s.s. 2). Under

section 61, an appeal lies to the Gold Commissioner.
An appeal also lies to the Gold Commissioner from
the decision of the Mining Recorder under section 66.
Section 74 was enacted in 1912. Under section 88 an
appeal is given.
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When the application is for a water grant, under
sections 54 and following sections, the Recorder
(with the approval of the Commissioner) has to pass
upon the question. Commaissioner, by the Interpre-
tation Act, is o have the same meaning as it has
in the Yukon Act. The Yukon Act, cap 63, R.S.C.,~

1906, defines Commissioner as follows: ““The Com- -

missioner of the Yukon Territory’’—and see sec.
4 of ecap. 63.

It was strenuously argied by Mr. Congdon ‘that
the Gold. Commissioner having acted de facfo as
Mining Recorder, his action cannot be questioned
by third parties. I have read the various citations
referred to, but do not agree with the contention.

-, The Crown, in the present case, is not a third party—

within the meaning of any of the cases cited. It is
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primarily interested in protecting public- property |

" from being through error wrongfully alienated.—

Moreover .there was a de juré Mining Recorder; and

a de facto and a de jure Mining Recorder can hardly
- exist together. :

The contention that the action of officers of the
Crown in acquiescing in the assumption of powers
by the Gold Commissioner cannot prevail as against
the statute. See Booth v. The King (1), and author-

ities cited. Laches form no defence. Ontario Mining .

" Co. v. Seybold (2). Black v. The Queen (3).

I am of opinion that the grant in question was
issued in error and improvidently and should be declared
null and void. See King v. Powell (4); Attorney General
v. Contots (6); Attorney General v. Garbutt (6); Attor-
ney General v. McNulty (7), and Fonseca v. Attorney
General (8).

(1) 14 Ex. C.R. 146; 51 8.C.R. 20.  (4) 13 Ex. C. R. 300.

(2) 31 0.R.386: L.R. (1008) App.  (5) 25 Gr: Ch. 846,

Cas. 83-84. (6) 5 Gr. Ch. 181.

(3) 20'8.C.R. 699. (7) 11 Gr. Ch. 281.
(8) 17 8.C.R. 612, at 650. ,
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—_— The defendants must pay the costs of the action.
THe Kixeg
Muoneny.  golicitors for the plaintiff: Messrs. Hogg & Hogyg.
Todgment: '

—  Solicitor for the defendant: F. T. Copgdon.
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In 'I‘HE MAT’I‘ER OF THE PETITION OF RIGHT OF

:ANTOINE GIRARD or THE CITY OF Q‘UEBEC,
MECHANIC, ACTING IN HIS QUALITY OF TUTOR
DULY APPOINTED TO ANTONIO GIRARD‘, OF "THE
SAME PLACE, A MINOR OF FOURTEEN YEARS,

SUPPLIANT;
AND '

' ‘

.. .RESPONDENT.

+

HIS MAJESTY THE KING..

]

v : -
servani— Accident—Prozimate cause—Infringement of

instructions—Liability .

Negligence—Crown’s
!

G., a boy aged 13, but who represented himself as being older, was
employed on a folding' machine in s Government arsenal. He was
given a position at the back of the machine with special instructions to
watch the same and, if a charger should be ejected, to immediately notify !
the operator to stop the machine. On the occasion of the accident, G.
while at his post observed that a charger had jumped out and fallen into
the machine. He called out to the operator to stop the machine, and
instead of leaving the operator to remove the charger with his hook, he,
himself negligently placed his hand in the machine to remove it. By
special instructions known to G., the duty of removing the charger

-devolved on the aperator alone who was provided with a hook for that

purpose. Shortly afterwards, the operator having asked whether it

- was all right, an answer came from behind repeating the words “all

right'' and the machine was started again. G. had his finger caughtin
the machine and so badly damaged that it had to be amputated.

Held, that the petition would not lie as the accident was not attributable to the .
negligence of any office or servant of the Crown while acting within the

scope of his duties or employment under sec. 20 of the Exchequer Court ‘

- Act, nor did it happen to G. while he was engaged in the discharge of his
duties as defined by his instructions. The proximate or effective -cause
of the accident was the act of G. himself in doing something which he
knew was not his duty and the risk of which he voluntarily accepted. -

P ETITION OF RIGHT for damages arising out of

an accident to a workman while employed in the
Dominion Arsenal in the City of Quebec.

T

1916 -
—

March 17.

—— 3

¢

~ '
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The facts are stated in the reasons for judgment.
February 24th and March 3rd, 1916.

The case now came on for hearing before the Honour-
able MR. JusTiCE AUDETTE, at Quebec.

A. Fitzpatrick, for the suppliant, argued that
Girard, a mere boy, was placed at work with specific
instructions. The operator in charge of the machine
could not see him. There could not be any faute
commune in any way. The Civil Code of this Province
applies to the Crown. Anything coming under Articles
1053 and 1054 applies to the Crown. I submit that
the Factories Act applies. It is a primd facie case of
negligence. An employer for obvious reasons employs
aminor. He does not pay him as high wages as a more
competent man of 18 or 21. He could employ a boy
and pay him less, and that is what was apparently done
in this case. The Factories Act will be found in the
Quebec Revised Statutes for 1909, section 3829. In
subsection 7, the word “child’”’ means a boy under 14
years of age.

By sec. 3833 in establishments classified by the
Governor in Council as dangerous, the ages of em-
ployees shall not be under 16 for boys and 18 for girls.
I produce an order-in-council passed on the 27th
March, 1902, which states in the list of places as
dangerous, that the stamping of sheet metals is dan-
gerous employment,

My contention is that if the Crown comes under
Articles 1053 or 1054 of the C.C.P.Q., the Factories Act

- applies. It is undoubted law when the employer does

not comply with the Factories Act, that is to say, when
he employs a minor, or when he does not protect his
machinery, there is a prima facie case against him.
Under the Civil Code it would be negligence.
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If Articles 1053 and 1054 C.C. P Q. apply, then the
Factories Act applies; and if the Factories Act apphes,
it has been held there is a pmma 4 facte case of negligence.

(D.

The rule of common employment does not apply to

the Province of Quebec.

On the question of the employee’s knowledge of the
risk, see Monireal Park and Island Railway v. Mec-

Dougall. (2). Ross v. Langlois (3). Lariviere v.

Gzrouard (4). »
C. Smath, for the respondent, argued that if the
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supphant had obeyed his instructions, the accident -

onus to prove negligence is on the suppliant, and he
has failed to do that. It is true Girard was not 14
years old when he was first engaged, but he did

state that he was over 14 years at the time of his

engagement. However, his age is not the determining

cause of the accident, the cause of the accident being

the failure of Girard to comply with his instructions.

AUDETTE, J., now March 17th, 1916 dehvered‘

judgment.

The suppliant, in his quality of tutor to his minor
son, Antonio, brought this petition of right to recover
the sum of $6,420. which he claims as damages, arising
out of the loss of the index finger of the said Antonio
Girard’s right hand, resulting from the unsafe and

(1) See Caron v. The Standard Shirt Mertel v. Ross, Q.R. 16 8.C.-118.
Co., Q.R. 28, 8.C., 211. Belanger v. Ibbotson v. Trevethick, Q.R.4 8.C. 318,
Cie. Desjardins, Q. R, 20 8.C. 1. Lamouresus v. Fournier,33 8.C.R.67..
Kirk ». Conada Paint Co., Q. R. 20 21 Halsbury's Laws of Eng., p. 366.
S.C.500. Desrosiersv. St. Lawrence {2) 36 S.C.R. 1.

Furniture Co., ¢ Q.R. 27 8.C. 73. 3) 36 S.C.R., 1.
Grignon v. Chambly Manyf. Co.; 7 R.J. -~ (4) M.L.R., 1 Q.B. 280.
125. Gibbons v. Skelton, 7 RJ 232

7726—7

L)

.would not have happened. It is his disobedience
- which is the determining cause of the accident. The-



98 EXCHEQUER COURT REPORTS.. [VOL. XVI.

W16 defective condition of a piece of machinery, and from

G‘fjj‘m’ the negligence of a fellow workman in the course of
Tae KNG, their employment in the Dominion Arsenal, in the
Reasons fer City of Quebec, a public work of Canada.

T Counsel for the suppliant, in the course of the trial,
withdrew the claim for $420. for medical attendance,
as having been wholly paid by the Crown. It was
also admitted that Girard was paid his wages from the
time of the accident up to the 9th January, 1915,
when he left the Arsenal.

The accident happened on the 9th September, 1914,
and the petition of right was filed in this Court on the
9th November, 1915,—that is more than one year
after the accident, a delay within which the right of
action would be prescribed and extinguished under the-
laws of the Province of Quebec. However, it appears,.
from Exhibit No. 2, that the petition of right was,
under the provisions of sec. 4 of The Petition of Right
Act (R.S. 1906, Ch. 142), left with the Secretary of
State on the 9th day of August, 1915. Following the-
numerous decisions of this Court upon the question,
it is found that such deposit with the Secretary of
State interrupted prescription within the meaning of
Art., 2224, C.C.P.Q.—See Saindon v. The King. (1.)

Briefly stated, freed from numerous and unnecessary
details, the accident happened under the following
circumstances:— '

On the evening of the 9th September, 1914, the
night shift of the men employed at the Dominion
Arsenal, at Quebec, began work at about 6.30 p.m.
One young Ruel resumed his work on No. 2 folding
machine, shown on the photograph filed herein as
exhibit “A.”” Ruel at that time was employed in
making what is called ‘ chargers.”” To manufacture-

(1) 15 Ex. C.R. 305,




' VOL. XVI.] EXCHEQUER COURT REPORTS,
. . \

a charger three opérations are necessary. The first
one gives him in the result, the perforated plate
marked Exhibit “D”; the second operation produces
Exhibit “C’’; and the third and last operation gives
Exhibit “B”.

Now when a new block or die was being used in that
machine with respect to the third operation, the
‘““charger’”’ was so much pressed against the block, that
when working its way out of the block and coming to
the end thereof, it would at times jump, instead of
falling directly in the box marked “D’’, underneath
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the machine. When a charger would thus jump it was

liable to fall in the bed of the machinery of the folding
instrument, and was thus liable to block or break the
machine. ' ~

On the day in question Morin, who was in charge of -

the plant at the Arsenal at the time, watched the
folding machine for a while, and then at about 7
o’clock, in the evening, he placed Antonio Girard,
sitting on a box, at the back of the folding machine,
with specific instructions to watch the machine and see.
if any charger would jump, and when any did jump to
tell Ruel to stop the machine; and that Ruel, who had a.
wire hook would remove them. Morin further contends
he told Girard that he had nothing to do with the
machine, and that he forbade him to put his hands in
or upon the machine. All of this was done, it will be
noticed, not to. protect any employee from any
imminent danger but solely to protect the machine and
to prevent the blocking of the same.

After the folding machine, had that evening been

in operation for about one hour and a half and when,—.

it is well to notice,—Girard was at his post behind the
machine; but engaged in talking with both young
Gagne and Thibault,—one ‘“‘charger’” jumped and fell
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into the machine. Then Girard called out to Ruel,
who was the operator, to stop the machine and it was
immediately stopped. Ruel had a wire hook for the
very purpose of removing the charger; but Girard,
who was behind the machine and whom Ruel could not
see, came to the machine, in direct contravention to his
orders, placed his hand in it and started to remove the
charger. Shortly after the order to stop had come Ruel
asked if it was ‘‘ All right,” and some one answered:
“ All right.” He then set his machine anew in
operatign, when Girard, who still had his hand in the
machine, had the index finger of the right hand so
badly cut, that it had to be amputated.

" Having thus related the salient facts of the
accident, the next question which presents itself is,
what was the proximate, the determining cause of this
accident?

As a prelude thereto, however, it 1s well to state the
suppliant to succeed must bring the present case
within the ambit of sec. 20 of The Exchequer Court Act,
and find:—1st., A public work; 2nd, An officer of the
Crown who has been negligent when acting within the
scope of his duties and employment; and, 3rd, That
the accident was the result of such negligence.

It is admitted that the Arsenal, at Quebec, is a public
work. Now, has there been any such negligence on
behalf of an officer of the Crown, from which the
accident resulted?

It must obviously bé found that had the suppliant
complied with his instructions that no accident would
have happened. The proximate and determining
cause of the accident is clearly the result of his dis-
obedience because he had been derelict in the per-
formance of his duty. The act upon which the risk of
injury attended and from which the injury sustained
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resulted, was clearly done outside the scope of his .

employment by Girard who suffered the injury.
C. P. R. v. Frechette (1). Whatever negligence could
be charged here against any employee of the Crown,
could not be an incuria dans locum injuria; smce the
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negligence which determined the accident was that of

Girard. His own negligence was the sole effective cause.

of the injury he sustained. His duty or his work had
been clearly assigned to him, guarding him against‘the
danger of putting his hands in the machine and it was

voluntarily that he encountered the danger whereby

he sustained the injury complained of.
If the injury is occasioned outside the sphere of the

duties of the employee, the infliction. of i mJury does not

raise a duty.

In Herbert v. Samuel Fox & Co (2),. decided by the
House of Lords, where an employee whose duty had
beeu assigned to walk in front of the wagons when

being shunted, and who instead of so walking ih front |

of them, sat on the front buffer of the leading wagon,
and while so placed fell and was injured,—it was held

that the accident did not arise “out of” the employ-

ment, and that the employee by his conduct had
‘exposed himself to a risk, which by ‘express pro-
hibition, was placed outside the sphere of his employ-
ment. and he .was -not therefore entitled to com-
pensation. See also Jebb v. Chadwick, (3). |

In the present case it is clearly when Girard was

acting outside the scope of his duties or employment,
when he was transgresssing his instructions by dis-

obedience, that the acmdent happened and he therefore

caunot recover. :
It is further contended that Gu'a.rd was 13 years of
age-at the time of the accident, and that he should not,

(1) (1915) A.C. 880. ‘ @) (1915) 2, K.B. 81.
: (3).(1915) 2 K.B. 94.
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1916 under secs. 3829 and 3833 (R.S.Q., 1909) have been
Camd employed in the Arsenal. The present case, if at all
Tae Kwa. affected by the Provincial Statutes, a matter un-
’f;‘_’j‘;:.’;;,ﬁ’{_ necessary to decide here, could only come under sec.
T 2 of sec. 3833, and as the evidence establishes that
when he was engaged, Girard was astute enough to
give his age to foreman Redding as 14, he cannot now
invoke his own turpitude. After having done so, he
cannot turn around and say, 1 deceived you when I
told you I was only 13, and you should not have
employed me. No,—he who seeks equity must come

into Court with clean hands.

Girard is a well developed youth, and not so young,
or of such tender age or inexperience, as being unable
to understand his instructions and the danger of putting
his hand in the machine; and it is not beyond the
proportion of his age to exact from him such care and
diligence as was required to allow him to understand
his instructions. Specific easy work was assigned to
him, the scope of his employment was clearly defined
and resided in the obedience to the express command
of his employer. :

At the time of the accident he was engaged in con-
versation with two other young employees, and when
he got up from his box and went to the machine and .
extracted the charger therefrom, he was acting beyong
the scope of his employment.

Ruel says he received the order to resume the
operation of his machine and that the words ‘all
right’’ came from behind the machine where the three
boys were; but he could not say who said so. The
three boys denied having said it. Even Girard goes as
far as that. However, witness Gagne says he is
certain some one cried ‘ All right,” in answer to Ruel
as to whether he should start his machine again; but
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he says he did not say so and he does not know who
did it. Thibault says he did not speak. The fhost
interested to deny having said it is the suppliant and
it is established some one said it.

I regret to have to come to the conclusion that
Girard was the unfortunate victim of his own
negligence and disobedience to his orders and in-
structions, and that he has no legal claim against the
Crown since the latter has done him no legal wrong:
No negligence on behalf of an officer of the Crown
from which the accident resulted has been proved or
established. :

The suppliant is therefore not entitled to any portion

of the relief sought herein and the petition of right'is,

dismissed.
Judgment accordingly.

o

Solicitor for the suppliant: A. Fitzpairick.

: Solicitor for the respondent: C. Smith. ' |
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HIS MAJESTY THE KING, on the information of

the Attorney-General for the Dominion of Canada,
. PLAINTIFF,
AND

WILLIAM POWER, of the City of Quebec, Mer-

chant; DAME MARGARET ALLEYN, widow of
the late Honourable John Sharples, GUSTAVUS G.
STUART, K.C., and GEORGE H. THOMSON, all
three in their quality of joint executors and trustees
of the estate of the late Honourable John Sharples;
DAME MARY VALLIERE GUNN, of Quebec,
widow of the late R. Harcourt Smith, ARTHUR C.
SMITH, of Quebec, bank manager, in their quality
of joint executors and trustees of the estate of the
late R. Harcourt Smith; THE RECTOR AND
CHURCH WARDENS OF ST. PAUL’S CHURCH,
QUEBEC (ANGLICAN); and THE QUEBEC
HARBOUR COMMISSIONERS.

| DEFENDANTS.

Ezpropriation—Waler-lot—Quebec Harbour Aci—22 Vict. (Prov. Can.) c. 82—

Interpretation—Crown Grant—Construction—Herbour Commisgioners—
Prior Ezxpropriation—Qffer of Compensation— Abandonment— Evidence.

In a grant from the Crown (in right of the Province of Canada) of a water-lot

on the River St. Lawrence made in the year 1854, it was provided that
upon giving twelve months previous notice to the grantee and paying a
reasonable sum as indemnity for the ameliorations and improvements,
the Crown could resume possession of the same for the purposes of publice
improvement. )

Held, that the right of the Crown under the above mentioned provisions

passed to and became vested inthe Quebec Harbour Commissioners under
22 Viet. (Prov. Can.) ¢. 32.

Samson v. The Queen, 2 Ex. C.R. 32 considered.
2. By sec. 2 of 22 Vict. (Prov. Can.) c. 32, vesting certain Crown property in

the Quebec Harbour Commissioners, it was provided that “‘every riparian




VOL. XVI] EXCHEQUER COURT REPORTS.

and other proprietor of a deep water pier, or any other property within
the said boundaries, shall continue to use and enjoy his property and moor-
ing berths in front thereof, as he now uses the same, until the said corpora-~
tion shall have acquired the right, title and interest, which any such pro-
prietor may lawfully have in and to any beach property or water-lot within
the said boundaries, nor shall the rights of  any person be abrogated or
diminished by this Act in any manner whatever.”

Held, that after the passage of this statute, title by adverse possession to the
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ripa subject to the above provision could not be established by a user -

which, so far as the evidence disclosed, was referable to the exercise of
statutory rights.

Quebec Harbour Commissioners v. Roche, Q.R. 1 8.C. 365 consldered and
distinguished.

3. That the market value of the property in question was enha.nced by the

statutory rights above mentioned.

4. Where a previous expropriation had been abandoned by the Crown, the
amount offered in the information then filed as compensation to the
owner and aceepted by him in his statement of defence, is not to be treated
as conclusive of the value of the land, but may be considered along with
the evidence adduced in the second expropriation proceedings.

Gibb v. The King, 52 8.C.R. 402, referred to. .

THIS was an information filed by the Attorney-

General for the Dominion of Canada for the expro-.

priation of certain lands required for the construction’

of the National Transcontmental Raﬂway, a public
work of Canada. '

The facts are stated in the reasons for judgment.
January 17th, 18th and 19th 1916.

The case was heard at Quebec, before the Honour-
able Mr. JusticE CASSELS.

G. F. Gibsone, K.C. appeared for the Crown; 4. C.
Dobell for the Harbour Commissioners; G. G. Stuart,
K.C. for the defendants other than the Harbour

Commissioners and the Rector and Church Wardens

of St. Paul’s Church; and R. Campbell, K.C for the
Rector and Church Wardens of St. Paul’s Church.

Mr. Stuart: Inthiscase the Crown has deliberately
made an offer in the shape of a previous information
and tendered that as being the value. It therefore

stands as a naked admission on the part of responsible
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persons representing the Crown. In the defence in
the previous action we accepted and said, ‘‘it is not
the real value, but we are willing to accept it”’. '
|1BY Tae Court.—There is no evidence before me at
all of any increase in shipping in Quebec. These
properties are only of value for shipping purposes.]

That is perfectly true, and the reason of that is this,
that the increase in value was to some extent due to
the expectation rather than to the absolute realization
at the time of this considerable increase, but that is a
perfectly legitimate increase in value. If people are
willing to give a large sum of money for property
because they anticipate in the near future that there is
going to be an advantageous and profitable use for if,
that is as much market value as if it were actually at
the time converted or realized. \

As to the water lot, the defendants have had posses-
sion in good faith since 1901. There is an absolute
prohibition under the law of Quebec against acquiring
an easement, what is called a servitude by prescription.
In France you can acquire an easement by prescription,
but there is an article of our Code which says you
cannot. There is an old maxim ‘Nulle servitude sans
titre’”’, which is embodied in an article of the Code.
Art. 549, C. C. P. Q.

The defendants claim they have the riparian rights,
because they are the owners of the ripa independent of
prescription. The Crown could not grant to anybody
the right to block access to the lands of the defendants.

With respect to riparian rights see Lyons v. Fish-
mongers(1l), and Pion v. North Shore Ry. Co. (2).

See also Quebec Harbour (‘ommissioners v. Roche,(3)
and also Montreal Harbour Commissioners v. Record

Foundry & Machine Co.(4)

(1) 1 A. C. 662. (2) 14 A. C. 612,
3) Q. R.18.C. 385, 4) Q. R. 38 8. C. 181.
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Mr. Dobell contended that the Statute 22 Viet., ¢. 32,
shows clearly that the property which had not been
granted belongs to the Crown, and as there is no title
to this property by grant he submitted, therefore, that
the Harbour Commissioners own that piece. Mr.
Power has the foreshore and the right beyond that out
into the St. Lawrence. He agreed with Mr. Stuart

that the Crown has not the right to put up any building

or interfere with his right of egress and ingress on that
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particular lot. These grants were made practically

for the right of building a wharf on them.

[Mr. Stuart.—Since the earliest days they have been- ‘

granting in deep water lots, with the right to bulld
wharves in the harbour of Quebec

See Articles 2213 and 2220 C.C. (P.Q.). Sec. 2 of
Cap. 32, 22 Viet., vests all of these lands in the Har-
bour Commissioners in trust.

He contended that in the case of the King v. Ross(1)
in relation to property at Wolfe’s Cove, a very similar
thing happened as in this case. Mr. Roche, who owned
the Wolfe Cove property before Mr." Ross, had the
property down to low-water mark. The mortgage
was foreclosed and the property was brought to sale.
The property was described in the Sheriff’s description

by the cadastral numbers of the lots. The cadastral .

description gave these lots out as far as the Harbour
Commissioners’ line, and Mr. Ross claimed that he

was the owner in good faith, and had a title because.

of the Sheriff’s sale—he had acquired out to the Har-
bour Commissioners’ line, as that was, where the
‘cadastral gave him to.

The easement which defendants have been using and .

enjoying has been a general public easement. They

have no rights beyond that. The only quqstion now

(1) 15 Ex. C. R., 33, ’

.
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is whether they are entltied to compensation for being
deprived of the easement upon that little strip of
water. He would maintain that they have not a
right to such compensation. While it was a strip of
water they only had a right to use it in common with
the public.

Without the ripa they cannot have any riparian
right.

Where there is a title and possession has been taken
in virtue of that title, that possession is confined to
what is expressed in that title until or unless there is
some proof showing an absolute active separate
possession. Now, in the present case all that Mon-
signor Begin intended to transfer was what he set out
in the title deeds recited in the deed to Sharples, so
what Sharples took possession of was what Mon-
signor Begin handed over to him, namely, the portions

shaded in yellow on the map Exhibit No. 3, and that

Sharples did not take possession of and never took
possession of the intervening space.

With regard to the sum offered as conpensation on
the first expropriation the Crown made a mistake,
and they receded from it which was the best thing
they could do. They found that by an unexplainable
error on the part of some representative a very large
amount of money had been offered beyond the value of
the property, and they straightway set to work to
withdraw the offer, and now they are taking these
proceedings on a more appropriate basis as they think.

In Yule v. The Queen(1), a right to make a bridge had
been granted before Confederation, and at the expira-

_tion of 50 years or something like that the Crown was

held to have a right to take it back on paying a certain
indemnity, and it was held that the right acecrued to

the Dominion of Canada.
(1) 30 8. C. R. 24.
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[By Ture Court.—If the public harbour was vested
before Confederation, I suppose under the Confedera-
tion Act it would pass to the Dominion.]

Mr. STuaRT.—That was held in Holman v. Green(1).
But the Privy Council threw so much doubt on Hol-
man v. Green that it is no longer considered an autho-
rity.]

[By TaE Courr.—All the Privy Council did was
this. It said it does not follow that because you have
a public harbour the foreshore around that public
harbour becomes part of the harbour.] |

Mr. 8tuarT.—I think they went further than that,

that only such parts of the foreshore as were in actual
use at that time or were appropriated as part of the
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harbour passed to the Dominion. This could not

possibly have passed to the Dominion. C.
[By teE Courr.—The question to my mind is
whether this formed part of the public harbour.
That is, the line of the public harbour having been
thrown out into the St. Lawrence, and this being
within the line which would be granted, the question

is whether it passed to the Dominion or to the Pro- -

vince?] : ' -

* T think it is clearly inside the limits laid down b
the statute. It is right out in the middle of the river,
. it is some considerable distance beyondlow water.
In 1842 the Commissioner of Crown Lands instructed

a surveyor, Mr. Ware, to take into consideration the -

different circumstances and to advise the government
- to what extent out into deep water grants from the
Crown should ‘be limited. This surveyor made a plan
at the time in 1842, and that plan was subsequently
approved in the year 1852 or 1853, by the Com-
missioner of Crown Lands, the Commissioner of

(1) 6 §. C. R. 707.
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916 Crown Lands thereby deciding by way of order in

Tae Kxa  oouncil, I believe, that no grants of beach or deep

PoweR.  water lots in the Harbour of Quebec should extend
Argument. beyond this line. That is what the state of affairs
—  was and has been ever since. It was the establish-
ment of the Harbour Commissioners’ line, so called.
It was not always called by that name—it used to be

called the ‘““Blue line,”’ the line of blue water.

Subsequent to that, in 1859, the statute was passed
which has been recited to the Court. It declares the
Harbour of Quebec to be bounded by the high water
mark on both sides of the river and on the east side by
the line of the Montmorency River and Indian Cove,
and on the west side by a line from Cap Rouge to the
Chaudiere. So the harbour is equivalent to the high-
water mark on one side and the other, and the so-
called Harbour Commissioners’ line does not in any
way affect the boundaries of the Harbour of Quebec.
It was a line laid down purely for administration pur-
poses in the Crown Lands Department, and to cover
the extent to which grants in deep water might be
made by the Crown to individuals. '

The only point I wish to make from the Fisheries
case is that the holding of the Privy Council was, I
think, that ‘‘Public Harbour” within the meaning of
the B.N.A. Act, is to include everything that may
properly be included in the term “public harbour”
depending upon the circumstances of the case.

On the question of limited ownership see Corrie v.
MacDermott,(1).

Mr. Stuart, in reply —What s the effect of the
reservat’on in favour of the Crown in the patent of
1854? Two questions arise there. First of all, in
whose favor, that is, in favour of the Crown qua

(1) (1914) A. C. 1056.
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Dominion or qua Province, is that reservation effective
now if effective at all? Secondly, has the Crown taken
the proper steps under the patent to avail itself of the
stipulation, if it belonged to the Dominion at all? It
can ouly belong to the Dominion if it forms part of the
public harbour.

[By THE CoUurT:—Assuming the harbour as defined
. by the first statute embraced these lands, and that was
the position of matters at the time of Confederation,
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would not the British North America Act vest the -

harbour as it existed at the time of Confederation in
the Dominion?]

Insofar as any lands ungranted were concerned,
but not insofar as any lands vested in anybody else
" were concerned. The effect of the Act was not to
vest in the United Province of Canada any properties
which had been previously granted to private persons.
On the contrary there is an express provisio that these
rights were reserved.

[BY THE CourT:—Then does that statute exclude

these particular lands from the boundaries of the

harbour as defined?]
While it leaves them within the boundaries of - the

harbour, it exlcudes them because they were not part .

of the property of any one of the provinces at the
time, they were not public works and property of any
province. ‘

[By THE CourT:—But they were a public harbour?]

But they were not a public work. What was vested
in the Dominion was only sach public works and pro-
perty of the Proviuce as the Province owned at that
period, and this they did not own, it was the property
of the defendants. I really do not think there can be

‘any doubt about that. That being so, this property
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19 . .
1% never was a public work at any time and never passed
Tae KiNg :

.0 to the Dominion.
Powss. The Transcontinental Railway which expropriated

of tonmset. the land is a separate corporation entirely, it is not the

Crown.

The word ‘‘improvement’ is to be interpreted
ejusdem generis. It is the same kind of improvement
as was contemplated when they gave us the grant.

It is admitted that we own part of the property
opposite this, and therefore the description which said
that the whole piece sold to defendants was bounded by
the Harbour Commissioners’ line clearly included the
piece of land which is in dispute. In order to get it by
prescription I need a title and possession, I need to
add the two together. See Art. 2251 C.C. (P.Q.).

Now, I admit on investigation of those titles this
piece of land in dispute would not be included in any
of the titles referred to as being the titles of the vendor;
but I say it is incontrovertible that my vendor dis-
tinctly sold me this piece of land.

So far as the Allan sale 1s concerned it is oun the face
of the deed shown that they sold without warranty
with respect to a large part of their property. The
most valuable part of the property which they occupied
did not belong to them but to the Crown and was
held under a yearly lease arrangement. Evidently
in view of the large extent of the land sold by the
Allans and the comparatively small sum which they
got there seemed to be in the case what the French
call anguille sous roche—there seemed to be something
which was not disclosed on the face of the proceedings.

Cassers, J., now (May 18th, 1916), delivered
judgment.
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This was an information .exhibited‘\on'beha,‘lf of His
Majesty the King to have it declared that certain
lands deser'bed in the information are vested in His
Majesty and to have the compensatlon therefor
ascertained.

The lands expropriated are shown on the plan
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.Exhibit No. 3. The plan expropriating the lands- n-o
question was deposited ou the 8th November, 1913, -

and it is as of this date that the cbmpensation has to be
ascertained. ‘The Crown offers by the information the

sum of $12,000, as sufficient and just compensation for -
the lands expropriated. The defendants other than
the Harbour Commissioners and the Church clalm the '

sum of $79,608.95.
Before dealing with the questlon of compensatlon 1

will consider some of the questions in dispute. That -

portmn of the.Jands in question shown on the plan and
lying to the south side of the parcel marked ““2415”

aud bourided on the north by a line south of the end of -

the wharf having number “60’’ marked on it and
extending south to the Harbour Commissioners’ line is
not claimed by the defendants other than the Harbour

Commissioners. A small parcel of land shown on the °
plan to the north of the piece coloured yellow and

marked on the plan ““Leased to Messrs. Atkinson’
Usborne Co. 25th April 42 (99 years) Area; 720 sq.

ft.” is held by the defendants Power ef al. under an
emphyteutic lease from the Rector and Church Wat-
dens at a nominal rental of one penny a year. -
T am relieved by counsel of the task of deciding’ the
question of the separate amounts to be paid Power

et ol and the Church as it has been agreed between

counsel that the land shall be assessed as if owned by’

Power ef al, the Church. and Power ef al agreeing-to—
adJust their rights in- respect to the compensation o

:7"6—-—8 .



114

1916
St

Trer Kinag
X

Power.

Reasons for
Judgment.

EXCHEQUER COURT REPORTS. [VOL. XVL

outside of Court. In reference to the property on the
south end of that portion of lands marked 2411” on
the east side of the property and designated on the
plan: ‘“‘Grant to R. C. Bishop, 29th November, 1854 ;
area 6335 Eng. Feet.” As alleged on behalf of the
Crown, the patent contains the following provision:

““Provided further and we do also hereby expressly
““reserve unto us, our heirs, and successors full power
““and authority, upon giving twelve monthk previous
““notice to the said Corporation to resume for the
‘““purpose of Public improvement the possession of the
‘‘said lot or piece of ground hereby granted, or any part
‘“thereof upon payment to the said Corporation of a
‘““reasonable sum as indemnity for the ameliorations
‘“and improvements which may or shall have been made
““on the said lot or piece of ground or such part thereof
““as may be so required for public improvements, and
‘““in default of the acceptance by the said Corporation
‘““of such sum, so as aforesaid tendered, the amount of
‘““indemnity, whether before or after the resumption of
‘““possession by us, our heirs or successors, shall be
‘““ascertained by two experts, one of whom shall be
‘““nominated and appointed by our governor of our
““sald province for the time being, and the other by the
““said Corporation, or in the event of a difference of
‘“opinion arising between the said experts, by either of
‘“them, the said experts, and the Tiers-Expert or
*“Umpire chosen by them.”

The date of this patent is the 16th day of November,
1854. It is claimed by Mr. Gibsone on behalf of the
Crown that no compensation should be allowed for
this piece of property, the reason put forward being that
the Crown has notified the owner of its intention to
take back this piece, and as no improvements or
ameliorations have been placed on this particular piece
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of land the Crown contends there is no value in them

to the defendants. I am not aware of any such.

notification by the Crown except the statement of Mr.
Gibsone which is no doubt correct.

In a case of Samson v. The Queen (1), Mr. Justlce
Burbidge dealt with a case similar in respect to the one
in question. The view of the learned judge was to the
effect that proceedings having been taken under The
Ezpropriation Act and not under the terms of the grant,
compensation had to be arrived at: but that in assess-
ing compensation regard must be had to the provision
in question which no doubt would seriously affect the
value of the land to the grantee. The property n
question in the Samson case was situate on the south
side of the St. Lawrence (Levis side) and was not
vested in the Harbour Commissioners. The case was
" decided in 1888. ,

In the case before me I am of opinion that the rights
of the Crown in respect to this particular piece of land
. is vested in the Harbour Commissioners under the

provisions of the statute 22 Vict. c. 32, to which I wilhlﬁ

have to refer later. The result is, in my opinion, that
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the compensation to this particular piece of land must be ~

paid to the defendants Power et al for their interest
under the grant in question and to the Harbour Com-
missioners for whatever their interest may be in respect
of having the right to resume the parcel of land. I
will deal later as to the method of apportionment.

A further question arises in respect of the piece of
property shown on plan Exhibit 3 lying between the

two portions of Lot 2411 and marked on the plan .

“2411”" and not coloured yellow. It runs from low

water mark to the Harbour Commissioners’ line.
This parcel of land contains 6,503 sq. ft. It has

(1)2Ex C. R. 32.
7796—8}
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‘never been conveyed and is vested in the Harhour
Commissioners, unless Power and Sharples have
acquired a title by adverse possession. It is claimed on
behalf of Power et al by Mr. Stuart that they had
proved a title of possession of more than 10 years and
that the property in question is the property of his
clients. He relies in support of his contention on a
case of Quebec Harbour Commissioners v. Roche(l), a
case decided by Andrews, J., in 1892. That was a case
in which it was held that the prescription of five years
barred the right of the Harbour Commissioners as to
rents payable in respect of the property in question in
that action. I may mention that in most of these
cases and also when dealing with the Quebec Harbour
Act, “‘rent’’ means interest on the purchase money the
Jands having been sold out and out, the purchase
money not paid down but allowed to stand as a charge,
the interest thereon being paid. In the case before Mr.
Justice Andrews the property in question in respect of
which a claim was made for the rents was not within
the harbour of Quebec. Without further consideration
I am not prepared to hold that the rule adopted in the
case of Roche would be applicable to the case before
me. As this particular piece of property is unquestion-
ably part of the harbour and is vested in the Harbour
Board on the trusts specified in the Act.

I have not considered this question as I think the
evidence falls short of any proof of title acquired
adversely by Power ef al. I think, moreover, that the
question of whether or not a title by possession had
become vested in the owners of these two parcels on
either side thereof is considerably weakened by the
terms of the statute of 1858. This statute reserves to
the owners of the ripa fronting this particular lot

(1) Q. R.18. C. 365.
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certain rights of user. . These lands had been granted to

low water and any user of the open water would be a

user sanctioned by the statute. ,
The statute 22 Vict. (1858) is intituled ““An Act to

provide for the improvement and management of the
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Harbour of Quebec’”. It also defines the boundaries of '

the harbour. Clause 2 provides that ‘“ All land below
the line of high water on the north side of the River
St. Lawrence within the said limits”. It is adinitted
that under clause 1 these limits are high water mark

on the north side of the St. Lawrence and comprise the

lands in question. This clause 2 declares that all the
lands below the line of high water on the north side
‘within the said limits now belonging fo Her Majesty
whether the same be or be not covered with water are
vested in the Corporation.

This lot in which the claim is made for a possessory
title had never been granted at the time of the passing
of the statute in question. It belonged to Her Majesty
at the date of the enactment and passed to the Harbour

Commissioners, under the provisions of this clause 2.

I think also that on a fair reading of the statute the

right of resumption of the other parcel of land to which “ |

I have referred on the east side of 2411 and marked

on the plan ““Grant to R. C. Bishop, 20th November,

1854 also passed to the Harbour Commissioners.
The right was certainly an interest inland. This clause
2 also provides that “all rents and sums of money now
““due or hereafter to become due to Her Majesty, and
‘“‘not already by law appropriated or directed to be
“applied exclusively to any other purpose, either for
““interest or principal, or in any other way, in respect of
“any land below the line of high water within said
“limits heretofore granted by Her Majesty, whether the
““same be or bé not covered with water, shall be vested
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191 «jin the Corporation hereinafter mentioned”. This

Tu N6 therefore vests in the Harbour Commissioners lands

PowsR.  belonging to Her Majesty and also rents and sums of

Sedgment. money due or to become due in respect of lands
"7 theretofore sold, which would vest the rentals due by
Power et al in the Harbour Board.

Then comes the provision which I think is of im-
portance as showing preservation of the riparian
rights over the lot in question; ‘Provided always that
‘““every riparian or other proprietor of a deep water
“‘pier, or any other property within the said boundaries,
‘“shall continue to use and enjoy his property and
““mooring berths in front thereof, as he now uses the
“same, until the said Corporation shall have acquired
““the right, title and interest which any such proprietor
““may lawfully have in and to any beach property or
“water lot within the said boundaries; nor shall the
“rights of any person be abrogated or diminished by
““this Act in any manner whatever.”

If any user were proved it would be a user as author-
ized by the statute and could hardly be claimed as an
adverse user. As I have stated, I think the evidence
falls short of what would be required to make a title
by possession. I agree, however, with Mr. Stuart’s
argument that the riparian right exists and any further
rights given by the statute and that the Harbour
Commissioners could not utilize the property in ques-
tion in such a manner as to deprive the owner of the
ripa of his right. This would necessarily add an
additional element of value to the lot to the north of
this water and also to the properties on either side. '

In 1889, 62-63 Vict. c. 34, a statute intituled: ‘“An
“Act to amend and consolidate the Acts relating to
““the Quebec Harbour Commissioners” was enacted.
By clause 6, the harbour of Quebec is defined and by
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s.8. 2 1t is provided: ‘“But for the purposes of this Act,
‘“except as the application of by-laws, etc., the harbour

““of Quebec does not comprise: (a) Any lands, build- '

‘“ings, wharfs, quays, piers, docks, slips, or other
“immovables, in respect of which the Quebec Harbour
“Commissioners have not acquired the right, title and
‘““interest of the owner and proprietor, or a right to
““the possession, occupation or use thereof.”

This statute contains various provisions. amongst
others, sec. 20, ‘“to take, acquire and purchase such
“jmmovable property as it considers necessary for the
“ purposes of extending and improving the harbour of
‘““Quebec or the accommodations thereof, including
““the construction for such purpose of wet and dry
““docks, wharfs, piers, slips and other such works”
ete. And there is a provision authorizing the Harbour
Commissioners to dispose of the said immovables.

t
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It is contended by Mr. Gibsone that this only con-

ferred power on the corporation to sell and dispose of
such launds as they acquired and did not extend the
lands vested in them by the statute. I do not see the
materiality of this question. I should think, however,
that the right of the corporation is not so limited.
Sub-sec. 2 provides ‘‘that the sale of any deep water
‘“lJot forming part of the property vested in the Cor-
“poration shall not be valid or effectual until sanc-
“tioned by the Governor in Council.” This provision
would negative the contention put forward by Mr.
Gibsone. " Section 21 re-enacts the provisions in

respect to the vesting in the corporation of the pro- |

perty acquired in respect of which the corporation
could sue or be sued. :

The question of compensation to be allowed is one of
considerable difficulty. There is a great divergence
of opinion on the part of the various witnesses. Some
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916 factsin connection with the case stand out prominently.

Tax KiNe The property in question is situate at a considerable
Power.  distance west of what is known as the Queens wharf

Reasons for

Judgmen  Off Champlain Street.

_ It has to be borne in mind that the end of the wharf
on Lot 2415 and the right to build the wharf is at a
very considerable distance to the north of the Harbour
Commissioners’ line. The lot on the westerly part of
2411 and immediately to the west of the vacant lot
vested in the corporation has a frontage of 70 feet 3
inches. The lot forming part of 2411 on the east part
of the property in question and immediately to the
west of the vacant property contains a frontage of
about 88 feet and the wharf in question is about 71
feet north of the Harbour Commissioners’ line. This
property could hardly be utilized for the mooring of
large steamers, there not being a sufficient wharf
frontage. Another matter to my mind of importance
.is the fact that these properties were conveyed to the .
defendants Power and Sharples on the 5th October,
1901, the one parcel to Sharples, viz., 2411 for the sum
of $9,326 and the other to Power, viz., 2415 for $3,000,
the whole property having been purchased for the sum
of $12,326.

I was informed at the trial that the Harbour Com-
missioners’ line dated back to the year 1842. Mr.
Gibsone stated that at the time there was some ques-
tion of grants along the harbour front and the then
Commissioner of Public Works, the Government,-
instructed a Mr. Ware, a land surveyor, to lay out a
plan in which he should take into consideration all the
circumstances and recommend to the Government a
line beyond which concessions were not to be made.

Prior to the purchase in 1901 for a <onsiderable
time and right down to the date of expropriation these
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lands had never been utilized. The timber trade was
a thing of the past in Quebee. The owners received no
return in the way of revenue therefrom. The wharves
were depreciating in value. At least five feet from
the top would have to be removed and to put the

wharves in proper order, it would cost at least $20,000
for the wharves on lot 2411 alone. Evidence giving
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the value of properties further east in the lower town

of Quebec, one bought by the Imperial Bank, to my
mind have but little bearing on the value of properties
such as the one in question in this action. All this
evidence tends to show unquestionably that between

1901 and the date of the expropriation there was a

marked advance in the value of property in Quebec.

Speaking, of Quebec in a general way this is no doubt

correct. It by no means follows because the value of

properties in certain parts of Quebec had considerably -

increased that the same relative increase applied to the
property in question. | | |
Mr. Gignac, one of the witnesses for the defendants
placed the advance at about 40 per cent. Having
regard to what was paid in the year 1901 and to the

amounts paid for the Lampson and other adjoining .

properties and to the evidence of Mr. Couture whose
opinion is entitled to weight, my opinion’ is that the

offer Mr. Gibsone made on the argument of what he

considered to be a fair value and which he was willing
to-allow on the part of the Crown is about correct and I
think ample. L '

On the 2nd day of October, 1911, His Majesty
~ exhibited an information in this Court asking to have it

declared that certain lands therein described being a

portion of lot 2411 described in the present informa-
tion should be declared vested in His Majesty and
offering as compensation $42,597 therefor. By the
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defence to that information the defendants accepted
this amount. This information was discontinued and
the lands revested in the defendants in the same manner
as the lands were revested in Q4bb v. The King(1).

Mr. Stuart claims this offer should be treated as
conclusive of the value of that portion of the lands in
question in this action. I do not agree with this
contention. The officials of the Crown who made the
valuation upon which the tender in the previous
information was based were not called as witnesses
and the offer may have been based on altogether
erroneous information and basis as to the value.
The Crown discontinued that information and I have to
determine the value on the evidence before me, of
course not losing sight of the previous offer.

On behalf of the Harbour Commissioners for the
land not coloured yellow and situate between the two
parts of 2411, Mr. Dobell on behalf of the Harbour
Commissioners is willing to accept 25 cents a square
foot which I think is reasonable. I make the area of
this land 6,503 square feet which at 25 cents a square
foot would amount to $1,625.75.

- In regard to the piece of land on the east side of
2411 to which I have referred marked ‘““Grant to R. C.
Bishop, etc,”. the area as I make it is 6,335 square
feet. Mr. Gibsone for the Crown places the sum of
$2,000 as the value of this piece, an amount which the
Crown is willing to pay and I think this amount is a
fair sum to allow. I am not prepared to divide this
amount between the Harbour Commissioners and the
owners, their being no evidence before me. Failing
an agreement between counsel, there will have to be a
reference to ascertain the relative proportions. I
figure the area of all the lands owned by Sharples &

(1) 52 8. C. R. 402.
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Co., including the small piece containing the 742 square
feet leased to the Church and excluding the piece to
the south of the east part of lot 2411 as amounting to
55,751 square feet. For this land, I would allow the
sum offered by Mr. Gibsone on behalf of the Crown at
~ an average of 30 cents per square foot which would
amount to the sum of $16,725.30. As to the wharf
~ properties as they stand, Mr. Gibsone on behalf of the
Crown offers the sum of $1.50 per cubic yard which I
think under the circunistances of the case, is ample.
I figure out the contents of the various wharves to be
13,366 cubic yards which at $1.50 would amount to
$20,049. , '

To this sum of $36,774.30 which is payable to the
defendants Power, Sharples et al., should be added
whatever proportion of the $2,000 (the amount the
Crown is willing to pay) for the 6,335 feet for the lot
on the south of the east side of let 2411 marked ‘‘Grant
to R. C. Bishop, etc.” that may be determined as being
properly payable to the defendants Sharples & Co. I
would suggest this $2,000 should pass 14 to Sharples &
Co. and 14 to the Harbour Corporation, but it is merely
a suggestion. Interest should be allowed from the
8th November, 1913, on the total amount. '

I am of opinion that the defendants Power et al., will
be fairly and fully compensated for all claims in respect

of their interest. If the Harbour Corporation enforce

their claim against the Crown, they are entitled to
the proportion of this lot on the south of the east part
of lot 2411 and to 6,503 feet for the water lot between
the two portions of lot 2411 and to 2,220 feet being the
water lot on the south side of 2415, namely, 6503 and
2217 equal 8,720 square feet at 25 cents—$2,180, to
which will be added their portion of the lot to the south
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Y8 of the eastera portion of lot 2411 and interest on their
Tas KNG 0)aim from the 8th November, 1913.
Power, The defendants are entitled to their costs of the

Reasons for .
Judgment, action.

o Counsel can put me right as to the area of the different
parcels if I have erred and I will be glad to have their
views. Counsel facilitated the trial materially by
their manner of conducting the trial and I have no
doubt they can agree on the quantities—the price
being found.

Judgment accordingly.

Solicitors for plaintiff: Gibsone & Dobell.

Solicitor for the defendants, other than the Harbour
Commissioners and :Rector and Church Wardens of

St. Paul’s Church: G. @. Stuart.

Solicitor for the Quebec Harbour Commissioners:
A. C. Dobell.

Solicitor for the Rector and Wardens of St. Paul’s
Church: R. Campbell.
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IN THE MATTER OF THE PETITION OF RIGHT OF.

LAKE CHAMPLAIN AND ST. LAW-

RENCE SHIP CANAL COM-
PANY, A Bopy POLITIC AND COR-
PORATE HAVING ITS HEAD OFFICE IN
THE Crry AND DistricT oF Mon-
TREALuvres v v v ev e emevaeeneenn, SUPPLIANT.

AND

HIS MAJESTY THE KING........RESPONDENT.

Comipany incorporated for comstruction of canal—-Charter—Plans—Failure of

approval by Governor in Council—Lapse of Charter——Damages—Lzabzhty oj
Crown. .

The suppliant was incorporated by 61 Vict. (Dom.) chap. 107. By section 22

thereof it was enacted that ‘‘before the Company shall break _groumf, or
commence the construction of any of the canals or workshereby authorized

the plans, locations, dimensions and all necessary particulars of such canals .

and works shall be submitted to and approved by the Governor in Council,
Certain plans were prepared by the suppliant and submitted for the
approval of the Governor in Council, but the same were not so approved,
Owing to such approval being withheld the suppliant alleged that it was
unable to comply with the statutory requirements of its charter and that
the same lapsed. By its petition of right the suppliant claimed damages
against the Crown for breach of contract to approve the plans.

H eld, that as there was no contract or undertaking by the Crown in the statute

incorporating the suppliant, or otherwise, that the Governor in Council
would approve of the plans, the same being left to the discretion of that
body, the Crown was not liable in damages for such failure to approve of
the plans,

PETITION OF RIGHT for damages for an alleged

breach of contract by the Crown.

June 17th, 1916.
The facts are stated in the reasons for Judgment
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The case was now heard before the Honourable Mr.
Justice CasseLs at Ottawa.

Mzr. Brosseau, K.C. (with whom was Mr. E. V.
Sinclair, K.C.), for the suppliants, argued that in as
much as section 22 of Ch. 107 of 61 Vict. enacted that
the plans of the canals and works “‘shall be submitted
to and approved by the Governor in Council” that there
was & clear contract between Parliament and the
company that the Governor in Council would approve
of the plans. The word “‘shall”’ imposes an obligation
on the Governor in Council in the nature of a con-
tract, which the Governor in Council is obliged to
fulfil. The five years have elapsed in which the com-
pany were expected to finish the canal, and the
charter expired since the petition of right was filed.
The power given to the Governor in Council in respect
of the plans is not a power to destroy the charter of the
company, but purely and simply & power to regulate
the way in which the company shall proceed with the
works, and if the Governor in Council does not act the
company has an action against the King.

He cites Bouwier’s Law Dictronary (1), Cowvington v.
Sandford (2). It is laid down in Broom’s Common
Law (3) “that wherever a statute enacts anything,
‘“ or prohibits anything for the advantage of any
¢ person, that person shall have a remedy to recover
‘“ the advantage given him, or have gatisfaction
“for the injury done him, contrary to law.” The
charter is a contract and I have a right to invoke
the aid of the Court unless Parliament otherwise
directs. (Cites Trustees of Dartmouth College v. Wood-
ward (4). I think it clear that the company would
have a right of mandamus to enforce the approval of

the Government to the plans. The company has an

(1) Vol. 1 p. 986; (2) 164 U.8. 578.
(4) 4, Wheaton, 518.
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action for damages also for breach of contract. The
contract is an executed one and the company is
entitled to recover whatever damage it has been put to

arising out of the loss of its charter. “He cites McKay
v. The King (1); Tobin v. The Queen (2); Clode on

Petition of Right (3). It islaid down in Bouvier's Law
Dictronary at p. 840 as follows: “Grants or franchises
cannot be impaired or diminished without the con-
sent of Parliament.” :
Mr. Newcombe, K.C., for the Crown. Now when
we examine the act of incorporation of the suppliant
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company we see that it is a corporation receiving -

legislative power and capacity to construct certain
works. This power is given conditionally. There are
statutory restrictions and statutory conditions which
are imposed here, in the public interest, upon com-
" pliance with which and not .otherwise the concern

thereby ineorporated is authorized to proceed with the

construction of its works. This is an Act in the nature
of a private Act. The Crown is not bound because it
is not mentioned in the Act. “ Moreover, the rights of
the Crown are not affected by anything in this Act
because there are no adequate terms used for the
purpose. It is not the slightest use for the suppliant
in the case before the Court to cite eases in the United
States Courts. There they have constitutional
provisions which expressly forbid the impairment of
. contracts. In Canada there is no case where the Crown
is liable in damages by virtue of a statute except when

the statute provides that the Crown is to respond in

damages. Cites the Dominton Interpretation Act,
Sec. 34, par. 7, also par 10.) Now the claim here, if
any, should be, I submit, in the nature of a mandamus
directed to the Governor in Council. The Court

(1) 17 Q.L.R. 337 ‘ (2) 33 L.J.C.P 199, -
(3) p. 137.



128 EXCHEQUER COURT REPORTS. [VOL. XVI.

1916 . : ) . .
<  cannot review the discretion of the Governor in Council.

conkr « That discretion is expressly derivable from the phrase—

axp St 1A% ology of the statute in question. For the purposes of
Cawar Co. this case the Governor in Council are acting in a judicial
Tz Ki¥6. oy quasi-judicial capacity in-considering and approving
of Coument these plans. Consequently although their conclusions
" may be erroneous, although they, in the exercise of
their authority, may not consider the plans, they are
not liable to any action for failure to approve. On
reference to Hudson on Building Contracts (1), it will
be found that: “No mandamus will issue to a cor-
poration to approve the plans of a proposed building
which are in accordance with their by-laws, as the
corporation ought not to be compelled to sanction
operations which, in their honest opinion, would
interfere with anything under their charge, even though
their by-laws do not deal with the matter.” It is not
" possible for the court to review the discretion of the
Governor in Council. The Governor in Council did
not give any reason for their refusal to approve the
plans. There is no allegation in the petition of right,
that they did not consider them. No action for
damages can be maintained upon the petition of right,
as there is nothing between the parties giving rise to
any obligation in favour of the suppliants in case the

plans submitted by them were not approved.

Mr. Brosseau replied.

Cassers, J., now (June 26th), 1916, delivered
judgment.

The case came on for argument on the questions
raised by the respondent, as to whether or not on the
allegations in the petition, the suppliant is entitled to
succeed. I suggested that the evidence might be'taken

(1) Vol. 1 p. 51.
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and the questions argued after the completion of the 225

evidence. ; Cnﬁ&ﬁun
Mr. Newcombe, K.C., on behalf of the Crown stated Agg,,?g-sl;g-

that they were unprepared to-proceed with the évidence, Cavar Co.
as the understanding with counsel for the suppliant Tar Kivg,
was that the question of law should be first arguefi; Sedement.
and that if the Court should be of -opinion that a right
of action existed, the trial might proceed on a sub-
sequent day to be agreed upon. ‘This course was
adopted. . | ‘ _

On the argument of the case I was strongly of the
opinion that on the facts alleged, no liability attached
as against the Crown for breach of contract. I
reserved judgment in order to investigate the authori-

- ties which Mr. Brosseau cited, and any other authori-
ties which he might refer me to at a later date.

- I have considered these authorities and am still of the
opinion the suppliant’s case against the Crown fails.

The case presented is a novel one, and so far as I -
have been able to investigate the authorities, it is the
first case of the kind which has been before the courts.

The allegations on behalf of the suppliant company
are.— h ,'

That the corporation was incorporated by an Act of
Parliament of Canada, 61 Vic., Cap. 107. There are
subsequent statutes referred to in section 4 of the
petition of right, extending the time' for the com-
mencement of the work on the canal.

By section 22 of Cap. 107, 61 Vic., it is enacted
“ that before the company shall break ground or
¢ commence the construction of any of the canals.or
‘““works hereby authorized, the plans, locations,
“ dimensions, and all necessary particulars of such
‘“ canals, and works, shall be submitted to and approved
“ by the Governor in Council.”

77269
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1916 The meaning of this section is, I think, that the

CaRE  company shall submit their plans, and before com-

4xp 81 1AW- mencing construction obtain the approval of the
Caxat Co. - GGovernor in Couneil.
Ta= Kiva.  The suppliant alleges that on or about the 30th May,
Yo oy 1911, the plans, locations, dimensions, and all necessary
~—  particulars of such canals and works, were submitted
to be approved by the Governor in Council, and
duplicates of same were deposited with the Department
of Railways and Canals and the Department of Public
Works in Ottawa.
““11. That since the 30th May, 1911, your suppliant
‘“ has repeatedly requested the approval of the plans
“ by the Governor in Council.
12, That all the information requested by the
““ Department of Railways and Canals, and the Depart-
“ ment of Public Works, at Ottawa, have been duly
““ furnished.
““13. That in granting a charter to your suppliant
““ for the construction of the said Canal, the Crown
““ took the engagement and obligation to approve the
‘ plans made in conformity with the charter.
“14. That the plans, locations, dimensions, and all
““ necessary particulars of such canals and works were
““made in conformity with the charter, and in con-
“ formity with the requirements of the Secretary of
“ War of the United States, and notwithstanding the
“ repeated and incessant requests of your suppliant for
“ gpproval, the Crown without any reason has refused
“to do so.”

The words in the latter part of section 14, ‘“the Crown.
without any reason has refused to do so’’, may mean
the Crown without any reason furnished to the sup-
pliants has refused to do so.
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The suppliant then' alleges that the refusal of the
Crown to carry out its engagement and obligation
according to the said charter to approve the said plans
has caused the lapse of the company’s charter and that
the suppliant has suffered great and irreparable damage
which it has the right to claim. |

The suppliant claims five million dollars for damages
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* for breach of the contract, the contention being that . -

the rights of the company to commeuce the canal

terminated by reason of clause 38, in the said Statute, .

Cap. 107, 61 Victoria. -

Mr. Brosseau’s contention is that there was a
contract entered into by and on behalf of His Majesty
the King to approve of the plans in order to enable the
company to proceed with its eompletion, and that by
reason of the failure of the Governor in Council to
* approve of the plans, and the consequent lapse of the
time, the company is entitled to claim damages for
breach of the contract.’ ' |

I fail to see how His Majesty the King can be hable
on the allegations referred to.

Mr. Newcombe referred to section 16 of the Inter-
pretation Act, Revised Statutes, which is as follows:—
., ““ No provision or enactment in any Act shall affect in
“ any manner whatsoever the rights of His Majesty,
““ his heirs, or successors, unles it is.expressly stated
‘““ therein that His Majesty shall be bound thereby.”

There is nothing in Chapter 107 which refers to the
Crown or makes the statute binding upon the Crown.

1 think it may be conceded that in an ordinary case
where a contract is entered into by and on behalf of
His Majesty by those authorized by statute to execute
such a contract, there would be a liability in damages
based upon a breach of contract.
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1916 After the best consideration I can give to the case, I

L .
caamrany 12l to see where any case of contract has been proved

Axp 81. Lav- 45 against the Crown. If the allegations in the petition

Canat Co. 51e to be read as if the Governor in Council had
Tan Kixe. wilfully refused to sanction the plans, in order to
Sudgment. destroy the charter of the company, some right of
~ action may exist against the Governor in Council, to
compel them to grant their approval. Proceedings
by a mandamus may be a remedy, although I do not
wish to commit myself to the proposition that such a
remedy does exist. The Crown certainly would not be
liable for the tort or wrong of the Governor in Council.
It is too clear for argument that the Crown is not liable
for damages in tort, except in cases where a specific
remedy is conferred upon the subject by statute.
Such cases as Tobin v. The Queen (1); Feather v. The
Queen (2); and the Windsor & Annapolis Railway
case (3) may be referred to.

The petition is dismissed’ with costs.

Judgment accordingly.
Solicitors for suppliants: Brosseau & Brosseau.
Solicitor for respondent: E. L. Newcombe.

(1) 16 C.B.N.8S. 356; 33 L.J.C.P. 199. (2) 6 B. & S. 257.
(3) 11 App. Cas. 607; 10 8.C.R. 335.
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Between:
ROBERT PRESTON MOODIE,........ PLAINTIFF;
AND o

THE CANADIAN WESTINGHOUSE b
COMPANY, LIMITED, EFENDANT,

Patent for invention—Infringement—Strict Construction—Discretion of C’om‘t '

to dzscmmmate between claims as to validity.

In an action for the infringement of a patent for electric toasters, it appeared
that the plaintiff's patent contained five separate claims, At the opening
of the trial the first claim was abandoned, and the case confined to infringe-
ment of the balance of the claims.

Held, that the patent was one requiring striet construction, and that as an
element specifically claimed by the patentee as essential to his invention
was omitted from defendant’s machine, there was no infringement.

Quaere: Whether where three out of five claims are held void the Court
should discriminate and sustain the patent under the remaining claima?

THIS was an action for the infringement of a patent
of an electric toaster.

The facts of the case are stated in the reasons for'

judgment.

The case was now heard at Ottawa before the
Honourable Mr. Justice CasseLs, April 10th, 11th,
12th and 13th, 1916 '

R. 8. Smart (with whom was H. Fisher) for plaintiff,
contended that the Court should look at the patent
to see whether plaintiff covered the invention, and
whether the invention, as he patented it, covers the
defendant’s patent.

The defendant has a bar which is equlva.lent to
plaintiff’s. That is the real crux of the case as far as
claim 2 is concerned. The defendant has taken the

L

T 1916
April 19,
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U-shaped frame and projected the top of the frame
upwardly a distance above the bar. If these wires
were kept in position is some way, there would be no
reason why he should not raise the top, the horizontal
portion of the U-shaped frame upwardly, and if he does
that he infringes the structure of the defendant (1).

When the plaintiff claims the base and plate and
makes no diselosure in the drawings, it must be
understood that what he has made is the kind of base
and plate he means. We rely on Ide v. Trorlicht,
Duncher & Renard Carpet Co.(2) and Adam v. Folger(3),
in which a very narrow claim was construed.

[By THE CoURT: Suppose your patent is narrowed
down to a very strict construction patent, what then
could you establish that the defendant infringes?]

If you narrow it down, there is only four words in
claim 2 that you have to leave out in order to have
that claim covered in the defendant’s structure, but
those words only relate to the position of the bar and
not to its function.

[BY THE CoURT: You do not claim any new function
for any of your elements. You claim a better method
of obtaining a result which was well known.]

- The drawings are explanatory of the specification
but you cannot enlarge them.(4).

The fourth claim covers the heating element, which
is wound on plates of suitable material.

[By THE CouURT: There is nothing at all in that claim
so far as I can see except that method of winding the

(1) Incandescent Gas Light Company
v. De Mare Incandescent Gas Light
System, Limited, 13 R.P.C. 330; Con-
solidated Car Heating Companyv. Came
(1903) A.C. 509; Proctor v. Bennis, 36
Ch. D., 740; Clark ». Adie, L.R. 2
App. Cas. 815; Conlinental Paper Bag
Co. @, Eastern Paper Bag Co., 210 U.
S., 405; Miller v. Eagle Manufacturing

Co., 151 U.8, 186; and National Hollow
Brake-Beam Co. v. Interchangeable
Brake-Beam Co., 106 Fed. Rep. 693.

(2) 115 Fed. Rep., 137;

(3) 120 Fed. Rep. p. 260.

(4) Johnson v. Ozford Knitting Co.,
15 Ex. C.R., 340, Walmsley v. Eastern
Hat and Cap Company, 43 N. S. R.
432, -
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" wire on the miea plate It is'a curipus thing, suppo'sing
~ the fifth claim were bad, What is the effect on the fést
of your patent?] ‘

‘There is section 33 of The Patent Act which permlts
you to distinguish between the good and the bad.
The plaintiff is entitled to have a fair and beneﬁmal

- construection apphed to the specification.

Now the fourth claim covers the completed wmdmg
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"The heating elements are wound on plates of suitable

material.  The winding being in the form of a'.‘double

helix and the claim describes the manner in which it

is wound, although that may be regarded, not so miuch
as a description of the manner it is wound, as a des-
cription. of the -element itself.

The question of the effect of an invalid clalm comes |

under section 29 of The Patent Act, see Copeldnd-

. ‘C’hatterson Co. v. Hatton 1). Itisa questionAof costs

only.

In any case the amblgulty mtroduced 1nto the |

specification must be .specific for the purpose of-

misleading the public.

There is one recent English case, .a Very narrow

construction patent, in which a reasonable range of
equivalent was allowed. Estler v. Adjustable Shelving
and Metal Construction Co., Ltd. (2).

'On the question of clerical errors and misleading
statements of the patentee, see the case of ‘Short v.
Federation Brand Salmon C’cmnmg Co. (3). .

A. W. Anglin, for the defendants, eontended that
the plaintiff had not satisfied his obligation in respect

of manufacture. It does not seem to have ever been

“determined that non-manufacture of -one claim of

the patent will entail avoidance of ‘all the claims of
the patent, because the Court has not, in that case,

(1) 10 Ex. CR p.224. (2) 32 R.P.C., 50L. _
.~ (@ 7B.CR.7. - ;o

e i
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a power to discriminate. But he submitted that
under the Act no such power to discriminate is given
in a case of the avoidance of a claim, by reason of
non-compliance with the provisions of the Act as to
manufacture. ’

I do not think it will be necessary to decide it here. .
I propose taking up claim one which has been dropped
from the case so far as any endeavor to hold us under
that claim is concerned. I do not want it out of
the case for other purposes. I propose arguing very
shortly, however, that there has been non-manufacture
here in the case of every claim of the patent.

Referring to claim one, I want to direct attention
first, to the fact, that it is not in words, but in sub-
stance identical with claims four and five, except
that in four and five there is the addition of what I
may refer to as the method element or process element,
which has been hitched on to the claim. Claim one,
under which nothing is sought against us, is identical
in substance with four and five, if you leave out of
consideration the question of winding.

Now the absence of those toast supporting wires
from claim one, and the absence of any specific
description of them or terms dealing with them in
the wording of the claim, leaves it open to the patentee
under that claim, to do something which, when he
comes to his actual construction, he cannot do.

When he comes to claim 2, he introduces for the
first time his toast supporting wires, then it is no
longer possible for him to say that the tops of the
heating elements are suitably secured to the horizontal
portion of the frame and he does not do it, and the
reason will be quite obvious on looking at his con-
struction. '
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Now, that being so, I say he has never manufactured
that claim. The only construction he has ever made

was produced under the construction of Exhibit 2, |

in which the heating elements are not secure to the
horizontal portion of the frame and insulated there-
from. ‘
Clalms two and three are subs1dlary, or more limited
claims, or more peculiarly construction claims than

HoUusE Co.

Argunment
of Counsel, .

claim one, and the limitations are of course, what -

my learned friend relies on to give validity to two
and three as against one which he has concluded
to be invalid and which, of course, is invalid.

Now, when he comes to the claim we are dealing

. with, claim 2, he says, towards the close, that the wires

for supporting the toast, the lower ends are sprung into
holes in the base; and, I say, that having regard to
his specification, the base must mean the metallic
surrounding portion and cannot be at all events,

whatever else it may be, the insulating plate. His -

only actual construction is the construction of Exhibit

2. In Exhibit 2 the wires are, in fact, inserted not

in the base but in the 1nsulat1ng plate. '
In claim 3 it is éven more emphatic a case than

in claim 2, that his wires, in order to be constructed
according to the claim, must be sprung into the base .

as he defines, viz., the metallic portion and not into
the insulated plate.

He has wound his wires around the insulating plate
and he has secured. the insulating plate to his cross-bar

and he has secured the cross-bar by means of a screw

to the horizontal portion of the U-shaped frame so
that in these claims he is further away than ever from
manufacture. | ‘

The plaintiff never used the process of wmdmg he
claimed. '



138 EXCHEQUER COURT REPORTS. [VOL. XVI.

116 Then the whole patent is void because of what is

Moonte  disclosed by the specifications in claims 4 and 5, and
camme  the Patent Office record or file wrapper. And I submit,

Westne- further, that the case is not one that the Court either

Reasoms for CaNIL OT should exercise its discretion and discriminate
Jud t. .
HCEZR: o save the other claim.

Mr. Smart replied.

CassgrLs, J., now (19th April, 1916) delivered
judgment.

This was an action brought by Robert Preston
Moodie against the Canadian Westinghouse Company,
Limited, claiming that the defendants have infringed
certain letters patent granted to the plaintiff, bearing
date the 11th of March, 1913.

The case came on for trial before me on Monday,
the 10th April, instant, and the three following days.

During the progress of the trial I had an opportunity
of becoming familiar with the different questions that
were raised, and I think it better while the matter is
fresh in my mind to give judgment and avoid any
extra expense to the parties of having a transcription
of the evidence. :

The patent in question, of the 11th March, 1913,
contains five separate claims. The plaintiff sued
in respect of all of these claims. At the opening of the
trial, plaintiff’s counsel stated that they did not
intend to proceed upon the first claim, and the plaintiff’s
case was confined to the 2nd, 3rd, 4th and 5th claims,
all of which claims, he alleges, had been infringed
by the defendant.

I am of the opinion that the 1st, 4th and 5th claims
are invalid claims for reasons which I will give later.

If the 2nd and 3rd claims can be upheld, they can
only be upheld as very strict construction claims,
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and I am of opinion that so construed the defendants
do not infringe either of these claims.

I propose to deal with the constructlon of the
.patent in the way pointed out in the case of Edison-
Bell Phonograph® Corporation v. Smith, quoted in a
judgment of my own in Johnson v. The Ozford Kmttmg
Co. (1).
 According to the evidence produced before me

showing the state of the art, numerous electric toasters

had been on the market prior to the alleged invention
of the plaintiff Moodie. Taking up the specification
of the patent, the patentee claims to have invented
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certain new  and useful improvements ‘in . electric

toasters, and he declares that the following is a full,”

clear and exact description of the same. He alleges
that his invention consists of ‘“a suitable base, a plate
‘““of insulating material, an inverfed U-shaped frame,
“having rectangular upper. corners, the said frame

““being secured at its lower ends to the base, heating
~ “elements secured at the top to the horizontal bar .
“of the frame, and at the bottom by means of the

“wires of the heating elements, extending through
“holes in the aforesaid plate, a bar having cross

“slots in its upper surface designed to be secured |
“to0 the crossbar of the frame, and inverted: V-shaped

“wires of the like, having upper ends extending
“throﬁgh the aforesaid slots in the bar, and being
‘“provided with outwardly extending projections
“near their lower ends designed to serve as rests for

““the toast, the lower ends of the said wires or the

~ “like being sprung into suitable holes in the pla.te .

““of insulating material secured to the aforesaid base.”
" He then refers in detail to the drawings and he
describes in detail the bar which is suitably secured

.(1) 15 Ex. C.R, 342.

\
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to the horizontal portion of the frame. This bar has
cross slots on the upper surface. He proceeds to
point out that No. 6 of the drawing are wires of
inverted U-shape. The apex 6a being designed
to be held in the cross siots. He shows outwardly
extending projections formed near the lower ends
of the wires designed to form rests for the toast.
The lower ends of the wires being designed to be
sprung into holes in the insulating plate.

He then proceeds to describe the wires of the
heating elements stating that they extended down
through holes in the plate. The plates 2 of the heating
elements have apertures 2x extending through the
same near the top, and also toothed side edges 2y.
And he goes on and describes the manner in which
the wires are wound, as follows:—‘The upwardly
““wound wires of the heating elements fit into spaces
“between alternate teeth at the side edges, and at
‘““the top extend through the apertures 2x in the plates
“2, and are then wound down the plate in the opposite
“direction to the direction in which they ave wound
“up, and fit into the spaces between the teeth 2y
‘““left by the upwardly wound wire.”

This method of winding the wire was apparently
adopted by the patentee at the instance of one of the
examiners in the patent office, in order to avoid a
previous patent referred to in the letter. According
to the evidence, it is a method wHich is useless
compared to the proper method of winding the wire
and a method which the patentee himself in his
evidence points out was never used by him. In his
specifications, however, he has expressly laid stress
upon that method of winding. The defendants, in the
toaster manufactured by them, never adopted that
method of winding.
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Accdrding to the evidence the method of W‘inding‘

described in the specifications is old, having been
disclosed in the art,—and in fact the prior art discloses
both the process of winding claimed by the plaintiff,
and also the method of winding adopted by the
defendant. The evidence before me also shows that
the. double helical winding is not as useful as the
single helical one.

Now, turning from the specifications to the claim’

In his first claim the patentee claims an electric
toaster comprising (1) a base; (2) heating elements
and a frame of inverted U-shaped extending longitud-
inally to the.base—the lower ends of the frame being
suitably secured to the base—the tops of the heating
elements being suitably secured to thé horizontal
portion of the frame and insulated therefrom.

There is no claim in regard to the method of-affixing
and holding in position the wires used for the support
of the bread to be toasted.
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Having regard to the productions as to the prior

art, this claim is absolutely void. It is forestalled
by several of the productions of toasters in existence
prior to the alleged invention of the patentee. He
lays no stress in this claim to any particular kind of
heating elements. There is no provision for the

toasting wires, an .essential feature of a toaster,—.

no claim for any particular method of holding these
wires in position.

I am of opinion that thls claim is bad. If it be
a valid claim without the other elements which are
requisite to a valid combination, every element is
shown in the prior art in combination.

No. 4 claim is practically the same claim as No.
1, except that it describes the specific method of
winding the wire as described in his specification,

-
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1916 namely the wire at the top of the heating element

MoP™  extending through an aperture in the insulating plate

caxdE o in the opposite direction to the direction in which
N, it is wound up. That method of winding has never

Reasons for Peen adopted by the defendant. It is shown in the

Judgment- prior art. It is also shown that it is a useless method
of winding compared to the one used in practice
both by the patentee and the defendant. Placing
what is practically a useless element into what is
claimed by the first claim of the patent does not, in
my opinion, make it a valid claim. If it did the
defendant has never used the heating element wound
in the manner described by the patentee.

The 5th claim is the same, except he introduces
into the plates around which the wire is wound two
side edges. These edges form a guide as well as
preventing the wires slipping.

Both of these claims in my opinion are met by the
prior art, and if in point of fact they could be upheld,
‘the defendant does not use them. In my opiuion both
of these claims are invalid for lack of patentable
invention or utility, and in any event neither of them
does the defendant infringe. The patentee has
deliberately described the particular method of winding
so as to avold if possible the prior art, and at the
instance of the patent examiner. The specification
was amended in order fo cover the suggestion of the
examiner, and the patentee is now confronted with a
patent prior to his invention, disclosing the exact
method of winding, so that he has inserted an element
into claim ‘“1” which is old and practically useless
as compared with the method of winding both adopted
by the patentee in the manufacture of his toaster
and the defendant. ‘ '
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- Turning to the 2nd and 3rd claims, in my opinion,
having regard to the prior art referred to by Mr. Beam
in his evidence, and exhibited to me by means of prev-
ious patents, previous models of toasters in use and on
the market and the catalogues showing toasters, .all
of which were known and described prior to the alleged
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invention, the only manner in which the patent could

be upheld is by construing these two claims, numbers
2 and 3, as strict construction claims, and, in my
opinion, they are neither of them infringed by the
defendant. :

&

The second claim is for ‘‘an electric toaster com-
“prising a base, heating elements, a frame of inverted -

-“U—shape having rectangular upper corners and

“extending longitudinally of the base, a bar secured

““to0 the horizontal portion of the inverted U-shaped

“frame, said bar having depending tongues, and
‘““cross slots in its upper surface, the upper portion
“of the heating elements being designed to be secured

““to the said tongues, the ends.of the wires thereof -

‘“extending through holes in the base, wires bent
“into inverted V-shape, and having outwardly ex-
“tending projections for supporting the toast, the
““Jower ends of the wire being sprung into holes in the
‘“base.”

This Word “gprung”’ is an error in the language.
The ends of the wires for supporting the toast are all
according to the plaintiff’s evidence formed by a bender.

The ends of the wire are pushed into the holes in

the base. In point of fact, they are not pressed into

the base, but into the insulating material. The
wires are-placed in these holes to prevent any lateral
movement, but these holes form no support to the
wires themselves. The wires are held in place ‘by

the bar which is described as being secured to the -

N
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horizontal portion of the inverted U-shape frame.
This bar has as indicated cross slots. Into the slots
the wire fits so that when fastened in place to the
horizontal portion of the U-shape frame, it forms
a close connection. To my mind, this method of
construction is an essential feature of the plaintiff’s
claim. The defendant’s toaster does not contain this
bar. The wire supporting the toast in the defendant’s
is held from a lateral motion by a notch and obtains
its rigidity by the particular method of fastening
shown in the toaster by means of passing the ends
of the wires through the insulated part of the base.
I think it is quite obvious, if construing the plaintiff’s
patent in the way in which it has to be construed,
as a strictly construction patent, there is no infringe-

. ment.

'I have had occasion to deal with these questions
in Barnett-McQueen Co., Ltd. v. Canadian Stewart
Co., Lid. (1). In the Privy Council case of The Con-
solidated Car Heating Co. v. Came (2), it was held the
defendant did not infringe, where an element specifically
claimed by the patentee as an essential element was
omitted from defendant’s machine. This element
of the bar with the slots was admitted by the plaintiff’s
counsel to be an essential element.

The first claim of the patent being void, the whole
patent falls to the ground unless the provisions of
the Patent Act, Cap. 69, R.S. of Canada, 1906,
sections 2 and 33, which permits the court to discrim-
inate are invoked.

Arguments were addressed to me by the counsel
for both parties,—on behalf of the plaintiff that the
provisions of these sections should be invoked,—
on the part of the defendants that under the circum-

(1) 153 Ex. C.R. 186. @) (1903) A.C. 509.




VOL. XVI] EXCHEQUER COURT REPORTS.

stances disclosed the Court shoald not, discriminate.

As I have come to the conclusion that the defendants .

do not infringe theé second and third claims of the
patent, I do not consider it necessary to determine
this question. There is no decision in our courts,
as far as I know, placing a construction upon these
sections, and .deciding in what class of cases the
court should exercise its diseretion, and I prefer to
reserve my views until a case arises in which it is
necessary to give a deciston.

In the case of Johnson v. The Oxford Knitting Co.,

to which I have previously referred, I followed the .

precedent set by the Privy Council and did not pass
upon the validity or non-validity of the patent as
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a whole, coming to the conclusion as I did that there

was no infringement.
The action is dismissed with costs to be pald by the
plaintiff to the defendants. .
J udgment accordmgly. -

Solicitors for the plaintiff: Fetherstonhaugh & Smart.

Solicitors for the defendant: Blake, Lash, Anglin &
Cassels.

7726—10 !
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BETWEEN:

HIS MAJESTY THE KING, on the information of
the Attorney-General for the Dominion of Canada,

PLAINTIFF;
AND

JOHN G. HEARN, JOSEPH A. COLLIER, OSCAR
Roy, all of the City of Quebee, in their quality of
Executors and Trustees under the last will of the
late Honourable John Hearn, THE QUEBEC
HARBOUR COMMISSIONERS and THE CITY
OF QUEBEC,

DEFENDANTS;

Erpropriation— Assessmeni—Water lols—Wharves—Prospective value—Markel
value— Harbour Commissioners’ Line—Sheriff's sale—62-6% Vie. Ch. 84,
sub-gec. 2 of sec 6.—Possession—Prescription—Power to sell—Want of
regisiration—Deed—Interpretation.

Compensation for land taken should not exceed the amount which
legitimate competition among purchasers would reasonably force the price
up to; nor should it regard the enhanced value of the land arising from thae
public work or undertaking for which the expropriation is made.

2. The element of potential value or prospective ca.pablhty is a consti-
tuent of the market price of the property.

3. Under the Quebec Harbour Commissioners’ Act, (1893) (62-63 Vics.
Ch. 34, sub-sec. 2, sec 6) the rights of the wharf owners are protected and
excluded from the Harbour of Quebec, and therefore do not belong to the
Harbour Commissioners. While these wharves may be built below low-
water mark without a grant, and the owners could not be ordered to remove
them. Secus as against a trespasser.

4, The owners of such wharves have the right to maintain the same
and to'use them, and under the earlier Act of 1858 that right cannot be inter-
fered with without compensation.

5. The ownership of a parcel of land below low-water cannot be claimed
asresulting from a possession consisting in the mooring of boats at the adjoin-
ing wharf,—the bottom of such boats resting on the water above the bed

L
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or by pulling these boats ashore and unloading thereon or on the wharf, 1916
cargoes of wood picked up in the current in the open, or cargoes brought in by TH;EING
schooners or otherwise—because such possession cannot be construed to v
have been animo habendi, possidendi, et oppropriandi. : . Hgzarn.

6. The Quebec Harbour Commissioners on the 10th June, 1864, had the Arg;lent
power to sell as'well what they held at that time; as well as what they acquired ©f Counsel.
subsequently. -

7. Where property yields practically no revenue and is not occupied.y
no allowance for compulsory taking should be allowed. '

8. Under the Code of Procedure of the Province of Quebee, a deed from
the Sheriff of immoveable property after seizure and sale only conveys the
rights and titles of the judgment-debtor; and if through clerical error or
otherwise, the deed puirports to convey more land than the judgment-debtor -
had at the time of the sale, the title to such additional land does not pass
by the deed,—the sale being made super non domino et non poamdento (The
King v. Ross, 156 Ex. C.R. 38 followed). :

9. The want or registration of the deed of sale by the Harbour Commls-
aioners to the defendant in an expropriation case where the interest of all parties
have to be determined, cannot be set up by the Crown,—-the Harbour Com-
missioners’ grantor,—as against the defendant, their legal grantee. The
question of registration of such deed would have to be taken into considera-
tion in a case where the question of priority had to be determined. '

10. The expression in a deed of sale of some water front property in the
Harbour: of Quebec in the following words, "‘extending in depth to low water
line, bounded in front towards the north by Champlain Street, in rear ‘‘by the
Commissioners’ line,""—held to mean the Commissioners’ northern property,
and not the southern line, which would take in all of the Harbour Commis-
sioners’ property immediately opposite.

THIS was an information filed by the Attorney-
General for the Dominion of Canada for the expro-
priation of certain lands required for the construction
of the National Transcontinental Railway, a publlc
work of Canada. | .

The facts are stated in the reasons for judgment.

November 30th, December 11th, 13th, 14th, 15th
16th and 17th, 1915,

The case was heard at Quebec, before the HONOUR—
ABLE MR. JUSTICE AUDETTE. -
~ G. F. Gibsone, K.C. and 4. C. Dobell appeared for

the plamtiff; ¢. G. Stuart, XK.C. for the general
defendants; and J. E. Chapleau for the Clty of

Quebec, added defendant. '
7716—10% ' o
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1916 Mg. Stuart: Two principal questions arise with

Taes Kve  pocnect to our title; how far has the defendants proved

Heazx. g title to the land the Crown has taken, and for which

Artnment it declares its willingness to pay,— and bow far have

" the Harbour Commissioners controverted that title
or shown a good title to what the defendants claim?
The first consideration in view of the attack of the
Crown, is to know what are the powers of the Harbour
Commissioners, and to know how far the titles from
them to the defendants are good. There is no demand
to have any of these deeds in favour of the defendants
set aside, but there is a third person, the Dominion
Crown, stepping in between two other contracting
parties, to say: I do not claim the property, but
the deeds, by which you, the vendor, have conveyed
it to the purchasers are void.

Practically the only statue of importance in deter-
mining the rights and powers of the Harbour Com-
missioners, is 22 Vict. cap. 32. A great many of the
statutes are contained in the supplementary volumes
of the Revised Statutes of Canada, 1886. This statute
will be found at page 27 of this supplementary volume;
36 vict. cap. 62 at page 812; and 38 Vict. Cap. 65
at page 858. The Acts were congolidated in 62 and
63 Vict. Cap. 34.

Now the only matter of importance arising between
the consolidations and the original Act is that some-
where, either in 1873 or later, a provision was intro-
duced that the Harbour Commissioners would require
the sanction of an order-in-council to any sales which
they made. Prior to that date, there was no such
provision, and all of the defendants titles are anterior
to any such provision existing.

The Act (22 Vict. Cap. 32), is an act to provide for
the improvement and management of the Harbour of
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Quebec. The recital to that acts says:—Whereas it is
expedient to provide for the improvemeunt and manage-
ment of the Harbour of Quebec, therefore, by aund
with the advice and consent of the Legislative Council
in the Assembly of Canada enacts: Section 1
defines the limits of the harbours and section 2 vests
the harbour in the Commissioners, the land.”

[BY THE CourT: This came up in the other caSe,

the Ross case.] (1) | _
Quite so, since that there has been a unanimous

decision of the Court of Appeal with regard to the

powers of The Harbour Commissioners. The court
held for the purposes of the Aet, which is specific,
that they could borrow money to improve the harbour
of Quebec. -

[BYy TaE CourT: The Harbour Commissioners are
appointed by The Crown.]
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Not all, some are elected. Some are appointed -

by the Crown, some are elected by the shipping
people, and some by the Board of Trade It is a
composite body.

The words of the Statute are, “it is Vested in the
“Corporation, hereinafter in trust for the purposes
“of the Act.” The purposes of the Act are the
improvement and management of The Harbour
of Quebec;—and the constitution of the Corporation
as originally made, is this:—‘It shall be lawful
“for the Governor, by an instrument under the
‘‘great seal of this Province, to constitute and appoint
‘““three persons, to be, together with the Mayor
“of the City of Quebec, for the time being, and the
“President of the Quebec Board of Trade for the
“time being, Commissioners for the improvement
“and management of the Harbour of Quebec, ete.”

(1) 15 Ex, C.R. 33
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1916 . . ..
—  Then there is a proviso that no Commissioner shall

Tae Ko 1o interested. So that the scheme of the Aet is an

HeARN- incorporation for the purpose of improving and

arGunea. managing the harbour. The Commissioners ‘have
power to purchase, hold and sell movable and immov-
able property as often as they deem fit, and they
have certain other powers not necessary here to
discuss. !

We have got an authoritative and conelusive
decision by the Court of Appeal in the case of The
Montreal Harbour Commissioners, v. The Record

. Foundry and Machine Company(1). It is not reported
in the Court of Appeal, but it was confirmed unan-
imously.

[By THE CourT: What did they hold there?]

They held that such bodies have all the powers
necessary to attain the object of their existence.

[By THE Court: Would you contend that the
Harbour Commissioners have such powers as are
not subject to the jus publicum?]

I say they are private persons, as far as the
right to deal with them, so far as preseription is
involved.

[By THE CoURT: But here they are in possession
of the foreshore on a navigable river. Are they in
a better position than the Crown, than the King
acting In trust for the nation, would be in?)

They are in a far worse position. I cannot pres-
cribe against the Crown, but I can against them.
" They can do anything which the statute authorizes
them to do, just exactly as the Crown could do.
The statute authorizes them to do what was necessary
for the improvement of the Harbour of Quebec, and
for that purpose to sell and dispose of the land in
the Harbour. '

(1) Q.R. 38 8.C. 161.
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The question has come up over and over again
in England where certain trusts have been consti-
tuted  like the Mersey Board and various Harbour

Boards . for the improvement of property. . They-

have been held to be private corporations, not repre-
senting the Crown, but corporations created for a
special purpose as every corporation is by the terms
~of the statutes, yet, in no respect representing the
Crown. :

Whenever a portion of the public domain is demised

to them in trust, they hold it independently, hence-

they have the power to alienate it.
In the case of The Quebec Harbour Commaisstoners
v. Roche, (1) it was held: “The Quebec Harbour
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“Commissioners are a body corporate distinet ~from

‘the Crown and cannot claim the privileges of the
“latter in respect to the limitation -of actions for
“ground .rents and dues, vested in them in trust
“on immovables originally granted by the Crown.”

The corporation owns certain "properties, has
certain revenues, which are to be applied and used
for the purposes of the statute. It stands abso-
lutely in the same position as a private corporation.
It is bound by the terms of its statute—any person
dealing with it is dealing with a private corporation.

A judicial proceeding under our system is binding
upon the person who makes it, unless it be alleged
and shown to be made in error, and if it was followed
by a judgment as it was in this case, then it is a
presumption de jure, -binding upon all the parties,
and specifically binding. upon those who made the
declaration. (2) :

But in addition to thé sheriff’s title, we claim
by prescription at thirty years and ten years.

(1) Q.R. 1 8.C. 385. " (2) See Article 1241 C.C.L.C.
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[By THE CoURT: You claim the part covered by the
wharf?]

Yes there cannot be any question about that.

Now as to the land between high and low water.

I submit we have shown such possession as puts
that particular kind of property, exclusively in our
hands.

Now I would refer your Lordship to a very curious
case which arose with respect to the right of fishing
in Loch Neigh in Ireland, It is the case of Johnston
v. O'Neil,(1) and one of the most curious things in
connection with it is that there was a lease for 5,000
years. The importance of the case is on how little
basis the possession was held to be established in
that case.

Not being navigable waters, the fishing was never
public. Here we have the case of one man claiming
the sole vight of fishing in this enormous body of
water, practically by possession.

The sales by the Harbour Commissioners are
absolutely in the same terms, subject to a rent con-
stituting a capital which is payable at the will of the
grantee or purchaser.

We come to lot 2381, and there again we claim right
down to the Harbour Commissioners line, and I don’t
think, that the Harbour Commissioners in their
defence, have laid claim to any part of that lot—
whether they have or not the sheriff’s sale was on the
26th of August, 1892.

We need very little to rely on preseription so far
as this lot is concerned, and so far as the other lots
go, we claim by prescription. We claim in most
instances down to the line of the wharf, and there can
be no question there whatever as to our possession..

(1) L.R. (1911); A.C. 552.
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There is the case of Patlon v. Morin. (1) It is a
judment of the Court of Appeal. The Judges of the
Court of Appeal, there expressly state the law of the
Province of Quebec. The rights of every person who
does not make opposition are extinguished prov1d1ng
the person is met by a person apparently in possesswn
as owner. The only exception is where the immov-
able is super non domino.

The case of Patton v. Morin was followed in the
Court of Appeal, by the case of LeClerc v. Phillips, (2)
and it was approved in the Supreme Court of Canada
in the case of MacGregor v. Canada " Imestment
Company.(3)

For these reasons, I submit that we have made out
an absolute title to everything we have claimed.
In most instances the title from the owner, in a great
many instances a judicial title, and if there be a
possibility of those titles being defective, and I see

no reason whatever why they should be as any defect.
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has been cured by a prescription of thirty years which

operates practically with respect to all of therri, and

" certainly by a prescription of ten years, for any that

are not covered by the thirty years.

He cites Art. 1010 C.C.L.C.

Mr. Gibsone —The two subjects in controversy and
upon which the Court will have to pass, are, first,
as to the extent of the defendant’s title; and, secondly,

as to the compensation which they should receive

for whatever their rights prove to be.

Ellis, the defendant’s predecessor in title, went to the

Quebec Harbour Commission and asked for a deed
of the beach lot from high water mark to low water
mark—the very land he bought from J anr}ieson, he buys
again from the Harbour Commissioners.

(1) 16 L. C. R. 267. ) Q. R. 4, Q. B., 288.
(3) 21 8.C.R., p. 511.
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It is recited in the deed: “And, whereas, the vendors
““of the aforesaid two lots of ground could have and
“had no right of property beyond the high water
“mark, since the beach lot commencing from high
“water mark to low water mark was the property
‘“of the Government to whose rights the Quebec
‘““Harbour Commissioners have succedeed by virtue
“of an act of the Legislature of the Province of Canada,
““passed in the 22nd year of Her present Majesty’s
“Reign, Chap. 32 &c.” '

The Quebec Harbour Commissioners conveyed to
Ellis the beach lot in front of the Jamieson and Turner
lot, at the extreme easterly end of lot 2376 on the
terms mentioned therein, and they more especially
say that the exact extent of the beach thus conveyed
from the Harbour Commissioners to Ellis is set out
on the plan prepared by Mr. Baillargeau annexed
to the deed.

I produced a copy of the plan annexed to the deed,
and you will there see that what Ellis bought from
the Harbour Commissioners was from high-water
mark to low-water mark, and that his wharf extends
considerable beyond the low-water mark.

The argument which I draw from this, and the
fact I consider established by us, is so far as this
east section is concerned, that all that Mr. Ellis
possessed, or pretended to possess, was down to low-
water mark. He had a piece of wharf extending
out into deep water shown on this plan and it is men-
tioned in his deed of acquisition, but it is especially
mentioned in the deed, that all Ellis acquires from
Jamieson or from The Harbour Commissioners is
down to the low-water mark. _

So far as his wharf extends beyond low-water, it
was tolerated, first by the Government, and after-
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wards by the Quebec Harbour Commissioners. , It is
by tolerance that the Ellis wharf was there, and it
is by tolerance that that wharf is there now.

I must also say that no claim was made in thls
case on any other'title, and I am certain that none
existed in favour of }Ellis beyond low-water mark.

The tolerance granted by the Quebec Harbour

Commissioners in 1861 for this wharf to lie on their

land below low-water mark continues to exist,-the

situation is exactly today what it was then, viz.,

that this wharf lies by tolerance on the Harbour
Commissioners land. The wharf belongs to the
defendant, I do not deny that. I am quite. willing
they should be compensated for it, but they cannot
ask compensation for the. land it does mnot belong
to them.
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Whether against the Crown or against the_ Quebec

" Harbour Commissioners, that possession began pre-

cariously. If possession is taken by tolerance as

in this case, it is always deemed to be continued,
and not possession animo domini, unless in intervention

of title. In this case there is none. There is a stock
~example of this in France, where a forest was pos-
sessed for 700 years by a community, and it being
proved that they were precanous possessors, it was
held that no prescription could. be acquired, as no
intervention of title had been begun. All that Mr.

Ellis pretended to have as to the soil, was down to =

the low-water mark, so far as this eastern section is
concerned. '

In order to prescribe by thirty years one must

possess as-' proprietor with the intention of being

the proprietor. The rule is, however a possession
commences it continues that way. If possession
commences as by tolerance it continues as by tolerance
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and it can have no effect at all in acquiring prescrip-
tion. It is only possession animo domini which
has that effect. Of course the rule of the Code is
that everyone is presumed to possess as proprietor.
I combat that by going back to Ellis’ title and show
it was not a possession beyond low-water mark.
He acknowledges in this deed he has no title to it.
Section 2196 of the Code says:—“Acts which are
“merely factulative or of sufferance, cannot be
“the foundation, either of possession or of prescrip-
“tion.”

I quite admit that if Mr. Ellis had no title whatsoever
and had been in possession with the wharf built upon
the property, the presumption would be that he was
possessing animo domini, but if I go back and find
that in the title, the deeds by which he got possession,
there was an acknowledgment, express or implied,
on his part, that it was only a sufferance that he
was exercising, I thereupon establish, I contend,
there was no legal possession and there can be no
prescription—regardless of whether the property
belongs to the Crown or The Quebec Harbour Com-

missioners, or anybody else. If he did not have

possession animo domini, he cannot preseribe, and
I will show by his deeds by which he entered into
possession he acknowledges that he had no claim or
rights to the property whatever.

[BY THE CourT: Do you give him the wharf by
benevolence or by title?]

I think he is entitled to it by law. He was allowed
to put his wharf there, it was allowed there by suffer-
ance, but it belongs to him. We cannot take the wharf
away from him without compensation, perhaps the
Crown at the time could have forced him to remove
it, as a nuisance, but to take it from him without
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compensating him, is another thing, and I admit

we are bound to compensate him for the wharf.
With regard to the title of lot 2381, that depends

on whether the Harbour Commissioners had a right

to sell or not. If the Harbour Commissioners had

a right to sell that land; if they had a right to sell
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- below high-water mark, the sale exists and the defen-

dants in this case own the whole thing.

The Doherty lot, No. 2385 is the only one in which
they claim to go as far as low-water mark. There
is nothing really between us there except as to whether
the Doherty’s or the present defendants can claim
title to a beach lot—can claim ownership of a beach

lot in this public harbour without any title to it, either.

from the Crown or from anybody.

The only title they can show is from 1nd1v1duals :

the Doherty Estate, but for this property to go out

of the domain of the Crown or to leave the Harbour -

Commissioners, there should be some title, They
cannot prescribe against the Crown, and in case of
the land belonging to the Harbour Commissioners, I say
that the Harbour Commissioners had no right to sell.
- Now with regard to 4402. William Wall who
gave this title died and left a number of heirs, Jean
- Wall, Marie Wall, Joseph Wall and another, and
these individuals sold to Hearn. A

Now what was it they sold? They sold their quarter
share each in succession to the late William Wall, so

that the late Mr. Hearn and the defendants here,

are here merely as representing William Wall. They
acquired what rights he had and continued his rights.
Whatever William Wall had, the present defendants
have and we have this titre nouvelle granted by
their immediate auteur, declaring what he possessed
was down to the low-water mark, on the old John
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Baptiste Larue plan. How they can come forward

‘and say their possession went beyond low-water

mark, I fail to see.

[By THE CourT: Their wharf is built beyond.]

It is a matter of tolerance. The Harbour Com-
missioners .are not so litigious as to call .in question
an act of possession or use of the beach.

The defendants want to set up possession to a
beach because some of their tenants left their boats
there, and to set up possession to the deep water
because the Harbour Commissioners did not prevent
them putting a boom there. I think they are over
shooting the mark, both in law and in fact.

Because the property is described as cadastral
number 2403 in the sheriff’s sale and because the ca-
dastral description declares that the lot goes out as
far as the Harbour Commissioners line, then they
claim a title. I think it is clear and undoubted law
that the cadastre does not create title; the cadastre
is the supposed description of different lots lying
within limits, but it does not create titlee. = What
was sold and what was conveyed was the rights that
were owned by Mrs. Charlton. Mrs. Charlton was
the defendant. Elizabeth Doyle and Mrs. Charlton
were the defendants in the suit of the property sold
by the sheriff, and what was actually conveyed was
only what rights Mrs. Charlton had, as far as any
surplus’ was concerned, Mrs. Charlton was not in
possession animo domini. Mrs. Charlton only claimed
to own and only possessed down to low-water mark.
With regard to any other property, nothing beyond
low-water mark was animo domini. '

The descriptions contained in 12-E (Lot 2409)
shows with perfect clearness that all that is intended
to convey, and all that was conveyed, was down
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to low-wa,ter mark, and the expression of the Harbour E"E / 3
Commissioners’ line is not to be used as contended T2 Kwa
for in the present case on behalf of the defendants. Hff“ "
Our title deed to 1839 was down to low-water mark, Aréament
and was established by the plan which is in the exhibits. —
In- the case. ‘
We took the. property over by a deposﬂ: of the
plan and we became the absolute purchasers from
the fact that the Harbour Commissioners a.ccepted
our - tender. - ‘ '
I submit the court shoild hold that a,t the trme
of the expropnatmn the title was in the Quebec - .
Harbour Commlssmners and they are entltled to-.
- receive the money. - - Co
The technical title of ownership is in the Harbour
Commissioners and in the Harbour Commissioners
alone, the registered owners. : ‘
- The very terms of the sheriff's deeds themselves
every one of them, state exactly what they purport. to
convey. If there be a description mentioned, that
is not to.be consisdered very seriously because the
deed itself states that there is no warranty of contents.
- I have listened with a great deal of interest to
the authorities Mr. Stuart has cited, }:)ut they do
not apply to this case. The cases conecern an
entirely -different matter and are, not applicable.
What is applicable are the words of the statute..
[By THE Court: Would you contend under section
2, of the Act that the Harbour Commissioners: would
have no right to lease.] o
What is contemplated is that they should bu11d
wharves and develop them, they cannot part Wlth -
the fee.
Mr. Dobell followed on behalf of the Crown and
submitted that the Harbour Commissioners are the

-
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Crown’s representatives and the Crown owns the
soil of the river.

Taylor v. The Montreal Harbour Commissioners.(1)
I think that case will clearly show the soil of the
river still remains in the Crown. \

As long as the solum belongs to the Crown, defendant
cannot prescribe. See La Chapelle v. Nault (2).
The court there says prescription cannot be invoked
against the lands belonging to the Crown, as long
as these lands have not passed out of the public
domain.

Counsel for defendants, referred to the case of
Quebec Harbour Commassioners v. Roche,(3) that was
a8 case with respect to arrears of rent. I quite agre
that in that case there is a prescription against the
Harbour Commissioners, because their charter dis-
tinctly says that all rents that have been previoulsy
paid to the Crown, shall belong to them, but these
lands that are not given away by previous title are
vested in the Harbour Commissioners in trust.

[BY THE CourT: ‘‘Possess’” would cover what they
have under section 2.]

Mr. Stuart, in reply. My contention is that the
Harbour Commissioners were given power to dispose
of all the property that they were vested with.

Now, with respect to non-registration (See Article
2098 of the Code).

Mr. Gibsone’s argument is this: that the title deed
has not been registered. We have made an offer,
the Harbour Commissioners have accepted that
offer, that makes a binding bargain between us. The
Harbour Commissioners could no more accept the
offer to purchase the land of which they were not
the owners than anybody else could. They did

(1) Q.R., 17 8.C. 275. (2) 6 Rev. de Jv. 5.
(3) 12 R.8.C. 365.
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not purport to sell. They said in the pleadings, we
do not own the land but are willing to accept your
offer. | ’ . ,

One other point of law with respect to the sheriff’s
sale is submitted. Mr. Gibsone argues as to. Mr.
Ellis and those other persons to whom this pro-
perty was sold, that they were in possession to the
extent of having wharves—they were there by toler-
ance, therefore the man who buys acquires only
‘the rights which the owner had. 1 look wupon
that view directly contrary to the holdings of all
of our Courts. He is the apparent owner,—they
seized upon him. The real owner must come in and
say that property is mine and stop the sale. If he

does not do that, he loses all his rights against the:

purchaser, but he would go a good deal further. It
extinguishes absolutely his rights and every authority

cited is in those terms. Mr. Gibsone’s argument -

would go to reduce the value of the sheriff’s title,
' and you would be bound to investigate what was the
title of the -defendant. Our law is distinctly the
reverse. If a property is sold with a person in posses-

sion, the real owner must come in, and, if he pretends.

he is the real owner and the man who held the property
was a tenant, he must take proceedings to have
the sheriff’s sale vacated. As long as the sheriff’s
sale stands, it is good. , :

AvupgTTE, J. now (May 6th 1916) delivered judg-
ment, ‘ ,

This is an amended information exhibited by the
Attorney-General of Canada whereby 1t appears,
inter alia, that, at two different dates hereinafter
mentioned, certain lands belonging to the defendants,
were taken and expropriated by the Crown, under

7726—11
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the authority of 3 Ed. VII Ch. 71, for the purposes
of the National Transcontinental Railway, a public
work of Canada, by depositing plans and descriptions
of the same, on the 8th November 1913 and the 30th
November 1915, respectively, in the office of the
Registrar of Deeds of the Registration Division
of Quebec.

The lands expropriated herein are parts of the
defendants’ properties respectively known and referred
to herein under their cadastral numbers, 2376, 2381,
2385, 2393, 2394, 2402, 2403, 2404, 2409 and 2410.

The Crown, by the amended information, offers
the sum of $27,079.49 in respect of the lands described
in paragragh 2 of the said information, together with
40 cents a superficial foot in respect of the land des-
cribed in paragraph 6B thereof.

The defendants representing the John Hearn Estate
aver by their plea that they are owners of all the
lands expropriated herein, and claim therefor the
sum of $254,560.

The defendants, The Quebec Harbour Commis-
sioners, claim the ownership of the property described
as Lots 102A, 104B, 107A, 107B, 105B, 107C, 108B,
109A, 110F, 110E and 110C, on the plan deposited
on the 30th November 1915,—and also all land below
low-water mark on cadastral lots 2385, 2402, 2403,
2404, 2409 and 2410, in virtue of 22 Viet. Ch. 32.
And they further declare they accept the Crown’s

offer of 40 cents per superficial foot for the same,

as stated in the amended information. -

The defendant, The City of Quebee, claims the
small passage or land on 2376 and the street known
as Phillips’ Lane between 2389 and 2392 and also
the street called by them “McInenly”’ lying between
Lots 2398 and 2402 and with respect to the indemnity

7
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to be pald therefor, they leave that matter in the
hands of’ the Court.'

While these several lots or parcels of land W111
have to be treated separately and a special compen-
sation fixed in respect of each of them, I wish as
a prelude, to offer some general observations respecting
the character of the properties and their location in
the City of Quebec. A reference to plan Exhibit
- No. 3 is necessary to properly understand their loca-
tion and their relative juxtaposition. All these pro-
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petties are situate on Champlain street, in “‘Lower -

Town’’ in the City of Quebec, and extend back. of
that street towards the River St. Lawrence, in the
- Harbour of Quebec.

The Crown has expropriated from these properties.

the right of way for the National Transcontinental

Railway, coming into the -<city on the water front

as far as the old Champlain Market, and took all the
land, belonging to the defendants, on. the river side
from the north line of the right of way. Thus leaving
the defendants with a-certain piece of land-on the
porthern side of the right of way to Champlain street.
The part or piece of land so left to the defendants is,
with the exception which will be hereafter mentioned,
covered, with dwelling houses with a small yard at
the back. These buildings are being used for resi-

dential purposes and are subdivided into several small -

lodgings to the one house and are occupied by tenants

of the labouring class, yielding very small net revenues.
The back part of their property, that is the part on
the, water front, is in some cases partly covered by
old wharves running out at various distances. These
wharves were built many years ago for a trade which
- no longer exists and for a number of years back have
practically remained unused and indeed show the

7726—113
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1918 result of wear and tear occasioned by time and age.
Tre Kine

v While indeed, these properties at some time back,

HEARN.  when the timber business and ship building were at

Sadmment. their best in Quebec and when large rafts of timber

" were being towed down the River St. Lawrence to

Quebec and placed in the several coves adjoining the

city, and while the water front of some of these pro-

perties were then used for retaining the logs and

timber by booms stretched in front of them,—these

properties then commanded quite a value;—on the

other hand this trade has now almost completely

vanished and disappeared from Quebec since a number

of years, with the result that this water front property

had gone down to very little value on the market.

at  the present time and at the date of the expro-

priation. In fact, it is a qusetion as to whether

there would now be a market for such property at
Quebec, but for the public works now going on.

By reference to the title deeds respecting these
properties, it will be found that most of them were
sold by the Sheriff and bought for trifling amounts.
Some of the witnesses, however, looking probably
at the prospect of Quebec in the future, taking into
consideration the prospective potentialities of these
properties, when the harbour will have been completely
developed and possibly a large trade created, have
placed a large value upon this water front property
at the present time which I am of opinion is not
justifiable under the present circumstances while
admitting they have a certain value; but this potential
adaptability is too far in the future to be given it
that value to which they testify. Indeed, the com-
pensation which should be awarded is in no sense more
than the price that legitimate competition of pur-
chasers would reasonably force it up to. Why
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should the Crown be’ charged with this enhanced
value to these properties which is to be derived from
the very public work for which the expropriation has
taken place? Who besides the Crown could undertake
these gigantic works? There would seem to be no
competition. And when the owner of such property
1s given more than the price or market value of his

property to him for his’own purposes and all that any
one else would offer him, except the taker, what else
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can he' ask, if not part of the value of that land to -

the taker after the latter has given it this enhanced
value by the expenditure of large sums of money
in the performance of the works under development?
Why should the public Exchequer be charged with
this enhanced. value? This element of  potentiality
or prospective capability, call it what you may, is
after all nothing but an element in the market price
itself. ‘ _

I cannot refrain 01t1ng here agaln the admlrable
observations upon this point by Rowlatt, J. in the
case of Sidney v. North Eastern Railway, (1) at page
637, where he says, viz:—

“Now, if and so long as there are several com-
‘“‘petitors including the actual taker who may be

“regarded as possibly in the market for purposes

“such as those of the scheme, the possibility of

“their offering for the land is an element of value

“in no respect differing from that afforded by the

‘““possibility of offers for it for other purposes. As

“‘such 1t is admissible as truly market value to the
‘‘owner and not merely value to the taker. But.

““when the price is reached at which all other competi-
“tion mustbe taken to fail to what can any further °

‘““value be attributed? The point has been reached

(1) (1914) 3 K. B. 637. :
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.“When the owner is offered more than the land is

“worth to him for his own purposes and all that
“any one else would offer him except one person,
“the promoter, who is now, though he was not
“before, freed from competition. Apart from com-
“pulsory powers the owner need not sell to that
“one and that one would need to make higher
“offers. In respect of what would he make them.
“There can be only one answer—in respect to the
‘““value to him for his scheme. And he is only
“driven to make such offers because of the unwil-
“lingness of the owner to sell without obtaining
“for himself a share in that value. Nothing repre-
“senting this can be allowed.”

And at page 576 of the Cedars Rapids Case (2)

Lord Dunedin lays down the following rule for guidance
upon the subject of special adaptabilities in the

following language:

“For the present purpose it may be sufficient
“to state two brief propositions:—(1) The value -
““t0 be paid for is the value to the owner as it existed
“at the date of the taking, not the value to the
“taker. (2) The wvalue to the owner consists
“in all advantages which the land possesses, present
“or future, but it is the present value alone of
“such advantages that falls to be determined.

“Where, therefore, the element of wvalue over
“and above the bare value of the ground itself
“(Commonly spoken of as the agricultural value)
“consists in adaptability for a certain undertaking
“(though adaptability as pointed out by Fletcher
“Moulton, L. J., in the case cited, is really rather
“an unfortunate expression) the value is not a
“proportional part of the assumed value of the

(2) (1914) A. C. 569,
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“whole undertaking, but is merely the price, en-
“hanced above the bare value of the ground which
“possible intended undertakers would give. " That
“price must be tested by the imaginary market"
“which would have rules had the land been exposed
“for sale before any undertakers had secured the
“powers, or acquired the other subjects which
“made the undertaking as a whole a realized pos-

“sibility”’.

Then the use made of these properties at the time
of the expropriation must be taken into consideration.
Bailey v. Isle of Thanet (1). .

Undér the provisions of sec. 2 of 22 Vict. Ch. 32
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(1858), all land below the line of high water on the -
north side of the River St. Lawrence, within the

boundary of the harbour of ‘Quebec, as defined by
Sec. 1 of the same Act, became vested in the Corpo-
ration of the Harbour of Quebec in trust for the
purposes of that Aect; reserving, however,. to every
riparian and other proprietor of a deep waler pier,
or of any other property within the harbour, the
right to continue to use and enjoy his property and

mooring berths in front thereof—until such right,

title or interest shall have been acquired by the Cor-
poration of the harbour of Quebec. In other words,
whatever riparian right and rights of moorage existed
. at the date of the Act, were duly respected and reserved.
Therefore these rights so preserved by the Act, would
prevent the Corporation of the Harbour of Quebec
from building opposite these lands w1th0ut ﬁrst
acquiring such rights.

Then in 1899, by 62- 63 Viet. ch. 34 -Sec. 6, the
Consolidation Act, the harbour of Quebec is again
defined and are excluded therefrom the lands and

i

(1) (1900) 2 K. B, 722.
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16 certain rights in respect of which the Harbour Com-

Tae Ko pissioners had not acquired title,—and by Sec. 21

HearN.  thereof, all the lands defined as forming the harbour,

Seasons Ior subject to the reservation just mentioned, are also

~ declared vested mn the corporation and the fee is in

the trustees for the purposes of the Act,—for the
purposes of their trust.

Having offered these general observations, I will

now deal with each lot separately.
Lot 2376.

The two principal questions to decide with respect
to this lot are first the extent of the land to which
each defendant’s title will show him entitled to and
secondly the amount of compensation for the rights
and interest in the property to which the defendants
are respectively entitled to. - .

The counsel for the Crown, in his argument, prac-
tically recognized defendant Hearn’s title down to
low water mark, together with the rights in the wharves
but not in the land upon which the wharves are
erected south of low water mark.

The chain of title in respects to this lot being some-
what long, it is found unnecessary to refer to it in full
details, it will be sufficient to say that all these lands
below high water in the harbour left the lands of the
Crown either by grants from the Crown or under the
‘statute above referred to, (the Act of 1858) and where-
by what had not already been sold, became vested in
the Harbour Commissioners. The Harbour Com-
missioners have made the sales referred to at trial,
the deeds for the same being filed herein as exhibits,

. upon the usual reservation of ground rents and the
capital thereof guaranteed by the privilege of bailleur




¥OL. XVI] - EXCHEQUER COURT REPORTS.

¢

de fonds, and as further secured by their oppositions

afin de charge and the judgments thereon, at the
time of the Sheriff’s sale. The.Harbour Commis-
sioners are also entitled to the ground rents,—or the
capital representing the same, under the Crown
Grants issued before 1858 as in the case of the Maxham
Grant. Some of the wharves built below low water

mark were in existence as far back as 1853 and while .

the Crown declares its- willingness to pay for the

WhéJrf, it declines to pay for the land upon which such
wharves are resting for that part below low water. It

was held by Andrews, J., in.re The Quebec Harbour
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Commassioners v. Roche, (1) that “The Quebec Har-

bour Commissioners. ‘“(created by the Statute 22

“Vie. Ch. 32) are a corporate body, distinet from =

“the Crown, and cannot claim the privileges of the
“latter in respect to the limitations for ground rents

“and dues, vested in them in trust, on immoveables -

“originally granted by the Crown’’; and if adopting
‘that view, it would be necessary to decide that, the
possession of the solum, below low water mark, by
the erection of these wharves has given title to the
owners thereof as against the Harbour Commissioners,

in whom the harbour, as defined by Sec. 1 of the |

statute referred to, is vested. 'See also in support
of the same proposition, the case of The Monireal
Harbour Commissioners v. Record Foundry & Machine
Co., (2) confirmed on appeal,—Johnston v. O’Neil,
(3) The King v. Tweedie, (4).

But are not, indeed, the rights of the wharf owner
conceded and protected by the proviso of Sec 2 of
22 Viet. Ch. 32 which reads as follows:—

“Provided always that every riparian and other

‘“‘proprietor 'of a deep water pier, or any other pro-

(1) Q. R.18, C. 365. - (2) Q. R.388.C. 161,
(3) (1911) A. C. 583. _ (4) 52 8. C. R. 197.

-
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“perty within the said boundaries, shall continue
“to use and enjoy his property and mooring berths
“in front thereof, as he now uses the same, until
“the said corporation shall have acquired the
“right, title and interest which any such proprietor
“may lawfully have in and to any beach property
‘“or water lot within the said boundaries; nor shall
‘““the rights of any person be abrogated or diminished

“by this Act in any manner whatever.”

Then the Consolidation Act of 1899 (62-63 Vict.
Ch. 34), by sub-section 2 of sec. 6 excludes these
wharves from the harbour of Quebee, and they there-
fore do not belong to the Harbour Commissioners.

Counsel for the Crown further contends these
wharves so built below low water mark, without a
grant and allowed to be there by tolerance, could be
ordered to be removed as a nuisance. That might be
so as against a trespasser, but not as against the
owner of the wharf, who is protected by the statute.
And after all, what tangible interest or right would
be left, after the right to maintain such wharf is
recognized by statute, the ownership of the same
being in the present occupants of the soil?

But for the expropriation proceedings, these rights
would never have been questioned. And the interest
in and the right to have these wharves where they
stand, so protected by the two statutes above men-
tioned, are substantial and any interference therewith
should be compensated. And after all, is it not only

. reasonable and just to concede the ownership or the

equivalent thereof, of this land upon which rests these
wharves,—with rights or moorage and all other value-
able rights attached thereto,—which had been in the
possession and enjoyed by the defendant Hearn and
his auteurs for years and years back,—more than
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would be necessary to acquire them by prescription.
The owners have the right to maintain their wharves
and to use them and that right cannot be interfered
with without compensation, under the Act of 1858.

It is, however, otherwise respecting the small
piece of land below low water mark claimed by the
defendants and which lies at the south eastern extrem-
ity of this lot within the area marked by letters
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U, X and Z on plan 3. This small piece of land or

beach is claimed by possesion consisting in the mooring
of boats at the wharf, the bottom of such boats resting

on the water above the bed or by pullmg these boats

ashore and unloading thereon or on the wharf, cargoes
or small pieces of wood picked up in the current
‘in the open. Such possession was not and cannot

be construed to have been done ammo habendz, . pos:

- sidends et appropriandi.

Having said so much, we have now, to congider
the question of the quantum of the compensatlon
which should be paid the defendants in respect of

this lot 2376. A difficult question, indeed, in a case '
of this kind in view of the fact, mentioned in the
beginning, that there was practically at the date

of the expropriation, no market for that class of
property in that neighbourhood, but for the consid-
eration of the public works in question in this case.

On the north eastern part of this lot, there is a

building” yielding very small revenues. There is no

building on Champlain street to the west of Lot
2377. The net revenue of the dwelling has been in
1910-1911,—the sum of $132.51; in 1911-12, the
sum of $145.11; in 1912-13, the sum of $26.51 and
in 1913-14, the sum of $185.32,—and this has been

the average revenue of the property during the pre-

ceding 20 years. The wharves gave a barely nominal
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revenue. The assessment of the lot in 1903-04 was
$4,600; in 1908-09, $10,000 and in 1913-14, $10,000.

Therefore, from the northern line of the right
of way to Champlain street the estate of Hearn is
left, for the eastern part, with a building and a small
yard at the back and for the western part with a vacant
lot.

In accordance with an understanding between
the Court and counsel, it being realized at the argu-
ment that I had not upon plan 3 the several areas
measured, I have procured from Mr. A. Tremblay
the engineer who has measured all these lots—and
whose measurements have been readily accepted,—
the measurement of the area for which compensation
should be, in my opinion, allowed and it has been
marked in yellow on a copy of plan Exhibit No. 3,
which copy I have placed on record as No. 3b. The
total area should be 25,280 sq. feet, to which should
be added the area of the Gore, namely 1,529 sq. feet,—
but the Gore not running down to the Commissioners’
line. From this area should be deducted 641 feet,
the area covered by the small lane which belongs
to the City of Quebec; leaving a net area of 26,168
sq. feet for which compensation should be given
the Hearn Estate.

I have had the advantage, accompanied by counsel,
of visiting and viewing the premises in question,
and after giving due consideration to the evidence
and to all the circumstances of the case, I have come
to the conclusion to fix as a fair and liberal compen-
sation, the sum of $51,373.57, inclusive of the usual
109, for compulsory taking. This amount to cover
the value of the land taken, the wharves, all riparian
or other rights of every kind whatsoever, together
with the damages to the balance of the property
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remaining in the hands of the Hearn Estate. Thiss 2¥
sum however, is to be paid to the said Estate, upon ~=* Jwe

giving the to Crown a release of the capital, rents ==
or interest remaining due the Quebec Harbour Seuons for
- Commissioners under the several grants or sales in =
.respect of Lot 2376. Failing the production of such

release, the capital of the said rents, with all arrears

and interest, are to be paid. the Harbour Commis- -
sioners and then the balance paid over to the Hearn

Estate. - - .

Lot 2381.

; ! : '

This lot, as will be seen by reference to plan Exhibit
No. 3, extends from Champlain street to the Harbour
Commissioners’ line. The only legal objection raised °
by the Crown in respect of this lot is the contention .
that the Harbour Commissioners had not, under
the Act, the power to sell at the date they sold, on the
10th June, 1864; they could only sell what they had
acquired by purchase subsequent to the passing
of the Act. T must hold against that view from the’
reading of the Act; and indeed it is hardly proper
for the Quebec Harbour Commissioners in an action
of this kind, to come and say to the defendant Hearn,
(who claims under their auteurs Gregg, the vendees
of the lot):—True I sold you this beach lot, but I
had no power to do so, and in the distribution of the
compensation monies here I claim the same. That
is a right to be ascertained under the Expropriation
Act as hereinafter mentioned under the observations
made in respect of lots 2404 and 2410, and as between
the Harbour Commissioners and the Estate of Hearn:
It is unnecessary to repeat herein in support of my
view, all is said under lots 2404 and 2410, which
will all apply to this lot so far as applicable.
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There -is a dwelling on Champlain street with a
small yard at the back. Here as in respect to all
the lots expropriated, the Crown has taken everything
south of the northern line of the right of way leaving
the defendants with a building on Champlain street
and a small yard at the back. No revenue was
ever derived from the wharf and the house yielded
a net revenue in 1910-11 of $82.66 and in 1914-15—
$128. The revenues since 1890 have been about
the same.

I have bad the advantage of viewing these premises
and giving due consideration to the evidence and all
the circumstances of the case, I have come to the
conclusion to fix the compensation at the sum of
$9,450.49, inclusive of the usual 10%for compulsory
taking. This amount to cover the value of the land
taken, the wharf, all the riparian rights of every
kind whatsoever, together with the damages to the
balance of the property remaining in the hands of
the Hearn Estate. Out of this sum the capital, rent
and interest, which may remain unpaid to the Quebec
Harbour Commissioners shall have to be deducted
and- paid over to them.

Lot 2385.

This property which runs down to low water mark
was acquired by the Honourable John Hearn on the
10th December, 1884, more than 30 years ago. The
beach lot between high water and low water left the
hands of the Harbour Commissioners on the 15th
October, 1867. The Estate of John Hearn is entitled
to the whole of the compensation, upon paying to the
Harbour Commissioners the capital, rents and interests,
which may remain due upon this lot. The total
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~area taken is 2,629 squa.re feet upon which there are

. 523 cubic yards of whatf.
" The Crown has expi'oprlated from thls proper’cy_

the right of way for the National Transcontinental
Railway taking all the land belonging to the estate
of Hearn, on the river side from the north line of the
right of way, which extends to low water mark. = Thus
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leaving the defendant with a certain piece of lé.nd.

on the northern side of the right of way to Champlain
street, and upon this piece of land so left to the defend-
ant, there is a dwelling house with a small yard at
the back. - This dwelling house yielded a net-revenue
in 1910-11 of $121.43 and in 1914-15, $133.75, this
‘being the. average for the ten preceding years. No

special revenue was derived from the Wharf which was

for the use of the tenants. .
I have had the advantage, accompamed by counsel
of viewing this property and taking the, evidence into

consideration and all the circumstances of the case,
I am of opinion to fix the compensation at $5,134.14,—

inclusive of the usual 109, for -compulsory taking,
with interest thereon from the 8th November 1913

to the date hereof. This amount to cover the value
of the land taken, the wharf, all the riparian rights -

of every kind whatsoever, together with the damages
to the balance of the property remaining in the hands
of the Héarn Estate. Out of this sum, the capital,
rents and interest which may remain unpaid to the

Quebec Harbour Commissioners shall be. deducted:

and paid over to them.
Lots 2393 and 2394.

These two adjoining lots will be treated together.
The Crown has expropriated from this property,
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I8 the right of way for the Transcontinental Railway,

Tas K6 taking all the land, belonging to the defendant, the
Hear¥.  Hearn Estate, on the river side, from the northern
Suaement. line of the right of way; thus leaving the defendant
~ with a certain piece of land between the northern
line of the right of way and Champlain street, com-

posed of two adjoining piedes of vacant land.

The southern boundary of these two lots is ad-
mitted down to low water mark. The total area
of land expropriated is 8,552 sq. feet upon which
there is 2,078 cubic yards of wharf.

These two vacant lots yielded practically no revenue,
excepting perhaps some years about $20. The

wharves were not leased.

The municipal assessment in 1903-04 was $§ 200.
¢ “ 1908-09 was  200.
“ “ 1913-14 was 2,700.

I have had the advantage, accompanied by counsel,
of visiting and viewing these premises, after giving
due consideration to the evidence and to all the
circumstances of the case, I am of opinion to fix the
compensation at the sum of $10,841. Considering
that these properties yielded practically no revenue
and were not occupied, there is no reason why there
should be any allowance for the compulsory taking.
This amount will carry interest from the 8th Novem-
ber, 1913. ‘

Lots 2402, 2403, 2404, 2409 and 2410.

These five adjoining lots will be treated together,
with respect to ascertaining the conpensation for
the same. The title to each and their respective
area will, however, have to be approached separately,




VOL. XVI] -EXCHEQUER COURT REPORTS. :

but the value of the five lots will be fixed en bloc,
for the five, as was done in adducing the evidence.

"

Lot 2402.

St 4
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Jqument.

Coming first to lot 2402, it may be said that the

Crown concedes title to low water mark only, and the
defendant, the Hearn Estate claims down and out
to the southern Harbour Commissioners’ line. The

wharf built upon this lot goes south beyond low water - °

mark for a certain distance. The Hearn Estate

has no grant or title for that part below low water -

mark; but claims by prescription down to the Harbour
Commissioners’ southern line. . The possession in-
voked by them is not such as would give title by pre-
scription, and for the reason given in ‘respect of lot
2376, I will allow down to the end of ‘the wharf, sub;;ect
to what has already beeh said under No. 2376.

~ In Exhibit 33, we have an Order in Council passed
on the 22nd April, 1837, authorizing the issue of

letters patent to one Peter Murphy, upon the ‘latterv

producing satisfactory titles to the Attorney-General
that his property extends to low water. ‘We have
no evidence of any such compliance with the require—
ments of this Order in Council, and it was never
proved that any grant did ever issue. ’

' The net revenues derived from the dwelling upon
this lot has been in 1910-11, $162.91, and in 1914-15

$208.46. The revenues having been about the same

for .the ten ‘preceding years. :
The area for which recovery can be made will
be down to the end of the wharf, there being no- title

or proof of apy kind showing that the deep water lot .

-ever passed out of the hands of the Harbour Com-
.missioriers as vested in them undexj the Act 22 Vict.

7726—12
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Ch. 32. The compensation will also cover all riparian
rights, including that of stretching booms in front,

- subject to the paramount right of navigation.

Lot 2408.

The claim made by the Hearn Estate in respect
of this lot is down to the Harbour Commissioners’
southern line. They have a wharf built out some
small distance below low water mark. The Crown
concedes title to low water mark.

There has been no grant proved for the area between
low water and the said Harbour Commissioners’
line; but the defendants having bought at the Sheriff’s
sale on the 28th November, 1890, the property sold
on Edward J. Charlton, and the Sheriff’s title de-
scribing the lot by the cadastral No. 2403, instead
of a description by metes and bounds, they claim .

"that the whole cadastral No. 2403, carries them

down to the Commissioners’ southern line.

We will now have to ascertain what did actually
pass under this sheriff’s title, and to what area did the
fee in the defendant Charlton extend at the time of
such sale.

This lot was sold by Coffin to Doyle, on the 1st
February, 1826, down to low water mark. Doyle
died and his widow Johanna Nolan married Miles
Kelly. On the 7th TFebruary, 1856, Mrs. Miles
Kelly gave titre nouvel to the Coffin Estate, and in
that titre the property is described again by metes
and bounds down to low water mark. Mrs. Miles
Kelly died leaving her property to her daughter
of the first marriage, Elizabeth Doyle, who married
Charlton, and on the 14th October, 1868, she, Mrs.
Charlton, gave again title nouvel wherein this property
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is still deseribed down to low water mark. After-

the cadastre became in force, the registration of
this lot was renewed on the 23rd January, 1873,
and therein again the property is described down to
low water mark. There is also the sale by the Sheriff
on the 4th August, 1884, to Bolger, and the sale
of the latter to Charlton, subject to the hypothecs
in favour of John Hearn. These two deeds speak
clearly for themselves. Then comes the sale by
the Sheriff in 1890 to John Hearn, above referred to.

What was vested in the Hearn Estate’s prede-
cessors in title is clearly what, down to the time the
cadastre came in force, namely in 1872, is described by
metes and bounds to low water mark. True the
Sheriff’s sale to Hearn, in 1890, described the property
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sold -by its cadastral number; but the cadastre does .

not constitute title. It is merely descriptive, -and
it may be said it is very often erroneous in its de-
scription, as it has been my experience to. ascertain
in respect of a number of properties a little higher
up the river. )
Be that as it may, the question now to be decided
is whether or not, by the Sheriff’s sale of 1890, that
part,—between low water mark and the Harbour
Commissioners’ southern line, did pass, and whether
notwithstanding the title to the same held by the
Quebec Harbour Commissioners under the statute
of 1858 and 1899, the ownership of this space passed
to the defendant under the Sheriff’s title. -
Under Article 699, C.P.C., the seizure of immov-
. ables can only be made against the judgment debtor,
and he must be, or reputed to be, in possession of the
same animo domini. Under Article 779, the purchaser
takes the immovable in the condition in which it

is at the time of the adjudication,—and under Article

7726—123
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780, the adjudication is always without warranty
as to the contents of the immovable.

An important fact must also be borne in mind
and not lost sight of, and it is that this Sheriff’s sale
of 1890 is upon Charlton who always knew the con-
tents of the property since he was a party to several
of those deeds in which this property is always des-
cribed down to low water mark. As I have already
said in the case of The King v. Ross (1) there is
here no question of a third party who never had
anything to do wiith this property, and who might
have to be put upon his enquiry. Charlton knew.
what he was possessed of, and John Hearn must
have known this property, as he had a mortgage or
hypothee upon the same; but I regret to say that
deed in favour of John Hearn which is referred to
in the Bolger deed has not been filed herein. That
deed might have thrown much more light upon the
subject. _

However, it is obvious from all that has been said
that the sale of the area of that property below low
water mark was made super non domino el non pos-
sedente and that therefore there was no transfer
of the property. The Sheriff’s seizure and sale were
made contrary to the provisions of Article 699, C.P.C.
above referred to. The adjudication only transferred
the rights possessed by the person upon whom the
immovable was seized and sold.

If the Sheriff, through clerical error or otherwise,
in drawing and making his judicial title, included
in the title a parcel of land which he did not sell or
did sell super non domino el mon possedente, the title

" to such parcel of land did not pass.

(1) 15 Ex. C. R. 38.
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The net revenues derived from the dwelling upon
this lot has been in 1910-11, $89 37, and in 1914-15,
$134.52.

Having said so much, there now remains the questlon
of ascertaining the amount of compensation for this
piece of land expropriated down to low water mark
and the damages resulting from such expropriation
in respect of the balance of the property, held in

unity by the Hearn Estate. Following the mode’
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of valuation adopted at the trial, the compensation

- will be hereafter -fixed for the lots 2402, 2403, 2404,
2409 and 2410 at the same time, and for the reasons
mentioned. herein in respect of lot 2376, the com-
pensation will extend to the end of the wharf, in
the manner hereinbefore set forth. :

Lots 2404 and 2410.

These two lots sta.ndmg in the same legal position

will be treated together.

The Crown concedes title in the Hearn Eeta.te down -
to low water mark. The Hearn Estdte claims down

to the Quebec Harbour Commissioners’ scuthern
line, under deed from the latter, bearing date the
13th July, 1867. However the Crown pleads that as
these deeds have not been registered, they have no
effect as against the Crown, the latter only recognizing
the Quebec Harbour Commissioners as proprletors
of the same. . :
The plaintiff in this contention relies upon part
of Article 2098 C. C. which reads .as follows, viz:—
“All acts inter wvivos conveying the ownership
“of an immoveable, should be registered at length,
‘or by memorial. In default of such registration, the
- “title of conveyance cannot be invoked against any
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“third party who has purchased the same property
“from the same vendor, for & valuable consideration
“and whose title is registered. Registration has
“the same effect between two donees of the same
“immoveable.”

The palintiff’s contention with respect to want
of registration, would have to be given effect in a
case where the question of priority of claims would
have to be established. But it is otherwise in a
case of expropriation where the rights and interest
of all parties in the lands taken, must be determined.
The Court here has to determine the adverse conten-
tions of all parties before diciding to whom the com-
pensation moneys are to be paid by the Crown.

Indeed, under Sec. 26 of The Expropriation Act,
the Information of the Attorney-General must set
forth the persons who, at the date of the expropria-
tion, had any estate or interest in the land taken and
the particulars of such estate or interest and of any
charge, lien or encumbrance to which the same was
subject.

In compliance with this enactment, we have now
before the Court, all parties who have any right or
interest in the land. We have the Quebec Harbour
Commissioners and the Hearn Estate before the
Court. And because the deeds of sale of the Harbour
Commissioners in favour of Hearn have not been
registered, they will come and say, as between Hearn
and themselves, it is true we sold you this property
under good and valid deed, but it has not been regis-
tered and we will claim the compensation for the
same. _

Why, this would be mere irony of law and justice.

It is not in the mouth of the Commissioners to
speak in this manner to their legal grantee. And I
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advisedly say ‘“legal grantee’’ because the deeds of
transfer are absolutely good and valid. The arm
~ of the law cannot be extended to help and maintain
such contention. ' .
The Hearn Estate are the legltlmate and true
proprietors of these water lots and as the rights of the
parties to be here determined in respect of these
lots are between the grantors and the grantees of
‘the same,—and both parties are before this Court,
there is no question of third parties,—the question
of registration does not practically come up. The
Crown cannot be treated as a third party. By the
Information, the plaintiff takes and expropriates
certain real property, and declares his readiness

to pay the compensation to whomsoever will be

declared entitled thereto and it is between such parties
that the question of title is to be determined.
I therefore find that the Hearn. Estate is the true
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owner of this property down to the Quebec Harbour

Commissioners’ southern line, and is entitled to
the compensation moneys in respect of the same.

. Having so found, there now remains the question
of ascertaining the amount of compensation in respect
of the two lots 2404 and 2410 down to the Harbour
Commissioners’ southern line and the damages result-
ing from the expropriation in connection with the

balance of the property held in unity by the Hearn

‘Estate. Following the mode of valuation adopted
at trial, the compensation will be hereafter fixed

for the lots 2402, 2403, 2404, 2409 and 2410 at the

same time. | , .
The net .revenues derived from the dwelling on

2404 in 1910-11 was $130.35 and in 1914-15—$61.25.

The net revenues derived from the dwelling on 2410

were in 1910-11, $92.25 and in 1914-15—8$122.50.
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The revenues from the wharves have been very small.
Lot 2,09.

The Estate of Hearn claims this lot down to deep
water extending as far as the Harbour Commissioners’
southern line. .

The Crown admits title down to low water mark.

The defendants claim title both under a Sheriff’s
sale of one-eighth of the property, bearing date the
1st May, 1877, and under the sale of seven-eighths
by John Walsh on the 18th May, 1878.

In both these titles, the description of the property
makes use of the following expression in speaking
of the southern boundary, “‘extending in depth to
“low water line, bounded in front towards the north
“by Champlain street, in rear by the Commissioners’
H]jne.”

What is the fair and reasonable construction and
interpretation to be placed upon this description
under the circumstances, as will best ensure the
attainment of the object of these deeds and of such
description according to its true intent, meaning
and spirit?

It is obvious, and it could not be more clearly
worded that the sales of this property cover the

Jand extending “en depth to low water mark’. Then

when the deeds proceed to give the boundaries, they
say that in the rear it is bounded by the Harbour
Commissioners’ line. The Harbour Commissioners’
line therein mentioned means obviously the line of
division between the property sold and what remained
in the hands of the Commissioners. It is too clear
indeed that when the Commissioners sell down to
low water line,—in so many words, and they being
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the owners of what is south of low waﬁer; they would
call it their line, and in this case it cannot mean any-

thing else and could not be construed to extend to the .

southern end of their property. Just as much as
one would, in the description of two adjoining pro-
perties. The line of the adjoining owner could not
be meant to take his whole property, to extend to
the far end of the property belonging to the vendors;
but read in a reasonable manner, it could only mean
"the line adjoining the two properties, and in the
present case the line adjoining this property to the
south of the low water mark, the Commissioners
being proprietors of the land to the south. of low
water mark.

There is no sale by the Harbour Commissioners
-in respect of the deep water lot. However, the
defendant endeavours to further construe the owner-
ship thereof from the description in ‘the deeds of sales
for Lots 2404 and 2410, because that description
mentioned Hearn as the proprietor on the eastern
and western boundaries, concluding that it is an
acknowledgment in the ownership of the present
lot. It is unnecessary to go into the detail of this
contention, I find agamst the defendants upon this
ground. .

And after all when there is possible amblgulty
resulting from the fact that the description for one
part does not seem consistent with another part,
I do not think there is any general rule by which

one can be guided. However, ceteris paribus, the

reasonable conclusion which is more likely to accord
with the real intention of the parties, should in pre-
ference be accepted. It seems that the Court must
in every case do the best it can to arrive at the true
meaning of the parties upon a fair consideration
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of the language used and the facts in evidence. I
must, however, add that it is without any hesitation
I come to the conclusion the obvious meaning and
intention of the parties in question was to fix the
southern boundary by the low water mark.

I therefore find that the Hearn Estate is the true
owner of this property down to low water mark and
1s entitled to the compensation in respect thereto.

The net revenues derived from the dwelling upon
this lot has been in 1910-11, $75.80 and in 1914-15
$157.00.

Having so found, there now remains the question
of ascertaining the quantum of the compensation in
respect of this lot down to low water mark and the
damages resulting from the expropriation in connection
with the balance of the property held in unity by the
said Estate. Following the mode of valuation adopted
at trial, the compensation will be hereafter. fixed for
lots 2402, 2403, 2404, 2409 and 2410 at the one and
same time. And for the reasons mentioned herein,
is respect of Lot 2376, the compensation will extend
to the end of the wharf in the manner hereinbefore
set forth in respect of the other lots.

Assessment of Lots 2402, 2408, 2404 2409 and 2410.

The area for which compensation is hereby made
in respect of each of these lots, is as follows, viz:—
| sq. ft.
Area taken to low water mark on all these lots. 12,749
Area between low water mark to red line of

first expropriation on all these lots........ 1,592
Lot 2402, Area from said red line to end of
wharf................... ... | 544
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: ‘ . 8q. ft.
Lot 2404, Area from said red line to end of
wharf. ... ... ... ... . . 840
Lot 2404, Area from end of Wharf to Comm1s—
sioners’ southern line.. . .................. 7,282
Lot 2409, Area from said red line to end of
wharf. . ... ... . .. 704 .
Lot 2410, Avea from said red line to end of
wharf........ ... ... ... 1,640
Lot 2410, Area from end of wharf to Commis-
sioners’ southern line............. PR 6,100
Total area. ... ............... .. 31,633

-On these several lots there are 4, 079 cubic yards
of wharves. :

As already mentioned, the Crown in exproprlatmg '

the right of way for the National Transcontinental

Railway, has taken all the land belonging to the
. defendant on the river side of the northern line of
the said right of way, leaving the defendant with a
certain piece or parcel of land on the northern side
of the right of way to Champlain Street. On this
piece of land so left to the defendant, as part of each

- of these lots, are dwelling houses with small yards

at the back, as will be seen by referring to plah Exhibit
No. 3.

The revenue derived from such residential buildings
has already been referred to under the separate head
of each lot. ' o

The restricted area left to the defendant-in con-
nection with these properties and the damages result-
ing from the expropriation in respect of the buildings,
such as the decrease in their value, the difficulty in
renting the same and all other elements of damages
resulting from. the close proximity of the railway,



188

1916
R
Tre King
v,
HEARN.
Reasons for
Judgment.

EXCHEQUER COURT REPORTS. [VOL. XVI.

will also be assessed and compensation made therefor
to the defendant.

As already mentioned, I have had the advantage
accompanied by counsel, of visiting and viewing
the premises in question, and after giving due con-
sideration to the evidence and to all the circumstances
of the case, I have come to the conclusion to fix as a
fair and liberal compensation the sum of $56,396.83
in respect of the said lots 2402, 2403, 2404, 2409
and 2410. This amount to cover the value of the
land so taken, as parts of the said lots, the wharves,
all riparian or other rights of every kind whatsoever,
together with the damages to the balance of the
property remaining in the hands of the Hearn Estate.
This amount, however, is to be paid to the said Estate,
upon giving to the Crown a release of the capital,
rents and interest remaining due to the Quebec Har-
bour Commissioners under the several grants or sales
in respect of the said lots. Failing the production
of such release, the capital of the said rents, with
all arrears and interest are to be paid the Quebec
Harbour Commissioners and then the balance paid
over to the Hearn Estate.

Interest.

There were, in this case, two expropriations, of
distinct and separate pieces or parcels of land, made
at two separate and distinct dates, namely on the
8th November, 1913 and on the 30th November, 1915.

It would be somewhat intricate and difficult to
separate the several areas to be allowed, in respect
to all the lots expropriated herein, under each expro-
priation and would involve further detailed measure-
ments.
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“And furthermore in view of the fact that under
the first expropriation, the damages to be paid in
respect of the lands expropriated on the second date,
‘would have been practically the “alue thereof,—
and with the further object of making the compen-
sation more liberal, I will allow interest upon the
total amount recovered from the date of the first
expropriation, namely, the 8th November, 1913..

Claim of the City of Quebeb.

The City of Quebec, as mentioned at the beginning

of these reasons for judgment, has filed a plea whereby

- they leave the matter of their interests in the hands
of the Court.

Under Article 2213 C. C., the roads leading to
the sea or a navigable river are not subject to pres-
cription. .

Pursuant to the plea filed by the City of Quebec,
the following agreement has been filed reading as
follows, viz:—“The plaintiff and the City of Quebec,
“one of the defendants, hereby agree that the said

‘“city shall have the right to cross with its fire ap--

“paratus over the tracks on that part of the property
“marked 104A and 104B and 109A and 109C, on the
“plan deposited and filed on the 29th November,
“1915 in this case and shall also have the right to
“‘pass its fire hose under the tracks on the sald pro-

perty in all cases of fire where necessary.” ‘

‘It is found in this case that the City of Quebec
- is proprietor of the small lane marked 110E, and the
two streets marked respectively 109A and 104B,
and the compensation in respeet of the same should
be paid to them. o

- 189

19016
—_—
Tae Kine
v,
HEARN.

Reasons for
Judgment,




190

1916
—
Tue King
z.
HEARN.
Reasonsfor
Judgment.

EXCHEQUER COURT REPORTS. [VOL. XVI.

These streets or lanes were used by the public and
the ‘adjoining proprietors and they are still available
down to the northern line of the expropriated right
of way. '

The matter of the compensamon for the expro-
priation of such street having been left by the City of
Quebec, to be determined by the Court without addue-

 ing any evidence and the Crown having acquiesced

in this course,—there now remains the question
of fixing the amount of the compensation.

While the undertaking above recited is a subs-
tantial advantage given to the city, it is found it does
not cover all the city is entitled to,—over and above
the several advantages derived fron the undertaking,
the City of Quebec is further entitled to receive from

the Crown the sum of $600.00 with interest and costs.

The Quebec Harbour Commissioners’ Claim.

These claimants have filed a plea setting forth
what area they claim upon this water front, on the
Harbour of Quebec, in connection with this expro-
priation, as hereinbefore set forth.

They have accepted the amount tendered by the
Crown.

There is no oceaiosn to make any pronouncement
upon the rights of these defendants as between them-
selves and the Crown in respect of such land in view
of what has been said by their counsel in the course
of his argument. This is a matter which will be
adjusted between these two parties.

There will be no costs to any of the parties herem
on this issue. ,

The Quebec Harbour Commissioners will however
be entitled to recover the capital, and the arrears,
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if any, of rents and.interest mentioned in both the
Crown Grants and the Quebec Harbour Commis-
sioners’ Deeds of Sale, under which the Hearn Estate
are claiming, as hereinafter set forth.

Therefore, there will be judgment as follows, viz:—

1st. The lands exproprla,ted herein are declared
vested in the Crown as of the respective dates of
expropriation, namely, of the 8th’ November, 1913
and the 30th November, 1915.

2nd. The compensation for all the lands so taken,
and for all damages whatoever resulting from these
two expropriations is. hereby fixed at the sum of
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$133,796.03, with interest thereon from the 8th -

November, 1913, to the date hereof.

3rd. The defendants, the Estate Hearn, are entitled
to be paid and recover from the plaintiff the sum of
. $133,196.03 with interest thereon from the 8th Novem-

bei', 1913, upon giving to the Crown a release of the _

capital, rent and interest due the Quebec Harbour
Commissioners, under the several Crown Grants
and Deeds of Sale .referred to herein and affecting
the said properties; furthermore, upon giving to the
Crown a good and sufficient title free from all hypothecs,
mortgages, rents and incumbrances whatsoever upon
the said propertles )

Fallmg by the said Hearn Estate to gwe a release
- of all incumbrances, the same shall be first discharged
and paid out of the said compensation moneys and

the balance of the moneys be paid over to the said -

Hearn Estate.
4th. The Corporation of the City of Quebec is

declared entitled to the several casements and ser-

vitudes mentioned in the undertaking given by the
. Crown and further is entitled to recover from the
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1916 plaintiff the said sum of $600.00 with interest thereon
Tas K% from the 30th November, 1915 and costs.
Hzarw. . 5th, The defendants, the Estate Hearn, are entitled
S ermener t0 their costs on the issue with the plaintiff.
T 6th. There will be no costs to any of the parties
herein on the issue with the Quebeec Harbour Com-

missioners.
Judgment accordingly.

Solicitors for the plaintiff:
Gibsone & Dobell.

Solicitors for the defendants:
Pentland, Stuart, Gravel & Thompson.

~ Solicitors for the City of Quebec, added defendant:
Chapleau & Morin.
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IN THE MATTER OF THE PETITION OoF RIGHT OF

ANTOINE L’HIRON DELLE, AN INDIAN HALF-BREED
SUPPLIANT;
AND

HIS MAJESTY THE KING........... RESPONDENT.

Indian lends—Scrip—Disposal of—Gifl—Recovery—Laches.

On QOctober 20, 1900, a gcrip, in satisfaction of half-breed’s claim arising out of the
extinguishment of Indian title, was issued to the suppliant who gave it to his father.
The latter sold the same for consideration, and the scrip, after acreage had been located,
apparently in due form, found its way into the hands of the Crown, and the suppliant
now, 13 years after, sues the Crown to have the scrip certificate returned to hlm and
that failing to do so, he agks to recover the value thereof.

Held, as there was no covenant running with the scrip and the suppliant having
parted with the same, there was no privity as between the Crown and himself, and
furthermore he is barred by his laches having, by a period of 12 to 13 years, acquiesced
in what had_taken place,

PETITION OF RIGHT to recover from the Crown

certain scrip or the value thereof.

The case was heard before the Honourable Mr. JusTICE
AUDETTE, at Edmonton, January 17 and 18, 1916. .

E. B. Edwaerds, K.C., for suppliant; H. L. Landry,
for Crown.

AUDETTE, J. (March 27, 1916) delivered judgment.

This suppliant brought his petition of right seeking to
. have returned to him, by the Crown, Scrip Certificate No.
2070, issued to him on October 20, 1900, in satis-
faction of half-breed’s claim arising out of the extinguish-
ment of Indian title, entitling him to 240 acres of Dominion

Lands, under the provisions of the Act 62-63 Vict. ch. 16.

He further alleges that the Crown is in possession of this
scrip, which he values at $6,000, and he asks that should
the Crown fail to return the same, it should pay the value
thereof. ,

As. appears by Exhibit A, on October 20, 1900,
Antoine L’Hirondelle, son of Jean Baptiste L’Hirondelle,
then 22 years of age, received from the Half-Breed Com-
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mission, the original Certificate No. 2070, entitling him
to the 240 acres of Dominion Lands, as above mentioned.

His father asked him to give him this scrip to pay a debt
he owed Messrs. McDougall & Secord, and the suppliant
gave it to him. The father, Jean Baptiste L'Hirondelle,
then sold it to McDougall & Secord for $150, the price
that was being paid for such scrips at the time. The
father then owed about $500 to McDougall & Secord, who
gave him credit pro tanfo.

Jean Baptiste L'Hirondelle sold the scrip with guarantee
—that is he undertook to locate when necessary.
McDougall, who was dealing extensively in his purchase
and sale of scrip at the time says that while he purchased
with guarantee, he sold without any warranty.

The suppliant testified he expected to get something
when locating. Witness McDougall says they were in
the habit of giving $10 and sometimes they gave as high
as $15 but never more, to the half-breed who would locate,
with the object of compensating him for travelling, and
displacement, etc. But there was no legal claim to any
such money, the scrip had been sold at a given sum with
guarantee of location.

Under a transfer of the suppliant’s rights to the 240
acres and an application to locate, both dated on July 11,
1902, and purported to be signed by the suppliant, a patent
was issued. The suppliant contends he never signed these
two documents, and whether he did or not has no effect
upon the issues of the case. The documents are filed as
exhibits and respectively marked B and C. He therefore,
in 1913, by the present petition of right, asked for the
return of his scrip or the value thereof, which he places
at $6,000. . ‘

Now from the above it appears clearly that the Crown
discharged all duties cast upon it, when it delivered the
scrip certificate or the scrip notes. It did not give such
scrip with any warranty or further obligation attached to
it. After the suppliant did obtain his scrip, he gave it
to his father to discharge part of a debt due by him (the
father) to the firm of McDougall & Secord. The suppliant
therefore parted with his interest in the scrip and the father
used it in the manner agreed upon between them.
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There is now no interest in the scrip which the suppliant
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father and there is now no privity as between the Crown

THE KING.

and the suppliant in respect of this scrip, in which now Reasons for

he has no legal interest,—Donner et retenir ne vout (You
cannot give and retain) according to the French legal maxim.
It is true the scrip has now found its way into the hands
of the Crown, but it did so find its way in due course after
the suppliant had parted with all his interest in it. After
it so came in the possession of the Crown in due course, it
was duly cancelled and is now non-existent, or has no value
whatsoever in its present state.

The suppliant obtained his scrip in 1900 when he gave

it to his father, and now comes 12 or 13 years after to make
a claim in respect of the same. The least that can be said
is that he is barred by his laches, having acquiesced for
so.long a period in what has taken place. He cannot
annul his gift of this scrip to his father after this long
failure to assert his rights, if he had any. The action
appears like a tardy afterthought.

~ If there had been any wrongful conversion of the scrip,
it would however be prescribed by 6 years, and the Crown
could not be charged with wrongful conversion and is not
liable in tort. See the unreported case of MacKay v.
Secord, decided in a similar action by thé Appellate Division
of the Supreme Court of Alberta, on September 23,
1913, and produced as part of the argument.

The suppliant cannot succeed in the action as framed,
and he is declared not entitled to any portion of the relief
sought by his petition of right. The action is dismissed
with costs. ' '

-
S

Y s ' Petition dismissed.
Solicitor for suppliant: E. B, Edwards.

Solicitor for respondent: H. L. Landry.
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In THE MATTER OF THE PETITION OF RIGHT OF

JOSEPH L’HIRONDELLE, an INDIAN HALF-BREED,
SUPPLIANT;
AND

HIS MAJESTY THE KING............. RESPONDENT.

Indian lands—Scrip—Gifi—Estop pel—Infant.

The suppliant, when a minor of 18 vears of age, gave to his father a scrip in satis-
faction of half-breed claim arising out of the extinguishment of Indian Title, which
wag issued to him in November, 1900. In 1913, he filed his petition of Yight to recover
the scrip which in due course had found its way back into the hands of the Crown
after location, and failing the Crown to return the same he asked the value thereof.

Held, that although an infant he had full power to dispose by gift of this scrip to
his father. The gift might be voidable but not void. He could for cause, repudiate
within a reasonable time after having attained majority. A period of 10 years having
elapsed since then he is now estopped by his laches having acquiesced by his conduct
in all that has taken place.

PETITION OF RIGHT to recover from the Crown

certain scrip or the value thereof.

The case was heard before the Honourable Mr. JUSTICE
AUDETTE, at Edmonton, January 19, 1916.

E. B. Edwards, K.C., for suppliant; H. L. Landry,
for Crown.

AUDETTE, J. (March 27, 1916), delivered judgment.

The suppliant brought his petition of right seeking to
have returned to him, by the Crown, Scrip Certificate
No. 2292, issued to him on November 3, 1900, in
satisfaction of half-breed claims arising out of the exting-
uishment of Indian title, entitling him to 240 acres of
Dominion Lands, under the provisions of the Act 62-63
Vict. ch. 16. He further alleges that the Crown is in
possession of this scrip, which he values at $6,000, and asks
that failing by the Crown to return the same that it should
pay the value thereof.

This case is practically identical with that taken by his
brother Antoine in this Court under No. 2443, in which
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Antoine L’Hirondelle is suppliant and His Majesty The
King, respondent,! and in which judgment has also been
delivered this day. All that is stated in the reasons for
judgment in the case under No. 2443 is to be taken, mutatis
mutandis, and so far as applicable, to form part of the
present judgment. ~

The only material difference between the present case
and that under No. 2443, is that Joseph L’Hirondelle,
was only 18 years of age when his father took his scrip,
the suppliant not objecting to it, but acquiescing. The
father also sold it to McDougall & Secord. x

The suppliant became of age in 1903 and did nothing
whatsoever in respect of this scrip until 1905, when he
was asked to sign the transfer to McNamara filed as
Exhibit C herein, and a patent was subsequently issued.

As in the other case, there is some contest as to whether
or not he did actually sign an application to locate in 1905,
but that has nothing to do with this case, as already stated
in case No. 2443. '

Although an infant, the suppliant had full power to
dispose by gift of this scrip to his father: 17 Halsbury)s
Laws of England, 18. The property of this chattel, because
this scrip was nothing but a chattel, passed when he gave
it to his father. The most that can be said is that it
was voidable but not void. It was indeed subject to his
repudiation. However, he became of age in 1903, and
the present petition of right is filed in 1913, ten years
after he became of age. He could. repudiate within a
reasonable time after attaining the age of twenty-one;
but he did not do so, and he is now estopped by his laches,
having acquiesced by his conduct in all that has taken
place. S

This case, like the case of his brother Antoine, is nothing
but the result of tardy afterthought. ,

In arriving at my conclusions in the present issues, I
rely with more satisfaction upon the unreported case of
MacKay ». Secord, decided by the Appellate Division,
of the Supreme Court of Alberta, on September 23,
1913; because in the MacKay case, as in the present one,

‘1 Ante, p. 193.
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the half-breed parted with his scrip under similar circum-
stances and was only 18 years of age.

Taking in consideration what has just been said above
and the reasons for judgment in the case (No. 2443) of
Antoine L'Hirondelle v. The King! I have come to the
conclusion that the suppliant cannot succeed in the action
as framed and the suppliant is declared not entitled to
the relief sought by his petition of right. The action is
dismissed with costs.

Petition dismissed.

Solicitor for suppliant: E. B. Edwards.

Solicitor for respondent: H. L. Landry.

1 Ante, p. 193.
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IN THE MATTER OF THE PETITION OF RIGHT OF
PIERRE FONTAINE . SUPPLIANT;
AND

HIS MAJESTY THE KING,. ............. RESPONDENT.

Ratlways—Expropriation—Farm crossing—Coniraci—Servilude—Impossible fo exercise
—Value.

Apart from any statute the suppliant was entitled, under indenture with the Crown,

to a crogsing from one part of his-farm to another. The land expropriated from the
suppliant having been converted into a railway vard with, at the date of the trial,
cighteen tracks, it became impossible to give the crossing contracted for.

Held, it having become practically impossible to give the crossing and to exercise

such servitude, the suppliant was declared entitled to the value thereof, upon releasing -

and discharging the Crown from the obligation of constructing the same.

PETITION OF RIGHT to recover damages for the
deprivation of a crossing on the Intercolonial Railway.

The case was heard before the Honourable Mr. JusTICE
AUDETTE, at Quebec, February 6, 8 and 9, 1917.-

V. DeBilly, for suppliant; E. Belleau, K.C.and M. Dupré,
for Crown.

AUDETTE, J. (March 3, 1917) delivered judgment.

The suppliant is the owner of a certain piece of land
which at the time of his purchase, May 16, 1899, formed
. part of lot 254 of the parish of St. Jean Chrysostome, in.the
County of Levis, P.Q., less a certain portion thereof which
had previously been sold for the right of way of the Inter-
colonial Railway.

His residence and barn are situate on:the northern side
of the King's highway, at about 150 feet from the same.
The piece of land to the south thereof, that is between the
highway and the Drummond County Railway, (what the
suppliant called in his evidence the Grand Trunk) has
been subdivided in building lots and has been all sold, and

between the Grand Trunk and the Intercolonial Railway to .
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the south, the land has also been subdivided and partly
sold with the exception of 18 to 20 lots remaining unsold.
At the southern end of this pieceof land, as will more clearly
appear on the plan filed herein as Exhibit No. 6, there is a
certain piece of land between the yellow lines which never
belonged to the suppliant, such piece having been excepted
from his deed of purchase as having been at that time sold
for railway purposes. However, when he purchased
there was a farm crossing over that piece of land appearing
between the yellow lines.

On January 19, 1903, the suppliant sold to the Crown
that piece of land to the south of this land between the
vellow lines, as more fully desctibed in the deed of sale
filed herein as Exhibit No. 4. That piece of land so sold
extended south from the yellow line to the white line on the
plan, to the south of which the suppliant still owns 40 to
45 acres, out of which almost half is now under cultivation
and the balance is wooded.

In this indenture of January 19, 1903, there is' a reserv-
ation which reads as follows:—*The vendor expressly
“reserves for himself and assigns the right to a crossing
“or a right of passage on foot and with vehicles when it
“shall be needed through the lot of land presently sold to
“communicate through the railway track from one side of
‘““the railway line to the other, from one side of his property
“to the other part thereof for all the ends and purposes
“of his land, as the whole is provided by section 191 of the
“Railway Act of Canada, 1888.”

For two years following this sale to the Crown the sup-
pliant made use of the crossing which already existed
between the yellow lines, thus connecting the piece so sold
to the northern part of his property. However, since
that time the crossing has disappeared and is not in exist-
ence, and the railway authorities having turned the piece
of land so expropriated from the suppliant into a railway
yard, with about 18 tracks, upon which a number of loaded
and empty cars are allowed to remain for long periods,
with the result that the old crossing has disappeared and
would be absolutely blocked, and the Crown is unable to
give the suppliant a level practical crossing. A viaduct
would be financially prohibitive. See Art. 559, C.C. Que.,
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which reads as follows:—"A servitude ceases when the
thmgs subject thereto are in such a condition that it can
“no longer be exercised.”

Under these circumstances, the suppliant, brought his
petition of- right to recover the sum of $1,500. The
amount of $500 as representing alleged damages suffered
in the past by the deprivation of a crossing, and the
Amount of $1,000 as representing the décrease in the
value of his property for the entire deprivation of such
crossing, stating further that upon the payment of the

sum of $1,000 the suppliant will abandon his right to the -

crossing.

To get from his house to these 40 or 45 acres to the south,
the suppliant has to travel about one mile or three-quarters
of a mile more than he would otherwise do if he had the
crossing in question. Nearly half of that land to the south
is under cultivation and the carting and drawing in respect
of the working of the same has been given in the evidence,
and it included the yearly drawing of about 50 loads. of
round boulders picked up from that part under cultivation,

thereby establishing, beyond controversy, that the land is. )

not at least of the very best quality.

Tt is unnecessary in the present case to give any consider-
ation to the statutoty rights of a crossing or as to whether
or not the several areas forming the present property are
disjoined or held in unity, under the decision of Holditch v.
Canadian Northern Ry. Co.!

The case rests upon contract and the rights of the parties
must be found and determined within the provisions of
the contract which is filed herein as Exhibit No. 4.

Under that contract the suppliant is entitled to the
crossing when needed, ‘‘to communicate through the railway
“track fromr one side of the railway line to the other, from
‘““one side of his property to the other part thereof for all
‘“the ends and purposes of his land.” He exercised his
contractual right and declared his “need” before applying
for his petition of right. His right to such a crossing is
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him, and does not intend to do so in view of its practical

11916} 1 A.C. 536, 27 D.L. R. 14,
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o7 impossibility, as I may say, and that should be the end
FonTamz of that branch of the case. What is then the fair compen-
Tae Kive.  gation for the deprivation of such a crossing, for the past,

]}mﬁsefﬁf present and future, taking all the circumstances of the
— case into consideraticn, and assessing the damages once
for all? The value of the crossing is to be assessed as of

the date of the deed of sale, and interest upon that amount

in lieu of damages for the past should be allowed as repre=

senting the loss for the deprivation of the same in the past.

Taking the above circumstances into consideration, I
hereby assess the value of the said crossing, of the damages
resulting from the deprivation of the same, once for all,
at the sum of five hundred dollars, with interest thereon
from January 19, 1905. The interest is allowed from the
date at which the suppliant had no crossing, as mentioned
in the evidence.

Therefore, there will be judgment declaring that the
suppliant is entitled to recover in lieu of the crossing, as
above mentioned, the said sum of $500 with interest
thereon, at the rate of five per cent. per annum from

" January 19, 1905, and costs, upon giving to the Crown
a good and satisfactory release and discharge from the
obligation of constructing the crossing mentioned in the
deed of January 19, 1903.

Jud gment for suppliant.

Solicitors for suppliant: Bernier, Bernier & DeBilly.

Solicitors for respondent: Dupré & Gagnon.
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IN THE MATTER OF THE PETITION OF RiGgHT OF

EUGENE LAMONTAGNE..:..............SUPPLIANT;
AND
HISMAJESTY THE 'KING ............... RESPONDENT.

Expropriation—Plan and descr;puon—Suﬁicwncy—Exﬁrapna!um Act. sec. 8—Sheriff's
sale after expropriation.

Where a large area of land, composed of several cadastral lots, has been expropriated
by the Crown for the purposes of a military training camp, the deposit of a plan and
description giving the number of lots in severalty, the concessions and parishes in
which such lands are situate, together with a red line upon the plan shewing the external
boundary and mete of the camp, and the description referring to the same, in the
following words: *‘this is a plan and description of certain lands, as shewn on the plan
“within lines marked in red.”

Held, such plans and descriptiona are satisfactory compliangce with the requirements
of sec. 8 of the Expropriation Act (R.S.C. 1906, c. 140), identifying with certainty the
lands taken and conveying such notice both to the owners thereof and the public.

2. A sale upon the owner at the date of the deposit of such plan and description
made by the sheriff several months thereafter is to be treated as made super non
domino, the lands being vested in the Crown, and the sale declared null and void.’

PETITION OF RIGHT to recover the alleged value
of certain real property expropriated by the Crown for
the purposes of the Valcartier training camp.

The case was heard before the Honourable Mr. JusticE

AUDETTE at Quebec Nov. 23, 1916, and Feb. 9 and 10,
1917.

E. Belleau, K.C., and M. Dupré for Crown' F. 0.
Drouin, K.C., for petitioner. '

AvUDETTE, J. (March 3, 1917), delivered judgment.

The suppliant, by his petition of right seeks to recover
the sum of $10,800, the alleged value of certain real estate
or immoveable property expropriated by the Crown and
claimed by him under the circumstances hereinafter set
" forth.

On September 15, 1913, the Crown, requxrmg for the

purposes of the Valcartier training camp—a public work
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of Canada—a large area of land, including lot 17 in question
herein, deposited in pursuance of sec. 8 of the Expropriation
Act, a plan and description of the lands so taken in the
Registration Division of Quebec.

A certified copy of this plan and description, filed herein
as Exhibit No. 2, shows in severalty the cadastral numbers
of the lots taken, together with the concessions and parishes
in which they are situate. On the plan appears the descrip-
tion of the lands so taken, and as the questlon of the
validity of this description constitutes the main issue in this
case, it will be recited herein in its entirety. It runs as
follows:— ‘ :

“All those lots, pieces or parcels of land situate, lying
“and being in the Parish of St. Gabriel De Valcartier
“County of Quebec, Province of Quebec, and more particu-
“larly described as follows:—Consisting of Lots 1 to 43
“inclusive: Concession 1 (new and old); Lots 54 to 95
“inclusive: Concession 2 (new and old); Lots 96 to 154
“inclusive: Concession 3 (new and old). This is a plan and
“description of certain lands, as shewn on plan within lines
“marked in red, taken for the use of His Majesty the King,
“and to be used for military purposes, and made and de-
“posited of record in the office of the Registrar of Deeds,
“for the County of Quebec, in the Province of Quebec,
“pursuant to the provisions of The Expropriation Act.”

The plan is dated August 28, 1913, and is signed by the
Secretary of the Department of Militia and Defence.

When the plan and description were so deposited in the
registry office, one Arthur Giguere was the owner of lot
17 therein included. He had had part of the lot subdivided
in November, 1912, and having failed to pay this survey,
he was sued for the same and the lands were, in November,
1913 (after the said plan and -description had been so
deposited) seized under a writ of fiers factas and the sheriff,
ignoring the expropriations by the Crown, sold the same
for the sum of $1,850 on January 10, 1914, to Eugene
Lamontagne, the suppliant, who now claims, by his petition
of right, the sum of $10,800 as compensation for this lot 17.

To complete the narration of the facts of the case in a
chronological order, it may be well to mention, although
immaterial for the purpose of deciding the matters under
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consideration, that the Crown only took physical possession
of the lands in question, through its officers and servants,
some time after the war was declared, and that is during
August, 1914. - Furthermore, the Crown, on August 31,
1914, deposited in the registry office a second plan and
description of the lands required for the Valcartier training
camp. In the last plan and description of August, 1914,
the whole of the lands taken and expropriated in September,
1913, are included together with an additional area to the
South of what had already been taken, in the result
enlarging the area required for the camp; but the lands in
question herein were included in the plan and descrlptxon
deposited on September 15, 1913.

When, before trial, the case was mentioned in court I
directed and ordered that the trial be first proceeded with
only upon the questions of law, leaving out for the present
the consideration of the value of the property in question
and the quantum of the compensation. In other words
ordering that the questions of law be first disposed of before
venturing upon the question of value and compensation.

The whole question now at Bar is as to whether or not
the deposit of the plan and description of September 15,
1913, was sufficient and in compliance with sec. 8 of the
Expropriation Aci, and whether the sale made by the
sheriff, in January, 1914, upon Arthur Giguere, is of any
legal value.

The material part of sec. 8, of the Exproprmtwn Act'

reads, as follows:—
“8. Land taken for the use of His Majesty shall be laid
“oﬁ by metes and bounds; and when no proper deed or
“conveyance thereof to His Majesty is made and executed
“by the person having the power to make such deed or
“conveyance, or, when a person interested in such land is
“incapable of making such deed or conveyance, or when,
“for any other reason, the minister deems it advisable so
“to do, a plan and description of such land signed by the
“minister, the deputy of the minister or the secretary of the
“department, or by the superintendent of the public work,
“or by an engineer of the department, or by a land surveyor
“duly licensed and sworn in and for the . province in which
‘‘the land is situate, shall be deposited of record in' the office
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:i‘_i “of the registrar of deeds for the county or registration
Lavontacve  “division in which the land is situate and such land, by
Tue Kiva.  “guch deposit, shall thereupon become and remain vested

e

l}?d’:.',‘,ifﬂ' “in His Majesty.

— “2 *k * *® * * % * # * ®

“3. All the provisions of this Act shall, so far as they
“are applicable, apply to the acquisition for public works
“of such right of possession and such limited estate or
“interest.” :

Now counsel at bar for the suppliant contends that
sec. 8 of the Expropriation Act requires that the description
of the land expropriated by the Crown should be given by
metes and bounds, and that the description filed on Sep-
tember 15, 1913, does not comply with such statutory
enactment, and that therefore the sale by the sheriff was
made upon Giguere and not when the Crown was vested
with the land, and that the suppliant’s title is good and
valid and that he is entitled to the compensation money
for such land so expropriated.

It will have, therefore, to be sought what is meant by
this enactment of sec. 8, requiring that the “land for the
“use of His Majesty shall be laid off by metes and bounds,"”

* * * and also ‘‘ a plan and description of such
“land” shall be deposited in the Registry.”

It may be said er passant that it is not necessary that
the boundaries of such land so expropriated, should be
established in the manner provided by sec. 7 of the said
Act—the last paragraph of that section stating it clearly.

What is the meaning of the words “metes and bounds” ?

The definition of ‘“‘metes and bounds' is given, by
Bouvier’s Law Dictionary; Cyclopedia Law Dictionary;
Shumaker & Langsdorf and Black’s Law Dictionary, as
“The boundary-lines of land, with their terminal points
“and angles. Courses and distances control, unless there
“is a matter of more certain description, e.g., natural
“monuments.”” But natural monuments are dispensed
with by sec. 7 above referred to.

English’s law dictionary gives also the following descrip-
tion:—'‘Mete—A boundary line or mark.”” ‘“Metes and
“Bounds—Butts and Bounds—Bound, The wutmost limit
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“of land. Bound-—a Limit, A visible line designating a 1917
“limit.,” : . LAMONTAGNE

And in “Words and Phrases Judicially Defined” under THE',i_C_lNG-
verbis, “Metes and Bounds,” are defined as meaning the !}ff;g;ﬂefﬁf
“boundary line or limit of a traci—which boundary may be. -
‘‘pointed out and ascertained by rivers or objects, either '
“natural or artificial * * * * Where a lot was in’
“rectangular form, a description in a levy of execution on a
““‘certain number of acres off the east epd was a sufficient

“description by metes.and bounds.”

In Cripps on Compensation (5thed.) p. 16, dealing with
the question of plan and description, is found the following:
“In Dowling v. Pontypool & C. Rail. Co.!the meaning of.
“the words, ‘lands delineated’ upon the deposited plans
“was considered at great length, and it was held that they
“were not limited to mean lands surrounded by lines on
“every side, but included lands so sketched, represented
“or shown that the owners would have notice that their
“property might be taken. Hall V. C,, says (p. 740)
*And it must be borne in mind what the object of depositing
‘‘the plans and books of reference. is, such object beirig to
“give notice to the public and lendowners in particular

“where the promoters of the company propose to acquire
“ % % % T gay enter upon the land with the map
“and book of reference in hand; observe the line of the
“railway as laid down, the limits of deviation, the several
“numbers on the map * * * * and ask yourself
“the question whether the piece of land in question is
“delineated and described. My answer is in the affirmative.”

In People v. Guthrie* wherever statutory term of metes
and bounds are discussed, it is found to be understood there-
by to mean the boundary line or limit of tract, it being
unnecessary to describe by monuments, &c., &c.

And in Rollins v. Mooers®: ‘“The plaintiff contends that
‘‘the levies were void; that they should have set off the
“estate, in the language of the statute, by metes and bounds.

““This he contends by measure and by monuments
“The object of the legislation doubtless was, that the‘
’ 1(1874) L. R, 18 Eq. 714; 43 L. J. Ch. 761.

-246 Il App. 124-128,
325 Maine Rep. 192 at 195-6.
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3_7’ “description of land set off should be such as would identify
Lavortacne  “jt. Certainly to a common intent, as to such particulars,
Tue Kive.  “wyag all that could have been intended. That which can be
Reapons for “rendered certain is in law considered as.certain. The

— “lots in our township are often known and designated

“by numbers. If set off on execution by such numbers it
“would be setting off by metes and bounds; for it would be
“presumable that the metes and bounds were well known,
“or easily ascertainable. It would be no more certain, if it
“were said, that it was bounded by lots numbered, &c., on
“the different sides. These views are much strengthened
“by the language of Mr. Justice Weston, in delivering the
“opinion of the court in Birch v. Hardy! He says: “By
“metes, in strictness, may be understood the exact length
“of each line, and the exact quantity of land in square
“feet, rods and acres. It would be going too far to require,
“that this should be set forth in every levy. The legis-
“lature intended the land should be described with such
“certainty that there should be no mistake as to its location.”

It is useless to accumulate references to books and cases
to establish and decide such a clear question as the one
under advisement.

The principle of construing special acts adversely to
the promoters where the language is ambiguous has not
been applied in the case of a public body on which powers
have been conferred to carry out works of a public char-
acter. This distinction is founded on the difference in aim
between a public body carrying out a scheme for public
purposes only and a company incorporated for the con-
struction of an undertaking from which profit is intended
to be derived. Cripps’ Compensation (5th ed.), p. 23.
This, however, is not said in aid of arriving at a
conclusion on the plain language of the wording of the
gection above referred to, which, indeed, should receive a
fair and just interpretation on the face of it. And though
the statute must be complied with, a substantial compliance
is sufficient. The substance and not the form will be looked
to. Lewis on Eminent Domain.?

16 Greenl, 162.
? (3rd ed.) 547,
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Now sec. 8 of the Expropriation Act should receive a fair,

209

1917 -

. . - . - Huv—’
large and liberal construction and interpretaticn as will Lamovracne

best ensure the attainment of the object of the Act and of
such provision and enactment, according to its true intent,
meaning and spirit. (Interpretation Act, sec. 15). And the
language of the section ought not to be construed with
such technical narrowness as would both defeat its very
purpose and be refractory to common sense.

The object of the deposit of the plan and descnptlon is
to give notice to the public in general, and to the owner
of the land in particular, of the expropriation of such lands.
Anyone taking plan No. 2 and the description going with
the same, as above recited, would have not the slightest

difficulty, or a moment of hesitation, in ascertaining what

the Crown has actually expropr:ated Indeed the number
of each cadastral lot is to be found in the description and
is also indicated upon the plan itself and in juxtaposition
with all the other lots of the same parishes. The con-
cessions in which lay these lots as well as the names of the
parishes are also indicated both upon the plan and the
description. And for greater certainty and in order to
remove any possible doubt that might exist after having
gone so far, the description proceeds, “this is a plan and
“‘description of certain lands, as shown on the plan within
“Wines marked in red.”” Could anything be clearer and more
definite ? 1 certainly fail to see. The red line gives the
metes and bounds of what is taken, and the description
of the outer boundaries of the lands so taken for the pur-
poses of such camp, and the description must be read con-
jointly with the plan. On both the plan and description

are found a visible red line designating the limits of the-
camp, the boundary line or limit of the tract of land ex- .

propriated.

The whole of each lot is taken—this lot 17 is expreo-
priated in its entirety—and can it be seriously contended
that the description would have been any better or more
certain if it had been said that each lot was bounded by
lots numbered so and so on the different sides. A’ descrip-
tion by cadastral numbers would seem to be a description

by metes and bounds, for it would be presumablé that the -

metes and bounds were well known or easily ascertainable.

14
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And as said in Rollins v. Mooers (supra), that which can
be rendered certain is in law considered as certain. It
would of course be otherwise in a case where the expro-
priation is for the right of way of a railway or for a small
piece or parcel of land of irregular shape or carved out of a
cadastral lot; but where the whole lot or the whole property
is taken, and where therefore the detailed description of
the same appears upon the book of reference of the cadastre,
the description in its intricate details would be mere ver-
biage and surplusage. '

The object and intention of the legislation doubtless
was that the description of the land taken should be such
as would identify it, and that the description should be of
such certainty, that there should be no mistake as to its
location and identity. Certainty to a common intent as to
such particulars was all that could have been intended.
And it has not been contended at bar that there was any
difficulty in identifying the lot in question. Indeed it has
been conceded that it was not necessary to give the descrip-
tion to each lot by metes and bounds, but that the Crown
doit donner quelque chose qui nous fait distinguer ce qu'elle
prend.

I must find that the Crown has given as clearly as pos-
sible, free from unnecessary details, the full, clear descrip-
tion of the lands taken, and any objection taken to such
plan and description must be found faulty in its technical
narrowness.

This case has arisen in the Province of Quebec, but this
finding applies to all the Provinces of the Dominion. And,
if any difference, with much more force does it apply to the
Province of Quebec, where the law which there obtains
is so clear on a matter of this kind. Indeed, where the
cadastre is in force, as in the present case, under Art. 2168,
C.C.P.Q., “the number given to a lot upon the plan and in
the book of reference is the true description of such lot, and
is sufficient as such in any document whatever.” Could
any thing be clearer and more rational? And with this
provincial law, the intent of the federal law absolutely
agrees, and the one is cited in support of the other by way
of illustration and comparison.
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Therefore it is found the deposit of such plan and descrip-
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tion has been so made in comphance and in due conformity LAMOI;TAGNE

and satisfaction with the provisions of the Expropriation

THE KING.

Act, and that the lands therein described became vested Reagons for

- in the Crown on September 15, 1913, the date of the deposit
of such plan. No nuda detentio or physical occupation
was necessary for the vesting of such land in the Crown
in addition to the deposit of the plan and description which
by mere operation of law implied a symbolical possession~

and under the provisions of sec. 22 of the Expropriation Act,

from the date of the deposit of such plan (September 15,
1913), the compensation money stood in the stead of the
land and any claim thereto was converted into a claim
to such compensation. The Queen v. McCurdy;! Part-
ridge v. Great Western Ry. Co.;* and Dixon . Baltzmore
& Potomac R. Co 3

On September 15, 1913, the lands in question herein
~ became the property of the Crown and the sale of the same,

" made by the sheriff, upon Arthur Giguere, on January 10,
1914, was obviously made super non domino, and such sale
made by the sheriff was and is absolutely null and void

and . nothing passed thereunder. The Sheriff’s title is a-

thing of naught that must be ignored. The suppliant,
Lamontagne, the purchaser at such sale took nothing by

that deed from the sheriff, as the lands were at that time

vested ih the Crown. Dufresne v. Dixon;* The King v.
Ross® Hope v. Leroux® Lafortunev. Vezina," C.C.P. (Que.)
Art. 699 and Nos. 14, 17 and 22 in Beauchamp's ed. Beau-
champ’s Rep. Gen.® Doutrev. Elvidge.?

The owner of lot 17 at the date of the expropriation,
Arthur Giguere, did not file an opposition to the sheriff’s
sale, which was a thing of naught; but an intervention
was filed in the present case by his heirs, he appearing to
have died some time in 1915. This intervention which
claimed the compensation for the lands expropriated was,
however, for reasons unnecessary to mentlon here, neces-
sarily abandoned and withdrawn.

12 Can. Ex. 311. 825 Que. K. B. 130.

tg U, C. C. P. 97, . 725 Que. K. B. 544.

1§ Mackey (D.C)) 78, 8Vol. 4, p. 259.

416 Can. S.C.R. 596. ' ) #7L.C. J. 257; 9 Rep. Jud M. 140,

515 Can. Ex. 33.

143

Judgment
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The suppliant was heard as a witness before the court
and I regret to say his testimony was not given with that
candour and frankness that ought to have been expected.
In the first part of his testimony he says he had heard the
Government had deposited plans and descriptions, but
he said he did not know if it was before the sale. Yet,
later on, in the course of his evidence, he says he had heard,
about eight days before the sheriff’s sale, that a plan had
been deposited.

The suppliant was, undoubtedly, at the date of the
sheriff's sale, aware of the expropriation by the Crown
and yet he chose to purchase. He therefore did so at his
own risk and peril, and assumed both the responsibility
and consequences of such course, thus waiving in advance
any right he might have had to complain. Caveat emptor.

How, indeed, could Lamontagne, a real estate dealer,
of Quebec, ignore in January, 1914, the project of this
Valcartier training camp, when the same was of such
notoriety in Quebec that as far back as September 16 and
17, 1913, the Quebec papers announced the undertaking
and openly described it, as will attest exhibits "“A’” to
“A. 6" filed herein.

The date of the sheriff’s sale is January 10, 1914, the
date of his title is January 15, 1914, and on January 21,
1914, the suppliant had already subdivided the land, and
on the 23rd of the same month was deposited the plan of
such subdivision in the Department of Colonization, Mines
and Fisheries, and in the Registry Office on January 27,
1914. There would appear therefore peculiar haste, which
can only be explained by his anxiety to become the owner
of expropriated land with a special value acquired under a
subdivision. The intention underlying all of these acts
is so apparent, that no more need be said in that respect.

It was proved by witnesses Matte and McBain that
Giguere, the owner of the land in question in 1913, was
before his death, aware of the expropriation as far back
as September, 1913; and witness Lavigne, says the expro-
priation of 1913 was pretty well known to the public at
the time and especially to those interested in the lands
taken. ' ‘
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I have taken under advisement the two motions to amend e
made at trial by counsel on behalf of the suppliant. Grant. Lamoxtacne
ing the prayer of such motions as formulated would be to Tus K.
allow conflicting allegations in the petition of right as Xtasonsfor
between paragraphs 3 and 4 thereof, followed by the neces-
sity for the Crown to amend its statement in defence.
Both matters are found to be unnecessary, as I have decided
the case upon the evidence on record. And it is not so
" much what is alleged as what is proved that has to be
" passed upon and decided. It is not the shadow we are
after, but the substance. Take nothing by the two

motions.

Therefore the lands in question herein and embodied in
the plans and descriptions deposited on September 15,
1913, as above mentioned, are declared vested in the
Crown as of September 15, 1913;

2nd. The sale by the sheriff being made super non
domino is declared null and void; and :
. 3rd. The suppliant is not entitled to the compensation
sought by his petition of right, and he is declared not
entitled to any portion of the relief so sought thereby,
and the petition of right is dismissed with costs.

Petition dismissed.
Solicitors for suppliant:- Drouin, Sevigny & Drouin.

Solicitors for respondent: Dupré & Gagnon.
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IN THE MATTER OF THE PETITION OF RIGHT OF
EDOUARD RUEL.............. e SUPPLIANT;
AND

HIS MAJESTY THE KING.......... « ... RESPONDENT.

Expropristion—Easement—Damages—Prospeclive profits.

After R. had acquired the easement of laying pipes for an aqueduct and sewers
upon certain lands, the Crown expropriated part of the same which stood at an extrem-
ity. R. claimed the full value of the aqueduct together with the sum of $20,000, repre-
genting the alleged decreases for the future of the benefits he would have derived from
private buildings he claims he had a right to expect would be erected on the side of
the lands taken by the Crown.

Held, that R. had no estate or interest in the lands taken, save the easement above
mentioned, and as there was no covenant from his grantor to stipulate with his lessee
and grantee that they would take water from such aqueduct and drain from such
system, he could not recover such prospective profits, All he was entitled to was the
value of the piece of aqueduct expropriated and the value of the easement upon
the same.

THIS was a petition of right seeking compensation for an
easement of an aqueduct and sewerage system upon certain’
lands taken for the construction of a dry dock at Lauzon,

P.Q.,
The case was tried at Quebec, on November 22-23, 1916.

F. Gosselin and F. Roy, for suppliant; W. Amyot, for
Crown.

AUDETTE, J. (January 24, 1917) delivered judgment.

The suppliant, by his amended petition of right, seeks
to recover the sum of $25,000 as alleged damages, resulting
from certain expropriations by the Crown in connection with
the new dry dock, at Levis, P.Q. This amount is made
up of the value of a system of aqueduct and sewerage,
which he reckons at the

arising out of the construction of the dry dock, which it is
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alleged, decreases, for the future, the benefits he would
have derived from private buildings he had a right to
expect would be erected on the site of the dry dock:

‘As a prelude, béforé coming to the actual facts of the
~ case, it is well to state one must guard against a number of

the allegations in the pétition of right which do not, by any. -

" means; disclose the true facts of the case.” This impréper
behaviour of deliberately drawing misleading and reckless
" pleadings with respect to questions of fact cannot be
conidoned, or cannot be met with too severe condemnation
at the hands of the courts, with the object that such con-
demnation might tend rhuch towards maintdining the high
ethics and good traditions of the bar. The Court has a
right to ekpect utmost good faith in its relations with the
Bar.

Paragraph 3 of the petition of right for instance alleges,

on the one hand, that since 1914 the system of aqueduct
ceased to be operated, and yet the suppliant’s son who
manages this system of 'aqueducts produces, on the other
hand, among other evidence, statements filed as éxhibits,
numbers 7 and 8; showing thé révenues derived from the
" aqueduct from the Davis firm alene from 1914 to November,
1916, amounting to $1,921.72, and this i§ besides the other
general revenues of the agueduct.

Paragraph 5 alleges there wetre 10 dwellings on the part-
taken by the Crown, while the evidence discloses only 5;

and paragraph 9 alleges that the Governmeént has exprop-

riated all the lands (terrains) where the system of aqueduct.

and sewerage are. Now these are not the facts of the
case, and to the suppliant they were better knéwn than to
anyone else.

Indeed, the case fieed from all these éfroneous allegations

resolves itself in the simplé fact that prior to the exprop:

riation, by the Crown, the suppliant had acquired upon
lots Nos. 5 and 6, for the sum of $30.00 the easemerit of
laying the pipes of a system of aqueduct and sewerage,;
as the whole more clearly appears by reference to Exhibits
1; 2 and 3, filed herein. Subsequent to the expropriation,
whereby a certain portion only of these lotd was expro-~
priated, the Government in the course of the works of

excavation for the purpose of the dry dock, tore up and

215

1917
v
Rusl

av
TaE KING.
Reasona for
Judgment.



216

1917
. H-\,—-I
RUEL
9.
Tre KING.

Reasons for
Judgment.

EXCHEQUER COURT REPORTS. [VOL. XVI.

took away a small portion of the pipes of this aqueduct,
destroying the cesspools, and sewerage thereto in con-
nection with the five buildings in question between points
“A” and “F” hereinafter mentioned. To properly under-
stand the matter reference should be had to plan, Exhibit

- “A.)"  From the letter “A” to the Letter “F” on the plan,

a distance of about 1,170 feet, the Crown took away this
aqueduct and destroyed the cesspools above mentioned,
and for such damages and the value of the easement in
question, the suppliant should be compensated. The
suppliant, it will be noticed, is not the owner of the land
taken, the only interest he has therein is what was con-
ferred by the deeds giving said easements or servitude.

The aqueduct also crossed the respondent’s land from
point “C” to “D,” where the suppliant has, under his
title, the right by easement to lay his pipes. At the trial
the Crown filed an undertaking whereby the suppliant is
given the same right upon these lands between ‘“‘C’” and
“D” as he formerly had.

A deal of conflicting evidence has been offered with respect
to the compensation which should be awarded the suppliant
in respect of the damage to his aqueduct between points
“A” and “F.” The Crown in that respect has adduced
the evidence of its engineer in charge of the works of the
dock who has seen the pipes, and he values the whole
matter at the sum of $423.90, as set out also in the
respondent’s plea. On behalf of the suppliant a deal of
so-called expert evidence is given by men who were not
there at the time of the building or the.tearing up of the
aqueduct; but who prepared their statement upon the
information supplied by the manager of the aqueduct, the
suppliant’s son. The latter has no data of the original
cost, no evidence of the original cost has been offered, but
estimates prepared in the most optimistic manner.

* The easement upon the whole area of these lots has cost
the suppliant $30. Arriving at the compensation with
respect .to the damages between said points “A" and
“F”, which the Crown’s evidence establishes at $423.90,
if the suppliant were allowed the double of that, say
$847.80, he would be more than generously compensated,
especially in view of the value of the whole system. Then




VOL. XVL] EXCHEQUER COURT REPORTS.

allowing the sum of $60 for the easement on points between

“A” and “F'"; an easement upon the whole area of such:

lots costing the suppliant only $30, as set forth in the
deed filed herein, he would also be amply compensated

"Coming now to the claim of $20,000 which is -alleged
as representlng the decrease in the future of the benefits
the suppliant alleges he would have derived from private
buildings he had a right to expect would be erected on the
site . of the dry-dock, it must be readily and obviously
found he has no right to such claim.

Indeed, when the suppliant purchased the easement
enabling him to construct the system of aqueduct and
sewerage, there was no contract with the owner who granted
him the easement that the latter would stipulate with his
lessees or grantees of the land in question that they would
take water from the aqueduct, and in the absence of such
contract or covenant running with the land, the claim to
such a right is at large—in fact there is no right. He
could not, moreover, recover for loss of profits under the
circumstances, the damages being too remote.

The lands in question could have been sold to any one
instead of being expropriated, and the purchaser would
always have the right to use that land in a perfectly untram-
melled manner with unfettered control subject to the
easement only. He could refuse to take water from the
suppliant, or take it from whomsoever he cared. He could
use the land for manufacturing purposes, pump his water
from the River St. Lawrence or use no water. The matter,
indeed, is too clear and too obvious to say any more in that
respect.

The suppliant had no estate or interest in the lands in
question, save the easement to lay the pipes of his aqueduct
~ and sewerage; and he cannot be compensated for more than
that easement and the damages arising out of the same, in
the manner above mentioned.

The Crown by its undertaking filed at trial has granted

the easement to lay pipes between the points “C" and

“D’ and has offered the suppliant the sum of $1,200 in
satisfaction of his claim. The same has not been accepted,

and this offer of $1,200 must have been previously made, -

since it is alleged in paragraph 14 of the petition of right

»
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R but would not appear to cover the continuation of the
Ruzw easement mentioned in the undertaking. By the time the

Tue Kiva.  yndertaking was so filed, the evidence was practically ali

T—

Reasonafor adduced; but there is in this case a deal of unnecessary
— evidence adduced by the suppliant in respect of his claim
for the value of the whole of his system of aqueduct and
sewerage and for his prospective damages, upon which he
fails and which would entitle the Crown to its costs. How-
ever, taking into consideration that this is a matter of
expropriation where the easement is taken away compul-
sorily by the Crown, there shall be no costs to either
party. :
There will be judgment as follows:
1st. The easement on the land in question herein from
points “A"” to “F’ on Plan Exhibit “A”, filed herein,
is declared vested in the Crown from the date of the expro-
priation. '
2nd. The suppliant is entitled to the easement con-
ferred in his favour between points “‘C” and “D,"” on said
plan “A,” as set forth in the said undertaking. .
3rd. The suppliant is further entitled, upon giving
to the Crown a full discharge of all his interest in the land
between points “A” and “F,"” to recover from the respondent
the said sum of $1,200 without interest and without costs.

Judgment for suppliant.
Solicitors for suppliant: Dorion and Gosselin.

Solicitors for respondent: Drowin, Sevigny and Amyot.
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IN THE MATTER off THE PETITION OF RiGHT OF 1917

St
. Feb. 3
© JAMES D. LEBLANC...........:.........SuPPLIANT,
" AND
HIS MAJESTY THE KING..... w+v....t:. RESPONDENT

Damagés—Injurious affection—~From change of level of sireel—Subway—1Loss of bitsiness.

The Crown having substituted fot the level crossing on Main Street, in the City of |
Moncton, a permatent subway which résulted in a material change in the level of the
street opposite the suppliant’s property, who claimed both damages to his property
and loss of business.

Held, That where no land is takeh, the owner of property on such street s pre-
cluded from recovering for loss of business. The only damages he is entitled to recover
are such only as are referable to the land itself and not to the person or to his business:

Where no portion of the land of the proprietor is taken, but his lands are injuriously
affected by the construction of the works, causing special damages to the property
diffeiing from that to the rest of the public, thén the claim for damages ig let ln, but
it ig restricted to the damages to the land and cannot be extended so ag to let ih any
personal damagee or loss of business, .

.

PE’I‘ITION OF RIGHT for the recovery of damages
against the Crown on account of the substitution of a sub-
way for a level crossing:

The case was heard before the Honourable Mr.
JusticeE AUDETTE, at St. Jolin, N.B., Decémber 12-13-14,
1916.

M. G. Teed, KC., ‘and E. A. Reilly, for supphant
H. A. Powell, K.C:, and R. W. Hewson for responderit.

AUDETTE, J. (Februa_ry 3, 1917) delivered judgment.

The suppliant is the owner of certain land and premises

‘in the City of Moncton, N.B,, in close proxirity to the

Intercolonial Railway station, and more particilarly
shown o1 plan, Exhibit No: 1, herein.

In the course of the yéafs 1914-15, the Crown, aceeding
to thé reqiiest of sevefal petitions presentéd by the citizeiis
of the City of Moncton, decided to do away with the level
¢rossing on Main Street of the said city, and to substitute
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.therefor a permanent subway. The works began some-

time in the Autumn of 1914 and were completed during the
following Autumn. .

As a result of these works, Main Street was, for a certain
distance on both sides of the subway lowered from the
former level, leaving the suppliant’s building upon a fairly
high elevation over the level of the street. Before the
construction of the subway there was a slight grade from
east to west opposite the suppliant’s property, while there
is now a grade of about 5%, in the other direction, with the
result that this building is now on the eastern end thereof
3:6 feet above the level of the new sidewalk, and the
western end 6-18 feet; and at the western end of the lot,
from points B to C, on Plan Exhibit “B,"” there would be a
difference of level of about 7 feet. The suppliant’s property
has been injuriously affected by these works, and the build-
ing has to be taken down to a new level, consistent with
the present level of the street. The ground floor of the
building is used as a fruit and candy store business, where
fruit, confectionery, soda water, soft drinks, pipes and cigars
are sold, and the upper stories rented as offices.

During the construction of the works the traffic on
Main Street, opposite the suppliant’s property, was seriously
interfered. with. The street was closed for a short period
and the general traffic was very much disturbed and
affected during the whole time of the construction. The
original sidewalk was about 13 feet wide, and the Crown
with the view and object of maintaining access to these
properties and in some cases to avoid endangering the
solidity of the building, left along the front of the building
a strip of earth of about six feet wide, with a railing on the
outer edge. However, by the undertaking filed at trial,
the respondent has undertaken among other things, to
remove this strip whenever it will be convenient to the
owners of the adjoining properties.

Under the circumstances the suppliant is claiming, 1st,
Damage to his property; and 2nd, Damage to his business.

Dealing first with the question of loss of business, it
must be found that where no land is taken, as in the present
case, the suppliant is precluded from recovering for any
loss of business. The only damages he is entitled to recover
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are such only as are inherent in the land itself, and not to
the person or to his business. As I have already said,
in the case of The King v. Richards' the damages which
the suppliant can recover are only those which would
affect or would go to decrease the market value of the
property. The damages must refer to'the land or to some
interest in the land and do not include personal damages.
The damage for loss of business purely and simply depend
on the commercial ability and industry of the individual
and are, therefore, too remote. They are not an element
inherent in the land.

Cripps on Compensation? states that where no land
has been taken, the words “injuriously affected,” or words
of a similar import, refer to damages that are limited to
loss and damages which are an injury to land, and not a
personal injury or an injury to trade. The same view is
taken by Browne and Allan, on law of Compensation?

Of course, where no portion of the land of the proprietor
is taken, but his lands are injuriously affected by the
construction of the works, causing special damage to the
property differing from that to the rest of the public, then
the claim for damages is let in; but it is a claim restricted
to the damages to the land which cannot be extended so
as to let in any personal damages or loss of business.
Cowper Essex v. Local Board of Acton®; Lefebvre v. The
Queen®; McPherson v. The Queen®; The King v. London
Dock Co.7; Ricket v. Metrodolitan Ry.E; The Queen v. Barry®;
Paradis v. The Queen™; Metropolitan Board of Works v.
McCarthy't; and Caledonian Ry. Co.v. Walker's Trustees'.

However, while the suppliant, under the pronounce-
ment of the above authorities, is not entitled to any loss
of business tesulting from the construction of the subway,
he is entitled to damage to his property as resulting from
the same, and in that respect as well as upon the value of
the property we have very conflicting evidence, as is,
however, usual in cases of this kind.

114 Can. Ex, 365 at 372. 75 Ad, and E, 163.

t (5th Ed.) p. 136 and seq. .~ 8L.R. 2 H.L. 175,

# (2nd Ed.) p. 113 and seq. ? 2 Can. Ex. 333.

114 A.C. 161, ' 10 { Can. Ex. 191.

¢1 Can. Ex. 121. - n7L.R. (E. &I Ap.) 243,

¢1i Can. Ex. 53, 17 AC. 259,
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The suppliant’s property is of irregular shape, more or
less of a triangular shape, which indeed renders it less
valuable and more difficult to value as compared with the
other lots of standard sizes and shapes in the city. In any
case the building must be lowered to a certain extent to
make it accessible:from the level of the new sidewalk,
consistent with the allowance of a cellar, with proper
ventilation above the level of the sidewalk and proper
sewerage facilities, and this can be easily obtained, according
to the lengthy evidence on the record, and without running
to excesses one way or the other.

On the question of the cost of lowering the building
we have estimates from different contractors. The one
heard on behalf of the suppliant gives us such extreme
figures and assumes such extreme occurrences, that the
figures on their face defeat their very purpose. Attempting
to prove tco much proves nothing. On behalf of the
Crown, two contractors of considerable experience made
estimates for the lowering of the building at figures almost
two thirds less than those adduced on behalf of the
suppliant.

There can be no doubt that the level crossing that
existed before the subway was of a great disadvantage.
That it interfered seriously with the traffic which was at
times absolutely tied up on Main Street, because the rail-
way used their tracks not only for the purpose of through
traffic but also for shunting. The subway is of a great
advantage and benefit to the City of Moncton generally, -
and when the suppliant’s property is brought down to
proper elevation, it must be taken that it will also share in
the general advantage; but, he should be compensated for
the damage, within legal elements, he has suffered.

The Crown at the trial filed the following undertaking:
“The respondent undertakes:

“I. To remove the strip of earth mentioned in the
“sixth paragraph of the respondent’s statement of defence,
“down to the level and grade of the new sidewalk in front
“of the suppliant’s land and to complete the sidewalk in
“conformity with the grade of the portion of the new side-
“walk already constructed thereat.
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2. If the suppliant desires the respondent will make
“the necessary excavation for and construct and maintain
“‘a good and sufficient concrete retaining wall over the land
“or right of way of the Intercolonial Railway along and
“continuous to the south-easterly line thereof—said
“retaining’ wall to connect with.the north-eastern wing

“of the subway as now constructed and extend along the.

“said line to the northerly corner of suppliant’s land and to

“‘be of proper width and height and of a depth such that

““the level of the bottom of said retaining wall shall be at the

“level of 83.00 above datum according to the datum used

“by the Intercolonial Railway in the construction of the
“'subway.

“3. The respondent will construct a branch sewer
“pipe line from and connected with the present “Y”
“opposite the suppliant’s lands on the (18) eighteen inch
‘“sewer leading from Archibald Street to the man-hole
“at or near-the junction of Foundry and Main Streets
“The said branch sewer pipe line to -extend from said
‘¥ to such point at the street line in front of suppliant’s
" “land as the suppliant may desire and to have a grade of
“not less than one quarter of an inch to the lineal foot.”

The property in- question was purchased by the
suppliant in 1908 for $4,000, some repairs and alterations
were subsequently made to it, but we have no satisfactory
statement of the cost of the same, the suppliant stating
that no actwal account was kept of such expenditure
although he claims having spent something in the neigh-
bourhood of $4,000 in such repairs. For municipal assess-
" ment the value of the property is placed at $8,000, and
that is $2,000 for the building and $6,000 for land, and the
suppliant in his testimony, before the court, values the
whole property at $16,000 to $17,000.

The suppliant by his petition of right, claims the sum
of $12,000, and the Crown avers by the defence that he is
not entitled to any compensatlon

Upon the land is a wooden building without any
cellar, which is heated with gas.

It is, indeed, obvious the suppliant has suffersd serious
damage resulting from the construction of the subway,
and a fair and generous compensation should be paid to
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him. A reasonable amount should be allowed for lowering
the building, fixing up the land, the slope, together with a

ertain amount for repairs occasioned by the lowering of the
building and to cover all incidental expenditure in respect
of the same but within the legal elements of compensation;
taking into consideration the substantial advantage derived
in favour of the suppliant, from the undertaking filed by
the Crown, and not overlooking either the general advantage
derived from the public work in which the suppliant will
in some degree share when his building is lowered and
settled down to its final position.

Therefore, taking all the circumstances of the case
into consideration, I hereby . assess the compensation
which the suppliant is entitled to recover from the Crown,
at the sum of $2,500, with interest thereon from January 1,
1915, the approximate date at which substantial injurious
affection originated.

The suppliant is further entitled to the performance,
execution and advantage conveyed by the Crown’s under-
taking filed of record herein.

The suppliant is entitled to the costs of the action.
Judgment for suppliant.
Solicitor for suppliant: E. A. Reilly.

Solicitor for respondent: R. W. Hewson.
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IN THE MATTER OF THE PETITION OF RIGHT OF

WARREN PEARSON .............. e .SUPPLIANT;

L4

AND

HIS MAJESTY THE KING.............. RESPONDENT.

Contract—Building contract—Assignment—Subleiting—Consent—Priority.

Under a building or construction contract the Crown is not bound to pay any claim

asserted by a mere sub-contractor, although the Crown has consented to the contract .

being sublet. ’

2, Where the Crown declines to assent to any assignment there can be no implied
assignment raised upon a consent to sublet 8o as to establish privity between the
Crown and a third person to whom the original contractor has sublet the execution of
the contract. : oL -

4

P ETITION OF RIGHT for damages alleged to have
arisen on account of improper classification and estimates
in a sub-contract for a highway in the Rocky Mountain
Park, in the Province of Alberta.

The case was heard before the Honourai)le Mr. .],UéT;CE
AUDETTE, at Calgary, October 3, 1916.

M. B. Peacock, for suppliant.; J. Muir, K.C., for respon-
dent. ' ' ‘ :

AiIDETTE, J. (December 30, 1916), delivered judgment.

The suppliant, by his petition of right, seeks to recover
the sum of $15,000 for loss and damage alleged to have
been suffered by him as the result, inter alia, of improper
classification and estimates allowed by the chief engineer
upon his (Pearson) works while engaged in the performance
of his sub-contract for the construction of part of a highway
known as sec. 4 of the Castle-Vermillion Highway, in the
Rocky Mountain Park, from Station 120 + 90 to Station
478 + 60, in the Rocky Mountains in the Province of
Alberta.

In the course of the year 1914, B. J. Reddick of Calgary,
tendered for the works in question herein, and his tender
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1916 being accepted, entered into a contract with the Crown
Pearsoxn  to perform the same under the indenture filed of record
Tae Kive.  herein as Exhibit No. 1.

Reasons for Reddick had also another contract in respect of what he
— called the Banff road or Banff section, and he made a
deposit of $1,000 with respect to the two contracts.

Subsequently ‘to signing his Castle-Vermillion contract
with the Government, Reddick applied to the Crown for
leave to assign that contract. The Crown while refusing
him this leave to assign, as it had the right under the con-
tract, allowed him to sublet the same.

Therefore, on July 30, 1914, Reddick did sublet the
contract to the suppliant herein, as appears by Exhibit
No. 3 filed herein.’ And it is here well to note that the
contract was so sublet upon the suppliant paying Reddick
15% of the net profits on the work. In other words.
giving that profit when realized on the performance of
the contract, the price of remuneration as between Reddick
and himself, would be different from that of the original
contract. A clause indeed which will also tend to show,
at least under one aspect, the difference between the assign-

b ment and the subletting of a contract.

All moneys paid by the Crown monthly or otherwise
under the progress estimates, were so paid to Reddick
with whom alone the Crown was dealing.

Reddick, in his evidence, states he received all the
cheques from the Crown, coming as payment under the
present contract. He cashed the cheques at a bank,
and deposited the proceeds thereof at the Union Bank to
the credit of the suppliant, and he adds, Pearson did all
the work and he received all the moneys.

There is a balance still due under the contract, as re-
turned and certified to by the chief engineer and Reddick
exacts that that amount be paid over to him, as in the past
he being the party to the contract with the Government.
He further says that the balance should come to him, to
protect himself under his contract with Pearson, and he is
satisfied to pay the suppliant that balance, without exacting
his 159, out of the profits—without asking any profit.

Now, for one to sublet or to allow another to do all or
part of the work which he had contracted to do, is indeed
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quite different from an assignment where the liabilities
imposed or rights acquired thereunder are transferred to a
person who was not a party to the original contract. And
Reddick by his contract with the Crown was prohibited
from assigning without written consent of the Minister.

And, indeed, a transfer or assignment of liabilities con-

stitutes, in reality, a new contract and strictly, is not an
assignment at all. Halsbury's Laws of England'.

The prices in subletting a contract might be entirely
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different from those of the contract, while in the case of '

an assignment they must be the same.

In the case where the contractor sublets while he can.

lawfully claim payment for the work so sublet, if properly
done, on the other hand. he is liable for the defaults of the
sub-contractor.

The Crown paid back to Reddick the sum of $1,000,
the security deposited by him under both contracts. All
of this going to show that all relations, with respect to
this contract, was directly as between Reddick and the
Crown. The suppliant was not known or recognized. * The
bond was given by Reddick who remained liable and
answerable to the Crown for the due performance of the
contract.

Under the circumstances above mentioned, I must come
to the conclusion that there is no privity of contract as
between the suppliant and the Crown and his action fails.
Hampton v. Glamorgan County Council®. .

Having so found it becomes unnecessary to decide the
other questions raised by the pleadings herein.

There will be judgment declaring that the suppliant ‘s

- not entitled to the relief sought by his petition of right,

which stands dismissed.
Petition dismissed.

Solicitors for suppliant: Messrs. Peacock, Skene & Skene.
Solicitors for Crown: Messrs. Mugr, Jepks:oﬂ & Co.

1Vol. 7, p. 494, et seq.
233 T.L.R. 58.

15%
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IN THE M ATTER OF THE PETITION OF RIGHT OF
DUSSAULT anp PAGEAU, CONTRACTORS, SUPPLIANTS;
AND

HIS MAJESTY THE KING..............RESPONDENT.

Coniract—Building contract—Defouli—Forfeiture—Recovery—Exchequer Court Act,
sec. 49,

The suppliants entered into a contract with the Crown for the construction and
completion of a landing pier, and before completion threw up their contract, making
themselves thereby guilty of a breach of contract. The Crown had the pier constructed
at a saving of $1,568.41 and the supp liants brought suit to recover thissum of $1,568.41,
together with the further sum of $3,600, the amount of their deposit at the time of the
signing of the contract.

Held, 18t, That the suppliants having become defaulting contractors are not under
the terms of the contract entitled to the benefit of the saving on their contract price,
when the works had been completed by others at a lower figure to the Crown.

2nd, That under the terms of the main contract and the subsidiary contract In respect
of the deposit, where the Crown in the case of defaulting contractors has the works
contracted for completed at a saving, the original contractors are entitled to recover
their deposit. ’

Semble: That where the Crown at the time the contractors defaulted, availed itself
of. the forfelture clause of the contract, as construed under sec. 49 of The Exchequer
Court Act, (R.S.C. 1906, c. 140) after the works had been completed at a saving, it
could not treat the deposit as forfeited under said sec. 49.

PETITION OF RIGHT to recover $20,390.34 on a
contract for the construction of a Pier at Pointe aux
Trembles, P.Q.

The case was tried at Quebec, before the Honourable
Mr. JusTicE AUDETTE, May 9 and Nov. 17, 1916.

I. N. Belleauw and A. Marchand, for suppliant, and
F. 0. Drouin, K.C., for respondent.

AUDETTE J. (January 24, 1917) delivered judgment.

By an indenture bearing date June 28, 1904, the
suppliant entered into a contract with the Crown, for the
construction and completion of a landing pier, at Pointe
aux Trembles, P.Q., “within 12 months of the signature”
of the said contract as provided by paragraph three thereof;
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and, by their amended petition of right they now seek to
recover the sum of $20,390.34 in connection with the said
contract: under the circumstances hereinafter set forth.
At the end of the season of 1904, through alleged
difficulty in obtaining timber, among other reasons relied
upon by the suppliants, only a portion of the works had

. been performed, and during the winter of 1904-05 bart of -

these works were damaged by the ice,—the whole as can
be dscertained by reference to plan, Exhibit No. 10. This
damage by the ice was, however, assigned, in the opinion of
the engineer in charge, to improvidence and want of proper
" “care or construction, but it has no bearing upon the case
and is only mentioned as one link in the chain of facts.

Under the terms of the contract the works in question
had to be constructed and completed by-June 28, 1905,
and by paragraph 18 thereof, time was deemed to be -of
the essence of the contract.

A few days before the expiry of this date within which‘

the works had to be completed, namely. on June 17, 1905,

the suppliants requested the Minister to allow them to

June 30, 1906, to complete and deliver the works. In

.~ answer to this request, on July 17, 1905, an extension of
»'tlme was given them until November 25 190s. -

A second extension was given. On November 25,

1905, (Exhibit No. 13) the suppliants again asked for a‘ '

further extension of time, within which to complete the
work, to November 25, 1906. "And in reply to this request,
on November 27, 1905, an extension was given them to
June 30, 1906. And it is well to note at this 'stage, that
June 30, 1906, was the date mentioned by them in their
first request for extension. They, therefore, did receve
what they were asking on June 17, 1905, amountmg to.a
complete year over and above the date mentioned in the
. contract. Upon the merits of the application reference
should also be had to the views expressed by the local
engineer, in Exhibit No. I1.

A third extension was given on March 30, 1906, to.

August 1, 1906, as would appear by Exhibit “B.” Further-
more, on June 23, 1906, Mr. Breen, the resident engineer,
as will appear by Exhibit No. 16, acquaints the suppliants
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with the communication received on the 19th from the
Chief Engineer, which reads as follows:

“My attention is called to the fact that the con-
“tractors, Messrs. Dussault and Pageau, for the building
“of the wharf at Point aux Trembles, have not yet resumed
“work this Spring, would you kindly inform them in
“eoriting that wunless they proceed with the work without
“any further delay the contract will be taken off their
“hands, and their security deposit forfeited to the Crown.
“Kindly attend to this matter at once, as the work must be
“completed before the first of August next.”

On July 7, 1906, the suppliants wrote the chief engineer
(See Exhibit ““A”) acknowledging receipt of Mr. Breen’s
letter of June 23, 1906, and state: “En réponse, nous en
“sommes venus a la conclusion que si le contrat doit nous
“étre enlevé le ler aofit prochain, vaut autant cesser de
“suite les travaux, et nous avons donné instruction a
“Mr. Pageav de suspendre les travaux ce soir.”

The suppliants had thrown up their contract and
abandoned its completion.

A very unfortunate and injudicious course for them to
have taken under the circumstances, especially in view of
what had in the past happened between them and the
Crown when they had asked extensions, which true were
not at first granted to the full extent, but which were from
time to time granted for delays longer than those previously
requested. However, if the suppliants, on being urged to go
onwith their work, and asked to complete the pier more than
one full year after the time assigned by their contract, felt
offended and threw up and abandoned their contract,
they will have also to take and assume the full responsibility
of such a course amounting to a breach of their contract.

We have therefore to face the situation as it stands.
It is perhaps unnecessary to say that while time was of the
essence of the contract, and the works had to be completed
within the year, by June 28, 1905, that that had been
waived by giving the suppliants extensions of time within
which to complete the works. And under such circum-
stances it would have been necessary to find whether or
not that extension was reasonable, whether the contractors
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had reasonable time within which to complete their works.
However, upon this point there is evidence in the affirmative
both by the resident engineer, and by Poliquin. But this
is a point which has beconie innecessary to decide in view
of the position taken by the suppliants in throwing up
. their contract. Stewart v. The King;' Walker v. London &
N.W. Ry. Co.;* Berlinquet v. The Queen®. The suppliants
have abandoned the work and left it unfinished and cannot
be entitled to any further compensation. Dakin v. Lee!;
See also Beck v. Township of Yorks The cofitract is not
at an end, and they cannot retover on a g_uantum meruit.
The suppliants at-the time they abandoned the contract
left upon the premiseés materials consistirig of lumber and
iron to the value of $10,183.30, as set forth at page 12 of
the specifications of Poliquin’s- contract and referred to in
clause 18 thereof.

The suppliants have been paid the total sum of $15,300

together with the sum of $4,949.89 which the Crown paid
to F. R. Morneault & Cie for lumber at the request and in
discharge of the suppliants’ liability, for lumber bought
" by them. This sum of $4,949.89 forms part of the $10,183.30
above referred to, and was paid pro tanfo for part of the
lumber left by the supphants when they. abandoned the
works. ,

Now, at the argument, the suppliants’ counsel rested

his case upon the following contention. He says the
contract price for the whole works, as between the suppliants
and the Crown was.................. e $33,775.00

"and the Crown has now received that wharf completed, and

_ it is represented by that amount.

The Crown has also in its hands the suppliants

deposit amounting to ........................... .3, 600 00"

$37,375.00

17 Can., Ex. 55; 32 Can, S.C.R. 483,
tL.R. 1 C.P.D. 518.

813 Can. 8.C.R, 26.

4[1916] 1 K.B. 566.

#5 Ont. W.N. 836.
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To amount brought forward..................$37,375.00
The Crown confiscated our materials which are
valued at....... ... ... ... . 10,183.30

as shown in the specification of Poliquin’s

contract.

Then, Poliquin, the second contractor had extra

work for thesumof......................... 350.00

Making in all thesumof.................... $47,908.30
which he contends is in the possession of the

Crown and for its benefit.

Then he pursues, on the other branch of his

argument, and says the suppliant received in
cash. ... ..o $15,300.00

together with the further sumof.............. 4,949 89
paid by the Crown, to their credit to Morneault
& Cie, at their request

$20,249.89
And the Crown paid Poliquin to complete the

works the sum of (contract price)............ 22,490.00
makinginall............................... $42,739.89
and he concludes by saying the'Crown received$47,908 30
andpaid........... .. ... ... 42,739.89
leaving a balance in our favour of........ e $ 5,168.41

which the suppliant should recover.

Recapitulating counsel’s figures, they would stand as
follows:

As recetved by the Crown. -

Pier. .o $33,775.00
Extrawork........... ... ... .. .. 350.00
Materials..................... e 10,183.30
Deposit. ..ottt e 3,600.00

$47,908.30
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As paid by the Crown.
Tosuppliant........................... ....515,300.00
“ credit of suppliant for lumber bought by
them from Morneauit & Cie............. . 4,949.89
Contract price of Poliquin for completion -of
WOrk. . v\ R ... 22,490.00

$42,739.89

Concludmg by saying the Crown should pay us - .
the sum of.. e 9,108.41

the difference between $42,739.89 and the sum of $47,908. 30

The obvious fallacy of this argument lies in the fact,
you cannot say the Crown received the completed pier,
representing $33,775, together with the $10,183: 30, because
the latter sum is in the pier when it is representing the
sum of $33,775.

There is double appropriation (double emplox) in
stating on the one hand the Crown in the result received a
pier of the value of $33,775, and on the other hand to say
that the Crown over and above this $33,775 pier (contract
price) it also received '$10,183.30 of materlals which have
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to go into the pier before it is completed and before it has

acquired the value of $33,775. .

‘Then on the other branch of his contention with
respect to what the Crown has paid, he is again in error,
because the Crown did not actually pay $22,490 to Poliquin
to complete the works, because under the contract, the
materials to the amount of $10,183.30 was used as part
payment of the sum of $22,490 and in the $10,183.30 was
also included the sum of $4,949.89 paid by the Crown to

Morneault, at the request of the suppliants, being in part -

payment of the materials represented by the total sum
of $10,183. 30.
The true transaction would really stand, as follows:

The Crown received

Complete Pier. . .. e e .. .$33,775.00.

“® .

plus | _
extras..................... e 350.00

$34,125.00
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Jot7, ' The Crown paid.
DussAviT  To the suppliants................. $15,300.00
Tuz Kivé. & Morneault & Cie at request of
Reasons for  suppliants for lumber supplied. . . .. 4,949, 89

To Poliquin, the 2nd contractor who

being......c.oiiiiiii i $22,490.00
Less thesumof................... 10,183.30
representing the value of the materials
left on the premises by the suppliants,
and of which the Crown had already
paid $4,949.89. ... ... ..........

$12,306.70 12,306.70

(The $350 extra shown on the credit
side is included in the $22,490.00) _—
$32,556. 59

Therefore, if from the total assets or the total

sum reccived by the Crown, viz.............. $34,125.00

is deducted, what the Crown actually paid. . ... 32,556.59

' there would remain the sumof............... $ 1,568.41
showing that the Crown is to the good by that

amount.

And if the amount of the deposit, viz. .. ....... 3,600.00
is added thereto, it would represent the total

SUM Of v e e _—

$ 5,168.41

Now the question which remains to be decided is
whether, under the terms of the contract, the suppliants
. are entitled to recover this sum of $5,168.41.

The contract entered into by the suppliants is a

contract substantially identical in terms to those commonly

. in use in undeftakings of this sort, whereby the contractors

are, if the literal terms of the contract be adhered to,

handed over, bound hand and foot, to the other party of the

contract, or to the engineer of the other party, and are
absolutely without any resource or remedy.!

1 Bush v. Whitehaven Trustees, Hudson on Building Contracts (4th ed). Vol. II,
p. 122. .
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But in this case the suppliants themselves created the
breach by throwing up the contract and by f{ailing to
complete the works, and it would be contrary to justice
that a party should avoid his own contract by his own
wrong.

It is unnecessary to review the several clauses of this

contract into which the suppliants entered, with 'their

eyes open. Theéy must be held to them notwithstanding

that they might appear oppressive., Modus et conventio

vincunt legem. The law to govern as between the parties
herein is to be found within the four corners of the contract.
The form of agreement and the convention of parties over-
rule the law.! The suppliants cannot reject the terms of

the contract and claim remuneration as upon a quantum _

meruil.

Under clause II. of the contract all the materials
provided by the contractors became the property of the
Crown for the purposesof the pier, and upon the completion

of the works only such materials which have not been

. used and converted in the work, upon demand may be
delivered to the contractors. And this clause is by no

~means unusual, it is referred to in all the text books.
It is a security to the building owner for the performance
of the works, subject to this condition of defeasance if the °

builder fails to complete his works.?2 This is the law that
must govern with respect to the materials and to this
agreement and condition the contractors have bound
themselves by their signature to the contract. And indeed;
Nullus commodum capere potest de injuria sua propria.

The same principle is to be found enunciated in

Emden’s Building Contracts (4th ed.) p. 125, citing cases
in support of the following proposition:

“Where the contract contains a clause vesting the materials
“ini the employer as they come on the land, it would seeiii
“that, inasmuch as such a vesting clause is in effect a

-\'security that the builder shall perform his contract, hée
“will be precluded from recovering such materials wheti
“he has not completed.” Idem also at pp. 121-124.

I Broom's Legal Maxims (8th ed.) p. 537. .
2 Hast v. Porthgain Harbour Co. [1903] I Ch. D. 690.
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And in the case of Quinn v. United States,! where the
contractors were dismissed and others employed who did
the work on much lower terms than those of the contract,
it was held that the contractors were not entitled to either

‘the profits they would have made if they had completed the

contract or to the difference between th2 contract price
and the actual cost of the work.

The case of Hammond v. Miller? is also authority for
the principle that a defaulting contractor would not be
entitled to the benefit of the saving on his contract price
where the works had been completed by others at a lower
figure to the employer.

I have come to the conclusion that the suppliants

. are not entitled to recover this sum of $1,568.41, the

balance above referred to.

Coming now to the question of the deposit or security
for the sum of $3,600 dealt with both under the specifica-
tions which are part of the main contract and under the
subsidiary contract or agreement, with respect to the
security, bearing same date as that of the original contract,
it appears that the suppliants have delivered to the Crown
certain securities and money, valued in the whole at
$3,600, and more particularly described as two accepted
cheques for the above named sum, dated Quebec, May 9th
and June 10th, 1904, drawn on La Banque Nationale,
signed Dussault & Pageau, and made payable to the order
of the Honourable the Minister of Public Works for Canada.
There is no evidence showing whether or not the cheques
have been cashed, although it is to be assumed.

Paragraph 3 of clause 41 of the specifications which
forms part of the contract, reads as follows: “Each tender
“must be accompanied by an accepted bank cheque made
“payable to the order of the Honourable the Minister of
“Public Works for the sum of $3,600 which will be forfeited
“if the party declines to enter into a contract when called
“‘upon to do so, or if he fails to complete the work contracted
“for. If the tender is not accepted the cheque will be
returned.”

1(1878) 99 U.S. 30.
1(1884) 2 Mackey (D.C.) 145; U.S. Dig. 1884, n. 141, cited in Hudson on Building
Contracts (4th ed.) p. 617.
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Clauses 3 and 4 of the sub51d1ary contract wh1ch must
be read together, are as follows:

" “3. That upon full performance and fulﬁllment by the

“contractors, of the said contract, and of ‘all the covenants,
“agreements, provisos and conditions as aforesaid the
“parties hereto of the first part shall be entitled to receive

>4

“‘back the value of said security, together with the interest, |
“if any, which may have accrued out of the deposit whilst .

“in the hands of the Finance Department;
“4. But if at any time hereafter the said contractor

“should make default under the said contract, or if His

‘““Majesty acting under the powers reserved in the said’

“contract, shall determine that the said works, or any
“portion thereof remaining to be done, should be taken
‘“out of the hands of the contractors, and be completed
“in any other manner or way whatsoever than by the

“‘contractors, His Majesty may dispose of said security and

“of the interest which may have accrued thereon for the
“carrying out of the construction and completion of the
“work of the contract and for paying any salaries and
“wages that may be left unpaid by the said contractors.”

Then sec. 49 of the Exchequer Court Act, enacts as

follows: N

. ‘49. No clause in any such contract in which a draw-
“back or penalty is stipulated for an account of the non-
“performance of any condition thereof, or on account of

‘“any neglect to complete any public work or to.fulfil any

“covenant in such contract, shall be considered as com-

“‘minatory, but it shall be construed as importing an assess-

“ment by mutual consent of the damages caused by such
“non-performance or neglect.”

Now paragraph 3 of clause, 41 of the main contractﬁ

and clauses 3 and 4 of the subsidiary contract must be
considered together.

Under clausé 41, and espec1ally if read in the light .

of sec. 49 of the Exchequer Court Act, the moment the
contractors defaulted and failed to complete the work
contracted for, it would seem the Crown would have the
right to say to the contractors, you having defaulted we

‘treat your deposit of $3,600, under section 49 of the Act,

not as a forfeiture but as an assessment of the damages by

\
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your default or neglect, and having done so much, no more
no less could be done. That is the assessment of the
damages was then made once for all, taking all prospective
damages into consideration.

Then the Crown, in the present case, having failed to
avail itself of clause 41, must then be taken to fall under
clauses 3 and 4 of the subsidiary contract, whereby again
in case of default by the contractor we fail on an actual
assessment of the damages, when the Crown has a right to
dispose of that security for the carrying out of the con-
struction and completion of the work of the contract and
for satisfying unpaid salaries and wages.

In the latter case, there is no assessment of the damages
as provided by the statute—it is an actual assessment
which takes place. The parties are to some extent at
large, and the Crown would have, I suppose, its right of
action for any loss (even for more than the $3,600) suffered
by it from the contractor’s default, and the pendulum of
justice could then be swung both ways, and do actual and
untrammelled justice between the parties according to the
actual facts of the case, taking into consideration the
position of the parties after the full completion of the works.

In the result the Crown having suffered no loss, but
being to the good by $1,568.41, is bound to return the"
deposit.

Would it not on the other hand seem that sec. 49 of
the Exchequer Court Act, only applied to cases in which
the Crown has suffered damages. If, indeed, effect were
given to sec. 49 where there be no damages, it clearly would
defeat the very purpose and spirit of such section; because
then, that is if we enforce the remedy provided by the
section where there is no damages, but a gain, it would
mean nothing else but a penalty or forfeiture in cases
where there is no damages. It would clearly become a
penalty as against the contractors if enforced against them
in case the Crown suffered no damages.

And should not in any event this sec. 49, consistent
with reason, receive a fair, large and liberal construction
and interpretation as could best insure the attainment of
the object of the Act and of such provision or enactment,
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according to its true intent, meaning and spirit? The

Interpretation Act, RS5.C. 1906, ch. I, sec. 15.

In the case of Quinn v. United States (Ubi supra) where
the engineer in charge terminated the contract on the ground
of undue delay, the court held that the State having suffered
no loss by the failure of the contractors, that the latter was
entitled to recover the ten per cent. retention money pay-
able on completion of the works. ‘

Moreover, if claim 41 of the main contract and clauses

3 and 4 of the subsidiary contract should be read together,
the necessary meaning or inference would be that these .

$3,600 are to be returned to the contractors under two
different circumstances. First, where under clause 3 of the
subsidiary contract he has completed his work, this deposit
is returned to him. And it is well to note that clause 41
of the main contract makes no provision as to the return
of this money. And 2ndly,-Where under clause 4 of the
subsidiary contract the contractors have defaulted, and the
Crown has not at the time of the default and before the
completion of the works availed itself of the so -called
forefeiture, qualified by sec. 49 of the Act, then it may
dispose of this security for carrying out the construction
and completion of the works and for paying any salaries
or wages that may be left unpaid. But where the con-
tractors have so defaulted and after the works have been
completed by others and duly paid for, and furthermore
where no salaries or wages remain unpaid, the same having
been paid and satisfied out of the original contract price
without any extra expense or loss to the Crown, but even
at a small benefit—the contractors, it would seem, become
entitled to their deposit under the view taken in respect to
sec. 49 of the, Exchequer’Court Act, as above referred to.

Therefore, I must confess it is, with some satisfaction
I feel enabled to arrive at the conclusion, not without
some hesitation, that the contractors are entitled to recover
the amount of their deposit; because, after all in the result
the works have been performed and completed without
any loss to the Crown, but with a net gain of $1,568.41

which they have a right to retain under the contract.

Further, because this security of $3,600 was in any event
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paid only as a guarantee for the due performance and
completion of the works without any loss to the Crown.
The Crown having the completed pier, and having suffered
no loss but made a gain, the money should go back to the
depositors or contractors.

Therefore, there will be judgment declaring that the
suppliants are entitled to recover the sum of $3,600 and

costs, .
Judgment for suppliant.*

Solicitors for suppliant: Belleau, Baillargeon & Belleau.

Solicitors for respondent: Drouin, Sevigny & Amyot.

*NoTeE.—On appeal to Supreme Court of Canada, this judgment was varied by
the allowance of interest to the suppliants on the amount of the security deposited.
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IN THE MATTER OF THE PETITION OF RIGHT OF

J. ALPHONSE LEFEBVRE..:.............SUPPLIANT;
AND
HIS MAJESTY THE KING............. RESPONDENT.

Contract—Sale of land—Option—Third parly—Privity.

‘Wherein a deed of sale of certain lands and property that bad previously been
under option, and where there was in the mind of some of the interested parties doubt
ag to whether or not all the rights under their option had actually lapsed and come to
an end, a clause was inserted in the deed of sale, as between the Crown and its vendors,
whereby the former would not hold their vendors responsible for any trouble which
might arise from the said option. .

Held, that the clause only estq.blished a recourse against the Crown on behalf of
the vendors alone, and did not establish any privity of contract as between the Crown
and third parties or the bearer of the said option.

PETITION OF RIGHT to recover compehsation under
an option, with respsct to certain land taken by His Ma-
jesty, for the construction of a barrier or dam on the River

St. Charles, P.Q.

The case came on for hearing before the Honourable
Mr. JusTiCE AUDETTE, at Quebec, on April 25, 26 and
27, and Sept 11, 1916.

G. A. Marsan and Armand Lavergne, for suppliant;
A. Bernier, K.C., and Joseph Bedard, for respondent.

AUDETTE, J. (January 29, 1917), delivered judgment.

After a brief statement of the case had been made by
counsel at the opening of the trial at bar, I ordered, and
the parties agreed thereto, that the case be then proceeded
with only upon the hearing of the questions of law and all
the questions raised by the written pleadings herein—
leaving out for the present the consideration of the question
of the value of the property in question herein and of the

quantum. which might finally be ordered to be paid to

either party. In other words that the questions of law
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were to be disposed of before venturing upon the questions
of value and compensation.

In the course of the months of April and July, 1912,
the owners of the lands in question in this case consented
and gave several options to different persons at prices
and conditions therein mentioned. _

On October, 7, 1912, a deed of agreement (acte d’accord—
Exhibit No. 21) was entered into between the owners of
the lands in question and the parties holding the options;
however, the suppliant contends he is not affected by this
deed, as the mandate given by him to his solicitor, before
leaving for a long absence; to sign a deed of agreement
on his behalf did not purport to be the deed as entered
into and perfected. However, in this respect it is well to
note that the suppliant is not claiming under the option
given to himself personally in his name; but that he is
claiming under the option given in the name of Roch who
signed such agreement unconditionally.

It may also be mentioned that this mutation of property
or these options were entered into in view of a prospected
expropriation by the Crown of the property in question
as part of its public works now under construction in the
River St. Charles at Quebec. The evidence discloses it
was talked of at the time of the negotiations or obtaining
the options.

Following all expectations, on January 13, 1913, the
Crown, as representing the Government of Canada,
expropriated the lands in question by depositing a plan
and description of the same in the registry office of the

" Registration Division of Quebec and from that day on

the property was vested in the Crown.

Subsequent to this expropriation, the Crown having
failed to make any tender or offer for the said lands so
taken, a fiat for a petition of right was granted the owners
whereby they claimed the value of the said lands. However,
in view of arriving at a settlement between such owners
and the Crown without any litigation, on the 27th day of
June, 1914, the parties came together and entered into an
agreement which appears in the deed of sale of that date
and filed herein as Exhibit No. 31. This deed, after
reciting the chain of facts leading to the habendum clause
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fixing the price, contains the following clause, upon which
 the present action rests. The clause reads as follows:—
““The Government of Canada will not hold the vendors

“responsible for any trouble which may arise in connection.
“with the said immovable properties by reason of the coven-
“ants entered into by them as they appear in a certain no-".

“tarial deed of October of the seventeenth, nineteen
“hundred and twelve, before Joseph Sirois, Notary of
“Quebec (copy of which is delivered to the Government)
“with the said Messrs. F. A. Roch, J. F. Lacasse, J. A.
- “Leblanc, and Alleyn Taschereau, and from the following
‘““options or covenants prio1 to the said notarial deed, viz. :—

“(a) Option. by Alexandre Gauvreau to Alleyn Tasche-

“reau and Alphonse Lefebvre, dated April 4, 1912, before
“Yves Montreuil, Notary at Quebec;

“(b) Option by Alleyn Taschereau and Alphonse Le-
“febvre to J. F. Lacasse and J. A. Leblanc, dated April 4,
“1912 before Yves Montreuil, Notary at Quebec;

“(c) Option by Alexandre Gauvreau to J. F. Lacasse
“and J. A. Leblanc dated April 12, 1912;

“(d) Option bv Alexandre Gauvreau to F. A. Roch

. “dated July 18, 1912; or

“(e} From an alleged option from Alexandre Gauvreau
“to J. A. Lefebvre, dated April 11, 1912.”

Subsequently thereto, namely on- September 15, 1914,
the suppliant took out an action in the Superior Court
of the District of Quebec against the owners of the land in
question for the same amount, viz.: $664,985.40, the
pleadings in that case covering, infer alia, the same grounds
of the present cause of action.” The action in the Provin-
cial Court was settled under a notarial agreement bearing
date October 20, 1916, and is filed herein as Exhibit No. 77,
to which effect was given under a-judgment obtained in
that court under a discontinuance of suit by the plaintiff
Lefebvre -and the action, pursuant to the said discontin-
uance, was dismissed, each party paying his own costs.
Art. 275 to 278, C.C.P. (Que.).

While this case may appear to be involved in numerous
and intricate facts, in the view I take of the same, it be-
comes unnecessary to delve into the details of this long
catena of facts respecting each option and the general
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Jorz circumstances bearing upon them all, since the action
Lerusvke  obviously ¢z limine rests upon the paramount question .
Tee Kive. a5 to whether or not there is, under the circumstances of
Reasons for  the case, any privity of contract as between the suppliant

Judgment.
— and the Crown.

And since that question must be answered in the negative,
it becomes unnecessary to enter into the consideration:
1. Of the value and effect of an option and as to whether
or not the options in question herein have lapsed; 2. As
to the value of an option given by a fictitious person who
never existed. And, indeed, while the primary duty of
the Court is to administer the laws of the State, it will
always be loath to exend the strong arms of law or equity,
as one of the old chancellors said, in aid of persons trafficking
in options obtained under false and fictitious names and
persons. 3. As to whether or not Lefebvre, the suppliant,
is bound by the acte d’accord of October 7, 1912, signed
by Roch and Lacasse, under whom he really claims. Did
not the holders of these options, by this deed, renounce
all rights attached thereto? The owners of the land were
also parties to that deed. If the suppliant claims, as he
does, under the option given in favour of Roch or Lacasse
who have renounced all their rights therein and declared,
under the acte d’accord, the options void, how can there
be a right of action still extant so long as that deed is in
full force and effect as between the owners of the land and
Roch and Lacasse? 4. As to whether or not there was
multiplicity of action in taking out a suit against the
Crown in this court and against the owners of the land in
the Provincial Court for, inter alia, one and the same
amount and cause of action, and further whether the settle-
ment of the provincial suit is not for all practical purposes
a settlement of the present action ?

The suppliant relies upon the clause above recited in
Exhibit No. 31 (the deed of June 27, 1914), to endeavour
establishing a legal obligation as between himself and the
Crown. There is no foundation for such a contention.
The deed of sale is one in the result, without covenant on
behalf-of the vendors. The vendors sell without covenant
or warranty and the vendee covenant not to hold the ven-
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dors responmble for any trouble, etc., as mentioned in the
deed.

It is obviously clear that an agreement entered into
between two persons cannot, in general, affect the rights
of a third party who is a stranger to it. This deed, Exhibit
No. 31, is a contract between the vendor and the vendee
and the suppliant, relying upon this deed to establish
privity as between himself and the Crown, must fail.
This deed has effect only between the parties to the same.

There is no privity of contract between the Crown and the .

suppliant as resulting from this deed Exhibit No. 31.

No contractual relationship, no relation as between the .

Crown and the suppliant.

Furthermore one cannot overlook the very important
fact that the suppliant claims under the OpthIl of Roch
or Lacasse, and that the latter in the deed of October 7,
1912, as between the owners of the land and thefnselx‘reé,
declared these options null and as if they had never existed.
He would therefore appear to be estopped.from invoking
any right flowing from the option of Roch or Lacasse.

Under the, circumstances, there will be judgment declar-
ing that the suppliant is not entitled to any portion of the
relief sought by his petition of right, which stands dismissed
with costs. : N
’ - Petition dismissed.

Solicitors for suppliant: M. arsan & David. ‘

Solicitor for respondent: E. L. Newcombe.
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IN THE MATTER OF THE PETITION OF RIGHT OF

FERDINAND LEMIEUX.................. SUPPLIANT;
AND

HIS MAJESTY THEKING.............. RESPONDENT;
AND

MICHAEL. LAWRENCE DOHAN, Tmzrp Party,
BROUGHT IN AT REQUEST OF CROWN;

AND

JOSEPH TELESPHORE DUSSAULT, THIRD PARTY,
BROUGHT IN AT REQUEST OF DOHAN;

AND

JosEpa BUTEAU, THIRD PARTY BROUGHT IN AT REQUEST
OF DussAULT.

-

Easemeni—Deed— Interpretation—""V aqucr—Third party.

Third party B. sold with covenant a certain piece of land but omitted to mention
a certain easement mentioned and guaranteed in the deed from his predecessor in title.
An action was taken by the beneficiary in that easement against the Crown who had
become, after some further mutation of the property, the owner of the same,

Held, that while the beneficiary had a right of action, in respect of the same against
the crown, the latter had its recourse against its auleurs who in turn had similar recourse
and remedy.

2nd, That in construing an easement, guaranteed by a duly registered deed, where
the meaning of the same may appear doubtful, it is the common intention of the con-.
tracting parties that must be sought and the same must be determined by interpretation
rather than by an adherence to the literal meaning of the words of the contract.

PETITION OF RIGHT to recover the value of;an
easement taken by the Crown in the Province of Quebec.

The case was heard before the Honorable Mr. JusTICE
AUDETTE, at Quebec, November 24, 1916.
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A. Bélanger, for suppliant; A. Bernier, K.C., and V.
DeBilly, for Crown.; J. E. Gelly, for third party Buteau;
W. LaRue, for mis en cause Dussault; J. A. Gagne, for
third party Dohan.

- AUDETTE, J. (January 29, 19_17), delivered. judgment. '

The suppliant, by his petition of right seeks to have
the Crown acknowledge his easement or servitude consist-
ing of a right to circulate, or right of way by a private
roadway, across a certain piece or parcel of land bought
by the Crown from third- -party Dohan on July 29, 1913.
The private road in question runs from his dwelling house
in a south easterly direction to the King’s highway, as
shewn on plan filed as Exhibit No. 1.

By a certain indenture bedring date ]uly 11, 1912, the
suppliant sold with covenant (franc et quitte) to third-
party Buteau inter alia, the lands in question herein,
with, among others, the followmg reservation, viz.i=—

“Le vendeur se réserve sa vie durant pour lui ét son frere
“Olivier, sa vie durant, le droit d’habiter quatre chambres
“dans la maison, & son choix; le droit de vaquer dans la
“dite maison & son besoin.

“2. L’usage d’une partie du verger, étant la part1e qu1
“se trouve 4 'ouest du chemin conduisant 4 la grange et la
“partie qui se trouve i l'ouest.d'une ligne suivant le pan
‘“est de la grange et se prolongeant dans la méme direction
“jusqu’au bout du dit verger, avec en outre le droit de vaquer
“sur le reste du dit lot et dans les bétisses & son besoin.”

The decision of the present case depends upon the inter-
pretation of the words above italicized ——-v1_z ~="‘avec en
oulre le droit de vaquer sur le reste du dit lot."”

On June 30, 1913, the said third-party Buteau sold and

conveyed with covenant and free of all hypothecs to -

third-party Dussault, the saie -l6t of land as having

acquired it from,the suppliant; but without making any

mention, in the said deed of sale, of the above reservation,
as contained and recited in the title from his auteus. or
' predeceéssor in title, and this omission is the cause and
origin of the present action. B .
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Again on July 25, 1913, the said third-party Dussauli
sold and conveyed with full covenant (avec garantie contre
tous troubles et éviction, franc et quitte), to third-party
Dohan, inter alia, the same lct of land as having acquired
it from third-party Buteau. The easement, servitude or
reservation above referred to being again omitted in the
said deed.

Then on July 29, 1913, the said third-party Dohan,
among other pieces of land, sold and conveyed to the
Crown, with full covenant (avec garantie contre tous
troubles et éviction, franc et quitie) the piece of land in
question herein as having acquired it from third-party
Dussault on July 25, 1913.

Therefore it appears clearly that the suppliant sold to
Buteau the piece of land in question, subject to the ease-
ment above set forth; and that Buteau without mentioning
this easement sold the same piece of land to Dussault,
who, in turn, sold it in similar manner to Dohan who sold
to the Crown.

There can be no doubt that the easement or servitude
exists. It was converted into writing, forming part of a
deed which was duly registered and the suppliant is entitled
to the same. , '

The question to decide is first; What does this easement
consist of, and secondly, what is its value?

The language used in the deed of July 11, 1912, is not
perhaps the best the notary might have made use of in
drawing the conveyance; and the expression or verb
“vaquer” may at first sight appear odd. What we are
concerned with here is what was in the mind of both parties
at the time of the signature of the deed. The meaning
in the mind of the contracting parties was never doubtful
and were it so their common intention must be determined

' by interpretation rather than by an adherence to the literal
" meaning of the words of the contract. Art. 1013 C.C.

Que. In endeavouring to appreciate the true meaning
and value of this reservation the intention of the contracting
parties may be sought outside of the literal meaning of the

.contract in the circumstances of the case. Sirey, 1890,

1, 112; 4 Aubry et Rau, 5th ed. p. 569; Montpetit v.
Brault, Q.R. 50 S.C. 518. It is said in Halsbury's Laws of




VOL. XV1]. EXCHEQUER COURT REPORTS. 249
England, vol. 10 p. 472, with respect to the reservation of a 17 _
right of way: “In this case the reservation operates as a ~ Lemmux
“regrant of the right of the grantee to the grantor, anditis Taz Kwe.
“not effectual unless the deed in which it is contained is Reagaus for
“executed by the grantee; and if the deed is so executed,

“then the regrant may operate in favour of a person who

“is not a party to the deed.” - , :

What is the meaning of the word ‘‘vaquer.” Turning to
Quicherat, Dictionnaire Frangais Latin at verbo “vaquer”
we find that ‘‘vaquer” means: s’occuper de—vaquer &
ses fonctions, munia obiré—vaquer A ses affaires, res -
suas obiré. Il nous empéche de vaquer A& nos affaires.
Detinet nos de nostro negotio—and vaquer & autre chose,
navare aliam operam:. -

Littré, Dictionnaire de la langue Francaise, gives the
following meaning to the word “vaquer’”: Vaquer 3, se
livrer 3, s’adonner é. s'occuper de. Vaquer 3 son ouvrage -
etc., etc.

And Bescherelle, Dictionnaire Natlonal at verbo vaquer
has,the following: Vaquer 4, s’occuper de quelque chose,

" s'y appliquer. Vaquer A ses affaires. On ne peut vaquer
A tant de choses A la fois, etc. p

Going to Spiers & Surenne’s Dict‘ionary under verbo
“vaquer” we also find that “vaquer” means to apply
" one’s self to—to attend—vaquer 2 ses aﬁanes—wto attend'
to one'’s business.

Therefore, the word “vaquer” is not without meaning,
as-was contended in the case at bar. Furthermore reason-
ing under the rule of ejusdem generis we find this reservation
in the deed'covers also the.right to occupy four rooms in
the house with “le droit de vagquer dans la dite maison a
son besoin.”’ There can be no-doubt that, in common par--
lance, these words would mean a right to go about in the
- house, besides that of occlipying exclusively four rooms.
The reservation indeed is not meaningless and he who estab-
lished a servitude is presumed to grant all that is necessary
for its exercise. Art. 552 C.C. Que. And the suppliant
is entitled both for himself and his brother, during his
lifetime, to this servitude or reservation and to the right
de “vaguer’ upon the lot in question. There is no reversion
and that right dies with both of them. The suppliant is

Ta
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65 years of age, while his brother is 72 years old. The

~meaning of this easement ought not to be strained with

such technical narrowness as to atlempt making it meaning-
less, when it was not the intention of the original contracting
parties.

It is obvious that the origin of the present action resides
in the mischievous omission by Buteau to mention the
reservation in his deed to his grantee. He is, therefore,
the fons and origo malorum. He deliberately suppressed -
the knowledge of the reservation at the date of the sale,
with the necessary object of procuring a larger price for
the property and he must now reckon with the result of
such intentional omission.

Buteau in his evidence says that this reservation, the
private road, in his own estimation is worth nothing. The
Lemieux live on their income and he does not see any use
for them of this reservation. He, however, cannot take
advantage of his own omission and it is not in his mouth
to say the reservation granted by him to the suppliant
is worthless; he cannot thus take advantage of his.own
wrong in suppressing the mention of the reservation in his
deed to Dussault with the object of gaining a favourable
interpretation of its wvalue. Nullus commodum capere
potest de injuria sua propria.

The contention appearing in the pleadings with respect
to the sale of lots 550 and 520 being obviously unsound
and unfounded at its face, I need not say more in that
respect.

What is the value of this easement or servitude, taking
into consideration the age of the two beneficiaries, their
occupation and their manner of living? And there is no
doubt, under the evidence, that the respondent cannot
now allow the suppliant upon these lands which are held
by the Crown for a cattle quarantine. No. one, indeed, is
allowed now upon these premises without business and
withouvt leave and this is done in the public interest, because
of contagious diseases that are at times treated thereon.

The deprivation of the easement does not deprive the
suppliant of a road to any given place, that access to the
property in question being only superabundant, super-
erogatory, so to speak; because he has the King’s highway
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leading to his propertir which takes him to any place he
chooses to go.. The access to the property in question

may in some.cases be a short cut to some place, or travel-
ling through it the distance to a given place might be shorter

and more convenient.

The suppliant, in his evidence, says he asked. Buteau
the sum of $3,000 for all the reservations under the deed
- of sale. He has the exclusive use of four rooms—with
the right to circulate all over the house. That alone

would be worth at least $10 a month, .. ......... $120.00
The use of the stable, barn, garden, etc., at §4 a

month.. ...t e 48.00
The orchaid—he said he made as much as $150 a

year out of it; butallowing.................. 100.00

That would represent for the year the sum of. ...$268.00

The interest at 69, on $3,000 would only give him $180.
I would infer from this alleged valuation of $3,000 for
all the reservations that a very small amount must be
placed upon the easement in question which, after all,
is indeed worth to him much less than any of the other
privileges mentioned in the deed.

Taking all the circumstances into consideration and that
is that the servitude is only for the lifetime of two old men,
that they -are practically retired farmers living on their
money, with very little occupation and not much work
to do, I hereby fix the value of such easement at the sum
of $350. This servitude has been duly created by a notarial
deed, and given effect with respect to third parties by its
registration and the Crown as a third-party is bound
thereby. The Expropriation Act, secs.-25 and 26 Arts.
2082, 2116a C.C. Que.

Therefore, there will be judgment as follows:—

The suppliant is entitled ":o recover from the Crown
the sum of $350 with interest thereon from July §, 1915,
to the date hereof and costs.

‘Furthermore the Crown do hereby recover as against
third-party Dohan the said sum of $350 with interest
as above set forth and with all costs, including costs upon
the issues with the suppliant and with Dohan."
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The said third-party Dohan do recover as against third-
party Dussault the said sum of $350 with interest as above
set forth with all costs on the three issues.

And the said third-party Dussault do recover judgment

"against the said -third-party Buteau the said sum of $350,

with interest as above mentioned and with all costs on
all the issues herein. The said Buteau in the result paying
the said sum of $350 with interest as above set forth and
with all the costs resulting from all the issues herein,
which were occasioned by him.,

Judgment for suppliant.
Solicitor for suppliant: Arthur Bélanger.

Solicitors for respondent: Bernier, Bernier & DeBilly.
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rd

INn THi; MATTER oF THE PETITION OF RIGHT OF

ERNEST THERIAULT .. ...... oo ... SUPPLIANT;

o

HIS MAJESTY THE KING.............. RESPONDENT.

Negligmce—Railways—Pu@lic woik—Higkway—Exchéquer Court Act, sec. 20 (c.)

The suppliant while engaged measuring lumber on the King’s highway was injured
by a pussing train of the Transcontinerital Rallway, and by his petition of right seeks to
recover damages in respect of the same.

Held: An action in tort does not lie against the Crown, except under special statutory
authority, and the suppliant to succeed must bring the facts of -his' case within the
ambit of sub-sec. (c) of sec. 20 of the Exchequer Court Act. {R.S.C. 1906, c. 140).
Asthe accident happened on the highway and not on a public work, as required by the
Act, his action fails, a

PETITION OF RIGHT to recover damages for injuries
received as the result of a train on the Transcontinental
Railway striking a cattle guard, which said cattle guard
was broken and thrown into a pile of deals, which in turn
struck the suppliant thereby severely injuring him. |

The case was heard before the Honourable Mr. ]USTICE
AUDETTE, at Fraserville, P.Q., January 16-17, 1917,

A. Stein, K.C., and D. Levesque, for'suppliant; E. H.
Cimon and L. Berubé, for respondent.

AUDETTE, J. (Fel:g;‘uary 3, 1_917) delivered .judgment. -

The suppliant, by his petition of right, seeks to recover
the sum of $15,000 for damages suffered by him as the
result of an accident which happened on October 23, 1914,
while he was engaged in countmg and measuring three-inch
deals piled alongside the King’s highway, which is crossed
or intersected by the Transcontinental Railway.

The accident happened on October 23, 1914, and the
petition of right was filed in this court on June 5, 1916,

more than a year after the accident; but evidence was -

1917 .
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Joir produced showing it had been left with the Secretary of
TremiautT - State on October 13, 1913, thus interrupting prescription.

yLHE KInG. On the date of the accident, the railway was still in the

Reasons for hands of the contractors, and the lumber that the suppliant
—_— was then measuring had been by him sold to one Michaud,
who in turn had sold it to the contractors of the railway.

When the survey was originally made for the right of
way, the track intersected the highway’diagonally running
along the same for quite a space. To obviate such a
dangerous crossing the railway expropriated some land
and diverted the highway, in the manner shown upon plan,
Exhibit “A,” by crossing the railway at right angles from
north to south, the whole in conformity with sec. 3 of
The Expropriation Act and sec. 15 of the Government
Railway Act. This new piece of road became part of
the King's highway and dedicated to the public.

Although at the date of the accident the Government
had not taken the railway off the hands of the contractors,
however, by leave of the latter, a few Intercolonial Rail-
way trains had carried some freight over it, and on the day
of the accident a special train of three or four cars, drawn
by an engine and manned by employees of the Intercolonial
Railway travelled, after obtaining leave from the con-
tractors, on an inspection trip with officials on board.
It was when that train travelled down that the suppliant
was engaged measuring the lumber, at about six feet from
the track, that hearing the train coming he moved ten
to twelve feet away from the track, when the accident
happened. No one actually saw how the accident hap-
pened, but it is rightly surmised that the steps of the
engine and tender struck the bracket or triangle piece of
the cattle guard, threw it into the deals which were sent
flying and a short while after the accident the suppliant
was found unconscious, lying in the middle of the highway
with ten to twelve deals over him. Hence the present
action. .

The action is in its very essence one in tort, and such an
action does not lie against the Crown, except under special
statutory authority, and the suppliant to succeed must
necessarily bring the facts of his case within the ambit of
sub-sec. (c) of sec. 20 of The Exchequer Court Act. In
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other words the accident must have happe}led, ist, on a
public work; 2nd, There must be a servant or officer of
the Crown who has been guilty of negligence while acting
within the scope of his duties or employment; and 3rd,
The accident complained of must have been the result. of
such negligence.

Assuming for the sake of argument, that the railway in

question, before it had been taken over from the contractors
by the Government, was a public work, -yet that does not

establish the suppliant’s claim because it must be found as

a fact—following and applying the decisions in the cases of
Chamberlin v. The King;* Hamburg American Packet Co. v.
The King;® Olmstead v. The King? Piggott v. The King;t
Montgomery v. The King;® and Despins v. The King;® that
the accident did not happen on a public work. Having so
found it is unnecessary to consider, among other questions
raised at bar, whether or not the accident resulted from the

negligence of an officer or servant of the Crown while

acting within the scope of his duties or employment.

Having so found, judgment will ‘be entered déclaring
that the suppliant is not entitled to any portion of the
relief sought by his petition of right.

Petition dismissed.

Solicitor for suppliént: Adolphe Stein.

Solicitor for respondent: Leo Bérubé.

142 Can. S.C.R. 350,

233 Can. 8.C.R. 252, 39 Can. S.C.R. 621.
853 Can., S.C.R. 450, 30 D.L.R, 345. '
453 Can. S.C.R. 626, 32 D.L.R. 461.

815 Can. Ex. 374.

¢ Post, p. 256, 32 D-L.R. 448,
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ffji IN THE MATTER OF THE PETITION or RIGHT OF
Dec, 23
~ PIERRE DESPINS........................ SUPPLIANT;
AND
HIS MAJESTY THE KING.............. RESPONDENT.

Negligence—Excheguer Court Act—Sec. 20,(c)—"Public work."

The suppliant sought damages against thc Crown for the death of his son by drown-
ing, alleged to have been caused by the negligence of a servant of the Crown on a steam-
tug engaged in serving dredges, employed in improving the ship channel between
Montreal and Quebec.

Heid, (following Paul v. The King, 38 Can, S.C.R. 126) that the tug in question was
not a public work within the meaning of sec. 20 of The Exchequer Court Act, (R.S.C.
1906, c. 140), and therefore the suppliant was not entitled to the relief sought by the
petition.

PETITION OF RIGHT for damages arising out of
a fatal accident to an employe of the Crown on the Steamer
“Becancour,” in the Province of Quebec.

The case was heard before the Honourable Mr. Justice
AUDETTE, at Three Rivers, P.Q., on December 5, 1916.

L. P. Guillet, for suppliant; F. Lefebuvre, for defendant.
Mr. Guillet relied on the following cases:

Canadian Northern Rotlway v. Anderson, 45 Can. S.C.R.
355; Paul v. The King, 38 Can. S.C.R. 126; Piggoit v.
The King, 38 Can. S.C.R. 501; Chamberlain v. The King,
42 Can. S.C.R. 350; R.S. 1906; ch. 39, scc. 3.

Mr. Lefebvre cited:

Price v. The King, 10 Can. Ex. 105; Paul v. The King,
38 Can. S.C.R. 126.

AUDETTE, J. (December 23, 1916) delivered judgment.

The suppliant, by his petition of right, seeks to recover
the sum of $5,000, as representing alleged damages suffered
from the death of his son by accident while in the employ
of the Government of Canada.
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On September 6, 1915, the tug “Becancour” was engaged
serving Government dredges employed in digging the ship
channel between Montreal and Quebec. The tug" had
been at anchor during the night about opposite Lanoraie,
and in the early morning raised anchor and steamed to a
scow which was also at anchor-close by. The anchor of the
tug had been raised by means of a winch and was hanging
at the bow of the tug, the officer in charge of the same,
having directed that the anchor would be placed on deck
after mooring at the scow. After mooring at the scow
and while the crew was in-the act of starting to heave the
anchor on deck, Carpentier, one of the sailors who was
usually attending to such work, had a block in his hands

and was preparing to hook it to the anchor, when Despins,

the suppliant’s son, rushed up on deck and coming to
Carpentier took the block from him and said, “‘I will
attend to that work.” He went over the railing, stood on
the anchor and while in that position one of the sailors
slightly loosened the winch to test it; and the pawl being
off, the anchor went down to the bottom carrying Despins
with it. Despins was drowned despite the crew immedi-
ately throwing out a boat to rescue him.

-This action is in its very essence one in tort for damages
and such an action does not lie against the Crown, except
under special statutory authority and the suppliant to
succeed must necessarily bring his action within the
ambit .of sub-sec. (c) of sec. 20 of The Exchequer Court
Act (R.S.C. 1906, c. 140). In other words the accident
must have happened Ist, on a public work; 2nd, there
must be a servant or officer of the Crown who has been
guilty of negligence while acting within the scope of his

duties or employment; and 3rd, the accident complained

of must be the result of such negligence.

Following the decision in the case of Paul v. The King,!
I must come to the conclusion that the accident did not
happen oz a publicwork. Having so found it is unnecessary
to consider whether or not the accident resulted from the
negligence of an officer or servant of the Crown while
acting in the scope of his duties or employment.

138 Can. S.C.R. 126.

17

. 25%

1916
W.—J
Dxspins .

v,
THE KING.. .
Reasonae for:
Judgment.



258 EXCHEQUER COURT REPORTS.  [VOL. XVI.
19e See also Chamberlin v. The King;' Hamburg American
DEssis  Pgcket Co. v. The King® Olmitead v. The King® Piggott
Tﬂﬁ_g_f{i\@ v, The King#* Montgomery v. The King5 Having so found,
&ﬂgggg I have come to the conclusion that the suppliant, under
— the circumstances of the case, is not entitled to the relief
sought By His petition of right.
Petition dismissed.

Solicitof for suppliant: L. P. Guillet.

Solicitor for respondent: F. Lefebure.

142 Cam: S.C.R. 350.

239 Can. S.C.R. 651.

353 Can: S.C.R. 450 :
453 Can. S.C.R., 626, 32 D.L.R., 461.
s 15 Can. Ex. 374.
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. . L]
IN THE MATTER OF THE PETITION Oor RIGHT OF

-

ALPHONSE NOEL................. .......SUPPLIANT;
AND
HIS MAJESTY THE KING......... P RESPONDENT.

Wters—N avigable river~—Erection of wharf without Crown's approval—Obsiructio fo
navigation—Nuisance—Abalement.

The suppliant, without having obtaihed the Crown's approval as requiréd. by
R.S.C. 1906, ¢. 115, (as amended by sec. 4, 9-10 Ed. V1I, c. 44) erected 2 small wharf,
partly on the foreshore and partly extending into deep water in a navigable and tidal
river. He had no riparian rights, nor any grant of the solum upon which thé Wwharf
was erected. He bad made no use of the wharf for about 2 years before the works
complained of were undertaken by the Crown, and part of the wharf had been carried
away by the sed. For the purpose of preventing serious erosion of the shore at the

. point where the wharf was built, and in the interest of navigation, the Crown built
& retaining wall which had the effect of interfering with the suppliant's wharf.

Held, that the Crown had the right to constfuct the.works in question without
giving the suppliant any claim t6 dimages, aé thé wharf built by him interfered with
navxgatlon, and by so doing amounted to a nulsa.nce which mlght have been abated
at any time if the Crown so desired. N

PETITION OF RIGHT to recover the value of a wharf
constructed in navigable and tidal waters at the mouth
of the Bonaventure River, in the Province of Quebec.

The case was heard at Quebec, on November 14, 1916,
before the Honourable Mr. JUSTICE AUDETTE.

F. O. Drouin, for suppliant; W. LeRue, for respondent.

AUDETTE J. (]anuary 8, 1917), dehvered Judgment

The suppliant, by his petition of right, seeks to recover
the sum of $1;408.70, as representing the value with inter-
est, of. a wharf constructed by him at the mouth of the
Bonaventure River, County of Bonaventure, and Province

of Quebec.

He further contends that previous to startmg work he

went to Québéc and obtained from Mr. E. E. Tache,

the Deputy Minister of the Crown Land and Forests
Deéepartment, -the verbal permlssxon to erect his “wharf,
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Jorz Mr. Tache saying to him: “Build on, and you will never
Nox be disturbed.”

Tae Kinc. However, when he started to work upon this wharf,

lteasonafor both Messrs. W. C. Edwards and R. N. LeBlanc
complained to the Quebec Government of the building
of same, and asked to have it stopped. (See Exhibits
Nos. 31 and ‘32). Mr. E. E. Tache, the Deputy of the
Lands Department, then wrote to Noel, on August 27,
1907, the letter marked Exhibit “C,” calling his attention
that he was neither riparian owner nor owner of the bed of
the river where he was constructing his wharf, and requested
him to stop immediately the works already started, and
to remove everything from the land, and that Noel failing
to do so the Department would take legal proceedings to
protect itself. Noel contends he then went to Quebec a
second time, saw Mr. Tache with respect to the letter,
Exhibit “C,” and that Mr. Tache again told him “‘Latssez
donc faire, continuez et ne dites rien.” Mr. Tache is now
dead, and there is no corroboration of Noel's evidence
respecting. what Mr. Tache might have said to him, al-
though Mr. Vien is alleged to have been present on the
occasion of Noel's second visit to Mr. Tache, but he was
not called as a witness. In face of the letter, Exhibit “C"
_written by Mr. Tache, Noel’s contention as to Mr. Tache's
verbal utterance is indeed liable to make one more than
perplexed on this branch of the evidence, but it has no
bearing upon the merits of the case.

Now, to properly appreciate the merits of this case,
it is well to state ¢n limine that Noel was not a riparian
owner, that is he did not own the land on the shore abutting
the wharf. Further, he was not the owner of the portion
of the river upon which he erected his wharf, the foreshore
having been sold by the Quebec Government under the
Crown Grant filed herein as Exhibit “D”; and further,
he never obtained from the Federal Government leave
to put up a wharf, as provided by ch. 115, R.S.C. 1906, as
amended by 9-10 Ed. VII., ch. 44, the wharf being erected
in navigable and tidal waters.

. Then after the wharf had been out of use for about a
couple of years, and had been partly swept away by the
sea, the Government of Canada at the request of citizens
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of the locality, in the interests of navigation, and to protect
the shore from serious erosion, built on each side of the
wharf a retaining wall which would have almost enclosed
the suppliant’s wharf and for which he claims.

Now this is the case of a stranger, a trespasser taking
possession of the foreshore, and part of the bed of the
river navigable at low tide, and while perhaps a wrongdoer
not in privity with Noel could not be heard to raise the
question of Noel’s right, it is otherwise with respect to the
Crown holding for the public the paramount right of
navigation and here to protect the jus publicum.

The suppliant, as already mentioned, never obtained
leave from the Federal Government to put up the wharf,
and had he applied, in view of the works done by the
Crown, such application would, it must be inferred, have
been refused, since it is clearly established that his wharf
is an interference with navigation, and -also interfered
with the works the Federal Crown had thought necessary
to undertake for the improvement of navigation in, the

Bonaventure River, a. river both navigable and tidal at

the place in question. :
Therefore, the suppliant as a trespasser was maintaining
a nuisance at the time the Crown started its works, and
it is well said by Mr. Justice Strong in the case of Wood
v. Esson,! ‘that nothlng short of leglslatlve sanction can
“take from anything which hinders navigation the char-
“acter of a nuisance.” This language is also quoted with
- approval by Mr. Justice Martin in the -case of Kennedy v.
The “Surrey.””® There can be no interference with public
rights without legislative authority. It was also held in the
case of TheQueenv. Moss,?'‘that an obstruction to navigation
““‘cannot be justified on the ground that the public benefits
“to be derived from it butweigh the inconvenience it causes
. . It is a public nuisance though of very great pubhc
beneﬁt and the obstruction of the slightest possible degree.”
In the Thames Conservators v, Smeed,* A. L. Smith,
L.J., expressed the opinion “that prima facie the words the
‘bed of the Thames,” denote that portion of the rlver
which in the ordinary and réegular course of nature is

19 Can, S.C.R. 239 at 243, +26 Can. S.C.R. 322.
110 Can. Ex. 29at 40, - " 401897] 2 Q.B. 334 at 338.

~

261

1917
\-y—/
Nom.

THE ch .
Reasons for
Juddment.



262 EXCHEQUER COURT REPORTS.  [VOL. XVI.

w17 covered by the waters of the river.” And see per Chitty,
Noms. L.J., at p. 353. If that definition is adopted here, the
Tue Kive.  gyppliant is in no better position than an encroacher upon

1}'&3:3; for a highway whose right has not ripened into adverse pos-
— " session under the statute and whose erections are therefore
nuisances which can be abated.

In the case of Dimes v. Petley,! it was held that the
defendant could not maintain an action for damages against
the owner of a ship which dama