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COASES
) ' DETEkMINED BY THE .
- EXCHEQUER COURT OF CANADA.

Y

L

I TaE MATTER OF THE PETITION OF RIGHT OF

THOMAS DELAHUNT MALONE, |
- SUPPLIANT;
AND ‘ ’ ‘ ' '

- HIS MAJESTY THE KING,

RespoNDENT;,

AND
MACDONELL & O’BRIEN,
- TamD PARTIES.
Public lands~—Provincial grants—Right of way—Railway—Timber—
Expropriation—License— A ssignment—Jurisdiction — Compensa-
tion. '

Where a Province has made a free grant of a right of way on its
lands to a railway of the- Dominion Government, it cannot subse-

quently, in the absence of Dominign legislation authorizing it, grant--

or assign to a third person any rights to the timber on such right
of way. ' o !

2. The Exchequei- Court has jurisdiction to entertain a claim for -
the cutting and removing of timber by officers and servants of the.

Crown while engaged in the construction of a Crown railway.

3. A licensee to cut timber has a sufficient interest in ’rhé limits
covered by the license to entitle him to claim compensation fo. the
taking of the timber by the Crown. The measure of damages ¥ the

value of the timbér as a whole as it stood at the time of the twiyy.

>
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P ETITION OF RIGHT to recover for the value
of timber taken by the Crown.

Tried before the Honourable Mr. Justice Audette,
at Quebee, February 12, 19, 20, 1918.

L. 8. 8t. Laurent, K.C., and J. P. 4. Gravel, for »
suppliant.

E. Belleau, K.C., and E. Baillargeon, K.C., for
respondent.

R.T. Heneker, K.C., for third parties.
AvupETTE, J. (April 15, 1918) delivered judgment.

The suppliant, by his petition of right, seeks to
recover the sum of $40,080 as representing the value
of timber alleged to have been cut on his 3 timber-
limits, Numbers 1, 2 and 7, by the respondent’s of-
ficers and servants while engaged in the construc-
tion of the National Transcontinental Railway.

However, at the conclusion of the evidence, coun-
sel at bar for the suppliant abandoned and reduced
the figures mentioned in paragraph 4 of the peti-
tion of right, and brought his claim down to $29,466.

The claim now stands as follows, viz.:

(a) For timber alleged to have been cut on the
right-of-way, (in substitution of paragraph 4 of the
petition) : :

On Limit No. 1. 109 acres at

7,000 ft. bam. ............. 763,000
On Limit No. 2. 121 acres at

8,500 ft. bom. ............. 1,033,000
On Limit No. 7. 121 acres at

10,000 £t b, < oeeeeennnn.. 1,275,000
3,071,000
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(b) For timber alleged ‘to have been
~ cut outside the right of way, as alleged in,

par. 6 of the petition: - R
-On Limit. No. 1. 50 acres at . |
7,000 ft. bom. ......... 0.0 - 350,000
- On Limit No. 2. 73 acres,at | T
' 8 500 ft. bm. .....1.... ... 620,000
On Limit No. 7. 83 acres at
10 500 ft b ool 870 ,000 t
B ' —1, 840 000
4:,911,000

which, at $6 per 1 OOO represents ‘the total -
sum of J........n.. .., , .-.....‘.‘....'...$2946600

By an order~1n—c0unell of the Provmee of Quebec,

1918
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MALONE
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Reasons for

.. Judgment,

bearing date. November 26th, 1907, a free grant was _7

" made to the. Commlssmners of the Transcontmental
of .the rlght of way upon the Crown lands of . the
province, in the manner provided in par. (3) o

Arts. 5132, R.8.P.Q. 1886, everywhere where their_ -

railway passes, subje'et however, to Art. 5164 there-
of, in respect of the area which may be taken for the
said right of way. ‘ ‘

Snbsequent to this. free grant, namely, nnder the
authority of an .order- 1n—counerl of July 23rd, 1909
—as the whole will appear from exhlblts 5 4o 10 in-’

- cluswely—tenders for. right to.cut on timber: 11m1ts

of the Provmce were asked and received, from -'

among others, the supphant for limits Nos. 1, 9 and _
7, and accepted by order-in-council of October 20th;

1909. Some time after that date correspondence -
was exchanged betweeh the officers of the Land and s

the Attorney-General Departments, as to whether

or not the right to cut in’' question should cover the; -

S ' - s 44&‘5&-'@ e
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timber on the right of way of the Transcontinental,
and from such correspondence it appears the As-
sistant Attorney-General was of opinion it did, and
the Minister of Lands and Forests approved of that
course. This correspondence is here mentioned only
as a link in the history of the different phases of the
case, as by itself it is not possible to conceive it
could afford any ground for recovery. See De Ga-
lindez v. The King', affirmed on appeal to the Su-
preme Court of Canada. '

The timber licenses in question were given, as fol-
lows: .
For Limit No. 1—dated August 12th, 1910-—for a

period from October 20th, 1909, to April 30th,
1910,

For Limit No. 2—dated August 12th, 1910—for a
period from October 20th, 1909, to April 30th,
1910. |

For Limit No. 7—dated October 18th, 1910—for a
period from May 1st, 1910, to April 30th, 1911.

In each of these three licenses the territory is de-
scribed, ““as a territory extending one mile on either
side of the National Transcontinental Rarlway’ —
from mile number so and so to mile number so and so
of the said railway.

N othix.lg could be plainer.

However, under indenture bearing date of Febru-
ary 4th, 1914, between the Province of Quebec,
represented by the Minister of Lands and Forestsy
and the suppliant, it appears—after reciting that
the above timber limits had been so granted, that—

115 Que. K.B. 320; 39 Can. S.C.R. 682,
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“Whereas it was the intentiod@_ of the said the 'G‘OV; 1918
‘“‘ernment of the Province of Quebec to give and  Matoxe

‘‘grant unto the said party of the second part, by THeE=*
‘“the aforesaid licenses, the right to cut and remove Fidgmont.
¢“g]] the timber on the right of way of the said the .
“National Transcontinental Railway—and this whe-
““ther such right of way had or had not been granted
““by the said the Government of the Provmee of
- ““Quebec. :

‘“Wherefore, the said party of the first part here-
““by declares that it was the intention of the said
“‘the Government of the Province of Quebec 1o give,
‘“‘grant and convey unto the said party of the sesind
“part, by the above I_nentioned licenses, the right to

‘““cut and remove timber on the said right of way
‘““of the sald the National Transcontinental Rall-
way. ’ B :
““Now, therefore, these presents, and I ‘the said
‘‘Notary, Wltness—— '

““That the said party of the first part declares to
““have given, granted and conveyed and by .these -
“‘presents doth give, grant and convey unto the said
““party of the second part, represented as aforesaid
““and hereof accepting, that is to say:

‘¢ All the right, title and claim of the party of the
“ﬁrst part to the timber growing on the right of
‘“way of the said the National Transcontinental Rail-

‘““way, where such right of way passes through.the '

““said timber limits so granted to the said party of
‘‘the second part under the aforecited licenses, or
¢is bounded by the said Timber Limits so granted to -

‘““the said party of the second part, and doth also
¢‘agsign, transfer and make over unto the said party
. ““of the second part, hereof accepting, all the rights,
“‘claims and demands of the said party of the first
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‘“‘part to compensation for the value of any timber
‘“‘cut on the said right of way, and this whether such
‘“timber was cut previous to or after the above men-
‘‘tioned licenses were granted by the said party of
‘“the first part to the said party of the second part.

‘““The present conveyance and transfer has been
‘‘made by the said party of the first part upon the
‘‘conditions hereinafter mentioned, which are here-
“by acéepted by the said party of the second part,
‘““who hereby binds and obliges himself to imple-
“‘ment and fulfil the same, that is to say:

CoNDITIONS.

1. The present grant, conveyance and transfer
‘i made without any warranty on the part of the
‘‘said party of the first part, and at the sole risk
““and charges of the said party of the second part.

“¢2. That if the said party of the second part shall
“‘cut any timber on the right of way of the said the
‘“National Transcontinental Railway, or shall re-
“‘cover compensation for the value of timber which
‘‘has been cut on the said right of way, he shall, in
‘‘either such cases, pay to the Commissioner of
““Lands and Forests of the Province of Quebec
“‘stumpage on the amount of timber so cut or in re-
“‘spect of which compensation shall have been grant-
“‘ed to him, at the same rate of stumpage as he pays
““with respect to the timber cut on the remaining
“portion of the said timber limits.”’

This deed, it will be noticed, bears only upon that
part of the claim in respect of the timber cut on the
right of way of the National Transcontinental Rail-
way, as distinguished from the other branch of the
case in respect of the timber cut outside of the said
right of way.
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It will perhaps be more convenient to deal now - 1%!%
with this deed of Februdry 4th, 1914, before enter-  Matoxe
ing into the consideration of the licenses. It may be TWEEX
sald as a prelude that it is difficult to conceive whe- Hdament.
ther in a case of this kind, a court of justice should
take into consideration the motives and intentions.
of contracting parties with the object of altering
plain and unambiguous language of previous deeds .-
affecting third parties. It is the duty of the court

to approach all questions from a legal angle. -

In the Moisie case® it was held that when a Crown
patent was in plain and unambiguous terms, the
patentee could not claim additional rights, under
pr ev1ous or subsequent negutlatlons and correspond-
ence, as _enlarging the terms of the grant or even
by reason of such rights havmg been exercised by
him continuously from the date of the grant without
hindrance or interference.

Freed from any subtlety, is not this an ex post
facto declaration of this intention embodied in that
deed, a self-confessed afterthought without any com-
. plexity? ‘Does it not mean that the province, in
answer to the suppliant’s demand for. the timber on
the right of way, is willing to say, so far-as it is con-
cerned, it has no objection that the suppliant lay
claim to this timber. In faect it has no objection ’m
go further and disclaim. The provinece says, we will
assign to you, without eovenant, at your own risk and
peril, all rights we may have in such timber.  Could
such an assignment be enforced against the Crown,
as represented by the Dominion Governmerit?

It was held in Powell v. The King? “‘that the
“Crown, as represented by the Government of Can-

1 Wyatt ‘et 'al v, Attorney-General P. Q. [1911] A.C. 489-496.
29 Can, Ex ‘864 at 374,
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‘““ada, is not bound (by such transfer or assign-
““ment.) The only legislature in Canada that would
‘“have power in that respeet to bind the Crown, as
‘““represented by the Dominion Government, would
‘€, . ‘be the Parliament of Canada.”” As a gen-
eral proposition the assignee of a claim against the
Crown has no right to sue for it in his own name;
and a debt due by the Federal Crown cannot be
validly assigned, unless there is some Dominion
legislation authorizing the same. There is no con-
tract between the suppliant and the respondent
herein. On the ground of public policy the Crown
cannot be expected to seek out assignees of claims;
its creditors and payees are those it sees fit to
primarily and openly do business with, and it is
upon this principle that garnishee process does not

~ lie against the Crown. The Crown is not bound to

recognize third-parties with whom it has not con-
tracted.

" The assignment contained in this 1914 deed is but
the assignment of a so-called right to a claim against
the Federal Crown, and nothing else.* It is made
without covenant or warranty by the Provinece and
at the sole risk and charge of the suppliant. It is
contended by counsel at bar for the Crown that this
is a transfer of litigious rights.

Sir Charles Fitzpatrick, in Olmstead v. The King*
says: ‘““The policy of the law has always been op-
“‘posed to this trading of litigious rights, and such
““transactions are to be discouraged in every pos-
‘““sible way. . . . Whilst the assignment of a right
“‘to litigation is forbidden as between subjects, the

1 7 Halsbury, 501. See also The King v. Burrard Power Co., Ltd.,

12 Can. Ex. 295; [1911] A.C. 87.
253 Can S.C.R. 450 at 453; 30 D.L.R. 345 at 347.
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“‘rule must apply with greater. force in the case of

“‘the Crown, since the subject has no right to sue
“‘the Crown, but can only present a petition of right.
‘‘There being no such thing as a right to a claim
“to recover against the Crown, there can be no as-
‘‘signment of any such pretend'ed right.””

And when the ““prerogatives of the Crown are/in

1918
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‘“‘question recourse must be had to the public law :

“‘of the Empire by which alone they can be deter-,

“‘mined.’™

Under the laws of the Province of Quebec, as set
out in Arts. 1582 and 1583, C.C.P.Q., a right is held
- to be litigious when it is uncertain and disputed, or
disputable by the debtor, and between subject and
subject may be sold, but may be discharged by the
debtor by paying to the buyer the price and . In-
cidental expenses of the sale. And for a right to be
litigious, it is necessary that the susceptible contes-

tatlon of the same should bear upon the merits of‘

the right itself.”

|

However, this deed of 1914 is in absolute deroga- |

tion of the Order-in-Council of 1907 making a free
grant of the right of way, and furthermore in dero-

- gation also of the licenses themselves, bécause in .

- the result, they are clearly made ‘subject to such
right of way by their own clear arid whambiguous

language when it declares that this right to cut, tim- |

ber is in ‘‘a territory extending one mileon either
‘‘side of the National Transcontinental Railway’’.
‘Why? The timber limit cannot be delimited before

vou find the right of way. And it is so much the case

‘that it appears from the suppliant’s evidence, that

before descrlbmg the terrltory in those licenses, a

14 ttorney—Geneml ©v. Black (1828), Stuart R. 324.
2 Corpn. of 8t. Thécle v. Matte, 27 Que. K.B. 185,
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plan of the right of way was obtained from the
Transcontinental, which has been used as the very
basis and starting-point in fixing the territory men-
tioned in those licenses. This very plan, or a copy
thereof, has been filed of record as Exhibit No. 13,
and is the plan upon which the tenders were called
for.

Moreover, the timber on the right of way, as the
natural growth of the soil, forms part of the soil
itself—it is attached to and forms part of the land.
It would seem difficult to conceive that there could
be a severance worked out of the free grant and
that the timber, fructus naturales, could be severed
from the land so granted.

In February, 1914, at the date this deed was
executed, the Provincial Government had no right
of action against the Federal Crown in respect of
the timber on the right of way, which went with the
land under the free grant of 1907, and therefore
had nothing in that respect to assign to the sup-
pliant who is in no better position than his assignor.

Therefore, it must be found that under the ecir-
cumstances of the case nothing passed under that
deed of 1914, which could afford the suppliant a
right of action on any ground to recover against the
Crown, in respect of the timber cut on the right of
way.

I shall now pass to the consideration of the rights
acquired by the suppliant under the licenses them-
selves. Having disposed of the deed of 1914, which
appears to be the result of an afterthought, an ex
post facto declaration, for the reasons above men-
tioned, I must also find that from the very deserip-
tion of the territory upon which timber may be cut,
as appears upon each license. it is impossible to hold
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‘that the licensee thereunder ever acquired any nght.

to the timber cut on the right of way. The right of
way is in clear and unambiguous language excluded
from the territory of the licenses.

Timeer Cut OvutsipE RigHT oF Way.

. The oxtent of the lands which may be taken, under

the free grant made by the Order-in-Council of No-

vember 27th, 1907, for the right of way of the Trans-
continental, is controlled by sub-sec. 3 of sec. 5132,
and see. 5164 of the Revised Statutes'of the Prov-
ince of Quebeec, 1888.

It appears from the ev1dence of Mr Doucet the
district engineer, that,in the course of the surveys

“ to be made for locating the right of way, when at

the origin surveyors go through the country to be,
crossed by the railway. they have, in a ‘way, to feel
their wiy—go to the right or to the left, and in
course of such process, trial lines are first made,
which involve the cutting of trées on an area of 4
to 6 feet in width. Then, secondly, comes the loca-
tion line—the selected line. And thirdly, there may
also be a revised location line, followed by fourthly
the final location.

Moreover, land is also takeh for stations, double
tracks, contractor’s ecamps, engineers’ camp, gravel
pits, ete. We shall have to deal with each of these

items or counts in respect of which clalm is made by

the suppliant.

The ev1denc\e in respect of these complex items is
- not as clear and satisfactory as it could be, and 1
. regret to say I am under the obligation at times to
arrive at a conclusion from very meagre évidence

or from:mere presumption, which, however, when
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arising from facts, are left to the discretion of the
tribunal. Arts. 1238, 1242, C.C.P.Q.

The question upon which this branch of the case
first presents itself is the date at which the rights
of the suppliant originated under his licenses. His
tender for the three limits was accepted by the
Order-in-Council of October 20th, 1909, (Exhibit 8).
Then the licenses for limits Nos. 1 and 2 are dated
as of August 12th, 1910, but in the body of the
licenses the right to cut is defined to be from Octo-

~ ber 20th, 1909, to April 30th, 1910—and counsel for

the Crown contends that the licenses are good and
valid only from their date, and that they cannot
have any retroactive effect, and therefore are null
and void. This contention is based upon sec. 1310, .
R.S.P.Q., 1886, and sec, 1598, R.S.P.Q., 1909, which
reads as follows: ‘‘No license shall be so granted

“‘for a longer period than twelve months from the
“‘date thereof.”’

With this contention of the Crown I am unable to
agree. This statutory enactment is only a limita-

" tion placed by the Legislature upon the executive

whereby the latter is given a restricted and control-

led power to issue licenses, but for a period of

twelve months and no longer. That is obviously the

object of this enactment, and no other..

It would appear -to make no difference whether
the license be ante-dated or post-dated—the life of
the license is determined by the term mentioned

"therein.

‘While the dates for the license of timber limit
No. 7 are different from those of Nos. 1 and 2, the

'same principle and reasoning will apply.

Therefore, before entering into the manifold and
complex details of the items of the claims under
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this branch of the case, I hereby find that the sup o 1918
pliant acquired his rights to cut from the dates men- Mazone
tioned in the licenses, and not from the time at which I:;::o:::r
the licenses were dated. , ' Judgment.
Under the eviderice of the distriet engineer, it ap-
pears that survey lines were started in 1904, and
that he took charge in 1908, when he revised the
lines, made trial lines, and revised location. There
was nothing final until the line was actually con-
structed, and there were changes even after the line
had been selected and contract given. This witness
‘remembers three changes made, on'limits Nos. 1 and
2 namely, at Lake Travers, at Lake Kamltsgamack e
and at. Lake Menjobagus, but no area is given. In
respect of the last mentioned lake, he says there was
a change for 5 to 6 miles; but he ‘cannot say whether -
it had been cleared before And he adds that.these '’
three changes were made between 1909 and 1911.
For all that was done outside the right of way
prior to October, 1909, it is cledr the suppliant can-
not recover, and a good deal was done prior to that.
date—as much, however, as can be ascertained in a
general way from the evidence; but for all that was -
cut on his limits outside the right of way since Oc-
tober, 1909, and during the period the territory was. '
held under. his licenses he is entitled to compensa-
tion, with, however, some small excep‘mons IR
1st. CAMPS. Dealing- first with the question of -
camps, I find that the suppliant has no recourse
against the Crown for the area taken by the con-
tractors for their camps. "It will be sufficient to say
upon this item, that as between the Crown and the
suppliant there is no privity upon this branch ‘' of |
the case. These camps were for the contractors”.
use.
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2nd. Excineers’ Camps. For the area taken for
the Transcontinental Railway—engineers’ camps
outside the right of way—the suppliant is entitled
to recover. A very small area indeed appears to
have been taken for that purpose. On this branch
we have the evidence of witness Malone, who says
there were two camps on No. 1, covering 4 to 5 acres,
and on No. 2, 6 to 10 acres were, in a general way,
taken for that purpose. But witness Black, the engi-
neer in charge of 6 miles of No. 1, and of the whole
of No. 2, says there was no engineers’ camp on his
part of No. 1, and that there was one camp on No. 2
occupying about 2 acres. It is somewhat difficult to
arrive at any satisfactory conclusion upon such evi-
dence. I will allow 6 acres for the engineers’ camp.

3rd. Barrast Pirs. These were taken outside the
right of way after October, 1909, and I will allow
for the ballast pit on No. 1, 6 acres, and for the two
ballast pits on No. 2, 17 acres, making in all 23 acres.

4th. Trian Liwves anp CHANGEs 1N RicET or Way
ApanpoNED. Witness Wilfrid Adams, bush superin-
tendent for the suppliant, says he went on limits
Nos. 1 to 10 or 12 in 1909, and left in 1911. It ap-
pears he may have made a mistake as to the latter
date, which should be 1912, when he was replaced
by his brother Arnold. He testifies he does not
recollect any trial lines on Nos. 1 and 2, and that
no trial lines were run on Nos. 1, 2 and 7 while he
was there.

Arnold Adams, who was in the suppliant’s em-
ploy as bush superintendent from August 17th, 1912,
to January, 1917, says no changes were made after
he went on the limits. He contends he saw in the
woods what he presumed to be changes in the right
of way, and also trial lines running almost any way;
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but he did not see ‘anyone making these cuttings. 1912
Being asked to make an estimate of these cuttings, = Mazowe
he reckons them on No. 1 at 50 to 75 acres; on No.:2 TrzXive
he says it ought to be 110 to 120 acres, and on No. 7 Judgment.
about the same as No, 2. During the examination
of this witness he became ill and had to retire for a -
short period. From his demeanour in court he did
not impress me as imparting anything of which he
was in any manner very sure or convinced. He said
that estimate was his idea, he had not measured. .
In the result it must be taken to be nothing else but
a4 mere guess. ‘

Engineer Black, who was in charge from Novem- -
~ ber, 1909, until July, 1912, when the track was prac-
tically completed, with construction trains running
through, testified that the right of way was begun’
in February, 1910, on No. 1, and in March, 1910, on
No. 2. On No. 1, that part under his control, there
was a change in the right .of way involving seven
acres. He adds that trial lines were run before
December, 1909, of which he could make no esti-
mate; but that there were three trial lines made
after December, 1909, not covered by the right of
way, involving about two acres. - '

On No. 2, the same witness would allow 18 acres
for station grounds, and approximately 10 acres for
abandonment of right of way, and for trial line, 2
acres. While he cannot give the area of trial lines
made before he took charge, he says there were at: _
‘least two. There is no evidence to establish whether
the lattéer would have been made before October
20th, 1909. ‘

Witness Malone says he saw trial lines on No., 2"
before he purchased, and his estimate, or guess, as
to what was eut after 1909 agrees with that of his
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employee, Arnold Adams, or Arnold Adams agrees
with his employer’s guess, and it is placed as fol-
lows: On No. 1, he puts it down at 50 acres. On
No. 2, at 73; and on No. 7, at 83 acres.

It is very difficult under this evidence to arrive,
with satisfaction, to an area that would be in any
manner reliable. From these large areas mention-
ed by witnesses Malone and Arnold Adams, must be
deducted what was done before October, 1909, and
the contractors’ camp. Does that estimate cover the
ballast pit? Was there not fuel eut by contractors
upon these limits which was afterwards sold as fuel,
as disclosed by the evidence, that would be included
in the larger estimate? I am unable to say. Wit-
ness Black speaks with certainty upon what he
knows, but leaves out points that are not covered.
His estimate would come up to about 39 acres, and
if we allow say b acres for the two trial lines he says
were made on No. 2 before he took charge, although
there is nothing to show whether they were made
before October 20th, 1909—and that would give us
a total of 44 acres altogether, and that would also
be allowing the full 18 acres for station purposes.

I may say also I am not overlooking the error
made by witness Plamondon in respect of the yel-
low colouring on plan Exhibit No. 13, as explained
by witness Scott.

Taking into consideration that the estimate of
Engineer Black does give us some reliable data so
far as it goes, but does not actually ecover every-

" thing in respect of this claim, and that for the rea-

sons above mentioned, much indeed must be de-
ducted from the guesses or estimates of witness
Malone and Arnold Adams, I see no other manner
to reconcile the evidence than to add a fair acreage
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to the engineer’s estimate, as hereinafter mentioned. , 1918
I am unable té reconcile these. two estimates in a  Matows
better manner. Tue Kive.
On the question of JUI‘ISdIthOIl, it will be sufficient ﬁ@ﬁf
to say that the court has jurisdiction to entertain .
the claim as well under sub-secs. (a) and (b) of
sec. 20 of the Exchegquer Court. Act, as under. the
Expropriation Act, and the National Transcontin-
ental Railway Act, 4-5 Geo. V., ch. 43, and 5 George
V., ch. 18; also Piggott v. The King,* Johnston v. The
" King,? The King v. Jones.® The ‘government engi-
neers had the power to enter upon the lands in ques-
~ tion and cut trees as part of the WOI‘kS necessary for
the construction of the railway. See sub-secs. (a)
and (¢) of sec. 3 of the Expropmatzon Act, and sec.
2, ch. 36, R.S.C., 1906, the Government Railway Act.
The supplia.nt, while not having a fee in the land
upon which the timber was go cut, had an estate and - -
interest in it, and he is entitled to compensation. He
has a possessory right in the limits and a right of
ownership in the timber cut thereon.
To arrive at the amount claimed, the supphant'
taking the alleged area upon which the timber was
cut, makes an estimate of the-quantity, in board
measure, which was growing upon that area and
claims $6 peir 1000 ft. B.M., of that timber, after it
would have passed through the mill. In that amount
of $6, counsel in the course of his argument says
that $3.55 would go to the Provincial Government -
for stumpage and the suppliant would receive $2.45.
That reasoning is borrowed from the deed of Febru- .
ary, 1914, under which the suppliant undertook, if
he recovered, to so pay the stumpage; but that only °

153 Can. S.C.R. 627; 32 D.L.R. 461
2 44 Can, S.C.R. 448.
344 Can. S.C.R. 495,
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applied to the timber cut on the right of way which
is entirely disallowed, and such reasoning cannot be
applied for what is cut outside of the right of way.

However, this mode of assessing the compensa-
tion cannot be accepted. I have already.said, in
the case of The King v. The New Brunswick Rail-
way Co.' wherein a claim was made in respect. of
the passage of the Transcontinental through their
limits, that the value of the estate or interest of the
suppliant in such timber lands must be arrived at by
looking at the property as it stood at ‘the time of the
taking by the Crown. What is sought here is to
compensate the suppliant for the timber so cut, as
a whole, at the time of the taking, and to arrive at
the value one is not to take each tree so felled, cal-
culate the board measure feet that could be made
out of it and the profits derived therefrom when
placed on the market for sale. A somewhat crude
but true illustration may be used. If through negli-
gence, while driving an automobile, a steer were
killed, the measure of damages would be the value
of the steer as it stood at the time of the accident
and not after it had passed through the hands of
the butcher who had cut it up and retailed it by the
pound.

Similar views were also expressed in the case of
The King v. Kendall? confirmed on appeal to the
Supreme Court of Canada. See also Manning v.
Lowell;* and Moulton v. Newburyport Water Co.*

The rights of the suppliant, under the first Ticense
was for October to May, and in subsequent licenses
for 12 months only. He could not within the life of

114 Can. Ex. 491 at 496.

214 Can. Ex. 71 at 81; 8 D.L.R. 900.
3178 Mass. 103.

-4 137 Mass. 163, 167.
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one hcense, or .even two, cut the whole tlmber upon

“the limits. It is not in evidence wlether he did cut
immediately adjoining any part in respect of which -

claim is made.. There would further be areas to be

~taken into consideration, such as ha.vmg the Whole -

limit destroyed by fire.
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The suppliant was paying the sum of $5 a rmle | \'

as a yearly ground rent. Under sec. 1312 R.S.P.Q.
1888, the licenses vest in the holder thereof all the -
rights of property in all trees, timber and lumber -

cut within the limits ‘within the term . thereof, whe-
ther such trees, t1mber or lumber are cut by ‘author-

ity of the holder of such 11eense, or by any other
person, with or without his consent. And under’

sec. 1313 the licensee has the r10*ht to selze such: tim-

ber qualified as cut in trespass.. But the trees, in - -

the present case, were not cut in trespass, they were

cut under statutory authority conferred upon the

officers of the Crown for the purposes of the Trans-' L

continental Railway.

I am unable to dlfferentlate the present ease froi .

the general run of cases. The timber was cut under
proper authority,’ and the compensation to be paid

the suppliant should leave him, after the expropria-

tion, neither richer or poorer than“he was before,

The Crown is. not to be penalized, but it should pay-'v

/

a fair ‘and just. compensatlon

The Suppliant’s title consistsin a right guaran-" |

teed for a short period, renewable only at will for

a period of 12 mionths only. Thefe is no evidence

upon the record of the value of that land per aere

¥ e

or of the trees so cut.

As T have already said, while I:cannot accept,

under the evidence as presented the estimate of .

1Attomey-Genemlv C’ P. Ry [1906] AC 204. -
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206 acres made by witnesses Malone and Adams, I
also find the estimate of the engineer Black is in-
complete.
Under the latter’s estimate we find the following
allowances were made:
For engineers’ camp ..,................ 6 acres
For ballast pits ....... e, 23
For trial lines and changes in the right of
~ way, including the full area for station
purposes, etc., and allowing 5 acres for
the two trial lines he found when he ar-
. rived, but which he does not know whe-
ther they were made before or after
"October, 1909, making altogether ...... 44 <

‘And to these 44 acres let us add, to make

that allowance most generous, 50 per

cent. more, making these 44 acres 66

acres, we will arrive at a total of...... L 95 ¢

The suppliant is entitled to the fair value of the
trees so cut at that date, before the railway was in
operation. Most of these trees were cut, moved to
the side and left there, and were not taken away.

There is not a tittle of evidence to help in arriv-

ing at a valuation upon a proper basis. Was this

cutting on the trial line, on the abandoned area of
the right of way, done on a poor or good part of the

~ limits? Take the gravel pit, for instance. Gravel

pits are usually, perhaps not always, under poor
land where the growth is poor. In assessing the
compensation regard must be had to the remoteness
of the limit, the quality, quantity and species of the
timber. .

Two courses are now open to the court. The first
would be to re-open the case and order that further
evidence be adduced.
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The second course Ieft would be for. the trihu'nal ‘

to assume-the ofﬁce of a jury and do What a jury

would do in a case of this kind, and using common :

sense and taking all the surrounding clroumstances'

_ into considetation, fix a lump sum which in its Judg-.—.

ment would be considered fair and just under the
c1rcumstanees

Followmg the first course would 1nvolve proeras-
tination and want of finality in adjudicating upon

cases. I have already adopted the second course in -

the case of Boulay v. The King (May 10th, 1912),
and it was confirmed on appeal to the Supreme
Court-of Canada (November 11th. 1912).

Taking all the circumstances of the case into eon-
~ sideration; and adopting the seeond course, I Wﬂl- .'
allow for all the trees so cut the sum of $1, 000—th1s- "

amount I find will be a farr, just and hberal com-
" pensation as between the partles

o
"1918V
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~ To this amount 1nterest should. be added. I havé' o
no definite date from which such interest should =~

‘run, and the question was not mentioned at trial,

although claimed by the pleadings, and is allow- |

able under see. 31 of the Exchequer Court Act

. 'The first date of the licenses is October 20th, 1909.

The écutting took place subsequent to siich date, on

different occasions, and I will adopt as a medmm:

or average date August 12th, 1910.
Dealing now with the thlrd-party proeeedlngs, I*

-

find that as,no part of the compensation allowed
the. supphant is recoverable by the Crown from the

third party, that issue shall stand dlsmlssed with B

costs against the respondent

As between the suppliant and the respondent
~there will be Judg'ment in favour of the supphant

Ay
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for the sum of $1,000, with interest thereon from
August 12th. 1912, to the date hereof, and the costs

will follow the event. :
Judgment for suppliant.

Solicitors for suppliant: Galipeault, St. Laurent
& Co.

Solicitors for respondent: Belleau, Baillargeon &
Belleau.

Solicitors for third parties: Heneker, Chauvin &
Co.
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- HIS MAJESTY THE KING, o tHE INFORMATION

OF THE ATTORNEY-GENERAL oF CANADA, = '
: ' ' PrLATNTIFF,
| . aND
THOMAS THOMPSON, |
| - DEFENDANT.

-
P

Ewproprmtwn—oompensatwn—-—Farm Value — Mdl—szber—C‘on—

version.

In estimating the amount of compensation for the expropriation

~of a farm by the Crown for the purposes of a mllltai'y training camp,

- the property is to be valued, not by segregating the acreage in sev-.

eralty, so much for the timber and other things thereon, but by the

prices paid for similar propertles when acqulred for smula.r ‘pur- '

poses, and its value accordingly at the time of. exproprlatlon "The
- owner, however, will not be allowed compensatlon for a mill erected
and operated upon the land after the expropriatmn, and he is

answerable to the Crown, in.conversion, for a.ll t1mber cut and re- °

moved by him after that time,

\

l NFORMATION for the vesting of land and com-
pensatlon therefor in an eXproprlatlon by ‘the

Crown. SN

1

Tried before the Honourable Mr. Justlce Audette, =

at Quebec, February 16, 17, 18,19, 1916 L

?

G. G. Stuart KC., and E’mest Taschefreau for'

’
[y ] ERPE T

L. A, Oaﬂfmon, K C., for defenda:nt

-plamtlff o R

ment. -

3

!

This is an information exhibited by the Attorney-:
‘General of Canada, whereby it appears, inter alia,

that certain lands and real property belongmg to the

.y

AUDETTE J (February 21 1916) dehvered Jlldf"-

.23,

19167

Feb. 23..°
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 defendant were taken and expropriated, by the

Crown, under the provisions of the Expropriation
Act, for the purposes of ‘“The Valeartier Training’
Camp,”’ a public work of Canada, by depositing, on
September 15th, 1913, a plan and deseription of such
lands in the office of the Registrar of Deeds for the
County or Registration Division where the same are
situated.

While the property was expropriated in Septem-
ber, 1913, the defendant was allowed to remain in .
possession after that date for about one year, as will
be hereafter mentioned.

The lands expropriated are taken from lots 1 and
2, in the first concession of St. Gabriel of Valeartier,
containing altogether 264 acres,—from which should
be deducted ten arpents as representing the portion
mentioned in paragraph 3 of the information,—
leaving about two hundred and fifty-five and ninety-
five hundredths acres.

The Crown, by the information, offers the sum of
$4,200, and the defendant clalms the sum of
$14,420.84.

On behalf of the defendant witnesses William
MeCartney, Jos. Savard and Samuel Clark valued
the defendant’s property as of November 2nd, 1915,
at $7,911, excepting the value of the buildings.

Witness McCartney, to arrive at such a valuation,
proceeds by segregating the acreage in severalty, al-
lowing so much for so many acres, and so much for
others and so on. Having gone so far and valued
the soil, he proceeds by placing a value upon the
timber upon the land, and estimates there are so
many trees on the land which would yield so many
feet of board measure at so much per thousand feet.
Adding further, that after having valued the soil,
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and the value of the timber reduced to board meas- -

ure, he valued the balance of the wood as’ cord-
wood, at so much a cord. He admits, however, In in

answer to, the Court, that. although he bought farms,

he never valued or bought them'in that way,——but

that he bought the farm as a whole, en bloc. In 1906

he bought one of the good farms at Valeartier, with
good buildings, for the sum of $2,000, This farm
was composed of 180 arpents, together with 90 ar-
pents of a bush lot.

Witness. Savard values the land in the same man-
ner as-the previous witness. He says there is a dif-
ference in the value of properties in 1913 as com-
pared with 1915,—and that the mill being upon the
property gives it a high value, and that the valua-

tion is high because of this mill. He declares he

‘canmot say what was the value of the farm"'in 1913.

Witness Clark gave the same .evidence' as the pre-
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vious two witnesses—it being admitted by the par-

ties he will give the same evidence as MeCartney and
Savard. He takes into consideration the existence
of the mill there in his valuation, and he declines to

make a valuation without the mill. He placed a value

upon the lumber in the woods ; but had no experience
in.doing so—it was the first time he had ever done
it ' .

Besides the evidence of these three witnesses upon
the value of the farm, there is also in this case evi-

.dence upon the value of each of the buildings and - )

also upon the value of the agricultural implements,.

the furniture and other goods and merchandise.
- The two witnesses who testify with respect to the

latter—as shown in Exhibit ‘‘L’’, admit having no

knowledge of the value of such articles,—but as they

4
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were told the value of the same was so mueh, they
valued aceordingly. ‘A very unreliable class of evi-
dence.

The defendant also claims the sum of $300 as
damages to his crop in 1914.

There is further the evidence of the defendant
himself, who testifies that he decided during July,
1913, to put up a sawmill upon his property. On
July 26th, 1913, he purchased the machinery and
necessary supplies for the mill, as appears by Ex-
hibits ““G’’ and *“H’’, amounting in all to the sum
of $1,626.84. These goods and merchandise were
shipped from Quebeec on September 15th, 1913, and
the defendant says he received them at Valeartier
on or about September 17th, 1913, when he began
hauling this machinery from the station. He began
cutting lumber on lots 1 and 2 by the end of July or
beginning of August, 1913, and Charles Savard, who
owned a mill at about a mile and a quarter from
Thompson’s property, was sawing the logs for the
latter for the purposes of his mill, and made the first
delivery of them on September 30th, 1913, and the
last one on October 23rd, 1913. The cost of cutting
the timber amounted to $10.31, and the value of the
lumber was $84.72. The defendant began operating
the mill some time in November, 1913. He ran the
mill for about 6 months. After his farm had been
expropriated he cut a quantity of timber upon the
property, and after sawing it, sold some of it to E.

T. Nesbitt, a lumber merchant at Quebee, to the

amount of $1,846.70, and also to farmers for an ad-
ditional sum of $75 to $100.

Messrs. Bate & McMahon had the contract for the
building of the rifle range at the Camp, and Mr.
Lowe was their manager. In the latter part of
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Avugust, 1914, Lowe rented the mill from Thompson,
at $10 a day, running it at his own expense and pay-
ing wages to Thompson. The latter says he worked
for 11 days for Lowe, but was paid only for 10, re-

ceiving nothing for August 31st, 1914, the last day
he worked for Liowe. After that date the defendant

says he stayed around for a few days, and left on

September 17th, 1914, leaving on the property what- -

ever he had in the way of furniture, agricultural im-
plements, etc., which did not, however, amount to
much, he being a single man with no family. ‘

On behalf of the Crown, Captain Arthur McBain
testified that on September 17th, 1913, aécompanied
by Thomas J. Billing, he called on the defendant

Thompson, and after asking him what ie was going

to do with the mill, he told him (Thompson).that it

was not advisable to build the mill. The witness .

further notified the defendant on that occasion,—
on September 17th, 1913,—that the plans of expro-
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priation taking his property had been filed. The -
witness valued this property in September, 1913, at .

the sum of $1,000, stating that the buildings were old,
that they had to repair the barn before using it. He
testified that the farm was covered with moss and
with a small second growth of serubs of no value,
indicating poor land. : ‘ ‘

Colonel William McBain, Valumg th1s property, ;

testifies that he does not think it was possible, in
September, 1913, to find-a purchaser for the defend-
ant’s property for any sum over $1,500. He says
that Hopper Ireland, who owned the farm
before Thompson’s father, was unable to make a
living upon it and had to leave it about 20 years ago.
About 40 acres of this farm had been cultivated at
ohe time. The farm was in a very bad condition, with

Hagigimd : I e ubipied
LERE . . . . Lot e
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very old and inferior buildings. The soil is a black
sand, even worse than red sand; and the second
growth of small trees or scrubs is the result of the
condition of the ground being left uncultivated, and
are absolutely of no value. The timber upon the
property is very inferior, such timber consisting of
very small spruce, and some hardwood. Colonel
MeBain, who had charge of the camp and of all these
expropriations, states he did not get the mill valued,
because his brother, Captain McBain, on Septémber
17th, 1913, had warned the defendant not to put up
the mill on the Crown’s property. This witness also
produced, as Exhibit No. 6, a list of 31 properties
purchased by him, at Valeartier, for the purposes
of the camp, at an average price of $16.57 to $17
per acre, for much better properties than that of the
.defendant. The prices then paid afford the best
test and the safest starting point for the present
enquiry into the market price of the present prop-

erty. Dodge v. The King,* Fitzpatrick v. Town of

New Liskeard.? The witness further testified that
in August, 1914, he discussed the question of the mill
-with the defendant, and Thompson asked him if he
‘woilld make him an offer of $5,000, leaving every-
thing there. However, the witness declined to do so.

" The defence also produced, as Exhibits Nos. 2 and
'3, what appeared in two local papers published at
‘Quebec, on September 16th, 1913, in the English
language, being two articles, under large caption
lines, announcing the expropriation of these lands,
.at Valeartier, for the purposes of the camp.

Now, under the provisic;ns of sec. 8 of the Expro-
priation Act, the defendant’s property became

188 Can. S.C.R. 149,
218 O.W.R. 806.
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‘ Vested in the Crown on September 15th 1913, and - 1916

S

under séec. 22, of the same Aet, any claim the defend-' . Tae X
" THOMPSON.

ant had from the date of the expropriation upon the —_—
land so expropriated was converted into a claim to %’?ﬂﬁé?
the compensation money, and his claim in respect .

to his land or property became void. Then, under

sec. 47, of the Exchequer Court Act, the compensa-

tion to which the defendant became entitled as a re-

sult of the expropriation must be ascertained as of

the date of such expropriation. Theréfore, all the .
evidence adduced by the defendant with respect to

the amount of’ the compensation- he is entitled to is
absolutely beyond the mark-and of no legal effect;

because he has not a tittle of evidence as to the value . = °
of the property in 1913, at the time it was expro- |
priated. - The witnesses- for the "defence stated
clearly they were placing a value upon the property
as of November, 1913.

It will be easily reahzed that the Value in 1913 —
before there was any question of the camp, and the
value in 1915, after the camp had been there with ~-
over 30,000 men, is very different. Itis unnecessary
to discuss this question, which is too obvious. _

The evidence with respect to the value is there-
fore to be found only in the evidence adduced by the
Crown, where one witness values the property, as a
whole, at the sum of $1,000; and another Wltness at, o
‘the sum of $1,500. .

The defendant’s evidence as to the value of the
property ascertained as of 1915, instead of 1913,
has even been adduced upon a wrong basis,—upon:

‘a wrong principle. It is, indeed, beyond any sane -
conception of common sense and business acumen to
imagine that the market value of this property could
be ascertained in a rational and equitable manner,
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21916 by first valuing a soil of this kind, by segregating

Tue K the acreage, and placing a value in severalty upon

;‘::;‘:::r the same, and then after having done so, to turn

Judgment. around and value the timber and the cordwood upon
the same at so much per 1,000 feet board measure,
and the cordwood at so much a cord, respectively.
In the result, by following this manner of valuation
with respect to the timber, it would mean that a lum-
ber merchant buying timber limits would have to
pay to the vendor of the limits, as the value thereof,
the value of the land, together with all the foreseen
profits the purchaser could realize out of the timber
on the limits; thus leaving to the purchaser all the
labour and giving all his prospective profits to the
vendor of the limits. Stating the proposition is
solving it. No sane person would purchase under
these circumstances.

Coming now to the question of the mill. It is
established beyond peradventure that on September
15th, 1913, there was no mill upon the property and
that compensation for the mill as a mill cannot be
allowed. However, at that date the defendant had
purchased the machinery and some supplies for the
purpose of erecting a mill upon the property,—and
although duly warned on September 17th, 1913, not
to do so, on account of expropriation—and in face
of the expropriation which was then common talk in
the locality—the defendant chose, at his risk and
peril to put up the mill, which was only completed
sometime about the beginning of November, 1913,
and operated it from that date for about 6 months,
as hereinbefore mentioned.. By remaining upon the
property and thus erecting that mill, the defendant
assumed the responsibility of such a course and its
consequences—thus waiving in advance any right
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to complain. Chambers v. Ldn&oﬁ, Chatham & Dover

Railway Co.* The defendant did more. He started
cutting timber upon lots 1 and 2 for the purposes of

his mill, and sold sawn lumber for an amount. of be-
tween about $1,800 to $1,900. This wood was cut in -

trespass and converted to his own use. For this
conversion he must account to the Crown for at least
a part of the same; because the Crown is entitled to

damages for the conversion of such timber cut upon

its property after September 15th, 1913.
There is mo doubt that the defendant is entltled
to damages with respect to this mill, or, rather, the

machinery of the mill. ; But these damages must be

ascertained as of the date of the expropriation.

True, the defendant was at that date under no com-,

pulsion to sell to the Crown, and the Crown under
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no compulsion to purchase this machinery; but the - .

Crown had to indemmify him for all damages suf-
fered by him in that respect. Were the Crown say-
ing, “‘I will pay you the full amount of this machi-
nery and supplies as you had them, that is new, on

September 15th, 1913,”—the defendant. eould only

deliver second-hand machinery and supplies, be-
cause they have been in use for quite a while.
This farm was purchased by the defendant’s fa-

ther on April 4th, 1900, for the sum of $700 men-

tioned in the deed, of which $200 only was paid on,
aceount. The father resold to his son on October
10th, 1900, for the $500 remaining unpaid. A rail--

way goes through this farm, severing it into two

pieces. The defendant, who was a train hand on the - -

C. N. R. up to the spring of 1913, only started to live -

on that farm from that date, when he did some little
ploughing, for about 14 to 15 acres, he says.

1 (1868) 8 L.T. 285, 11 W.R. 479,

-
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This farm is much below the average farms in
Valcartier. The soil is black sand, and had not been
cultivated or ploughed for about 20 years up to
1912, when the defendant did but a little work upon
it. He even said he did not figure upon this property
as a farm. :

. The Crown, by counsel at trial, declared that the
defendant could remove and retain as his property
both the mill and the machinery in it.

Were the claim for loss of trade allowable, it
is quite obvious, it could not be allowed in this'case,
because the mill was erected and began to be oper-
ated after the expropriation, and there was no trade
established in September, 1913.

The claim of $900 for the second growth of serub-
by shrubs, which ig the result of the farm remaining
so long uncultivated, is very characteristic of the
case, and was attempted to be proved by very flip-
pant evidence, which it is best to leave without fur-
ther comment.

‘Were the highest amount of valuation allowed for
this farm, ascertained upon proper basis, at the
date of the expropriation, namely, at the sum

Of o e $1,500.00
The sum of . ......coiviiiiniiiininnn 84.00
allowed as the value of the timber for.
his mill;
The sum of . ......... ... ... 53.00

for the slabs left upon the ground;
The full value of the machinery and sup-
plies, as NewW. .......covuvnnn.. e, 1,626.84
And the further sum of................. 250.00
for all damages to oats, potatoes, fur-
niture in 1914,—although it is quite 1m-
possible to determine what is really re-




- liberal  basis. -

. VOL.XVIIL] EXCHEQUER COURT REPORTS.

. ferable to the grace and bounty of the
Crown, by allowing him to remain on
. the property up to September, 1914,
and what may well constitute a legal
right to compensation:—we would ar-
rive at a total of....... ‘...,.._.........$351384

- However, from this total amount should be de-
ducted a certain sum for the lumber cut after the
date of the expropriation, the conversion of which
enabled him to sell for about $1,800 to $1,900 of the
same after passing it through the mill. A further
sum should also be deducted from the total amount
of the machinery and supplies, because he could not
deliver the same in the state in which it was in Sep-
tember, 1913—but only as second-hand machinery;

and, further, because with the offer of the plaintiff

- of the sum of $4,200 the Crown allows the defendant
to remove the machinery and the mill, and retain
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the ownership of the same. The Crown did not take -

his furniture and his agricultural implements.
Under the circumstances, I find that the sum of
$4,200 offered by the information, is much over and
above the amount the defendant is entitled to re- -
cover, the compensation being estabhshed on a very

Therefore, there will be judgment as follows -

“1st. The lands expropmated herein are declared
vested in the Crown, from September 15th, 1913.

- 2nd. The compensation for the lands taken and

for all damages resulting from the said expropria-
tion is hereby fixed at the sum of $4,200 without in-
terest. ,

- 3rd. The defendant is entitled to be pald the sald

sum of $4,200 without interest, upon giving to the

t
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Crown a good and sufficient title, free from all mort-
gages or encumbrances whatsoever upon the said
property. And it is further declared that the de-
fendant is entitled to remove and retain as his prop-
erty both the mill and the machinery in the same.
4th. The costs will follow the event.
Judgment accordingly.

Solicitor for plaintiff: Ernest Taschereau.

Solicitors for defendant: Taschereau, Roy, Can-
non & Co.
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HIS MAJESTY THE KING, oN TrE INFORMATION
OF THE ATTORNEY-GENERAL oF CANADA,

* PrAINTIFF,
AND '
THE QUEBEC IMPROVEMENT COMPANY,
LIMITED,
: DEFENDANT.

Empfroprmtzon—Oompensation—Valﬂe—Agrwultuml or development
—Railways.

Lands in the vicinity of what promises to become a railway june-
tion have a higher value than that of land for agricultural purposes,

and are to be valued as land 'of the industrial or building class, in

estimating the amount of compensation for their expropriation by
the Crown. \

I NFORMATION for the vesting of land and com-
pensation therefor in an exproprlatlon by the
Crown.

Tried before the Honourable Mr. Justice Audette, '

at Quebee, January 13, 14, 17, 1913.
4. G. Stuart KC andA Dion, for plaintiff

Louis St. Laurent, K. C and Elzear Bazllaryeon,

K. C for defendant.

AUDETTE J. (March 4, 1913) dehvered Judgment.

This is an mformatlon exhibited by the Attorney-
General of Canada, whereby it appears that His
Majesty the King, under the authority of 3 Ed. VII,
ch. 71, expropriated certain lands for the purposes
of the National Transcontinental Rallway, a publie
work of Canada.

1913

35

March 4.
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1313 A plan and description were deposited with the
TusXme  Registrar of Deeds for the County of Levis, P. Q,,

QuEBEC

Deragyeene  OT May 13th, 1907, for an area of fourteen and

mason'“or eighty hundredths acres. A second plan and de-

Judgment.  seription were also deposited, as aforesaid, on No-
vember 30th, 1907, for an area of thirty-two and
fifty-four hundredths acres. And a third plan and
description were further deposited, as aforesaid, on
June 4th, 1909, for an area of two and thirty-two
hundredths acres.

The total area expropriated is forty-nine and two-
thirds acres, for which the Crown tenders the sum
‘of $250 per acre, making the total sum of $12,415.

The defendant, by his plea, avers that the amount
tendered is insufficient and claims the sum of $49,660.

The defendant’s title to the land in question has
been satisfactorily established.

The defendant, by counsel, stated that the fore-
shore of the River Chaudiere did not belong to them,
and no claim is made herein for riparian rights, as
they do not pretend to be riparian owners.

The following witnesses were heard on behalf of
the defendant, viz.: Robert Stewart, Joseph B. Bour-
assa, Percival W. St. George, Michel Lemieux, Na-
poleon Roy, Frederick Shaw, Donald Barton, Stuart
Oliver and Pierre Fontaine. Here follows a brief
summary of their testimony, viz.:

Robert Stewart, the manager and secretary of the
Quebec Improvement Company, says that the de-
fendant is a land company, owner of the lands in
question, situate at about a quarter of a mile from
the south approach of the Quebec Bridge. The three
pieces of land expropriated are respectively marked
A, B and C on the plan filed as Exhibit ¢‘D?’, and
all three form part of what is known as the Mec-
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Naughton property. Block A is bounded  on the

east by the government property already: expro-
priated and assessed in this court for the right-of-

‘way of the Transcontinental. This witness files asﬂ' Resrefor

Exhibit ‘‘G’’ a resolution by the municipality of
St. Romuald exempting from taxation, for a period
of 25 years, from February 19th, 1904, all factories

and industrial undertakings established upon the

defendant’s property. Part of the Price property,

" 8T
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also owned by the defendant, on the’ north side of .-

the Chaudiere towards the St. Lawrence, was divid-
ed into building lots, with some 12 to 14 lots sold in
1904, having refused to sell any more then because
the price was too low When_fhey sold only from 6

to 17 cents a foot. Oné house only has been built .

there so far. The McNaughton property is not ac--

tually divided in building lots, but is held for that
purpose. Plan ““I’”is filed showing the Village of

Charny marked ‘“C’’,—the- church by “X’’ on lot
252, the station nearly opposite the church,—the.

Chaudiere Curve is indicated by letter ‘°A”’,—and
the Chaudiere station is indicated by letter ¢‘B.”’
- The Transcontinental passes at Block B under

the Grand Trunk Railway, in a cut of about 30 feet .

, deep, and the highway is carried over the Trans-
continental by a steel overhead structure. Block C
is on a level just adjoining the G. T. Railway, and

the point marked C..C. abuts on the 30-foot cutting.:

The actual price paid for the McNaughton prop-
erty in 1904 was $10,000. At that date between 6 to

8 acres of the space between A and B was covered ‘

with shrubs, and the balance was cleared land used

for agricultural purposes. The part between C and -

- the road to St. Jean Chrysostome is cleared and the
~angle between B and C has never been cleared. Sinece

"=
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their purchase, with the exception of the first year,
the balance of what has not already been expropriat-
ed, has been rented at $100 a year for farming pur-
poses,—enough to pay taxes and maintaining the
road. The dump adjoining Block A is between- 30
to 40 feet high. So far no factory has been erected
on the defendant’s property.

No damages were claimed in the former case be-
fore this Court respecting Block A, on aceount of
the embankment. He thinks, but is not sure, that
the Parishes of St. Romuald and Charny are divid-
ed by the highway marked D.D. on plan Exhibit
“D.’’ There are 5 or 6 houses along the public road,
immediately opposite the end of the MeNaughton
property. '

The witness assigns as the reason for refraining
from dividing their property in building lots the fact
that the company was not sure about the various
railways coming in then, where and how they would
come in over the McNaughton property, and accord-
ingly the sub-division was left in abeyance, not
knowing how much would be left after the railways

had come 1n.

Joseph B. Bourassa, M.P. for the County of Levis
and Notary, practising for 32 years, residing at St.
Romuald, has some experience in valuing property
and has already acted as arbitrator. For the last
12 years, up to 1907, the McNaughton property has
increased in value from 200 per cent. to 300 per cent.
on account of its neighbourhood, its vieinity to Char-
ny with a dense population where the I. C. R. shops
have been transferred, at about half a mile from the
property in question, foreseeing its adaptability for
industrial purposes.
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Values block A when asked to do so as agrleultural
lands, at about $400 to $500 per acre, but he per-

ceives an industrial value and if he considers that’

.value he would arrive at the figure of $700 an acre.
He adds if the Cape, he knows of, passes on the east-

ern part of block -A, that would decrease the value ,

down to $200 for a quarter of the block, on a farming
.basis. If the Cape does not pass there his industrial
valuation would be for the whole of block A at $700.
However, in 1907 he values this property for indus-
trial purposes and for building lots. In 1907, he
also values blocks B and C as a piece of land with

the destinafion of being divided into buildings lots, .
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on the full width of the lots, at an average price of .

2% to 3 cents a footprequal to about $1,200 an acre.
The witness mentions a sale to Michel Lemieux, in
_the neighbourhood, at $250 a lot,—another sale to
Alexander Barbeau at $65O an acre, not far from
the property in question. '

The value of block A has been damaged or de-

creased by the high embankment of one-third of its
value,—if considered for building. lots; but if con-
sidered for industrial purposes the decrease he con-
siders hardly appreciable, that it is much less. Ap-
proaching the property for industrial purposes.he
considers that for the part near the river, the neigh-
bouring of such river would increase it by $500 an

acre, in his valuation of $700, and that would be that.

someone would develop 'the‘ water power from which

‘the property would derive benefit. The extremity

of the McNaughton property is about one-quarter
of a mile from the Village of Charny. The witness
finally adds he values block A at $700 an acre whe-
ther it is considered in the agricultural or industrial
class. For building lots block A would be one upon

A
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which it would be difficult to realize its value, be-
cause of the high embankment and of the want of a
road. Witness owned a piece of land, a couple of
miles from the MeNaughton property, which has
been expropriated by the Transcontinental Railway
and the assessment thereof has not as yet been de-
termined. The neighbourhood of the railways is an
advantage for the construction of factories there.
To have a spur line on this block, the land required
for the track would have to be taken from the block
itself.

Percival St. George, civil engineer, of Montreal,
who has been valuing land for expropriation dur-
ing the last 10 or 11 years, places a value of $500
an acre upon a third of block A, adjoining River
Chaudiere, as power could be had therefrom. He
values the balance of the block at $700 an acre for
building purposes. Passing to B and C, the witness
says that the triangular space of 5% acres between
them and marked T upon plan D, has been entirely
destroyed. The land to the north of the cut for
about 600 feet will be depreciated by one-half for
building lot purposes and values that land at about
3 cents a foot. Values blocks B and C at 3 1-3 cents
a foot, equal to $1,400, bringing it to about $160 a
lot. Considers land more valuable than the Breaky
lot mentioned in Exhibit ¢‘J’’—it is closer to Char-
ny, which is about a quarter of a mile,—not much
more,—from the McNaughton property. Has visit-
ed the property in question herein twice—once for
the first expropriation and once on Saturday last,
and has no personal knowledge of the value of the

property in the neighbourhood; but has taken into

consideration, in making his valuation, at least some
of the sales, the lay of the land, in such proximity to
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a village, and also that it is &4 railway centre, which

will go to increase the value of the land, and then
simply used his own judgment as to its value. Block
A would be worth $1,200 to $1,400 without the em-
bankment and he values it at $700 because it is de-

preciated to the extent of 50 per cent. by that em-

bankment.
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- Michel Lemieux, farmer, of Charny, testifies that '

the Parish of Charny came into existence as a sep-’

arate parish from St. Jean Chrysostome, 8 or 9
years ago. A church was erected and had to be en-
larged twice. The McNaughton property is about
214 arpents from one of his farms, part of which he

sold in building lots. He sold, he thinks, as many:

as 15 lots—most of them have been built upon—a. =

couple were returned, which he resold at a higher
price. However, he is not anxious to sell now, be-

lieving it will be sold at-a higher figure later on.
These lots which he has thus (concédés) sold are on’

the highway. He has others at Charny. The place
where he sold these lots is about 9% arpents from
the MeNaughton property,—it is the farm he lives
on which 1s 2% arpents from the McNaughton prop-
erty.

Napoleon Roy, farmer, of the Village of Cha,rny,
is proprietor of a farm; a portion of it is opposite

. the MeNaughton property. On the piece fronting. |

on.the highway he gave some lots to his children.
One of his sons has rented (concede) a piece behind
at $10 a year, on a basis of $200 for the lot. But his
son returned him that lot lastyear, when he left the
place. He rented the McNaughton property for the

last four years at $100 a year, and when parts were °

sold the rent was decreased in proportion, and he
had to maintain the road, which is difficult in winter
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1918 time. One of his sons has it now. On that McNaugh-
Taefine  ton property there are rough pieces; it is a farm

v.
QUEBEC

TuroyEenT the like of which we have not anywhere around our

Peamors for Way—what is good 1s good, and a very large portion

Judgment.  jg good. The good part has not been taken by the
railway.

Frederick Shaw, real estate agent, a partner of
the firm of Carrick, Limited, of Montreal, has been
in real estate business for about 10 years. He drove
yesterday, accompanied by Mr. Barton, to the prop-
erty in question, in order to get an idea of the lay
of the land; went to Charny, Chaudiere River, and
on the property itself to get a good idea of it. He
examined the property with the idea of giving a com-
parison with other locations which he has seen sit-
uated in a similar way around Montreal—such as St.
Lambert, across the river from Montreal. It is a
city entirely made from the Victoria Bridge going
there,—considering that the property in question is
bound to turn into a junction centre. Property in St.
Lambert is selling at about 3 to 60 cents a foot. Then
he wishes further to mention a property 18 miles
from Montreal where the Canadian Northern was
is a similar condition as this. Witness never dealt
in any property in Quebec or its vicinity. The Vie-
toria Bridge he speaks of was opened in 1860, and
the increase mentioned in the value of property took
place within the last 3 years. The railways that will
‘enter at the place in question herein will be the D.
& H., the Central Vermont, the G. T. R., the Inter-

" colonial Railway and some other small lines. The
C. P. R. bridge at Lachine, landing on the south, at
Caughnawaga, created very little increase in the
population, although in operation for over 10 years.
But the embankment runs inland for quite a dis-
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* tance, at an elevation of about 40 feejt and the ap- - 1%13

proaches are very close to an Indian Reserve, at THEK“““_
Caughnawaga: The triangle marked T. on plan. D Tutnovasent
has been damaged by the cut to the extent of 50 per Rosomn for
cent. of its value. . - .+ Jndgment.
Donald Barton, engineer, practising for about 21
years, of which 16 years in Canada. In Montreal *
the first 7 years. From 1902 to 1909 was general
manager of the Canadian Electric Light Co. at.
Chaudiere, which expended between $400,000 to
$500,000 for the power house. In 1909 the Canadian
Electric Light Co. was bought by the Quebec Rail-
way Light and Power Co., with which company he
" has since been in the capacity of consulting electrical
engineer—in which capaclty he is also- acting with
the Stadacona Hydrauhc Co. He has had experi-.
ence in, buying property for Varlous works from
time to time, and looks upon the property in ques:’
tion as being bound to be a junction for several 1m-' .
portant railways coming into-Quebee, and that.it is -
bound to go ahead with a rapidity equal to any
suburb of Quebec. He considers further it is well
situated for factory purposes. The expansion of
Charny is also bound to be towards the MeNaughton
property. Ie has invested in Charny. Between:
Charny and the McNaughton property there are 2
farms of about 2 arpents in width and there are
houses opposite the McNaughton property, on the
highway. The pole line of the Canadian Electric
Co. passes well through the middle of the McNaugh- -
ton property, giving special facilities for industrial
purposes and electricity could be had in reasonable
quantity. Values Blocks A, B and C at 3 cents a
foot. The Breakey property is about one-third of
a mile from the property in question. The cut of
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1918 200 feet wide and 30 feet deep made by the Trans-
Trzfive  continental is most unfortunate for the meighbour-
Iugg‘é;ri’im ing property. The development of the property has
mm; o, Peen delayed by the fall of the Quebec bridge. The
Judgment. [ ,evis Electric Railway has been extended this sum-
mer within a mile in that direction, up to the mouth
of the Chaudiere River, along the St. Lawrence.
However, the Quebec bridge is what gives value to
this property and its surroundings, and without the
bridge it has a value as a distributing eentre for all
the railways coming there. A disturbing element
which. kept matters in abeyance was the cut of the
Transcontinental, as people did not quite know what
was to be done. Block A has been damaged by the

high railway and embankment adjoining it.

Stuart Oliwer, an engineer and land surveyor, has
measured the triangle marked T on plan D, and says
it has an area of 6.27 acres.

Pierre Fontaine, Mayor of Charny for the last 4
years. Charny has been established since 1902 or
1903. In 1903 there were from 45 to 50 families, and
to-day there are 250 to 255 families. They have an
aqueduct, electric light for their houses, and a bank.
The population has increased from 1907 up to to-
day, but could not say how much. The McNaughton
property 1s about 9 to 10 acres from the end of the

Charny village.

Here follows a summary of the Crown’s ev1dence
composed of the following witnesses, viz.:

Charles J. Laberge, Arthur Cantin, Altheod
Tremblay, Edmond Giroux, Romeo Beaudet and
Jean T. Lemieux.

Charles J. Laberge was, down to last May, for
years in the employ of the.Commissioners of the
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Transcontlnental Rallway for the valuation and pur- = 2218
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chase of lands in that .neighbourhood, and is now TueXKwe
bookkeeper at Quebec. He was the land-purchasing TonyaaENT:
agent of the Transcontinental Railway.’ There is an Bea;‘; o
entbankment.of 40 to 50 feet adjoining Block A. He - Judgment.
values Blocks A, B and C at $100 an acre as farming.

land. Farms in the neighbourhood of B and C are

worth, excepting the buildings, about $50 an acre.

Part of A is rocky and hilly for about three acres

near the Chaudiere River, ,

Arthur Cantin; farmer, residing 4 acres f1 om the
McNaughton property, values Block B and C at
$200 an acre; but taking the whole farm it would be

worth $40 an acre. Block A is of a better soﬂ and
taking the whole farm it would be worth $50 an acre.

The Transcontinental took 21-3 acres of his farm’-

and paid him $1,700, and he contends $1,000 for dam- -

‘ages. His valuation is as farming land, and he does . «

‘not see any other (point de vue) basis upon which -

to establish other valuation. The $1,000 he received

for damages upon his property were made. up of

$500 for renouncing to a crossing, and $500 for be-

ing deprived of a water-course, and there was also

$136 for interest. His property is to the east of the y
‘MeNaughton property, and he was settled with about -
- 4 or § years ago.

Altheod Tremblay, surveyor, is in the employ of
the Transeontinental, and from 1906 to 1912 was
assistant land purchasing agent for the right of Wajr..\
Block A he values at $50 an acre; and it had been .
valued at $200 an acre by his predecessor; this land
is fit for farming and pasturage; and part of it is
rocky, and does not khow of any demand for this

‘land for building lots. The land could not be used as
a railway yard on account of the difference in level.




46 EXCHEQUER COURT REPORTS. [VOL.XVIIL

223 From the southern extremity to Block A there is a

TueXime  difference in level of 50 to 60 feet, and the Transcon-
m?fé?;fm tinental has purchased at St. Jean Chrysostome, 4
miles away, land for a railway yard. Values Blocks

B and C at $50 an acre. No damage with respect to
Block A as the whole is taken. No damage to Block
. C. There might be some damage to Block B, because
it forms a triangle, a point, between the I. C. R. and
the Transcontinental. He does not think the dam-
ages would be very high. His valuation is on a
farming basis, The embankment affected Block A
30 per cent. of its value. The cut on Block B is an

inconvenience.

Feasons for
Judgment.

Edmond Girouz, insurance agent, has experience
in the valuation of property both as arbitrator and
as an expert witness, but 1s more familiar with the
value of land on the north (Quebec) than on the
south (Levis side). Values Block A in 1907 at $40
to $50 per acre for agricultural purposes; B at $200
per acre, including damages; and C at $100.

N. Romeo Beaudet, a civil engineer in the employ
~of the Transcontinental, has been in charge of the
construction of the Transcontinental in that neigh-
bourhood, and says there has been no increase in
values of property since 1907. From Charny church
to the McNaughton property there is about half a
.mile. The McNaughton property could not be used
as a railway yard, consistent with expense, as there
is a difference in level of 110 to 120 feet between the
jib lot and the southern part; and between the south-
ern end of Block A and the southern part of the
property, the difference is between 90 to 100 feet.
The Transcontinental has already purchased land
for a railway yard, 4 miles away from the property.
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Jean T. Lemieux, secretary-t‘reasurer of St.
Romuald since 1887.. The McNaughton property
was assessed in 1905, 1908 and 1911 at $4,000. For
munieipal purposes 1t is assessed at $20 an -acre.as
farming lands, and presently he does not see any
other use it could ‘be put to. !

This concludes the evidence.
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This property must be assessd as at the date of

the expropriation; at its market value in respect to
the best uses to which it can be put, taking in con-
sideration any prospective capabilities or value it

may obtain within a reasonably near future. At the .
. very threshold the question to be determined is to .

what class the defendant’s property belongs. Is it

in the farming class, or is it in the industrial and .

building lot class? All of the witnesses heard on .

behalf of the Crown place it in the farming- elass,
while the witnessés for the proprietors place it in
the industrial and building-lot class. It then be-

comes the task of the ecourt to determine Where the
weight of the evidence preponderates. Now, who"

are the witnesses heard on behalf of the Crown

testifying as to value? Tremblay is the assistant

land purchasing agent for the Transeontinental ; and
Laberge, up fo May last, was the land purchasing
agent of that railway. Without attacking their

character and casting any doubt upon their honesty, . .

they are and must be as in all matters .of opinion
evidence, influenced by their desire to do the best

they can for their employer, and all of this goes to."

the weight of the evidence when one comes to-con-
sider it. The next witness is a farmer, Cantin, who

has been handsomely settled with for 21-3- acres at’

$1,700 including damages—and as a farmer he values
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1213 the land as farming land—he says he does not know
Tue K — any other value. That leaves the Crown with one
mgnlgféicm other witness, Giroux, who values the land at $40,
ey, $100, and $200, for Blocks A, C and B respectively,
Judgment.  hyut who honestly says he is not as well versed in the
value of property on this side of the river as on the

Quebec side.

If this land should properly be assessed in the
class of farming land, the figures of $50 to $100 and
the $200 inclusive of damages would perhaps be
right. But the Crown by its pleadings removes to
a certain extent the difficulty and helps in arriving
at the conclusion that by tendering $250 an acre, it
recognizes the land has a higher value than that of
farming property. .

The evidence on behalf of the proprietors places
the property in the industrial and building-lot class,
and the valuation ranges from $700 to $1,400 an
acre. While this Court is unable to adopt as a whole
this valuation, it is ready to accept the basic prin-
ciple of valuation underlying the method of valuing,
without adopting, however, the conclusion upon the
question of quantum. The conflict and difference
as between the evidence for the Crown and that of
the proprietors is great and material. What can
help us out of the difficulty, if not sales made in the
neighbourhood? And here again, as in the previous
case between the same parties, the Court will (for

_the reason mentioned in the previous case, namely,
" that a lower price is usually paid for a large area
proportionately than for a small one) consider the
Breakey sale—a property about one-third of a mile
from the lands in question—at $600 an acre. This
Court will adopt as a datum the valuation of $550
an acre for Block A. The judgment in the first ex-
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propriation covered all damages resulting from that

" expropriation. Then at the date of the present ex-

propriation Block A had been greatly damaged by

this high embankment of 40 to 60 feet in height, and:

accepting for the ratio of damages by the embank-
ment the figures of most of the witnesses, namely,
by half, one must arrive at a valuation of $275 an
acre, and that would be a fair compensation for
Block A, taking that valuation as an average price
for the whole, although a large portion has a lesser
valuation on account of its rocky formation. Pass-
ing to Blocks B and C there can be no doubt that the

neighbourhood of a cut of 200 feet wide by 30 feet

deep, is an element of a very serious damage, and
that also the triangle T of 6.27 acres, has been very
materially damaged ; and for these two pieces B and
C the Court is of oplmon that the full sum of $550,

inclusive of all damages to the triangle, to the 600

feet mentioned by witness St. George, of the land on
che north of the cut, and generally for all damages
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‘whatsoever, would be a fair and liberal compensa- -
tion. The question of having a crossing between C

and T, or between B and T, i1s practically out of the -

question, and witness Cantln was allowed as much
as $500 for the deprlva.tlon of a crossing.

This land has certamly in a general manner de-
rived a great benefit from the Quebec bridge, from
its neighbourhood to Charny, and from the further
fact that the I. C. R., the G. T. R., the Transcontin-
ental, and a number of minor lines of railways which
will in the near future converge in that locality and
make it a railway junction of some importance. All
of this, coupled with other minor considerations,
must manifeStly place this property on the market
at a higher value than that of land for farming pur-




50

1913 -

Tue Kinag
v.
QuEsBEC
IATPROVEMENT
Co.

Reasons for
Judgment.

EXCHEQUER COURT REPORTS. [VOL.XVIIIL
poses, and it must necessarily be considered as be-
longing to the industrial and building class.

At the figures above mentioned the following sums
will be arrived at, viz.:

Block A of 32.54 acres at $275 .......... $ 8,948.50
Block B of 14.80 acres at $550 .......... 8,140.00
Bloek C of 2.32 acres at $550 .......... 1,276.00
Making the total sum of ................ $18,364.50

for the 49.66 acres expropriated.
~ Therefore there will be Judgment as follows, viz.:

1st. The lands expropriated herein are declared
vested 1n the Crown from the date of the expropria-
tion.

2nd. The defendant company is entitled to re-
cover from His Majesty the King—for the lands
taken and for all damages whatsoever resulting from
the expropriation—the said sum of $18,364.50, with
interest thereon, at the rate of 5 per centum per
annum, on the sum of $8,948.50 from November 30th,
1907, on the sum of $8,140 from May 13th, 1907, and
on the sum of $1,276 from June 4th, 1909, to the
date hereof—upon giving to the Crown a good and
satisfactory title and a release from all hypothees or

- encumbrances whatsoever upon the said property.

3rd. The defendant is also entitled to costs of the
action, after taxaticn thereof.,

Judgment accordingly.
Solicitor for plaintiff: Aimé Dion.

Solicitors for defendant: Belleau, Belleauw & Co.
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HIS MAJESTY‘ THE KING@, ox THE INFORMATION
OoF TI-IE ATTORNEY*G’ENERAL OF CANADA
_ | PLAINTIFF,
. AwD
JOSEPH GRIFFIN,

DEFENDANT.

Expropriation—Compensation—Farm—Valuation — Quantity survey
method,

The “quantity survey method” does not apply to the valuation of
farm property as the basis of compensation in an expropriation
thereof by the Crown. The best guide is the market value of the

property as a whole, as shewn by the prices of similar properties in -

the immedijate neighbourhood when acquired for similar purposes.

INFORMATION for the vesting of land and com-

pensation therefor in an expropriation - by the
Crown. -

Tried before the Honourable Mr. Justice Audette,
at Quebee, February 15, 16, 18, 19, 1916.

G. G. Stuart, K.C.,, and William Am'yot, for
plaintiff,
L A. O’cmnon,KC for defendant

AvpErTE, J. (Februa.ry 21 1916) dehvered judg-
ment.

This is an information exhibited by the Attorney-
General of Canada, whereby it appears, inter alia,
that certain lands belonging to the defendant were
taken and expropriated by the Crown, under the
provisions of the Expropriation Act, for the pur-

poses of ‘‘The Valeartier Training Camp,’’ a public !

work of Canada, by depositing, on September 15th,

51

1916

" Feb. 21.




52

1916
e
Tue King
v.
GRIFFIN.

Roasons for
Judgment.

- EXCHEQUER COURT REPORTS. [VOL.XVIIL

1913, a plan and description of such lands in the
office of the Registrar of Deeds for the County or
Registration Division of Quebec.

‘While this property was expropriated in Septem-
ber, 1913, the defendant was allowed to remain in
possession after that date for a long period of time,
as will be hereafter mentioned.

The Crown, by the amended information, offers
the sum of $4,500. The defendant, by his plea, claims
the sum of $9,895.

On behalf of the defendant, witness Hayes valued
the land and buildings at the sum of $8,280; witness
Maher valued the same at $9,500; and witness King
valued the land alone at $6,050 exclusive of the build-
ings, because he had been asked by the defendant
not to do so. All of these valuations are inclusive of
the lake. Witness King bought in Valecartier, in
1904, a 320-acre farm for $400, and sold it in 1911
or 1912 for $1,200. There is also on behalf of the

. defence evidence with respect to the lake, the build-

ings, and the masonry—together with the evidence
of the defendant, and that of his wife, touching the
loss and damage resulting from the expropriation.

It may be said in connection with the evidence ad-
duced on behalf of the defendant, that to arrive at
such valuation, the witnesses proceeded wupon a
wrong basis, as even admitted by witness Hayes
when he said he never valued land in that way be-
fore. Indeed, the method followed with respect to
the whole evidence adduced by the defence has prac-
tically been the ‘‘quantity survey method’’, a
method usually followed in cases of mergers of com-
panies only,—endeavouring to arrive at the intrinsic
value of the farms and the buildings, and not at their
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market value. (The King wv.. Mrmuel, ~— con-

firmed on appeal to the Supreme. Court of
Canada). That evidence proceeds by valuing

so many acres in severalty at so. much, the'
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buildings at so much, the chimney in the build-

ing at so much, the value of the foundation of
each building, the fencing, the well, etec. Farmers,
when valuing, buying or selling a farm, are in' the
habit of treating the property as a whole, and not by

thus segregating the acreage in severalty, and sep-

arating the value of the buﬂdmgs, the chimney, the
carpentry, masonry of every kind and the well, An
inflation of the frue value of the farm, per se, must
very naturally result from' this unusual method of

valuation, Whlch is a departure from the wusual

course.

On behalf of the Crown, Wltness Colonel Wllham
McBain, valuing the farm as a whole, says it would
not be possible to find a purchaser for a price be-

yond $2,400 for this farm, including the small lake.-

He also produced as Exhibit No. 2, a list of 31 prop-

_erties. purchased by him at Valcartier, for the pur- -

poses of the camp, some of them being in the imme-
diate neighbourhood of this defendant’s property,

at an average price of between $16.57 and $17 per

~ acre. The prices thus paid afford the best test and
the safest starting point for the present. enquiry
into the -market price of the present property.
Dodge v. The King;* Fitepatrick v. Town of New
Liskeard.?®

Witness Captain Arthur McBain values the farm- '

and buildings, in 1913, at the sum of between $1,800

to $2,000. On September 9th, 1913, this last witness, .

115 Can. Ex. 381, 25 D.L.R. 626.
238 Can. S.C.R. 14-9
313 O.W.R. 806,
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1916

accompanied by James Barry, called on: the defend-
fuzXwe  ant for the purpose of opening negotiations for the
nj::::;};o: purchase of this property, and Griffin then offered
sudgment.  to sell for the sum of $2,600, stating that the farm
was worth $2,000 and the lake $600. An option was
not then taken, because, witness MeBain says, it was
considered too high at $2,600. |

The defendant’s property is an average farm at
Valcartier. The soil is very sandy. * Lot No. 30 was
bequeathed to him by his father in 1890, and he
bought lot No. 31 in 1883 for the sum of $100. For
the farm and the buildings and all the dependencies
valued as a whole, (The King v. Kendall,}* affirmed
on appeal), I will allow $30 an acre, which is a high
price for farms in the locality, making, for the 126
‘acres, the sum of $3,780.

Coming to the valuation of the lake, a very small
lake indeed, with part of it extending on the adjoin-
ing farm, one must be guarded against being carried
away by the exaggerated valuations of some of the
witnesses, who regard the lake as a sporting and fish-
ing resort. The lake is too small for such purposes.
It must, however, be admitted, that such a lake,
small as it is, is of a most appreciable value on a
farm, for watering cattle and other general pur-
poses. It is somewhat better than the Woodlock
Lake; and to the $30 an acre already allowed, I will
add $5 (instead of $4 as in the Woodlock case) an
acre as representing the additional value given to
thé farm by such lake, amounting to the sum of
$630,—a sum even in excess of what the defendant
valued it before there was any question of expro-
priation, when interviewed by witnesses McBain and
Barry.

114 Can. Ex. 71; 8 D.L.R. 900.
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The lands in question became vested in the Crown
~ on September 15th, 1913, but the defendant was al-
lowed to remain in possession for*a long period be-
yond that date: He had his full crop in 1913, with-
out any interference whatsoever. He had most of
his crop in 1914, but that year he lost some oats, po-
tatoes, turnips, turkeys, clover seed, ete., etel, and
suffered some damages to his furniture occasioned
by the moving, and incurred expenses with respect
to moving. It is perhaps well to bear in mind the

defendant also owne'd a farm of 270 acres at about -

one mile and a quarter to one mile and a half from
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the present property, where he could have gone at

any time after the exproprlatmn, but he chose to
remain on the farm, and even resided in his house

up to January 25th, 1916. He did not have the use

of his farm after September 14th, 1914, but had the

use of the buildings up to January 25th, 1916, and-

at times the use of pasture for his cattle.

It is unnecessary to go into the details of the dam-
- ages claimed and which obviously result from his
‘having remained on the property, by the tolerance

" of the Crown, after the date of the expropriation,

excepting, however, the question of moving. And it
is next to impossible to distinguish and segregate
from these damages what is really referable to the

grace and bounty of the Crown, from what may ac-’

tually constitute a right to compeénsation,—and fur-
ther, to segregate the value of the land from that of
the buildings and the pasture with a different date

from which interest should run. Therefore, it is

thought ddvisable to allow interest on the total
amount recovered from the date of the expropria-
tion in lien and in the nature of such damages. The

allowance of the interest for the full permd is of .
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more benefit to the defendant than the allowance of
the damages coming within a legal scope.

With respect to the notice to quit served upon the
defendant in September, 1914, T will refer to what I
have already said in the Woodlock case, it being un-
necessary to repeat here what has already been said
upon this question.

In recapitulation, I may state the assessment of
the compensation, as follows: '
For the farm, including the buildings there-
on erected, an average price of $30 an
acre for the 126 acres................. $3,780.00
The lake, or part of a lake—the additional
value of $5 an acre upon the whole farm. 630.00

. $4,410.00
To which should be added 10 per cent. for the
compulsory taking, namely, the sum of.§ 441.00

Making the total sumof ........... $4,851.00
with interest thereon from the 15th day of Septem-
ber, 1913. The interest alone would represent a sum
of about $590, which will more than cover the dam-
ages.

There will be judgment as follows:

1. The lands expropriated herein are declared
vested in the Crown, from September 15th, 1913.

2. The compensation for the land and property
so expropriated, with all damages resulting from
the expropriation, is hereby fixed at the sum of
$4,851, with interest thereon from September 15th,
1913, to the date hereof.

3. The defendant is entitled to recover from and
be paid by the plaintiff the said sum of $4,851, with
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interest as above mentioned, upon giving to the 1916 °

‘Crown a good and sufficient title, free from all en- T== Kixa
- eumbrances ‘whatsoever, the whole in full satisfae- Gaszizy.
" tion for the land taken and all damages resulting %%i’i;%_:_ﬁ:.'

from the expropriation.
4, The defendant 1s also entitled to hlS costs

- Judgment accordmgly. "
Solicitors for pldintiff : Drouin & Drom’n.

Solicitors for defendant Taschereau Roy, Can-
non & Parent,
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HIS MAJESTY THE KING, oN THE INFORMATION
OF THE ATTORNEY-GENERAL OF CANADA,
PrAINTIFF,
AND

PARMENAS J. COTE,
DEereENDANT.

Ezpropriation—Compensation—Severance—Farm—dccess.

Where the most serious damage from the severance of a farm
resulting from an expropriation by the Crown is removed by the
latter’s undertaking to provide sufficient means of access across the
expropriated property compensation must be assessed in view of such
undertaking,

INFORMATION for the vesting of land and com-
pensation therefor in an expropriation by the
Crown. |

Tried before the Honourable Mr. Justice Audette,
at Quebec, May 10, 1917.

V. A. de Billy, for plaintiff.
J. A. Gagné, for defendant.
AvpertE, J. (May 26, 1917) delivered judgment.

This is an information exhibited by the Attorney-
(General of Canada, whereby it appears that a cer-
tain piece or parcel of land, belonging to the defend-
ant, was expropriated for the purposes of a public
work known as ‘“‘Point Martiniere Battery’’, in the
County of Levis, P. Q., by depositing of record, in-
the Registry Office on December 16th, 1916, a plan
and description of the land so taken.

The area expropriated, which is of 9,030 square
feet, has been taken for the purposes of making a
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The Crown, by the information, offers the sum
of $200, and the defendant’ by his plea claims the
sum of $2,000. : ' "

As a result of the expropriation for this road, a
large part of the farm,to the west, became enclavé,
that is, a portion .of the defendant’s farm became
separated from the east of his farm without access
to it, being enclosed on all sides by the land of other
owners. This indeed meant a serious source of
damages. However, at the trial the Crown ﬁled an
undertaking, which reads as follows:

““The plaintiff undertakes to give to the-defendant
““in this case a right of passage across the lands
“‘expropriated and described in  the information,
“‘the right of passage, which will be maintained by.
‘‘the defendant, will have a width of ten feet and to
“‘be situated at the points marked ‘Z’ and ‘X’ on
“‘the plan Exhibit No. 1, filed in this case; the
¢plaintiff will also pay the cost of erection and of -
“maintenance of two gates, of good workmanghip,
- ““to permit the defendant to use said right of pas-
‘“‘sage, and withdraw all previous undertaking, this
: “last one being the only one in force.’ '

Th1s undertaking does away with the element
of damages resulting in thus enclosing (enclavant)
part of the farm. Another benefit derived from the
undertaking is the fact that the Crown gives the
defendant a right-of-way across the part expropriat-
ed and will erect and maintain gates at each side of
same. -
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This undertaking removes the most serious dam-
ages resulting from the expropriation.

The defendant’s farm had already been visited by
a previous expropriation, when the Crown took from
the defendant a large portion of what is now indi-
cated upon plan Exhibit No. 1 as ‘‘Militia Depart-
ment.”” As a result of this first expropriation, the
only access the defendant had from that part of his
farm where his buildings are erected to the north-
western part of lot No. 41 was by a narrow strip of
lot No. 41 to the southwest of the piece then expro-

priated. And to communicate between these two

parts of his farm he had to cross the road marked
upon the plan as ‘‘Private road,”” and to open and

~close two gates.

- By the present expropriation, which is a second
invasion of the defendant’s property, the defendant
in travelling from one part of his farm to the other
part, to the north-west, will have now to open and
close 4 gates instead of 2, as he formerly had to do,
mnotwithstanding that he has the advantage of taking
and leaving his cattle, which pasture on the north-
‘west, between these 2 sets of gates, to milk them
.during the summer months. However, he has to take
‘them to the barn in the autumn and spring when
-they are not left out for the night. All of this con-
:stitutes damage for which he should be compensated
‘together with the value of the land actually expro-
‘priated, which for the most part adjoins the Crown’s

‘property. In the winter all gates are left open and

he can freely go to the north-western part of his
farm for his fuel.

The Crown took possession of this land on or
-about August 25th, 1914 ; but the defendant has al-
-ways, ever since this expropriation, crossed over the
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piece expropriated to get access to the north-west-
ern part of his farm, as he used to do. before such
expropriation. He has therefore never suffered
any damages for want of communication between
one part of his farm and the other, and in the result,
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with the above undertaking, he will suffer none in :

that respect in the future, save and except, howeirer__,
‘such damages resulting from the opening and clos-

ing 2 additional gates and crossing the new road,.

which will make the access less easy and less free
than formerly.

For the land taken and for all damages resulting
from the expropriation, the compensation is heréby
fixed at the sum of $375, always taking into consid-
eratlon that the undertaking has removed the most
serious damages complamed of.

" There will be. ;;udgment as follows, to Wif:

1. The lands expropriated herein are declared
vested in the Crown from August 25th, 1914.

2. The compeénsation for the land so taken and

for-all damages whatsoever resulting from the ex-

propriation is hereby fixed at the sum of $375, with

interest thereon from August 25th, 1914, to the date

hereof.

3. The defendant is entitled to recover from the
plaintiff the said sum of $375, with interest as above
mentioned, upon giving to the Crown a good and
.satisfactory title, free from all hypothecs and in-
cumbrances whatsoever, upon the said land so taken.

4. The defendant is further entitled to the per-
~ formance and execution of the obligations mention-
ed in the undertaking above mentioned.
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1917 5. The defendant is also entitled to his costs of
TueKiva  the action as instituted.

v,
Core.

i ity Judgment accordingly.

Solicitors for plaintiff: Bernier, Bernier & de
Billy.

Solicitors for defendant: Gagné & Gagné.
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HIS MAJESTY THE KING,'ON THE INFORMATION
OF THE ATTORNEY-GENERAL OF CANADA, '

PLAINTIFF,
AND

JOSEPH ALPHONSE BLAIS axp EDOUARD

VADEBONCOEUR,
DEFENDANTS.

Ewxpropriation—Compensation—Value—Prospactive capability.

In estimating the amount of éompensation for the expropriation
of land by the Crown, the prospective capabilities of the property

or its speculative value cannot be taken into consideration. The .

compensation should be measured by the prices paid for similar
properties In the immediate neighbourhood

INFORMATION for the vesting of land and com-

pensation therefor in an exproprlatlon by the -

Crown.

Tried before the Honourable Mr. Justice Audette, |

at Quebec, June 17, 1915, .
E. Belleau, K..C., aﬁd_ J. J. Ldme, .for plaintiff.
A. D%on, for defendant. o
Avperrs, J. (June 23, 1915) delivered judgment.

This is an information exhibited by the Attorney-
General whereby it appears, inter alia, that certain
lands belonging to the defendant Blais, were expro-
priated, under the authority of 3 Ed. VIL. ch. 71, for
_ the purposes of The National Transcontinental Rail-
way, by depositing a plan and desecription of the
same, on June 27Tth, 1913, with the Registrar of

-
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Deeds within the Registration Division where the
said lands are situated. o

The defendant Vadeboncoeur held a mortgage or
hypothec dated February 8th, 1905, both upon the
lands in question and other lands belonging to the
said defendant Blais, namely, on lots 60 and 61, but
the defendants by their plea alleged that the said
mortgage had been paid, and also filed as Exhibit
““C’’ the release or mainlevée of the said mortgage
or hypotheec.

The plaintiff offers by the information the sum of
$1,753.30 and the defendant Blais claims the sum of
$12,000 for the lands taken.

The property in question in this case is a small
piece of land of irregular shape and containing 860
square feet, upon which a small shed is erected. It
has a frontage on Crown Street of 13.1 feet, 44.7
feet on Prince Edounard Street, extending to a larger
depth at'its most western depth fromPrince Edounard
Street. The property is admittedly too small to be
placed in the industrial elass. It is undesirable as
residential, because it is immediately adjoining the
railway-—with gates npon Crown Street at its north-
eastern boundary to stop the traffic at the time of
the passage of a train, théreby occasioning from
time to time the gathering of both pedestrians and
vehicles and blocking the traffic at that very place.
It is elaimed on behalf of the defence to be most de-
sirable for commereial purposes, for the installation
of a shop of some kind. But would it be rational for
anyone to give $12,000 for such a small piece of land,
located as it is, to carry on a small business at a
place of that kind? No one would invest such a eapi-
tal on such a small piece of land, if consistent with
the expectancy of a return on such a capital.
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‘The evidence of the owner is mainly based upon

alleged offers made and refused with respect to this
property and properties in the neighbourhood; but
that evidence is unsatisfactory in the sense that in
no case the party offering and the party to whom

-
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" the offer was made have been heard. . Either one or
the other has been heard and mostly the party to -

- whom it has been made, with perhaps one exeeption,
but not both, and such alleged offers were all verbal,
nene in writing. This class of evidence has been
carried to the narrowest.conception it can be put to,

where one woman is brought in the witness box to - -

prove that her nephew in the course of a visit told
her if she cared to sell her property, which is situat-

ed on Crown Street, and build upon, some little dis-
tance south of the property in question, she would

get $20,000.

On behalf of the Crown we have evidence based

upon actual sales of neighbouring properties and .

in the close neighbourhood. This property was ex-

propriated in June, 1913, and it is at that date the . N

value must be ascertained. On behalf of the defence
- great stress is laid on the prospective capabilities of
the property on account of the mew market, ete,,
which will become operated when the Crown’s works
on the St. Charles River are completed, and it-is

contended that while it may not have the market =

value asked for at the time of the exproprlatlon, that
by holding the property for some indefinite time it

will with time acquire more value. . This prospective.

capability appears upon the evidence to be too re-
mote and distant, if it exists at all, and realizable as
too.far and too indefinite a future to be taken into

congideration,—and this value becoming exclusively -

speculative does not disclose the real market price
at the date of the expropriation.

65
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After considering and weighing the evidence, and
the prices paid for the properties in the neighbour-
hood, I consider the compensation should be reck-
oned as follows:

860 feet at $2 a foot..................... $1,720.00
The small shed ......................... - 200.00
$1,920.00

And as the property is compulsorily taken,
that is against the wish of the owner, the
further sum of 10 per cent. should be al-
lowed both for such compulsion and to
cover all other unforeseen incidentals,
including the moving of the effects in
the shed and on the property, viz....... 192.00

Making in all.............. SO $2,112.00
There will be judgment as follows
1. The lands expropriated are declared vested in

the Crown from June 27th, 1913.

2. The compensation is fixed at the sum of $2,112,
with interest.thereon at five per centum from June
27th, 1913—and the defendant Blais is entitled to
be paid the said compensation money, upon giving
to the Crown a good and satisfactory title, free from
all mortgages or incumbrances whatsoever, the
whole in full satisfaction for the land taken and for
all damages, if any, that may arise from the said ex-
propriation.

3. The defendant Blais is also entitled to the costs
of the action.

Judgment accordingly.

Solicitor for plaintiff: J. J. Larue.
Solicitors for defendants: Gelly & Dion.
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}HIS MAJESTY THE KING, ox THE INFORMATION '

OF THE ATTORNEY- GENERAL oF CaNADa, -
| - PLAINTIFF,
AND |

‘JOSEPH EUGENE BLAIS, PIERRE EDMOND

BLAIS, JOSEPH ALPHONSE BLAIS, ED-
OUARD VADEBONCOEUR anp ALFRED

BLOUIN, _
DEFENDANTS.

Empropriation—Compensation—.Resideutial' properiy—V aluation. .

The re-ihstatement: principle cannot be taken as the basis of com-

‘pensation for residential property expropriated for a public work;
" nor can the prospective value of the property arising from the con-
struction of the work be taken into consideration. The best gulde is
the selling. value of similar property in the locality.

INFOR‘MATION for the vesting of land and com-

pensation therefor in an expropriation by the

Crown. , . N

Tried before the Honourable Mr. Justice Audette,

at Quebee, June 18, 1915.

. E. Belleau, X.C., A. R Holde%, KC and J. J.
Larue, for plamtlff

A. Dion, for defendant
AUDET'I‘E, J. (June 23, 1915) dehvered Judgment
This is an information exhibited by the Attorney—

General, whereby it appears, inter alia, that certain .

Jands, with buildings thereon erected, belonging to

the defendants Blais, were expropriated under the |
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1918 authority of 3 Ed. VIIL, ch. 71, for the purposes of
TuzKmve  the Transcontinental Railway, by depositing a plan
\:A}?]?B;cfi;gfua and description of the same, on June 27th, 1913, with
 Renim f;' . the Registrar of Deeds within the Registration Di-
Judgment.  yigion wherein the said lands are situated.

The defendants Vadeboncoeur and Blouin, re-
spectively, held a mortgage upon the property.
There is a mainlevée or release of the Vadeboncoeur
mortgage  (See Exhibit *“C’’), but the Blouin mort-
gage is still outstanding.

The area taken is 1,700 feet, upon part of which
buildings are erected.

The plaintiff offers by the information the sum of
$7,246.70 and the defendants Blais elaim the sum of
$20,000.

At the opening of the trial it was agreed that all
the evidence, including .the exhibits (excepting Nos..
1 and 2), adduced and fyled in the case No. 2660,
wherein His Majesty the King is plaintiff and Jos-
eph Alphonse Blais et al. are defendants, were made
common to the present case.

' The property in question is composed of a piece
of land of irregular shape, containing 1,700 square
feet, upon which is erected, on Crown Street, a resi-
dence, and a small shed at the extreme back of the
lot. This lot has 37.3 feet frontage on Crown Street
and 9 feet at the back, with a depth of 72.6 feet at
the deepest part, with a right of passage from the
back to Gosford Street, upon the Canadian Pacific
Railway property.

The defendant Eugene Blais, who was heard as a
witness, says he is the one who has fixed the amount
claimed at $20,000 and he says it is the value of the
property, adding that he values the same only as a.
private residence. He contends that we must not -




”~

VOL.XVIIL] EXCHEQUER COURT REPORTS.

- calculate the market value (la valeur ma?chande),
but that it is the value that the property will have'in
{quelques) some years. And he adds he takes the
risk of waiting to realize his $20,000. The housé is
~ veneeted brick, front, gable and back, the gable being
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clap-boarded. There is only one door on Crown

Street, used by both tenants. The tenant for the
ground floor, composed of 4 rooms, was paying, in
1913, the sum of $10 a month; the second floor and

the attic, the house being 214 stories high, had a

tenant who was paying $17 a month in 1913. There
are 4 rooms on the second floor and 3 in the attie.

These rents were free of taxes, which were borne by =~
the proprietors. The house was built about 40 years -
ago and its municipal valuation is $3,500 and has
~ been valued' on the replacement or reinstatement
basis, by one. of the owner’s witnesses at $4, 422' '

This last valuation is obviously erroneous, and ar-.

rived at upon a wrong principle. Indeed, what we -

are seeking here is the market value of the house

in the state in which it stood at the date of the ex-

- propriation, and not what it would cost to-day to

build a similar and a new house. The doctrine of re- -

‘instatement does not apply to a case of this kind.

The owners place a value on their- property for .

the purposes of a residence. It is sufficient to look

at the plan to realize that the fact of the railway

passing, as it did, a few feet from the house, makes

it undesirable as such and that it could never com-
mand a price as the one asked for such purpose or

even for commercial purposes: It may be said here,
as was said in case No. 2660, that great stress was

laid, on behalf of counsel for the owners, upon the .

prospective capabilities of the property on aceéunt
of the new market, ete., which will become operated
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when the Crown’s works on the River St. Charles
will have been completed. It is contended that
Whlle the property may not have the market price
asked for-at the time of the expropriation, that by
holding it for some indefinite time it will, with

time, acquire more value. This prospective capabil-

ity appears upon the evidence to be too remote and
distant, if it exists at all, and realizable at too far
and too indefinite a future to be taken into consid-
eration. And such value becoming exclusively spee-
ulative does not disclose the real market value at the
date of the expropriation.

The Peticlerc property immediately adjoining to
the north, and one house removed from the railway,
a property larger, both in the area of the land and
the size of the house, built of similar material, was
sold on August 25th, 1914, for $8,710.35. Is not the
best test of the market value the sale of similar
property in the immediate neighbourhood? Dodge
v. The King.!

After carefully conmdermg the evidence and all

the circumstances of the case, I am of opinion that
- the following compensation is fair and just, viz.:

The residence ........... .. ..., $3,600.00
The shed ............ e e 75.00
The land at $2 a foot—1,700 square feet.. 3,400.00
And the right of passage to the back, al-

lowing a tenant, of the class which that

house calls for, to keep a horse and vehi-

cle, with which he earns his living,—

would be of quite an appreciable value.

‘No evidence as to the value of this pas-

sage has been adduced, and I hereby fix

itatthesumof...................... 600.00

138 Can. S.C.R. 149.
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. To this amount should be added 10 per eent.
to cover all incidental expenses occasion-
ed by the epcpropriat"ion and for the com-
pulsory taking against the will of the
owners, who were desirous to hold the . - |
property for speculative purposes..... 767.50

. $8,442.50
There will be judgment as follows, to wit:

1. The lands and property expropriated herein
are declared vested in the Crown. since June 27th,
1913. : ' .

. 2. The compensation is hereby fixed at the sum
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of ~3§8,442.50,"and ‘the defendants, Joseph Eugene -

Blais, Pierre Edmond Blais, and Joseph Alphonse
Blais, are entitled to recover from the plaintiff the
‘said sum of $8,442.50, with interest thereon at five
per cenfum per annum from the 27th day of June,

1913, upon giving to the Crown a good and sufficient -

title, free from all mortgages, hypothecs or incum-
brances whatsoever upon the sald property, the
whole in full satisfaction for the lands and buildings

taken and for all damages, if any, resulting from the .

‘said expropriation. Failing the said defendants to

~ pay and satisfy the hypothees or incumbrances upon.

the said property, the same shall he-satisfied and

paid out of the said compensation moneys and the -

balance paid over to the said defendants.
3. The defendants are also entitled to their costs
of action. ‘
' Judgment accordmgly

Sohmtor for plamtlff J.dJ. Larue

~

Solicitors for the defendants: Gelly & Dion. |
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HIS MAJESTY THE KING, ox THE INFORMATION
OF THE ATTORNEY-(GENERAL oF CANADA,

PLAINTIFF,
AND

MARY E. DAVIS, ARTHUR J. DAVIS axp
JAMES FINDLAY,

DEFENDANTS.

Ezxpropriation—Compensation—Water lots—Value—Summer resort,

In estimating compensation for the expropriation of water-front
property by the Crown for the purpose of harbour fortifications,
mere prospects of developing the property into a summer resort can-
not be taken into consideration in arriving at its true market value.

I NFORMATION for the vesting of land and com-
pensation therefor in an expropriation by the
Crown.

Tried before the Honourable Mr. Justice Audette,
at Halifax, N. S., May 18, 19, 1914.

T.S. Rogers, K.C., for plaintiff.
H. Mclnnes, K.C., and J. A. McDonald, K.C., for

"defendants. ’

AvpETTE. J. (June 6, 1914) delivered judgxﬁent.

This is an information exhibited by the Attorney-
General of Canada, setting forth that certain lands,
belonging to the defendant, Mary E. Davis, have
been taken and expropriated, under the provisions
of the Expropriation Act, for the purpose of a pub-
lic work of Canada, vi%.: the fortification of McNab’s
Island, in the Harbour of Halifax, N. S.
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The plan and description of the said lands were. 1914

deposited, on July 29th, 1912, in the office of the Reg - Tue Kin
istrar of Deeds for the County of Halifak, N. 8. . %‘,‘;ﬁﬁ”

The area taken is two acres and flfty-two hun Beasons for
dredths of an acre, more or less.

The Crown tendered on July 3rd, 1912, the sum
of $1,080, mentioned in the information herein.

The defendants at bar aver by their plea that the
‘amount tendered is not sufﬁeient compensation and
‘claim the sum of $5,000.

On behalf of the defendants the following wit-

- nesses were heard: Arthur J. Davis, John W. Regan,
William E. Studd, Frederick W. Bowes and Robert
Theakston. -

Here follows a brief summary_of the evidence: ~

Arthur J. Davis, testified his-wife, in 1908, pur-
chased, for the sum of $7,500, 47 acres of lands
showri on plan filed herein as Exhlblt “D,” within
the red lines to the west of the two acres and 52-100.
of an acre expropriated herein, whereof the said
2.52 acres form part. '

* About 3 years ago he also bought lots 39 and 41,
shewn on, said plan Exhibit “‘D,”” for the sum of
$125 each. ‘He thinks each lot is about 82 feet by
100 feet. He paid $250 for the two lots

~ On January 18th, 1909 he also bought lots 31 29, -
27, 25, 1 and 2, and pald for the Six 10ts the sum of
$1,500. - -~ : o

A great deal has been sald in this testlmony with
 respect to a company called the “MeNab Resort Co.,
Ltd.”’, organized about 3 or 4 years ago by the
Davises with the view of erecting a summer hotel -
on lot No. 1, using part of the grounds on the water-
front of the 2.52 acres as part of the scheme, and -




74

1914

Tue Kixc
.

Davis AND

Finpray.

Reasons for
Judgment.

EXCHEQUER COURT REPORTS. [VOL.XVIIL

mentioning also the idea of using the shore of the
2.52 acres lot for access thereto by a wharf.

John W, Regan, an investment broker, of Halifax,
values the 2.52 acres at $1,800 to $2,000 as their mar-
ket value, and at the sum of $3,600 to $4,000 with the
view of the hotel scheme on the other lot.

William H. Studd, a real estate broker, values the
2.52 acres at $1,000 an acre, and says that within the
last 5 years property on McNab’s Island might have
increased 25 per cent. to 30 per cent. in certain cases.

Frederick W. Bowes values the 2.52 acres at $4,750
including all damages resulting from the expropria-
tion; but in arriving at this valuation, based on a
subdivision of the acreage into building lots, he was
not aware of the ‘‘clearance rights’’ vested in the
Crown, whereby among other things, no buildings
could be erected from the hjgh water mark to the
upper end of the Hugonin’s Battery, as shewn on
plan, Exhibit ““D’’—almost a third of the best part

-of the acreage. Under these circumstances he said

he would have to cut down his values and would
really have to re-value. .

Robert Theakston values the land at $800, with a
decrease of 25 per cent. if buildings eannot be erect-
ed in the front, bringing the value down to $600.

On behalf of the Crown the following witnesses
were heard: Harry Knight, George E. Nichols, Col-
onel Frederick H. Oxley and McCallum Grant.

Harry Knight, who had been surveyor for the
Royval Engineers since 1905, describes the land in

- question as rough rock, exposed rock with undersoil

of gravel and rock. The highest point is on the
crest of the hill by the position finding cell, about 60
feet over the level of the water, 130 feet distant from
the shore, with a slope of 55 in 80 feet, more than
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one in two. He says the.land where the lighthouse 1314

- —————

is has an area of about 2 acres, which were bought Tu=Je
about 1905 for $462. C . Davis Axp

F1 NDI.AY

George E. Nlchols has been in the real estate busi- Resons i:r
ness for 11 years in Halifax, describes the 2.52 acres ;
as a narrow lot, with a high, steep front of about 50
feet, unfit for agricultural purposes. Taking every-
thing into consideration, places a value of between
$350 to $400 per acre, upon the 2.52 acres. He adds

if the owners could not build a wharf on the front it

would be worth $100 less per acre. He says the

access to the back lots to the west, through the 2.52

~ acres, is not practical, the expense would be equal to -
the value. '

Col. Frederick H. Oxley Values the 2.52 acres-at
$400 an acre, without being aware of the ‘‘clearance
rights’’ vested in the Crown. He valued the Perrin
lands immediately adjoining to the south at $400, and
they were under cultivation. However, he was ready
to give the same price to the present owners, not-
withstanding the rocky state of the land-—and that
the close proximity to the fort would decrease their .
value $100 an aecre. He says the Hesslein lots to.
the north are Worth somewhat more than the Davis
lots. C ' -
MecCallum Grrant “without taking the clearance
right into eons1derat10n, but considering the water-
front, values the Davis land. at $400 per acre. He -
says the Hesslein lots were more valuable than the
present lots. . .

This closes the evidence. :

Dealing with the waterfront upon which so much
stress has been laid, it will be well to say at the out-
" set that as these lands abut at high water mark in
a public harbour, the paramount right in thé fore-

-

AN

o
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shore is vested in the Crown in the right of the
Federal Government. -

Coming to the question of value, a great deal has -
been said with respect to the project of a summer
hotel business to be worked out and operated by the
McNab Resort Company. The place was, for a few
years recently, operated with that view by means
of a steamboat, and the renting of picnicking
grounds. It did not prove very successful. How

.could values be established on the foundation of

such a scheme? The whole proposition might prove
an absolute failure—the sucecess of it depending
more upon the industry and capacity of the com-
pany running it, and the commercial possibilities of
such a scheme in Halifax, than in the intrinsie
value of the property. We are not here face to face
‘with such a scheme in full operation, making money
and proving itself successful; but with the mere
prospects of such a plan at Halifax. The success of
such an enterprise is too hypothetical and too remote
to be placed seriously in the scale in arriving at the
true market value of these lands. Such testimony
as that of witness Regan defeats itself on its very
face. The 2.52 acres for hotel purposes reckoned
:at his figures of $4,000 an acre, giving us $10,000 in
round figures for the 214 acres, appears on its face
preposterous, when we realize what was paid for
these lands a few years ago. The 47 acres of which
these 2.52 acres formed part were bought in 1908
for $7,500. Three years ago Davis bought lots 39
and 41, of about 82 by 100 feet, for $250 for the two
lots. In 1909 he bought the lots 1, 2, 31, 29, 27 and
25 for $1,500, equal to $250 a lot, on area shewn on
Exhibit ¢“‘D’’. Then Perrin, the adjoining proprie-
tor to the south, sold to the Government at the time
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.of the expropriation 19 acres of cultivated lands at
$400 an acre. Moreover, the lands taken are all
-immediately adjoining a gun range, subject to all
the disadvantages of such a neighbourhood.

Taking all of these circumstances into considera-

~ tion with respect to this land, this Court has come
to the conclusion that the amount tendered by the -

Crown, namely, $400 per acre, is a just and liberal
compensation to the defendants. -

There will be judgment as follows:

1. The lands expropriated herein are declared

vested in the Crown from the date of the expropria-=

tion.
2. The sum of $1, 080 tendered by the Crown, 18

(KA
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a just and liberal compensation for the lands taken = .

and for all damages resulting from the said ex-
propriation, which said sum the defendant, Mary E.
Davis, is entitled to be paid upon giving to the
Crown a good and sufficient title, free from all mort-

gages and encumbrances upon the said property.

Failing, the said defendant to give the Crown such
title, the money will be paid to the mortgagee; James
Findlay, in satisfaction pro fanto of such mortgage
and encumbrance as mentloned in the pleadlngs
herein. -

3. The Crown w111 Tecover the costs of the actxon

" The mortgagee will be entitled to recover the sum

of $25 for his costs against the Crown.
Judgme'nt accordmgly,
Sohcltors for plalntlff Harris, Rogers cﬁ Henm

-Sohmtors for defendant: McImzes, Mellzsh Ful-
tcm & K enny
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HIS MAJESTY THE KING, ox THE INFORMATION
OF THE ATTORNEY-GENERAL OF CANADA,

PLAINTIFF,
AND
WILBROD and GEORGE JALBERT,
DEFENDANTS,
AND

THE QUEBEC HARBOUR COMMISSIONERS,

AppED DEFENDANTS.

Ezpropriation—Compensation—Interference with business — Good-
will.

In awarding compensation for the compulsory taking of land by
the Crown, a fair allowance wiil be made in respect of the inter-
ference with the owner’s business as a going concern, small as the
good-will of such business may be.

INFORMA‘TION for the vesting of land and com-
pensation therefor in an expropriation by the
Crown. | '

Tried before the Honourable Mr. Justice Audette,
at Quebee, December 1, 2, 3, 1915.

G. F. Gibsone, K.C., and 4. C. Dobell, for plaintiff.
G. G. Stuart, K.C., for defendants.
Avuperts, J. (April 22, 1916) delivered judgment.

This is an information exhibited by the Attorney-
General of Canada, whereby it appears, inter alia,
that certain lands, belonging to the defendants, were-
taken and expropriated, under the authority of -3
Ed. VII, ch. 71, for the purpose of the National
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Transcontlnental Railway, a pubhc work of Canada, As16
by depositing a plan and description of the same,* Taz Ko
on November 8th, 1913, with the Registrar of Deeds A,{Q"Sﬁi’f;nc
of the Registration Division of Quebeec. s
While the plan and description were deposited on Besaons ;g_r.
November 8th, 1913, the Crown took possessmn on

October 26th, 1913.
The defendants’ title is admitted.

- The Crown by the information, offers the sum of
$21,757.75 for the lands taken, and the defendants
claim the sum of $55,827.

 This property, situate on Champlain Street, in
the City of Quebec, is composed of a building on that

street, an extension and another building at the

back. All of them were built many years ago, and

referred to and valued in detail by the witnesses for

the respective parties. There is also-on the water-

front 716 cubic yards of wharf. The defendants at-
the date of the exproprlatlon were. carrymg on a

junk business in engines, ete., and used the whart

for the purposes of that trade and rented the house

on Champlain Street. The access from Champlain

Street to the wharf is somewhat disadvantageous

in that it is through a narrow porch and upon land

sloping at a considerable degree, making. the ap-

proach to the wharf a detrlment to the Value of the

water-front.

The only question involved in this case: is that of
‘the amount of the compensation to be paid the de-,
fendants; but to the value of the land and real pro-
perty so taken there should be added a fair allowance
made in respect of the interference with the de-
fendants’ business, as a going concern, small as the
good-will of such a business might be, The King v.

-
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‘Rogers, The King v. Condon,? The King v. Court-

ney.®

I have had the advantage, accompanied by the
counsel for the respective parties herein, of visiting
and viewing the premises in question—and giving
due consideration to the evidence and all circum-
stances of the case, I have come to the conclusmn to
fix the compensation as follows, viz.:

For the land taken, including the wharf in
its state of repairs ..................... $12,000

For the buildings

For the interference with the defendants’
business, a going concern at the date of the
expropriation, interference with the.good-
will and for all riparian rights vested in
the owners of the present property, the
sum of

------------------------

--------------------------------

$26,000

To which should be added 10 per cent. .... 2,600
for the compulsory taking, and all other
incidental expenses to the expropriation,

such as moving out, ete.

$28,600
Therefore, there will be judgment as follows, viz.:

1st. The lands and real property expropriated
herein are declared vested in the Crown as of Octo-
ber 26th, 1913.

2nd. The compensation for the land and real pro-
perty so taken, and for all damages resulting from

111 Can. Ex, 182,
212 Can. Ex. 276.

. 316 Can. Ex. 461, 27 D.L.R. 247
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the expropriation, is hereby fixed at the sum of 221
$28,600, with interest thereon from October 26th Tue Kiva .
1613, to the date hereof. S s i
3rd. The defendants, Wilbrod and George J albert o
are entitled to recover from and be paid by the Bessonsfor
Crown the said sum of $28,600, with interest as above "
mentioned, upon giving to the Crown a good and
sufficient title, free from all hypothees, mortgages,
charges or encumbrances whatsoever upon the said
property. |
4th. The said defendants are also entitled to their’
costs.- ‘

Judgm’ent acoordmgly.
Solicitors for plamtlff szsone c@ Dobell

Sohcltors for defendants Pentlcmd ;S’tuart & C'o
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HIS MAJESTY THE KING, oN THE INFORMATION
OF THE ATTORNEY-GENERAL 0F CANADA,

PraiNTIVE,
AND

WILLIAM McTAVISH BANNATYNE  anp
CHARLES VOKES, EXECUTORS OF THE LAST

wiLL oF ANNIE BANNATYNE,
DEFENDANTS.

Expropriation—Compensation—Effect of abandonment—ddvantages
—Set-off.

An abandonment by the Crown, under sec. 23 of the Eapropria-
tion Act, of part of the land taken for a public work, must be taken
into account in assessing compensation ‘therefor; and any benefit or
advantage accruing from the construction of the public work must
likewise, under sec. 50 of the Aect, be taken into account and con-
sideration given to it by way of set-off.

I NFORMATION for the vesting of land and com.
pensation therefor in an expropriation by the Crown.

Tried before the Honourable Mr. Justice Audette,
at Winnipeg, Man., December 12, 1914.

J. Q. Harvey, K.C., for plaintiff.
C. Isbister, for defendant.

AUDETTE, J. (January 14, 1915) delivered judg-
ment.

This is an information exhibited by the Attorney-
General of Canada, whereby it appears, inter alia,
that under the provisions and authority of the Ex-
propriation Act, certain lands and real property, be-

‘longing to the defendants, were expropriated for the

purposes of the improvements in the Red River, at
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St. Andrew’s Raplds, Manitoba, a public Work of
Canada.

By the dep051t of a plan and descrlptlon in the
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proper Registry, on May 27th, 1907, a parcel or tract Boasans sons for

of land containing (0.68) sixty-eight hundredths of

an acre was expropriated. However, subsequently
thereto, it -having been found that a portion of the
said (0.68) sixty-eight hundredths of an acre, namely
(0.24) twenty-four hundredths of an acre, were un-
necessary for the purposes of the said public work,
and no compensation money having as yet been paid,
the said (0.24) twenty-four hundredths of an acre
were, under the provisions of sec. 23 of the Expro-
priation Act, abandoned on July 11th, 1913, by the
registration in the proper Registry, of a writing to
that effect, under the hand of the. Minister.

Asg a result of the'said expropriation and abandon-

ment, the Crown is now taking only (0.44) forty-
four hundredths of an acre, as more particularly
described in paragraph five of the said information.

The defendants’ title to the lands in question is
admitted.

~ The Crown, by the information, tenders the sum

of $205 and the defendants, by their plea, aver inter

~alia, that this sum is wholly and grossly insufflcient '

and inadequate and claim the sum of $3,000.

From the correspondence filed herein, as Exhibits

Nos. 20, 16, 17, 18, 19, C and D, it appears that Mrs.
Bannatyne, who died on June 17th, 1907, had in 1906
through her solicitor, Mr. Morrice, adjusted, fixed

and accepted the compensation td be paid her for the |
. lands then contemplated to be expropriated, on a

basis of $200 an acre. Although the sketch men-
tioned in Exhibit 17 has not been filed (it could not

be found), it is obvious that the description therein”

t

dgment.
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mentioned as referring to that portion of lot 107 to
be expropriated must have been a sketch for the
(0.68) sixty-eight hundredths of an acre, the area
of the original expropriation. |

Mr. Mprrice, Mrs. Bannatyne’s solicitor, was
heard as a witness, and he says that she had left the °
matter to be managed by him, He further told us
he was a better real estate man than a lawyer, and
by this statement, I assume, he wished to convey the
1dea that he was well informed upon the subject of
real estate. And it is, indeed, upon his knowledge
as a real estate agent that I wish here especially to
rely in dealing with this case, and to say when he
made that agreement, at $200 an acre, he knew
whereof he was speaking. He gave us an uncontro-
verted statement of the state of the real estate mar-
ket, as follows: In 1882 there was a tremendous
boom, with a break in 1883. From 1883 to 1891
values went down. In 1904 he was buying property
for less than the accumulated taxes. In 1907 there
was no market and no sale to his knowledge in that
neighbourhood in question.

In October, 1900, Mrs. Bannatyne bought an acre
of lot 108, that is, 66 feet frontage by 660 feet deep,
as shown on plans filed, for the sum of $30, and
built a house upon this piece of land of 66 feet front-
age. On June 17th, 1907, under an agreement
of sale of April 16th, 1901, she also bought for the
sum of $450 the inner two miles of lot 107. More-

~over, from Exhibit No. 7—an application to bring

the land under the operation of the Real Property
Act, made on June 28th, 1907—it appears and it is
therein stated that the whole lot 107 is worth
$900. And by Exhibit No. 8, it also appeats that lot

108, excepting the small area hereinafter mentioned,
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~would be of a value of $2,200. In all these cases the 1315 °
consideration paid would bring the price per acre TusXwe
very low indeed. | s Voes.

At the date of the expropriation Mrs. Bannatyne, Beadons for
therefore, held in unity, the 66 feet frontage on lot
108 with the full width of lot 107. After the expro-
priation and the abandonment, the defendants are
left with a frontage of 72.6 feet on lot No. 107, to-

" gether with 66 feet on lot No. 108, making in all a

frontage of 138.6 feet. If it was thought advisable

to build, as Mrs. Bannatyne did, on the 66 feet of

lot No. 108, a fortior: there is ample space to now

build again at the same place, with the result that

72.6 feet are left, out of which to make a roadway"

“to the back of the property and with some substan-
tial additional space added to the 66 feet in questlon
upon which the building can be erected.

The Crown’s evidence with respect to the value
of the land at the time of the expropriation is very
meagre and of very little help. However, upon the
evidence, as a whole, I have come to the conclusion
that the sum of $205 tendered by the information,
for the (0.44) forty-four hundredths of an acre, is
ample and sufficient under the circumstances, in sat-
isfaction of the land taken and all damages, if any,
resultmg from the expropriation. ' »

One cannot be unmindful of the fact that th1s . ‘
change of front, from a demand of $200 an acre to
" the sum of $3,000 claimed by the defendants, is
the result of an afterthought, and that this sum of
$3,000 is, under the evidence, both unjustifiable and
extravagant. )

"Under sub-sec. 4 of sec. 23 of the Expropriation
Act, it is provided that the abandonment of a part .
of the land taken, as provided by that section, should
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be taken into account, with all the circumstances of
the case, In assessing the amount of ecompensation
for the land taken.

The Crown has had the possession, occupation,
enjoyment and use of the twenty-four hundredths
of an acre from the date of the expropriation, viz.,
May 27th, 1907, to the date of the revesting of the
same on July 11th, 1913. The owners, before the
expropriation, were getting $60 a year for the rent
of that whole piece of land, and using this ratio as
a datum to work upon, I will fix, in round figures,
the compensation for the retention by the Crown of
the twenty-four hundredths of an acre during a
period of a little over 6 years at the sum of $130.

It is true that the erection of the dam in question
has had the effect, from the time of the expropria-
tion, to enhance the value of this property in com-
mon with the properties in the neighbourhood; but
under sec. 50 of the FExchequer Court Act, the
Court, in assessing the compensation, should take
into account and consideration by way of set-off,
any such benefit or advantage accrued or likely to
accrue by the construction of a public work. An ad-

~ditional reason, indeed, to confirm that under the

circumstances,—the amount tendered is fair, rea-

sonable and even liberal. )
‘While the amount recovered by the owners is

larger than the amount tendered, they have not sue-

ceeded upon the main issue of the controversy and
they should not have full costs. Availing myself of |
the provisions of Rule 290, I hereby fix the costs at
the sum of one hundred and twenty-five dollars.
Therefore, there will be judgment as follows:
1st. The land expropriated herein, subject to the

" abandonment, namely, the forty-four hundredths of
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~ an acre, are hereby declared vested in the Crown

from the date of the expropriation.

2nd. The compensation for the land so expro-
priated, and all damages resulting from the said ex-
propriation and abandonment, is hereby fixed at the
sum of $335 and interest.

3rd. The defendants, nupon giving to the Crown a
good and sufficient title, free from all incumbrances,
are entitled to recover. the said sum of $335, with in-
terest thereon from May 27th, 1907, to the date
hereof,. together with the costs, which are hereby

fixed at the sum of $125.

Judgment accordingly.
Solicitors for plaintiff_:,H arvey & J enkins.

Solicitors for defendants O’Commor, Isbister &
Morion.
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- I~ THE MATTER OF THE PETITION OoF RIGHT OF

JOSEPH PIERRE DIONNE,

SUPPLIANT,
AND

HIS MAJESTY THE KING, |
RESPONDENT.

Negligence—Railways—Open switch—Air brakes—Fellow servant—
Contributory negligence—Prescription—Interruption. :

An injury to a brakeman on a train of the Intercolonial Railway,
resulting from the negligence of the employees of the railway in
leaving a switch open without warning, is actionable against the
Crown under sec. 20 of the Exchequer Court Aet. The suppliant hav-
ing himself been guilty of contributory negligence in failing.to have
on the air brakes, as required by the rules, the doctrine of faute
commune was applied and the damages assessed accordingly.

2, The doctrine of fellow servant is not in force in the Province
of Quebec.

8. The prescription for the filing of a petition of right is inter-
rupted by the deposit of the petition with the Secretary of State.

PETITION OF RIGHT to recover damages for
personal injuries to a brakeman of the Intercolonial
Railway.

Tried before the Honourable Mr. Justice Audette,
at Fraserville, Que., June 22, 23, 1914.

E. Lapoz'nte,‘K.C., and A. Stein, K.C., for sup-
pliant.

E. H. Cimon and Léo Bérubé, for respondent.

AvuDETTE, J. (September 10, 1914) delivered judg-
ment.
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The, sﬁppliant brought - his petifion of right to re- 1214

e

cover the sum of $10,000 damages alleged to be suf-  Drovwe

v.
fered from a broken foot, resulting in permanent T2Xn¢

disablement, as a result of a railway accident, aris- Todgmens.
ing out of the negligence of the-employees of the ‘
Intercolonial Railway, a public work of Canada.
The- action is brought under the provisions of

sub-sec. (f) of sec. 20 of the Exchequer Court Act.

The accident in question occurred on May 20th,
1912, and the petition of right was filed in this court
on December 3rd, 1913, more than a year after the
accident. However, it appears from the evidence
that the petition of right was left with the Secretary
of State on May 12th, 1913, and for the reasons men-,
tioned in the Saindon case,’ it-is found that such de-
posit with the Secretary of State, in compliance with °
the statute in that behalf, has interrupted preserip-
tion, which would otherwise have barred the present
action. |

. The train in question is What is called the shunter
train, used to gather and leave cars from and at the
several stations within its ‘territory, arrived at
‘Montmagny, at 6.35 a.m. on May 20th, 1912, on a
fine and bright day. The supphant was one of two -
brakemen on the train. Diagram, Exhibit No. 2,
prepared at the time of .the accident, will be here- -
after used to indicate the several places at Whlch
the train travelled while at Montmagny

On arrival, the train was placed on the 51d1ng D,
when the conductor with the brakemen went to the
station to get, from the agent in charge, the instruc-
tions respecting the work to be done at that station
and were given the swifch card, with explanation,
showing ‘what they had to do. They had a box-car

115 Can. Ex. 805,
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to leave at that station, at what is called Price’s
Siding, marked J. They therefore left the point D,
travelled to J, and returned to the main line, where
they were told by the conductor, who remained off
the train, to then go to the place called the Basin,
and take from there 4 platform cars. The Basin,
or the object of their present destination, is marked
as point A on the diagram and is at a good distance
outside of the railway yard at Montmagny. These
4 cars were to be taken to point Z, west of the sta-
tion. While the engineer, with only one brakeman,
Dionne, the suppliant, had left for the Basin, the
conductor, who had failed to go with them, as his
duty called him to do, and as so acknowledged by
him, told Jean Albert, the other brakeman, that as
they had cars to get from F, which was accessible
through D, to open switch D, meaning, as he said, D
and E. Albert did as he was told, opened switches
D and E, and went on siding J to attend to some
other work, leaving switches D and E opened and
unprotected, thus transgressing and contravening
the rules and regulations imposing upon him the
duty to stand by the switches until closed.

The engineer and brakeman Dionne, on their re-
turn from the Basin with the 4 cars, were not aware
that switch D was open and they were under the im-
pression they were going to point Z, where the 4 cars
were to be placed. . The conductor said he expected
them to go only to the station, but as the station is
west of point D, it is of no consequence. The engi-
neer says he was coming back from the Basin at
about 6 or 7 miles an hour, at his post, looking in
front, but that the whistling post, which has been
removed since the accident, obstrueted his line of
vision with respect to switch D. He further says
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he should never have been left .alone with Dignne '

to go to the Basin—that he was very much surprised
on his arrival there to find both the conductor and
the second brakeman absent, and that on approach-

ing D he was looking for them, but they were both
away. On arriving at point D, according to him

(and according to Dionne, at the last bridge),—
Dionne signalled to stop the train, and he then ap-

plied the emergency brakes, but he could not stop

his train until it had run into the switches D and E,
coming in collision with the cars on the loading
siding I, where two of the platform cars of his
train were smashed and the third one was somewhat
damaged. Dionne, the suppliant, realizing the sit-
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uation, jumped from the western platform-car at '

' about the point marked Y on the plan, and broke his

foot. The engine was travelling with the tender be-
hind and the 4 cars in front, and Dionne, seeing him-
self placed on the western car, the one that would
necessarily collide, said: ““A la vie, & la mort,’’ bet-
ter for me to jump to save my life, and he did so.

The total laxity with which the work assigned to.

these train hands has been carried on is most con-

spicuous and is only equalled by their total disre-
gard for the rules and regulations of the railway
directing them in the discharge of the duties incum-

bent upon them under such circumstances. These

rules have been contravened in many respects. The
train should not have gone to the Basin without the
conductor and the two brakemen. The conductor
admits, in a manly way, that he failed in his duty
in not going with it. Brakeman Albert was sus-

pended by the railway for 15 days in punishment.

of his breach of duty. The air brakes were not, but
should have been, connected between the 4 cars and
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the engine, and last, the most flagrant violation of
the rules, the switches should not have been opened
and left opened without a man standing by to notify
and warn the incoming train. The employees of the
Crown, acting within the scope of the duties and em-
ployment, have severally and jointly been guilty of
negligence which caused the accident in question,

The proximate cause, the determining factor
‘which brought on the accident, was obviously the
opening of these switches and leaving them opened
without warning and the failing on behalf of the
‘brakeman who opened them to stand by them and
-‘warn the incoming train. Under such circumstances
the suppliant must succeed, as the case is brought
‘within the four corners of sec. 20 of the Exchequer
Court Act.

The next question to consider is whether the sup-
pliant was guilty of contributory negligence. That
-question must be answered in the affirmative. There
was -no excuse. for him not to put on the air-brake
‘between the 4 cars and the engine. It was not done
to save time, and he further says there are no rules
obliging him to do so. True, there are no such rules,
‘but there are no rules relieving him from doing so,
and the air-brakes are not mere ornamental appli-
-ances, they are there to be used, and under Rule 17,
in cases of doubt as to the proper course to pursue,
he must take the safe side and not run any unneces-
sary risk. Then when he went to the Basin he trav-
elled out of the railway yard for a very long dis-
tance. He was bound to have his air-brakes outside
of a railway yard at least. Dionne says the air-
brakes are put on in a yard only where there is a
grade. Had the air-brakes been on, the speed could
have been reduced much more promptly, and the
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lesser the speed the lesser the danger. The infere‘nee
is that had the air-brakes been on he would have been

given an opportumty to jump with less danger and

probably with less serious results. It'is also ques-
tionable whether Dionne should not, or was not, in
a position to give the signal to stop before it was
actually given. The long series of breaches of duty
seem to show that train hands get familiarized
with danger and neglect to provide against it.

The legal doctrine of faute commune must there-
fore be applied and the damages assessed in view
thereof. It is perhaps well to mention also that the
doctrine of fellow servant does not obtain in the
Province of Quebec .

 The suppliant was paid durmg a certain number

of weeks a sick allowance, at the expiration of which
he was transferred to the Permanent Fund, and is
now getting from the latter a pension of $20 a month.
The questions as to whether or not the sick allow-
ance paid upon the form of receipts as appear on
Exhibits E to J,—the pension paid him from the
Permanent Fund and Rule 113 of the association
are bars to his action, have been discussed in the
Saindon case, supra and for. the reasons.thereim
mentioned these three questlons must be answered
in the negative.

The suppliant was about 36 years old at the time
of the accident when he was a brakeman on the rail-
way, earning various wages .during almost eight
years he had been so employed. He has been paid
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this sick allowance during almost 26 weeks, his hos- -

pital and medical care there paid by the railway and
he is now receiving $20 a month from the Insurance
Fund, payable in cases of total disablement..

_ As a result of this accident he rernains with an




94

1914

N —
Dronxe |

v,
Tue Kixnc.

Reasons for

Judgment.

L]
4

EXCHEQUER COURT REPORTS. [VOL.XVIII.

ankylosed instep, with the shortening by one inch
of his leg at the heel and the lengthening by one inch
at the end of the foot. When walking he is obliged
to completely raise the injured limb and to move
it out of the axis of his body, to avoid dragging the
end of the foot. He is permanently injured, but he
is not totally disabled. His capacity for work has
decreased. Perhaps much more in ratio respecting
the work of a brakeman than in respect to some
other work which he could perfectly well discharge.
He says he could work as baggageman on board a
train and he says he has been working as a salesman

in a country general store. See Misner v. Toronto &

York Radial Ry. Co.

Under all the eircumstances, judgment is directed
to be entered in favour of the suppliant for $400
and costs.

Judgment for suppliant.

- Solicitors for suppliant: Lapownte, Stein £ Le-
vesque. ‘

Solicitor for respondent: Léo Bérubé.

111 O.W.R. 1064,

]
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Ix THE MATTER OF THE PETITION OF RIGHT OF

- FLORIDA CANTIN,
SUPPLIANT,
AND
HIS MAJ ESTY THE KING,
RESPONDENT.

N egligence—Railw&ys—Yar‘d—Injwy to trackman—Shunting—Ap-
‘pliances—~Signals—Look-out.

'The Crown is not responsible for the death of a trackman run
over by an engine carefully backing into a yard of the Intercolonial
~ Railway, not occasioned by the negligence of any officer or servant
of the Crown in or about the operation of the railway, within the
meaning of sec. 20 (f) of the Eachequer Court Act, but brought
about by the negligence of the deceased in having failed to keep an
especially good look-out for train signals as required by the rules.
Sec. 85 of the Government Reilway Act, requiring the stationing of
a person in the rear of a train moving reversely, and the rules gov-
erning the running of trains, do not apply to shunting engines in a
railway yard. The fact that the engine attending to the shunting

had no sloping tender and no foot-board and railing was unma-_

terial under the circumstances.

P ETITION OF RIGHT to recover for the death ,

of an employee of the Intercolonial Railway.

Tried before the Honourable Mr. Justice Audette,
at Quebec, June 14, 15, 16, 1915.

Thomas Vien, for. suppliant. S
E. Belleau, K.C., for respondent.

AUDETTE, J. (September 7, 1915) dehvered Judg-
ment.

This is a petition of right whereby it is Sought

~ by the widow of Michel Morneau, to recover the sum -
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of $10,000 as damages arising out of an accident re-
sulting in the death of her husband while in the em-
ploy of the Intercolonial Railway. |

The accident happened on June 11th, 1913, be-
tween about 8.40 and 8.45 a.m. Morneau was, at the
date of the accident, yard-foreman of the Chaudiére
Yard, and his work consisted, in a general way, in
repairing the tracks and looking after the yard.
Having placed his men at cleaning the yard, he was
seen shortly before the accident, when a ballast train
was coming in the yard from the east, standing on
that track, his hands in his pockets, with his face
turned to the east, towards this incoming train and
on the same track. ,

‘When this ballast train came in, engine No. 89,
which on that day was doing the shunting in that
part of the yard, in the place of the usual shunting
pilot then under repairs, was uncoupled from a
Montreal freight train, and in compliance with or-
ders giveﬁ by the proper officer, started backing,
tender first, on the track adjoining the one upon
which the ballast train was coming, with the object
of taking the van in rear of the same. Engine 89
started backing slowly, as the engineer did not wish
to get to the switch before the ballast train had
cleared it. It thus travelled backward at the speed
of 2 to 3 miles an hour, the engineer having started
the automatic air bell before moving, and the bell
was being rung during all the time it was moving.
While in the act of so moving backward the engineer
suddenly heard a ery, when he immediately put on
his emergency brake and stopped his engine in about
20 feet.

By that time the engine had passed over Morneau,
who died at 9.25 a.m. as the result of the accident.
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Iﬁ his endeavour to clear the ballast traLih"he had
- obviously thrown himself under engine No. 89.

To succeed in an action like the present one, the
suppliant must bring his case within the provisions
of sub-section (f) of sec. 20 of the Exchequer Court

Act, as amended by 9-10 Ed. VII. ch. 19, which reads
as follows:

‘““Every claim against the Crown arising out of
‘““any death or injury or loss to the person or to
‘“‘property caused by the negligence of any officer
‘“‘or gervant of the Crown, while acting within the
‘‘scope of his duties or emiployment upon, in or about
‘““the econstruction, maintenance or operation of the

‘‘Intercolonial Railway or the Prmce Edward Island'

‘“‘Railway.”’

In other words, there must be, 1st, a public work;
2nd, an officer or servant of the Crown who has
been guilty of negligence while acting within the
scope of his duties or employment; and 3rd, the
accident must result from such negligence.

The first requirement is duly found. The Inter-

colonial Railway is a public work of Canada.

~ The next question to eonsider is whether or not
there has been such negligence on behalf of an officer

or servant of the Crown as 'contemplated by the
statute.

The accident happened on a ﬁne day, in the early

- morning. The track where the accident happened
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is perfectly straight and there was no obstruction -

between Morneau and the engine at the time of the
accident.

Two or three minutes before starting to back his
engine No. 89, the engineer, Mountain, says he saw

Morneau, who passed close by his engine. They -
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spoke to each other, therefore he knew of the pres-
ence of engine 89 at the place in question.

No one saw the accident. It is surmised that when
Morneau cleared the ballast train, instead of stand-
ing between the tracks where there was place, he
came on the track upon which engine No. 89 was
backing, and was struck, notwithstanding that the
bell was ringing. It may be also that the bell of the
ballast train was also ringing and that the latter
drowned the sound of the bell of engine No. 8. The
last words of Morneau seem indeed to confirm that
view. Witness J. V. Lemieux, Morneau’s clerk,
asked him when he was still under the engine, how
he had managed to meet with such an accident, and
Morneau answered: ‘‘In trying to clear the ballast
train, I got struck by the Pilot.”’

Under rule 37 of Exhibit No. 1 all trackmen are
especially enjoined to keep a good lookout for sig-
nals. Morneau seemed to have overlooked or ignor-
ed the bell of engine No. 89, backing towards him,
notwithstanding he knew engine No. 89 was there,
having spoken to the engineer 2 or 3 minutes before.

The spirit of the rules for the guidance of fore-
man-of-track or trackmen under Rule 11 of Exhibit
“@®,’” and 37 of Exhibit No. 1, would seem to be that
they should keep an especially good lookout for sig-
nals and keep themselves out of the way at all times
of special or irregular trains.

If Mornean was killed in placing himself on the
track upon which engine No. 89 was backing, he must
alone be held responsible, and his death was due
entirely to his own negligence. There was a space
of 8 feet between the two tracks, and of 414 to 5 feet
between the two trains meeting one another, and 30
feet free on the other side of the ballast train. There
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was no reason why he should not place himself be- 1916

e e

tween the two trains going as slowly as they were, ©*T¥

or on the free space on the other side. And one of ;::of:::!

the employees, heard as a witness, said he often Judgment.

stood between two trains. There was no obstacle

to prevent Morneau from seeing engine No. 89

coming,—no tree, no house, no fog, but a straight
right-of-way, clear of everything, and fine weather,

" He probably had his back turned to engine No. 89,

It was practically impossible for him not to hear the

engine coming and the sound of its bell. -

Mountain, the engineer on board of engine No. 89,
-was not guilty of any negligence At the order of
the proper officer. he started to back—and all the
shunting at that end of the yard was done by back- _
ing. He rang his-bell,—he looked ahead from his
window,—on the right, but could not see Morneau,
who was at the left. Heput on the emergency brakes
on the first information of an accident. The fireman
was busy at his fire when they started backing, and
was subsequently engaged ‘at the injector. He is.
supposed to help the engineer to look out, when he
is not otherwise engaged in other duties, as provid-
ed by rule 181, of Exhibit No. 1. '

As already stated, there was no eye-witness to the
aceident, and no 'doubt Morneau was on a track
where he should not have been when engine No. 89
backed ; but the action is based upon sub-sec. (f) of.
the statute above referred to, which is very similar
to Art. 1054 of the Civil Code with respect to quasi-
~ délits—and the onus is in such cases upon the sup-.
pliant to prove that the immediate and determining
cause of the accident was occasioned by the negh-

gence of the respondent’s employees. '
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A number of alleged grounds of negligence were
mentioned by the suppliant’s counsel which will now
be considered and dealt with. It is contended that
under sec. 35 of the Government Railway Act, a
person should have been stationed in the rear of the
tender. Clearly this section does not apply to a lo-
comotive engaged in shunting in a railway-yard,—
such obligation is limited to a train moving reverse-

“ly in a ecity, town or village, but not to a railway-

vard, even situated in a city, town or village,—and
the place of the accident in this railway-yard is 12

to 15 acres from any public highway, and the public

is not admitted in this railway-yard, which is exelu-
sively limited to railway purposes and for railway
employees. The same might be said with respect to
rule 56 of the time-table in force at the time, Ex-
hibit No. 2. This rule would appear to have been
made in compliance with and to give effect to sec.
35 above referred to, and does not apply to shunting
in a railway-yard; the time-tables and the rules at-
tached thereto are in respect to running trains and
not with respect to shunting in railway-yards. The
same must be said with respect to rule 126 of Ex-
hibit No.1. That rule is under the heading of ‘‘ Con-
ductor’’ and there was no conductor in the present
case. That rule applies to the conductor of a train,
but not to the engineer in command of an engine
doing shunting in a railway-yard,—its uses being
limited to railway employees only. As witness
Genois says, when we go out of the railway-yard, we
place a man behind the train, but not in the yard.

- Then it was contended that engine No. 89, which
was zttending to the shunting, in the Chaudiere

~
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Yard, on the day of the accident, was not properly
equipped in that it had not a sloping tender and a
foot-board and rail at the back of 'the tender.

It is true that engine No. 818, the Pilot replaced
by engine No. 89, to do the shunting on that day, had
a sloping tender, allowing one to see better at the
back when it is not loaded very high with coal. But
-that is not required by any regulation, and Pilot No.
816, which was also daily attending to the shunting
in the Chaudiere Yard, had no such sloping tender,
but a square one, as will be seen by reference to Ex-
hibit No. 8. Moreover, the nature of the work did
not require an engine of a special type under any
statutory enactment or under any regulation. It
was not necessary to have a- foot-board and railing
for the switchmen on the back of the tender of en-
. gine No. 89, taking into consideration the manner in

which the shunting was done in that part of the yard. .

The switchmen also always use, as less dangerous,
the foot-board in the opposite direction the engine
is moving. Moreover, these foot-boards and hand
bars are for the use of the switchmen and not for
anybody else. Indeed, there was no more negligence
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in not having such appliance on the day of the ac- -

cident, to be of some help to Morneau, than there

would be in not having them on the ordinary pas-
| senger trains to prevent accldent or help in case of
accident,—especially when in all likelihood he had
~ his back turned to the engine when he was struck
and that in such position it would have been easier
for him to jump off the track than on the foot-board,
taking into consideration that he was not accustomed
to the use of such board and rails. . :

There was indeed no defectuosity in the engine
and no negligence on behalf of any of the respond-
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ent’s employees on the oceasion in questlon and the
action fails.

The decision of the Supreme Court of Canada, in
the case of Dominion Cartridge v. Cairns,* cited by
the respondent’s counsel, would also find its appli-
cation in the present case. In that case it was de-
cided that where it appeared under the circumstances
of the case, that the cause of the accident was either
unknown or else it could fairly be presumed to have
been caused by the negligence of the person injured,
and whose personal representative brought the
action, there cannot be any such fault imputed to
the defendants as would render them liable in dam-
ages.

Where there is no fault, no gquasi-délit—on behalf
of any of the employees, the respondent cannot be
held responsible for the accident. Familiarized as
he was with a daily work in a somewhat dangerous
locality, Morneau ignored all elementary diligence
and prudence and became the vietim of his own im-
prudence. ‘

Having arrived at the present conclusion it be-
comes unnecessary to consider the question of in-
surance and the receipt given by the suppliant re-
lieving the Crown of any responsibility respeecting
the accident.

There will be judgment in favour of the respond-
ent, and the suppliant is declared not entitled to
any portion of the rehef sought by her petition of
right.

Petition dismissed.

Solicitors for suppliant: Francoeur & Vien.

Solicitors for respondent: Belleau, Belleau &
Belleau. '

128 Can. S.C.R. 362.
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IN THE MATTER OF THE PETITION OF RIGI—IT OF

NAPOLEON TRUDEL,

SuppLIANT,
AND

HIS MAJESTY THE KING,

REespoNDENT.

Contract—Hire—Building contract — Working days—Delay—Dam-
ages—Admission—Error—Costs—Interest.

_ Where dredges or machinery are hired from the Crown by the
day, only working days can be charged for. The Crown, by failing
to deliver a tug, as required by the terms of the lease, cannot recover
the rent therefor, but is not liable for damages to the lessee, more
or less remote, by reason of delays in work occasioned thereby.

2. An offer or statement of settlement based on error is not

.binding and cannot operate as a Judlclal admission under the
Quebec Civil Code.

8. The Crown cannot be held for delays occasioned by it in the
performance of a building contract, where by the terms of the con-
tract it was relieved from liability in any such event. The Court,
under sec. 48 of the Exchequer Court Act, is bound to decide in
accordance with the stipulations of the contract.

4. Where a party does not succeed on all the issues of an action,
the Court has a discretion to deprive him of the costs. '

5. The right of action having arisen in the Province of Quebec,
. interest upon the -amount due under the contract was allowed from
the date of the deposit of the petition of right with the Secretary. of
State. ~

P ETITION OF RIGHT to recover a balance due
upon a contract and for damages occasioned i in the
performance thereof.

_ Tried before the I-Ionourable Mr. Justice Audette,
at Quebec, :April 29 and May 1, 1918. '

-

Pierre D’Auteuil, K.C., and R. Langlais, for

~suppliant.
E. Belleau, K.C., for respondent.
AvupErTE, J. (May 27, 1918) delivered judgment.

108 -
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1918 The suppliant by his petition of right, seeks to

Tewsst recover the sum of $17,056.90 for an alleged balance
TeeKie.  due upon contraets, and for damages resulting from
Reasons for . : . .
Judgment. suspension of the works or delays in the execution

of the same.

The case as presented is composed of two distinet
issues. One is in connection with works done at
Matane, and the other with réspect to works done
at Cap a 1’Aigle.

MataneE CONTRACT.

The works, at Matane, consisted of the construc-
tion and completion of a breakwater on the east side
of the mouth of the River Matane, at Matane, in
the County of Rimouski, P.Q. The works were duly
executed, under a contract, between the suppliant
and the Crown, and finally accepted by the latter.
There were also, in connection with this contract,
extras to the amount of $8,000, which the Crown has

- duly recognized and paid.

The total amount of the contract was for

the admitted sum of ................. $65,021.00
together with the sum of ............... 8,000.00-

for the extras, which amounted in all to
"thesumof .................. S $63,021.00
The Crown has so far paid the sup- ‘
pliant in satisfaction of the con-
tract, the sumof .............. $39,810
and for the extras .............. - 8,000
| : 47,810.00

leaving uncovered or in dispute the sum
Of i e $15,211.00 -
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The supplia;ll_t', under his contract, as required by 1918
clause 3 thereof, had to provide for all kinds of  Try==

V.

labour, machinery and other plant, etc. He there- :“8 K”;G;
fore hired from the Crown, as he might have done Judgment.
from anyone else, at the rate of $236 per day, the use '
of the dredge ‘‘Progress’’; 2 scows and a tug, to re-
move the sarid and prepare the foundation for the
breakwater to be by him erected. The lease for such

plant and machinery, reads as follows:

“Montmagny, Que., le 22 juin, 1912.

““Je soussigne, Napoleon Trudel, entrepreneur
“pour la construction d’un brise-lames a Matane,
““m’engage per les presentes a payer au Departe-
““ment des Travaux Publics du Canada, la somme -
“‘de deux cent trente six piastres ($236.00) par jour
“pour l’usage de la drague ‘Progress’, de deux
‘‘chalands et d’un remorqueur, pour enlever le sable

‘‘et preparer la fondation du dit brise-lames."

“‘Le temps du loyer de la dite drague & C., devra
“eommeneer a compter au moment de son depart du

“‘quai de leouskl jusqu’a’ son retour au meme -
“qual. '

““Le Departement devra fournir tout cé qui est
““necessaire au bon fonctionnement de la drague et
“‘de ses accessoires durant toute la duree des tra-
‘‘yvaux. |

‘‘Signe a Montmagny, ee vingt deuxieme jemj de
“juin, 1911. “‘Temoin: Louis v. Gadbois. Signe:
‘‘Nap. Trudel, Entrepreneur.’’ '

* On June 29th, 1911, the dredge and scows, in tow
of the tugs ‘‘Evelyn’ and ‘‘Wetherbee,”’ left Ri-
mouski, at 7 a.m., and arrived at Matane at 5 p.m. -
It being found the tug ‘‘Wetherbee’’ was drawing
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1318 too much water to enter the River Matane, and
Treee finding no haven, she returned at once to Rimouski,
;G::o:‘::r although she had been assigned to serve the dredge.
Judgment. The dredge remained without any tug to serve her,
and her first work, after setting up her spuds and
general installation, consisted in casting over. The
Crown having failed to supply a tug, as bound to do
under the lease, Trudel, the suppliant, hired, at his
own cost and expense, ﬁrst the ‘“Shelby’’ and then

the ‘‘Vietoria.”’

The dredge was engaged in Trudel’s work, at Ma-
tane, up to August 25th inclusively, when she finish-
ed dredging for the suppliant. She was then for a
while engaged on some other government work at
Matane, with which the suppliant has nothing to do,
and finally was towed up to Rimouski. '

The controversy with respect to the dredge is as
to the number of days she was engaged working, and
the rate at which the suppliant should pay, having
regard to the fact that the Crown has failed to sup-
ply a tug, as called for by the lease.

Under the uncontroverted evidence adduced by
the suppliant, it appears that when dredges or ma-
chinery of any kind are so hired by the day, that only
the working days are to be reckoned exclusive of the
Sundays. Moreover, this dredge was hired by the
suppliant, as I have already said, under the pro-
visions of clause 3; but, under clause 35 of the same
contract the suppliant is absolutely forbidden to
carry on any work whatever on Sundays. Were the:
dredge hired by the month, it is apparent that the
full rent should be exacted ; but it is otherwise under
the custom of trade established by the evidence,

- when the hire is by the day,—in that case only work-
ing days should be charged.
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o Days
We have in June.......... AP 2
InJuly «.ovviviiinennnn.. U | |
And in August.........coiiiiiiiiii... 25"
 To which should be added another day.... 1

Which must be allowed to tow the dredge

- back to Rimouski, as provided by the
lease, making in all................... 99

From the 59 days should be deducted the
Sundays and Dominion Day (July 1st),
when the machinery was not used. There
were 8 Sundays within the period, and
July 1st, a red-letter day, when no Work
was dome—In all...................... 9

. 50 -
On those 50 days, we have 2 days only in which
the Crown supplied the tug,—that is, the day the

. dredge was taken from Rimouski to Matane, and

the return day—

Two days at $236......covvvrrinrnnnnn.. $ 472.00
Now it has been established by the evi-
dence at trial that the value of the tug per
day represented about $50 in the $236 a
day, the Crown having failed to supply a
tug for 48 'days, the lessee, the suppliant,
should only pay $236, less $50. o
$186 for these remaining 48 days..$ 186
. : . 48

$1,488
744
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- $8,928 8,928.00 - -

$9,400.00




108

1918

e
TavubpzL

v. :
Tue Kinc.

Reasons for
Judgment.

EXCHEQUER COURT REPORTS. [VOL.XVIIIL

It is clearly spread upon the record by the evi-
dence that the suppliant had to hire—outside of his
lease—the necessary tugs to replace the one the
Crown was bound to supply and which it failed to
do.

The first obligation of a lessor, under Art., 1612
C.C,, is to deliver to the lessee the thing leased. The
Crown did not deliver the tug, and cannot recover
the rent therefor.

- The suppliant claims damages in the delay of exe-
cution of his contract which would have been oceca-
sioned by the want of tugs. These damages are
more or less remote and not of a tangible nature,

and have not been clearly established. The sup-
pliant, in the course of the excavation made by the
dredge, was allowed to cast over, to remove sand
with shovels drawn by horses, and in addition there-
to in the result paid much less than $50 a day for the
tug’s service—having the advantage, with respect
to one of the tugs, to pay only so much per hour
when needed, being thereby freed from the obliga- -
tion to pay for that part of the day when the tide
was low and when the tug could not be used,—and
these small tugs gave better service at Matane than
larger ones, according to witness Murphy. More-
over, the Crown, in the course of the negotiations of
settlement, finally abandoned the claim for overtime.
If the suppliant actually suffered any of the dam-

-ages claimed, a very doubtful matter, they are more

than amply set off by the full allowance of $50 per
day for the tug, coupled with the circumstances
above mentioned. '

It will be noticed that considerable delays have
elapsed since the termination of the works in ques-
tion, and it appears that negotiations of a protract-
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ed nature were kept on until legal proceedings were
instituted. In the course of these negotiations it
appears in some of the letters and statements sub-
mitted to the respondent by the suppliant, that he
at one time was willing to settle upon his paying
$11,800. From these offers of settlement, counsel-
at-bar for the Crown contends that the suppliant
is bound by such offer, which he terms under Art.
1244 C.C. an extra judicial admission. He further
contends’ that Art. 1245, under which a judicial ad-
misston can be revoked through an error of fact, does
not apply to an extra judicial admission. There may
be some authority for such a contention, but the
preponderance of the jurisprudence is against it.
Mr. Mignault, Droit Civil,* contends that such revo-
cation applies to both in case of error. Indeed, if
this admission has-been based upon an error of fact,
he has made a mistake, an error, and it is the duty

of such party to declare he was in error when he

made such admission, instead of persisting in a con-
tention which he has discovered to be false. In any
case, if there was error, there was no admission:
Non fatetur qui-errat.
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It cannot be contended that the Crown can say it .

has been led into error by such an admission; be-
cause if the suppliant omitted to deduct a certain

amount for the tugs the Crown had failed to supply,
the Crown was well aware of this fact it had not
supplied the tugs. '

I find that the suppliant is not bound, under the
circumstances of the case, by any such statement or
offer made in error, against himself, in the course

of his endeavour to arrive at a settlement,—a state- -

~ 1p. 125, vol. 6.
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ment or offer which the Crown never clinched by an
acceptance,.

I therefore find, as above mentioned, that
the suppliant performed works, includ-

ing extras, for an amount of.......... $63,021.00
That he has been paid on account thereof '

by the Crown the sumof.............. 47,810.00

Leaving uncovered and in dispute the sum

of .. $15,211.00
That the suppliant owes the Crown, in re-

spect of the lease of the dredge, etc., the

sum of ... ... i 9,400.00

Leaving due him by the Crown the sum

Of i e e $5,811.00
which he is entitled to recover. -

Under sec. 48 of the Exzchequer Court Act, the
Court is denied the power to allow any interest upon
this balance, but, following the cases of St. Louis v.
The Queen,' and Lainé v. The Queen,® this being a
case where the right of action has arisen in the Prov-
ince of Quebec, interest will be allowed upon the sum
of $5,811, from the date the petition of right was
left with the Secretary of State, as provided by sec.
4 of the Petition of Right Act, namely, from May
8th, 1916, to the date hereof. -

Capr-a-1.’AigLe CoNTRACT.

On December 26th, 1916, the suppliant entered
into a contract with the Crown for the construction
of an extension to the wharf at Cap-a-1’Aigle, as pro-
vided by the contract filed herein as Exhibit No. 10,

125 Can S.C.R. 649 at 665.
25 Can. Ex. 108.
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The question arising under this contract, freed 1918
and segregated from the numerous branches of  Truver

- money claims made by way of damages alleged to ™= Kove.
have been occasioned by delays, resolves itself, in sndgment.
the result, in the question as. to whether or not the
suppliant can, under his contract, make such a claim
for which the Crown would be liable.

In the course of the preliminary work for the exe-
eution of this contract, and after the foundation for
the extension of the wharf had been duly staked, a
diver was sent to the bottom to ascertain the condi-
tion of the bottom of the river, and having then re-
ported verbally to the Government Engineer, the
latter took upon himself to suspend the execution of
the work,—having, I presume (because he was not
heard as witness), some doubt as to whether the
nature of the material at the bottom could be built
upon in the manner required by the contract.

Indeed, it was not unreasonable to verify the na-
ture of the foundation, but what is claimed as un-
reasonable and is the source of all the trouble on
this issue, is the alleged unreasonableness of the
delay of such suspension, and especially so in view
of the fact it was found the engineer should have
gone on, and did finally go on, building upon the
foundation or bottom as described by the dwer at
- the time of the suspension.-

As flowing from that suspension in the executlon,' .
of the works, the completion of the enterprise was
carried over to the following year. Now, the ques-
tion to be determined is whether under the terms of
~the contract and sec. 48 of the Exchequer Court Act
the suppliant is entitled to recover $9,333 claimed in
that respect—a claim embodying all manner of dam-
ages—some of the most remote class or kind.
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The contract entered into by the suppliant is one
substantially identical in terms to those commonly
in use in undertakings of this sort, whereby the con-
tractor is, if the literal terms of the eontract be ad-
hered to, handed over, bound hand and foot, to the
other party of the contract, or to the engineer of the
other party, and is absolutely without any recourse
or remedy.!

It is unnecessary to review the several clauses of
the contract into which the suppliant entered with
his eyes open. He must be held to them notwith-
standing that they might appear oppressive. Modus
et conventio vincunt legem. The law to govern as
between the parties herein is to be found within the
four corners of the contract. The form of agree-
ment and the convention of parties overrule the
law.? The suppliant cannot reject the terms of his
contract and claim the damages flowing from de-
lays, in view of clause 44, which reads as follows:

““The contractor shall not have, nor make any

““claim or demand, nor bring any action or suit

“or petition against His Majesty for any damages

“‘which he may sustain by reason of any delay or

‘‘delays from whatever cause arising in the pro-

““gress of the work.”

Clause 15 of the contract also relieves the Crown
from any liability in respect of any loss or damage

whatsoever which may at any time happen to the

“materials, articles and things’’ required for the
contract. This clause is casually mentioned because
the contractor has set up a claim in that respect.
(See also clauses 11 and 49.)

1 Bush v. Whitehaven Trustees, Hudson en Contracts, vol. II., 124,
4th Ed.
2 Broom’s Legal Mawims, 8th Ed, p. 587,
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Under the provisions of sec. 48 of the E’xckequer :

Court Act, the Court is bound to decide in aceord-
. ance with the stipulations of a contract in writing
and it must be found that, under clause 44 of the
contract, whether the suspension of the works occa-
sioning the delays was rightly or wrongly done, the
suppliant is out of court,—as the delays alleged to
have given rise to the claim are such as are covered
by this clause 44.

In arriving at the.present conclusion, I am also
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following a similar decision of this court and of the. -

Supreme Court of Canada in the case of Mayes v.

The Queen.' There is also a long catena of cases

upon this class of contract comsecrating the same
principle, but it is unnecessary to mention them. It
is also unneceéssary to either consider or decide other
questions raised at bar. The case of Mayes v. The
Queen (ubs supm) is a.direct answer to most.of
them.

Coming to the question of costs, it is well to bear

in mind that while the suppliant succeeds on one is- -

sue, the respondent succeeds on the other. KEach |

issue covered a-distinet claim arising out of two sep-
arate contracts, and if there is any difference be-
" tween the actual time engaged on one issue as com-
pared with the other, I would say, besides being for
larger amount, the issue upon which the Crown suc-

seeds is the heavier one and upon which pleadmgs :

and evidénce were more lengthy. : .
““Tt seems to me,’’ says Bowen, L. J., in Badische

Awilin und Soda Fabrik v. Levinstein® that, with-

‘“‘out laying down any hard and fast line, or, trying

‘““to fetter our discretion at a future period in any

- 12 Can. Ex. 403, 23 Can. S.C.R. 456.
229 Ch. D. 366 at 419.
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_‘‘other case, we are acting on a sensible and sound

‘‘principle, namely, the principle that parties ought
‘‘not, even if right in the action, to add to the ex-
‘‘penses of an actjon by fighting issues in which they
‘“‘are in the wrong. It may be very reasonable as
““regards their own interest, and may help them in
‘““the conduct of the action, that they should raise
‘‘issues in which in the end they are defeated; but
‘““the defendant who does so does it in his own in-
‘“‘terest, and I think he ought to do it at his own ex-
‘“‘pense.”” See also Bennington v. Hill.*

Again, in Dicks v. Yates,® Jessel, M.R., said: ‘I
“‘think that the Court has a diseretion to deprive a
‘‘defendant of his costs though he succeeds in the
‘‘action, and that it has a discretion to make him
““pay perhaps the greater part of the costs by giving
‘‘against him the costs of issues on which he fails.”’

Under the circumstances of the case there will be
no costs upon either of the issues, each party paying.
his own costs. .

Therefore, there will be judgment entitling the
suppliant to recover from the respondent the sum of
$5,811, with interest thereon from May 8th, 1916, to
the date hereof, and without costs.

Judgment for suppliant.
Solicitor for suppliant: Pierre D’ Auteuil.

Solicitor for respondent: Jules Gobeil.

18 R.P.C. 326.
218 Ch. D, 76 at 85.
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- TREO COMPANY, INC,,

PLAINTIFF,
AND
DOMINION CORSET COMPANY
X DEFENDANT.

Patents—Subject matter—Corset—Novelty—Invention—Combination
—Prior art—Costs.

Held, that a patent for supporting belts or bands in the nature.

of a corest was invalid for want of novelty or invention.

2. Where the patentee has merely adopted in the manufacture of
his patented article old contrivances of a nature similar to those fourid
in other articles of the same kind, and producmg similar results, there
is no invention to support the patent. '

8. The Court, taking into consideration the conduct of a defend-
ant leading up to the action, has a discretion to deprive him of his
full costs although he succeeds in the action.

A CTION for the infringement of a pdtent.

Tried before the Honourable Mr. Justice Audette,
at Montreal, Que February 26, 27, 28 and March 1,
1918.

S. Casey Wood, for plaintiff.
L. A. Ca,mzon, K.C, for defendant.
AUDETTE, J (May 15, 1918) delwered Judgment

The plaintiff company brings its action, against
the defendant, for an alleged infringement of the
Canadian Patent, No. 158,542, bearing d_ate ‘October
27th, 1914, granted to the M. W. Schloss Manufac-
turing Company, the assignee of the patehtee, Edgar
(Gruggenheim, which said company in turn'sold and
assigned it with all right, title and interest to the
plaintiff company.
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The grant contained in the patent is ‘“for an al-
“leged new and useful improvement in supporting
“belts.”’

The second paragraph of the specifications states:
““This invention relates to belts or bands to be worn
‘“around the body at the region of the waist for the
‘‘purpose of sustaining and preserving the natural
‘‘shape of the figure. While the device is in the form
‘‘of a belt or band, it is of considerable width and
‘‘therefore partakes of the nature of a waist or
‘‘corset.”’

Proceeding further on with the specifications, to
which reference will be hereafter made, we come to
the claims, which are in the following language,
viz.: ‘I claim :—

““1. A low corset, consisting of a flat body-portion
““whose upper and lower edges are substantially
‘‘parallel and unshaped to the figure of the wearer,
‘“said body portion being elastic in a longitudinal
‘‘direction and provided in the upper portion and at
‘“‘substantially the waist line with a zone of elastic
“‘but less yielding nature than the remainder of the
‘“body portion for the purpose set forth.”

““2. A low corset, consisting of a flat-body por-
‘‘tion whose upper and lower edges are substantially
‘“‘parallel and unshaped to the figure of the wearer,
“‘said body portion being elastic in a longitudinal
“‘direction and provided in the upper portion and at
‘““substantially the waist line with a zone of elastic
“‘but less yielding nature than the remainder of the
“‘body portion, and hose supporters attached to the
“‘body portion at points below the said less yielding
‘‘zone.”’ : '

The second claim is a repetition of the first, with
the addition of the hose supporters attachment. The
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hose supporters are not per se clalmed as an inven- - 1918
tion, but are claimed as part of the second combina- Txeo Co.
tion, or as a combination between the hose support- Somy
ers and the other features or elements of claim No. Bessons for
1. And I may say there would have been, under the

state of the prior art, no justification for claiming

per se these hose supporters attachment. They were
attached to all manner of corsets before the date of

the alleged invention.

Before approaching the merits of the patent it
is well to bear in mind that the grant in the patent
is for ‘‘supporting belts.”” The specification refers
to it as belts or bands partaking of the nature of a
waist or corset, and the claiis call it a ““low corset,”’

while at the trial it was contmually referred to as a
“girdle.”’

The patent is in itself very narrow.

By reference to the eclaims, , specifications’ and‘
drawings on the one hand, and Exhibits 7 and'8 on
the other, the latter being the produect of the patent,
it will naturally oceur to a casual observer that the
least that can be said is that the article purp'orting
to be manufactured under the patent differs mater-
1a11y from the. article that appears to be contem-
plated by the patent. The upper and lower edges
are not parallel, but are of different lengths; the
stays are not placed in a V shape, as shown in the
drawingé It is not, as deseribed in the specifica-
_tion, ‘a mmple, stralght band of considerable

‘‘width, which surrounds the body and emphasizes
‘‘its natural shape by reason of ‘inherent elasticity -
““of the band,’’ for the obvious reason that the
elastic band does not extend from one end to the
other. There are two adjuncts of different material
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or fabric at each end which are not elastic. The
produect 1s conic and not unshaped.

However, the plaintiff’s expert, heard at trial,
contends that the plaintiff’s corsets are not manu-
factured as per the patent, but with mechaniecal
equivalents as needed by the trade; that they differ
in structural details, but are within the language of
the specification and claims and are full equivalents,
and are substantially the same.

‘Counsel at bar for the defendant, relying on this
difference between the patent and the product,
claimed to have been manufactured thereunder, con-
tends that the patent has become null and void,
under sec. 38 of the Patent Act, for want of manu-
facturing in Canada, within 2 years from the date of
the patent, the invention covered by the patent, as no
extension for so doing appears to have been given
as provided by sec. 39 of the Patent Act.

In the view I take of the case, it becomes unneces-
sary to make any pronouncement upon this point,
and I will limit myself to the consideration of the
validity of the patent itself, without considering the
manufactured article.

Indeed, upon the enquiry as to whether or not the
patent is good or bad, and as to whether the sub-
ject matter can be sustained by letters patent, re-
gard must be had exclusively to the patent itself and
not to the product of the same, or rather, as in the

~ present case, not to the article the patentee has seen

fit to produce under his patent.

Under the Canadian Patent Act, sec. 7, a patent
may be granted to any person who has invented any
new and useful art, machine, manufacture or com-
position of matter, or any new and useful ¢mprove-
ment therein, which was not krnown or used by any
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other person before his invention thereof and which
has not been in public use or on sale with the con-

sent or allowance of the inventor thereof for mor e,'

than one year previously to the application for the
patent.

The subject matter of the letters patent must be

something new, useful and involving ingenuity of -

invention.' In order to support a patent the nov-
- elty must be the outcome of skilful ingenuity,’
The primary test is invention and the questmn as

to whether there has been invention is one of fact in

each case.

And as was said in the British Vacuum case,’dif--

ferent minds may arrive at different conclusions on
- the pmnt as to whether or not there has been inven-

. tion.

In the present case, however, we must enquire
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whether the alleged combinations imply invention

and whether the result therefrom has not been an-

. ticipated. Commercial success, contrary to what was
contended at trial in this case, is not a test of inven- -

tion, although it may be of usefulness. Has the
present patentee brought forth a new result con-
sistent with the prior state of the art? That is what
we shall have to enquire into. ' ,

Tracing the etymology of the word ‘‘corset”, we
find that it comes from the old French word ‘‘cors,”’
(the Latin corpus), a diminutive of the word corps
or body, the original object of which was the bring-
ing out of a small waist. In the early days, among
the Romans and the Greeks, long before the 14th

century, when the' conventional corset with stays

first appeared, small bands of some fabrie or 'a.n_-

1 Nicolas, on Patent. Law, pp. 1, 20.
"2 Frost, p. 27.
389 R.P.C. 209,

!
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other were used in their stead, and, in course of evo-
lution, reappeared in France at the time of the
French revolution; but, in 1815, what has been called
all through the trial the conventional corset with
stays, came back again.?

From Mr. Justice Gwynne’s judgment in Re Ball
v. Crompton Corset Co.* we also find that as .far
back as 1872, corsets made of ‘‘an elastic fabric of
india-rubber webbing’’ were then in existence.

Can we not say that corsets existed from time im-
memorial, and that while the devices of some of them
were protected by patent, others were not and were
thus given to the public and are not therefore sub-
ject to the monopoly of a patent.

I think it may well be stated and conceded that'
there is no new element entering into the corset cov-
ered by the patent. Low corsets were in existence
long before the date of the patent. Elastic material
of different degrees of resiliency was also common
in the art.

Counsel for the plaintiff claims that the patent
““ig for the combination, and the test of the com-
‘‘bination 1s interaction. KEach corset depends for
““its result upon the interaction of the general elas-
“‘ticity of the band, acting in interaction with the
“‘waist band, and that it is unshaped,—the whole
“‘band being unshaped to the body of the wearer.”’

Therefore, the claim is for the combination. .

Let us now enquire into the state of the prior art.
As a starting point, we have garment Exhibit ‘‘M,”’
unprotected by patent and belonging to the public,
which consists of a flat belt, a girdle waist band,
comprising a flat body portion, upper and lower

1See Larouse, vo. Corset.
218 Can. S.C.R. 498.




- VOL. XVIIL] EXCHEQUER COURT REPORTS. . 121

edges parallel of elastie materlal stretchmg longi-. 1918
tudinally and with three zones of varying elasticity, Treo Co.
the centre being more yielding, The difference be- (Commvey
tween the plaintiff’s patent and Exhibit ‘“M’’ prac- %%a&sgo;i for
tically consists in a different distribution of the re-
siliency of the bands, placing the less resilient at
" the waist, widening the band and making an open-
ing as in the ordinary corset. -

Passing to garment Exhibit ¢‘L*’ (corset sangle),
we find a large waist band or girdle, much higher or
wider than Exhibit ¢“M’’; also, with a flat body por-
tion,—waist band, 3 zones and all of elastic material.
This corset or band, as Exhibits ‘7’ and ‘87,
manufactured by the plaintiff under the patent, is
conie, being larger over the hips, narrowing at the
waist, describing a small curve at ‘thé' junction of
the waist and top bands. .

Exhibit ¢‘K?’ is another garment in the nature of
a girdle, waist band, unprotected by patent, with
flat body portion, 3 z,ones'qf elastic material and a
waist band of greater resistance. This exhibit
would appear to be shaped to the body, retaining,
however, the conic shape above mentioned.

Exhibit ¢‘J’’ is still another garment or band, belt,
girdle or corset of elastic material, and of different
elasticity in the front. It is less resilient at the
waist, and is much in the shape of the article manu-
factured under the present patent, conic-shaped and
curving at the waist.

Coming now to Exhibit “B” (EXhlbltS “C” and
‘Q’’ being practically the same, comments on ‘B’
will apply to them), a Claverie corset which, to all
purposes, possesses all the elements of the combina-
tion covered by the plaintiff’s patent, with, however,
small differences, but mostly in details.
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This garment (B), as well as M, L. K and J, was
sold by the Claverie house here in Canada prior to
the date of the alleged invention by the plaintiff.

In garment ‘“B’’ we find, paraphrasing the pa-
tentee’s claim, a low corset, which is what is claimed
by the patentee. The body portion is elastic in a
longitudinal direction, and provided in the upper
portion and at substantially the waist line with a
zome of elastic but less yielding wature than the re-
mainder of the body portion. In thus describing
Exhibit ““B”’ T have used the language to be found
in the plaintiff’s elaim No. 1, which is equally ap-
plicable to Exhibit ¢‘B”’,

Having purposely used the entire language of the
claim, omitting, however, to be considered separ-
ately, the balance of the words, which read as fol-
lows: A flat body portion ‘‘whose npper and lower
edges are substantially parallel and unshaped to the
figure of the wearer.”” There is also all through
these corsets the same peripheral tension. And the
object and function of a claim in a patent is to de-
termine the scope of the patentee’s invention.*

Now garments, Exhibits ‘‘7’’ and *‘8,’’ the articles
produced under the patent, are not parallel, as
claimed in the patent and shown in the drawings,
and while aceording to the experts heard on behalf
of the suppliant they are not manufactured as per
the mechanism of the patent, they are equivalents as
needed by the trade, differing from the patent, ac-
cording to him, in structural details, but remaining
within the language of the patent, being full equiva-
lents. ‘

1 Barnett-McQueen Co. v. Canadian Stewart Co., 13 Can. Ex. 186
at 221,
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‘ Adopting this ‘mode of reasoning to .‘ﬁhe claim in
the plaintiff’s patent, it is easy to find that while
garment Exhibit ‘‘B’’ is not absolutely parallel, in

the manner mentioned, it is ‘‘substantially parallel’’.
. within the meaning and language of the patent, dif- -

fering slightly in structural details only.

Again, the claim of the plaintiff’s patent describes
his garment as ‘‘unshaped to the figure of the wear-
“er.”’- The garments, Exhibits “6’’ and ‘“7”’, which
he manufactures are conie, and therefore not act-
ually unshaped, but enough so, according to ‘the

plaintiff’s evidence, to come within the meaning and .

language of the patent. Garment Exhibit ‘‘B’’, com-
pared with a conventional corset, would be pro-
nounced unshaped, 'and while it contains small
curves in structural details, adopting the language
of the plaintiff’s expert, can it not be said that it is
‘‘substantially unshaped’’ and still within the lan-
guage and meaning of the claim of the patent, and
- therefore anticipating the plaintiff’s patent?

Exhibit ‘‘B’’ has also edges of different elasticity
to prevent the corset from curling.

In 'the result, comparing garment ‘“B’’ and gar-
ments ‘‘7’’ and ‘‘8’’, would not this combination or
* their construction perform absolutely the same func-
tion? I eannot conceive that the principle involved
in the plaintiff’s patent was new at the date of the
patent. After all, does not the plaintiff’s article
amount to a mere elastic band, of an undefined width
to be placed around the body by way of support? :

All of these articles, or articles similar to. the ex- |

hibits above mentioned, were on the market and be-
" ing sold to the public prior to the alleged invention.
I shall now approach the consideration of that part
of the evidence in respect of some of the American
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patents, and the publications, produced at the trial,
in respect of these garments.

The American ‘‘Lackey’’ patent of 1906, Exhibit
““A’’, disclosed a ‘‘girdle’’ consisting of a flat body
portion whose upper and lower edges are not only
substantially, but actually, parallel. The body of the
girdle 1s made ‘‘of some loosely woven fabrie which
‘““is cut on the bias, so that it really yields to give
‘“‘some fulness to the girdle at the top and bottom
¢e® * * permitting it to conform to the body of the
“‘wearer’”’. The waist-band is made of tape and is
“‘therefore less yzeldmg than the rest of the g1rd1e ?

Another American patent (Exhibit ‘“W??), grant-
-ed in 1906 to Abadie Leotard, for a ‘‘waistband, belt
and the like’’, was also filed at trial. The prinecipal

feature of this exhibit is that it is of elastic material

of different degrees of resistance, the upper and

lower edges are parallel and it is unshaped to the

‘body of the wearer, and stretches longitudinally as
in the plaintiff’s patent.

Exhibit ‘‘X’? is an American patent granted as
-far back as 1884 to one Craig, and is for a ‘“corset’’
made of elastic material from top to bottom, with
3 elastic zones of different degrees of resistance.
The waistband being less yielding than the other
portions of the corset. The language used in this
‘patent is worth noting when reading the plaintiff’s
patent, and according to one expert this corset and
that of the plaintiff would produce equlvalent Te-
:sults.

Exhibit ¢“Y’’, an American patent, granted to one
‘Digney in 1906, is a combination of abdominal sup-
-port and hose-supporters as in claim No. 2 of the
-plaintiff’s patent. It is a curved band or girdle com-
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prising a plurality of zones, made of elastic webbing 1918
adapting itself to the shape of the body. . Treo Co.

On the question of prior publication, as establish- 3&2‘3‘;"6’3‘
ing the state of the prior art, the defendant pro- %‘:ﬁf;ﬁ:ﬁ:ﬁ”
- duced a copy of “‘Femina’’, of March 15th, 1912,
which had been used by defendant when manufac-
turing his own corset, and wherein we find, at page -

27, cuts of corsets showing great similarity with the
class of corsets in this case, and which possess the
characteristic elements so much relied upon by the
plaintiff. The description indeed reads as follows:
““Le No. 1618, est une combinaison gainant absolu-
“‘“ment le corps qu’elle laisse souple et onduleux;
““en tissue caoutcheuté renforce a la taille * * .*
““Le No. 1621 est une ceinture caoutchouteé. Cette
‘“‘ceinture est renforcee tout autour du haut, du bas,
‘‘et de la taille, sans que son epaisseur 'en soit aug-
‘““menteé, ce qui la rend tres resistante en lui per-
‘‘mettant de suivre tous les mouvements du corps
‘“sans se deformer.’

In 1913 witness.- Amyot says he also had in his
possession the publication called ‘‘The Corset and
Underwear Review,”’ and at page 33 thereof we
find that among the corsets exhibited.in September .
of that year there was, as deseribed therein, ‘‘a cor-

“‘set of a webbing arranged in 3 sections, the top
“and bo’ttom section of elastic and the centre non-
‘“elastie.’ :

By way of supplement reference may also be had
to the Claverie catalogues and circulars, viz., in"
Exhibit ¢“D?’ at p. 35; Exhibit ““F’’ at p.p. 18 and
19; in Exhibits “E”, “H-a’’ and “H-b”’ at p. 2,
and in Exhibit 10 at p.p. 12 and 13. These are prac-
tically cuts and plates having the features and ele-
ments found in Exhibit “‘B’’ discussed above, and
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which in the result disclose the same or equivalent
elements combined in substantially the same way
and producing practically the same results as plain-
tiff’s corset.!

Having already considered the state of the prior
art in corsets, I must in the result come to the con-
clusion that all the features, functions and eon-

trivances claimed in the combination of the present

patent are also to be found in other corsets, spec-
ifically or generally. The most the patentee has
done was to adopt, without invention, in the manu-
facture of his corset, old contrivances of a similar
nature found in other corsets and producing similar
results. The adaptation of old functions or con-
trivances to a new purpose, especially to the same
class of drticle, would not even constitute invention.
There is no subject matter where invention is want-
ing.”? Moreover, the combination claimed in this case
does not imply invention.’

The proposition that the article in question has
been a commercial success, and that it can be pro-
duced cheaper than before alone would establish a
patent, is to my mind unsound, as it would have the
effect of enlarging the patent law by bestowing upon
successful commercial adaptations a privilege con-
fined to an invention that is new and useful. In-
deed, success cannot be said to be the test to a right
to the privilege of a patent, because most of the
time such success is due to business energy which
does not enter in the consideration of the patent
laws. And, indeed, if I find no ‘‘meritorious inven-

1 See Hunter v. Carrick, 11 Can. S.C.R. 800,

2 Terrell on Patents, 5th Ed., p. 88,

3 British United Shoe Machinery Co. v. Fassell & Sons, 26 R.P.C.

632%; British United Shoe Machinery Co. v. Standard Rotary
Machine Co., 35 R.P.C, 38,
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tion’’ in the plaintiff’s patent, I do not destroy, as  1%18
claimed at trial, the plaintiff’s commercial $uccess. T3¢

. They can go on, as Claverie and others have doue &%’Sﬁ?%’é‘ '
in the past, and sell their goods, unprotected by a Beasons §t°r
patent, on their merits and extend their trade in the

article by business energy and capacity.*

Eagle Lock Co. v. Corbin Cabinet Lock Co. is
authority for the proposition that, ‘‘There is no
‘‘patentable invention when the peculiar structure
‘‘necessarily resulted from the fact that the patentee
‘‘wanted to combine certain old elements, and a per-
““son skilled in the art would naturally group the
‘‘elements in the way the patentee adopted.”” -

It certainly cannot be said that the combination
claimed by the plaintiff’s patent lies so much out
of the track of former use as to evolve ingenuity
of invention. '

As already said, the functions of the combination
claimed in the plaintiff’s corset are substantially to
be found in the Claverie corset, lixhibit ““B”’, and
others; and, as all the parts going to make the plain-
tiff’s corsets are obviously old, he can only claim in
respect of the combination, as he has done; but his
comhination is substantially anticipated both by
patented and unpatented corsets, and this combina-
tion is obviously without ingenuity of invention,
without which a patent cannot be sustained.

The combination of the patentee did not, consider-.
ing the state of the knowledge of prior art, disclose
any new funetions or diseovery whicn could, to my
wind, amotnt to invention. I cannot perceive any
ingenuity of invention in the plaintiff’s patent, con-

18ee Terrell on Patents, pp. 84, 85, 88, 90; Waterous v. Bishop,
20 U.C.CP. 29, -
2 64 F. R. 789.
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sidering the state of the art and knowledge at the
date of the patent.

Under our patent law a patent is granted as a
reward for invention, whereby restraint upon com-
mercial freedom in respect of the use of the patent-
ed invention necessarily results; and a court cannot
be too careful in insisting that it is only when the
requirements of the law have been satisfied by the
patentee that the public will be prevented from using
common and well-known articles or devices for a
common purpose.

“‘There is no sufficient invention in merely apply-
‘‘ing well-known things, in a manner or to a purpose
“‘which is analagous to the manner or to the pur-
‘“pose in or to which it has been previously ap-
‘‘plied.”

In view of the prior art, I am of opinion that not
only is there no contrivance or device that is new in
the plaintiff’s patent, but that there are no new
features in the combination claimed, the same fea-
tures having been previously obtained in other cor-
sets.

The case of Consolidated Car Heating Co. v.

- Came® went even so far as to decide that ‘“In an

‘‘action for infringement of a patent, if the merit
‘““of the invention consists in the idea or principle
“‘which is embodied in it, and not merely in the
‘““means by which that idea or principle is carried
‘‘into effect, the patentee must shew that the idea
“or principle is new; and must fail if the merit of
“‘his invention lies merely in a new combination of
“‘known features.”’

1 Nicolas on Patent Law, p. 28, and cases therein cited.
2 [1908] A.C. 509.
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The present patent relies on the functions per-

formed by the combination of old and wellknown ,'

devices; but in view of the knowledge of. the prior
art, it must be found that such known features of
" such combination were by no means new. Corsets
of elastic fabric of zones of different resiliency,

 with less resilient band at the waist, with the fea- -
tures of the patent, were in existence before the -

“date of the patent and performing in their combina-
tion the functions claimed. .And paraphrasing the
language of Ritchie, C.J., in Ball v. Crompton Cor-
set Go.,' I come to the conclusion the plaintiff’s pat-
" ent does not possess any element of invention, and
I can, in no sense, ‘‘find. any creative work of an
‘““inventive faculty which the patent laws are in-
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‘“‘tended to encourage and reward,’’ and as already -

said, the fact that the plaintiff’s patent has proved

successful does not necessarily establish that it is -
an invention entitling him to a patent. There is in

that case very apposite language in respect of a
patent for corsets that will apply to the present
case with great propriety and where the pronounce-
ment was against the validity of the patent g

In the case of Yates v. Great Western R. W. Oo
it was also held that although the patented article
was a most useful contrivance it could not be the
subject of a patent as it was wanting in the element
of invention. .

The functions which the present joaténtee claims

as new in his combination would, as well to a person

of -ordinary skill in the manufacture of corsets as

to the unwary purchaser, appear, knowing the prior

. 113 Can. S.C.R. 475.
2 See also Williams v. Nye, 7T R.P.C. 62.-
32 A.R. (Ont.) 226.
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" state of the art, to be old or even a case of ‘‘double

use’’ involving no ingenuity of invention.

Perhaps I should not dispose of the case without
offering some short observations with respect to
Exhibits 14 and 15, which are copies of judgments
delivered by the Courts of the United States upon
the plaintiff’s patent. Exhibit No. 14 is the copy
of a judgment obtained by consent of the parties
and as such does not amount to more than an ar-
rangement or compromise between the parties there-
in mentioned. It is hardly necessary to say that it

1s a class of judgment upon which no reliance can be

placed with the view of using it as a determination
by the Court upon the validity of the patent. Then
Exhibit No. 15 appears to be another judgment be-
tween the parties therein mentioned. Canadian
Courts, like the English Courts, are accustomed to
treat the decisions of the American Courts with
great respect, although they are in no manner bound
by them.? However, the case appears to be unre-
ported, no reasons for judgment are available, and
it is impossible to ascertain upon what ground the
conclugions of this judgment were arrived at. I
therefore, fail to conceive how I could make any use
of these judgments.

The defendant company, besides attacking the
validity of the plaintiff’s patent, denies any infringe-
ment of the same, and, moreover, alleges it has ob-

1 Potts v. Crearer, 165 U.S. 6597, See also Wismer v. Coulthard,
22 Can. S.C.R. 178, Copeland-Chatterson v. Paquatte, 88 Can.
S.C.R. 451, Northern Shirt Co. ». Clark, 38 D.L.R. 1, 17 Can.
Ex. 278, and cases therein cited; and Wilson v. Meldrum,
Coutlée’s Dig. S.C.R. 1089,

2 See per Halsbury, L.C. In Re Missouri Steamship Co. (1889)
L.R. 42 Ch. D. 830; per Brett, L.J., in The Queen v. Casiro,
L.R. 5 Q.B.D. 6516; and per Kekewich, J., in Re De Nicols,
[1898] 1 Ch. D. 403 at 410.
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tained Canéd‘i&n patent No. 171276 on August 8th,

1916, for manufacturing the article or corset which
is now claimed by the plaintiff as an infringement
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of his corset. A subsequent patent is no defence to Boasons for

the infringement of a prior patent.! Had the plain-
tiff’s patent been' found good and valid, T would

_obviously, without any hesitancy, have found that

the defendants had infringed. However, in the view
I take of the case consideration of the question of
infringement is unnecessary, except in respect of
its bearing on the allowance of costs.

Coming to the question of costs, I must. say that }

in view of all the circumstances of the case, I feel

somewhat perplexed. As a general proposition, if -

an action is dismissed for want of validity of the
patent, it should primad facie carry with it all costs

in favour of the defendant; but there may be cireum-.

stances which would abate this primd facie claim

and justify the exercise of diseretion by the. Court

to withhold full costs.?
There is nothing in the Canadian Patent Act to

hamper the Court in the exercise of its discretion

upon the question of costs, which in this case falls
‘within the provisions of Rule 290, that has statutory
force. Tt is, however, quite clear that there are,
. under the English A¢t, provisions lealing specifical-
ly with costs under certain circumstances, differing
therefore from our Act. With this qualified ob-
servation I wish to refer to most apposite language

which has fallen from the lips of some of the emin-

ent Judges on this question of costs. Bowen, L.J.,
in Badische Anilin und Soda Fabric v. Levinstein®

says: ‘‘It seems to me that, without laying down

L @rip Printing & Publishing Co. v. Butterﬁeld 11 Can. S.C.R. 291
2 Vancouver v. Bliss, 11 Ves. 463, 82 E.R. 1164. ’
329 Ch. D. 366 at 419. -

udgment.
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‘“‘any hard and fast line, or trying to fetter our dis-
‘‘cretion at a future period in any other case, we are
‘‘acting on a sensible and sound principle, namely,
‘‘the principle that parties ought not, even if right
““in the action, to add to the expenses of an action
‘‘by fighting issues in which they are in the wrong.
‘It may be reasonable as regards their own interest,
‘“and may help them in the conduct of the action,
“‘that they should raise issues in which in the end
‘“they are defeated; but the defendant who does so

" ““‘does it in his own interest, and I think he ought

‘‘to do 1t at his own expense.’’ See also Bennington
v. Hill}

Again in Dicks v. Yates,” Jessel, M.R., said: ‘I
“‘think that the Court has a discretion to deprive a
‘‘defendant of his costs though he succeeds in the
‘‘action, and that it has a discretion to make him
‘““pay perhaps the greater part of the costs by giv-
““ing against him the costs of issues on which he
‘‘fails, or costs in respect of misconduect by him in
‘‘the course of the action.”’

Moreover, in Lhe consideration of the question of
costs I do not think that the tribunal is exclusively
confined to the abstract result of the litigation; it
may also consider the defendant’s conduet previous
to and conducing to the action. Is it not the duty
of the judge, before arriving at any pronouncement,
to consider the whole circumstances of the case from
beginning to end? Everything which led to the
action, everything in the conduct of the parties
which actually prompted and originated the pro-
ceedings should be considered.

18 R.P.C. 326.
218 Ch. D. 85.
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Had I not disposed of the present case upon the ‘

question of the validity of the: patent, I would have
found without hesitation, as already mentioned, that
the defendant’s corset constituted an infringement
of the plaintiff’s patent. o
But in the present case there is more. The de-
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fendant did not only copy that gdrset manufactured - .

by the plaintiff, which he alleges was not patentable,

. but be also, in 1916, applied-and obtained from the
Canadian Patent Office, a patent which is now filed
‘of record as Exhibit No. 5, as alleged in his state-
ment of defence. In the specifications of that pat-
ent, we find at 5 or 6 places the identical language

~which'is also found in the plaintiff’s patent. If the.

defendant was truly in earnest in believing the

plaintiff’s patent invalid for want of novelty or in- =~

- vention, how could he in earnest apply for a similar

patent, taking from the plaintiff’s patent the very - |

same language and using it in his own specification?

How can the defendant reconcile, with any consist-
ency, the duality of this position?

Under all the circumstances of the case on thls,
question .of costs, I think justice will be done if the.

plaintiff were allowed a certain amount of costs on* |

the questmn of infringement, and the defendant were

given qualified general costs upon the issue of want,
of validity of the patent considering the plamtlff
was successful on the question of infringement; and
those costs should not be as ample as in a casé where
no such ecircumstances as above mentioned had ex-

" isted. And with the view of carrying out this prin- _

ciple, and avoiding the taxation of costs upon two

issunes with set-off and proceeding under the pro- .

visions of rule No. 290 of the Rules and Regulations
of the Exchequer Court of Canada, I hereby direct
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that the defendant’s costs shall be hereby fixed and
allowed at the sum of $300 _in lieu of taxed costs.

Therefore, the plaintiff’s patent is found invalid
for want of subject matter, or ingenuity of inven-
tion, and the action is .dismissed with costs to the
defendant fixed at the total sum of $300.

Action dismassed.

Solicitors for plaintiff: Rowell, Reid, Wood &
Wright.

Solicitors for defendant: Taschereau, Roy, Can-
non & Co. -




S~

VOL. XVIII] EXCHEQUER COURT REPORTS. |

IN THE MATTER OF THE PETITION 01; RicHT oF
ERNEST N. BONNEAT,

SUPPLIANT,

AND

HIS MAJESTY THE KING,
RESPONDENT.

_‘Neglagence—Of custom ozﬁcmls—l’)etentwn of ammals—Lmabzhty

The liability for wrongful seizure and detention of animals by
the Crown’s custom officials being one in tort is not actionable

against the Crown. ,

P E'I‘ITION OF RIGHT to recover damages for
the illegal seizure and detention of animals by the :

Canadian Customs authontles

Tried before the Honourable Mr. J ustlce Cassels, :

at Ottawa, March 27, 1918.
P. F. Casgramn, for suppliant.
C. P. Plazton, for respondent. ‘ _
CasseLs, J. (April __9', 1918) delivered jﬁdgment.'

A petition of right ﬁledl on behalf of Ernest N. |

Bonneau. The petition alleges that he is a cattle
trader carrying on-business in the Province of Que-
bec. He alleges that on or about June 14th, 1915,
a carload of animals belonging to him was seized
by the Canadian Customs authorities at Farnham,
in the Province of Quebec. Further, he alleges that
the car containing lambs, ete., consigned to William
Davies & Co., Limited, was illegally detained at
Abercorn for over a week.’ ‘
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The 4th paragraph of the petition of right reads
as follows:

.*“That the said seizure was made by the officers of
“‘the Canadian Customs Department as aforesaid
““‘illegally, maliciously and with the intent to cause

““your petitioner damage and annoy him in the con-

‘‘duct of his business, and to prevent him from de-
“‘livering the said animals to William Davies & Co.,
““to whom he had sold them, thereby causing your.
‘“ pgtitioner a loss of $640.71.”’

Paragraph 5 reads: ‘‘That the officers of the said
¢Customs Department acted without any reason-
‘‘able grounds whatever in seizing the said animals .
““belonging to your humble petitioner.’’

Paragraph 8 reads: ‘‘That your humble peti-
‘“‘tioner is of opinion that the said illegal and ma-
““licious seizure made by the Customs officers was
*s0 made in the spirit of vengeance.’’

Paragraph 9 reads: ‘‘That on account of the said
““malicious and illegal seizure, your humble peti-
‘‘tioner has suffered loss and damages.”’

The petition then details the damages claimed.

To this petition the Crown filed a statement of de-
fence setting up that the petition of right is insuf-
ficient and bad in law because it does not allege any
cause of action against His Majesty, ete.

An application was made for an order to have
the question of law determined, practically amount-
ing to a demurrer to the petition of right.

The case came on for argument on Mareh 27th
last. Mr. P. F. Casgrain appeared in support of
the petition, and Mr. C. P. Plaxton for the Crown.

On the argument I was of opinion that the case
alleged was purely one of tort, and that His Majesty
was not liable. Mr. Casgrain presented his case in
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support of the petition with great é;bility and in-

genuity, so much so that T reserved judgment in
-order to consider the points raised by Mr. Casgrain
. and the authorities cited by him. I have since the
argument considered the questions, and am still of

137

1918
e
BoNNEAU
v. -
Tue King.

Beasons fer
Judgment.

opinion that the case made is one purely in tort, and

under a long series of decisions, both in the Supreme:
Court of Canada and elsewhere, in my opinion there -

is no liability attaching as against His Majesty.
The qiuiestion of liability against the officer who

so maliciously acted is another question. Boyd v. -

Swith,' may be referred to—but as the officer was
‘not before me, the point does not arise.

I think the petition should be dismissed, and W’ith. -

costs. : - , _ : ,
: . Pelition dz’smz'ssed.

.14 Can, Ex. 116,
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THE KING, ox THE INFORMATION OF THE ATTORNEY-
GENERAL 0F CANADA,
PraINTIFF,
AND

ROBERT A. BRENTON, MINNIE E. BRENTON,
anp EDWIN D. KING, '
DEergNDANTS.

Ewxpropriation—Water lote—Valuation—Riparian rights—Damages—
Loss of access—Right of way.

The Crown having expropriated some water lots in the outskirts
of Halifax, N.S.,, for the purposes of Halifax Ocean Terminals, it
sought by an information to have determined the amount of com-
pensation.

Held, that in the absence of any sales of similar property in the
neighbourhcod from which the value of the property could be ascer-
tained, a valuation of seven and a half cents per square foot was a
fair basis of compensation, adding thereto a 109% allowance for the.
compulsory taking; that the owners were also entitled to damages
for the depreciation of property not expropriated, occasioned by the
loss of access to the water-front for boating and bathing purposes,
and of a right of way they enjoyed over a railway, as a result of the
expropriation.

I NFORMATION for the vesting of land and com-
pensation therefor in an expropriation by the
Crown.

Tried before the Honourable Mr. Justice ‘Cassels,
at Halifax, N.S., September 27, 1916.

J. A. McDonald, K.C,, and T. §. Rogers, K.C., for
plaintiff.

L. A. Lovett, K.C., and E. King, for defendants.
CassgLs, J. (June 4, 1918) delivered judgment.

This is a proceeding on behalf of His Majesty on
the information of the Attorney~Genera1 of Canada
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) agalnst Robert A. Brenton, Mmme E. Brenton, and
* Edwin D. ng, to have it declared that certain lands

expropriated for the purposes of the Halifax Ocean

Terminals be declared vested in His Majesty and

that the compensation payable therefor be ascer-
tained by this Court.

The defendant, Edwin D. King, was made a de- .

fendant, as mortgagee holding a mortgage against

a portion of the lands. This mortgage has been paid.

_off, according to the statement of counsel, and he
is no further interested in the present action.

The case came on for trial before me at Halifax
on September 27th, 1916, and subsequent days.

Counsel undertook to file a memorandum in re-
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ference to the title,'and certain other material, and

it is only lately that I received a memorandum sign-
~ed by both counsel agreeing upon certain facts of

importance in connection with the decision of one.

branch of the case. I shall have to refer to this
later on,

The properties in questmn are situated in the

village of Rockingham, about 4 miles from the post

office in Halifax. There is not much difference. of

opinion as to the values of the part1cular properties

expropriated

The property of Robert A. Brenton, the husband,
: contalns 19,634 square feet, and situate upon his
property is a small bungalow. _Exhibit No. 3, filed

in the action, shows the properties. The Crown
‘have offered for this particular property the sum

of $1,410, viz., at the rate-of five cents a square foot.
The defendant, Robert A. Brenton, claims the sum
of 714 cents a square foot, the differénce in dollars
and cents being comparatively small.
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The property owned by Mrs. Brenton comprises
an area of 10,627 square feet. On this property is
situate a house and sheds. In the same way the
valuation placed upon the land by the owner is 7%
cents a square foot, the Crown’s offer being five
cents a square foot.

It is difficult to arrive at an accurate valuation,
on account of the absence of sales of this particular
class of property in the neighbourhood.

The properties both of Robert A. Brenton, and of
Mrs. Brenton extended to high water mark. In
front of the property of Mrs. Robert A. Brenton is
a water lot granted subsequent to Confederation.
The question of the validity of the title to this water
lot has not arisen in this case. The Crown in the
information filed have not claimed the water lot;
and, as stated by Mr. Lovett at the opening of the
case, there is no claim made in this case to the water
lot, the claim being based upon the riparian rights.

There is some confusion as to the number of
square feet in these particular properties, but not
of any material moment. The figures which I have
given are the figures stated in the information and
are the figures shown by the plan.

I will deal first with the question of the value of

the lands expropriated before proceeding to deal

with the legal question, namely, the question of the
damage which Mrs. Brenfon claims by reason of the
depreciation of certain lands to the west of the rail-
way right-of-way.

Mr. Clarke, who acted for the Government in’
making the valuation, concedes that the value of
five cents per square foot placed by him upon the
lands In question, is merely an arbitrary figure

arrived at without the advantage of any sales in the
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neighbourhood to guide him in regard to the mat-
ter. He does, however, admit that the lands in ques-
~ tion are of greater value than the lands which were
valued by him in the Mazwell case,® in which I had
occasion to give judgment. In that case he had
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placed a valuation upon the land of five cents a

square foot.

James E. Roy is a gentleman whose evidence im-
pressed me as being very fair, and he is a man with
good knowledge of the values of suburban proper-
" ties. Mr. Clarke, referring to Mr. Roy, states as
follows: ‘‘Mr. Roy has a good knowledge of subur-

““ban properties. He has a lot of money in suburban .

“‘properties.’’

*‘Q. You would call him competent to judge, pro- .

‘‘vided he gives his evidence in a fair Wa'y“!——A.
{‘Yes ) - .

I may state that I think Mr Roy unquestlonably

gave his evidence in a fair way, and I accept his

statement as to values. I think in fairness to Mr.

Clarke, I should state, that his evidence was also

given with a desire to be fair, but I do not think he
is as competent to judge as Mr. Roy in regard to this

particular class of property. The difference in'ques-
tion between these two gentlemen was comparatlvely

trifling.

Robert A. Brenton gave his evidence. He valued

the 19,636 square feet at 714 cents per square foot;
and the bungalow at $250, making in all the sum of
$1,722.55—and with this valuation Mr. Roy concurs
—and I find that for this property the proper sum
to be allowed to Mr. Brenton would be the sum of
$1,722.55, to which should he added 10 per cent.

117 Can. Ex. 97, 40 D.L.R. 715.

;"

N
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-In regard to Mrs. Brenton’s property expro-
priated, containing 10,527 square feet, at 714 cents
per square foot, the value would be $789.52. On this
property is a house and outbuilding which Robert
A. Brenton values, for the house $1,200 and for the
outbuilding $50. Mr. Roy valued the dwelling on
this property at $1,000, and the outbuilding at $50,
which amounts to $1,050. This amount being added
to the sum of $789.52 would make a total of $1,839.52,
which, I think, would be the fair value to be allowed
to her, and in addition she should be allowed ten
per cent.

- This disposes of the question of wvalues of the
properties of Robert A. Brenton and of Mrs. Bren-
ton actually expropriated.

The defendants by their defence have claimed the
sum of $8,500. This sum of $8,500 includes both the
sum claimed by the husband, and the sum claimed
by the wife. I do not know whether or not they pro-
pose to treat their moneys which are allowed as
joint property or not. In the settlement of the
judgment this matter can be adjusted.

A further claim is made on behalf of Mrs. Bren-

“ton, which involves more of a legal question than a

question of values. As I will point out there is
practically but little difference of opinion on the
question of value.

It would appear that in the year 1854, what was
then called the Nova Scotia Railway was construct-
ed. This railway subsequently became a part of the
Intercolonial Railway, and it was with a view of
widening the right-of-way for the purpose of creat-
ing shunting yards that the properties of the Bren-
tons have been expropriated.




VOL.XVIiL.] EXCHEQUER COURT REPORTS.

~In 1854, Mrs. 'Brehfoif, or her predecessors in -

title, owned a piece of land situate on the west side

.of-the old Nova Scotia Railway as then constructed. .

They also owned the land on the western side of the
main highway from Halifax to Bedford, a hlghway
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which has been in existence from time immei}'lorial. - .
It would appear that when the Nova-Scotia Rail- -

~ way expropriated the land for their _x'ivght~of-way,
they gave to the owners a right-of-way extending
across the railway tracks. This right-of-way was
used to enable the owners of the land to reach a

wharf -which had been constructed on the water- :

front in connection with the property of Mrs. Bren-
ton expropriated by the Crown, and the other pro-
perties now owned by her. Owing to the lapse of
time it has been difficult to procure accurate evi-
dence. Mr. Dav1dson, who was called, shows that
at all events for nearly 50 years there was the Fight-
of-way across the railway. Apparently this right-

‘of-way was guarded by gates and was planked dur- -

- ing the summer months, and thai the Wharf Waé

used for the purpose of shipping lumber and lime |

from the propertles on the other side of the tlack
There is no contest practically in regard to Lh1s
poirit. Mr. Rogers, K.C., who was ‘acting for the
Crown, and who has spent a considerable amouiif
of time in considering the facts, puts it in this way

at the trial: ‘I say the right-of-way is from the -

““public way down to the shore. It is separate. It
‘“is a question whether any damages could be re-
“‘sovered, but if so, it should be very inconsiderable.

“‘His LorpsarP—Those lands on the west 31de are
‘‘¢onnected with the right-of-way. “

“Mr. Rogers—Yes, Mr. Brenton, When he. bought'

“the whole of the land, in that connection bought
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““the right-of-way which extended from the east side
““of the public road across down to the railway and
‘‘thence across the railway. d

*His LorpsHIP—I asked the question whether the
“‘right-of-way was limited to those lots on the water
‘““side of the highway down to and across the rail-
“way, or as well to the lots on the west side of the
“‘road.

“Mr. Rogers—It was purchased all at the same
“time.

‘‘His Lorpsarp—I asked Mr. Lovett whether it
““was not a right-of-way which was confined to the
“lots on the other side of the highway.

“Mr. Rogers—The lots are deseribed in-three
‘““different parcels.

““Mr. Lovett—And the right-of-way is attached
““to all of them, each one of them having a rlght of-
‘“way to the shore.

“Mr. Rogers—I am expressing some doubt as to
"“whether the legal situation was not somewhat dif-
‘““ferent. Supposing that on that lot where Brenton
“‘lived there was held to be a right-of-way, a right
““t0 go through someone else’s land to the shore;
‘‘that was this case: undoubtedly that man would
“‘be entitled to recover damages; but there were
‘‘three lots, and the deed says, ‘Together with a
“‘right-of-way from the east side of the road to the
‘‘shore,” as a separate parcel or easement. The
‘““owner of the land, while he owned all those three
“‘Jots, of course, could use all that right-of-way. He
“bought it and could use it, but the question is, is
‘“‘that in a commereial or business sense so pertin-
‘‘ent to this land up here that it is anything more
‘‘than a nominal value to the land down there?”’
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The lots referred to include lots both on the west
side of the right-of- -way taken by the Nova Scotia
Railway and bounded on the west by the highway,
as also the lots held and owned by the same owner
on the west side of the main highway.
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An agreement was filed describing the title, s1gned ,

~ by the solicitor for the plaintiff and by the solicitor
for the defendant, in the words following:

“1. The whole of the property of Mrs. Bren-ton,’
‘‘consisting of the lot-between the railway right-of-

‘‘way and the shore of Bedford Basin (the expro-

“‘priated area), the lot between the railway right-of--

““way and the main road and the lot on the west of

“the main road, together with the adjoining lands

‘on both sides, and together with the rai’lway right- .

of—way before same was expropriated, was held as -

‘one undivided property by Thomas Davison, who

‘“‘procured title thereto by deeds dated 1838 and
¢¢1839, recorded in Book 66, page 50, and Book 67,
‘““page 500.

449, In June, 1854, the plans of the Nova Scotia
‘“‘Railway were filed in connection with the expro-
“propriation of the right-of-way.

““3, In August, 1854, Thomas Davison conveyed
“‘the whole block of land to John Davison by deed
“‘recorded in Book 107, page 581. The description
“of the lands so conveyed makes no reference to
‘“the railway right-of-way.

““4. In 1869, John Davison conveyed the lot of
“‘land between the shore and the railway right-of-
‘““way (the expropriated area), the lot of land be-

‘‘tween the railway and the main post road, and the

“‘lot of land west of the main post road, together
“‘with a right-of-way over the road from the main




146

1918

e g
Tue King

LR
BrenTON.

Beasons for
Judgment.

EXCHEQUER COURT REPORTS. [VOL.XVIII.

‘“‘post road to the shore to George Roome by deed
‘“recorded in Book 161, page 644. The deScription
““in said deed is as follows: |

‘“All those three lots and parcels of land situate
‘““on the western side of Bedford Basin, in the County

““‘of Halifax, immediately joining the south side of

‘“the property of Ephraim E. Burgess, and particu-
““larly described as follows; namely, lot number one,
‘‘beginning at. the western shore of Bedford Basin,
‘‘at a post on the south line of Ephraim E. Burgess’
‘‘property; thence to run westerly on said southern
‘line or south seventy-six degrees west to the Pro-
‘‘vincial Railroad; thence- southerly by the side of
‘‘the railroad two chains and eighty links to a post;
‘thence north eighty-one degrees and forty-five
““minutes east to the shore of Bedford Basin at high
““water mark; thence northerly by the various
‘‘courses of said shore to the post at the place of

© “‘beginning. Second lot, above railway, east side of

‘‘Bedford Basin. Third lot, on west side of road;
‘‘together with a right-of-way for the said George
““Roome, his heirs and assigns, his and their ser-
‘‘vants, tenants and agents, at all hours of the day
‘‘and night, with cattle, carts and all kinds of
‘“‘vehicles, in, over and upon the road or passage
“now located at the north end of the said John
‘‘Davison’s house, and leading from the main post
“road to the wharf, situate on lot number one here-
‘“‘inbefore described, said road or passage to be of
‘¢ sufficient width for conveniently using the same for
‘“‘carting and trucking thereon.

5. The said George Roome was the predecessor
“in title of Mrs. Minnie E. Brenton, the present
‘‘owner of the three lots, and said lots have always
“been held and owned by one owner from the time
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‘‘same were conveyed as one property to ‘the sald
“‘George Roome. :

““6. The evidence of Christopher Davison on the’

‘‘record shows that the right-of-way, or road, from

‘‘the main post road to.the sea shore on lot expro- .

“‘priated existed and was used in connection with
' “‘this property owned by one person, that the said
‘“‘roadway continued to exist and be used in con-

“‘nection with said property down to the time of ex-

‘‘propriation, the only difference being that gates
‘‘were erected on each side of the railway right-of-

‘‘way and in winter time the planks which were put -

‘“between the rails in the summer months to prevent
“‘derailment were removed and replaced by the rail-
“‘way inthe spring. The gates were maintained by

‘‘the railway. Davison’s recolleotlon does not g0

“‘back of 1865
“¢7, There is no written record that can be found
“‘with reference to the old Nova Scotia Railway pro-
“ceedmgs after the filing of the plan referred to in
“‘paragraph 2 hereof.

‘““Dated at Halifax, N.S., November 8th, 1917. ..

It appears there are o records obtainable in re-
gard to the proceedings at the time the Nova Scotia

Railway expropriated the lands, and all that we have:

is that in point of fact a right-of-way was given by
the railway and was continuously used in the man-

ner indicated. I desired to have evidence as to the -

dates of the erection of.the houses on the lands on
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the west side of the highway, but have been latély .

informed by counsel that no such ev1dence can be
procured S
I am of opinion that these properties being held

by the ssame owner, that the right-of-way over the

railway and: the right to reach the water-front was
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a valuable asset, and that the expropriation of the
property of Mrs. Brenton, taking away all access
by this right-of-way to the waters of Bedford Basin
was a very serious injury to the property not ex-
propriated, situate between the right-of-way and the
main highway, also to the properties to the west of
the highway. The locality in question was intended
as a summer resort for the citizens of Halifax, and
in later years also became a winter resort. The
right of access to the water-front for boating pur-
poses and bathing purposes, ete., is a valuable right.
Mr. Robert A. Brenton places the depreciation upon
these properties at 25 per cent. Mr. Roy corrobor-
ates this claim. Mr. Clarke, in his valuation, paid
no regard to the question of the depreciation in
value of these properties. He admits, however, ihat
the cutting off of the access to the water depreciates
the rest of the property. He thinks the property
has depreciated from 10 to 15 per cent., if access to
the water is eut off. He is referring in his answer
to the property situate between the highway and the
right-of-way. He states, however, the same in re-
gard to the lands on the west side of the highway,
which, he thinks, would also be depreciated from 10
to 15 per cent., but, as he states, it is only a guess.
He agrees with Mr. Brenton and Mr. Roy that a fair
value for the land on the west side of the highway,
as also the land on the east side of the highway,
extending to the right-of-way of the old Nova Scotia
Railway would be about 10 cents per square foot.
He is unable to speak as to the value of the houses
situate upon these two properties not expropriated,
and I think the values placed upon them by Mr.
Brenton, and corroborated by Mr. Roy, should be

" accepted.
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I accept Mr. Roy’s statement, and I would allow
for the depreciation to these other properties 25
per cent., amounting to $4,130. This would allow
the defendants for the lands taken, the property of
Brenton, the sum of $1,722.58, the property of Mrs.
Brenton, $1,839.52, and for the depreciation of Mrs.
Brenton’s other lots the sum of $4,130, makmg in all
the sum of $7,692.10. ‘

The parties are entitled, I think, to 10 per cent.

on the sums of $1,722.58 and $1,839.52, but not upon -

the damages occasioned by the depreciation of the
properties not expropriated.

I think that if the defendants are allowed the sum
of $8,100 they will be fairly compensated for the
value of the lands taken, and all the damage which
they have sustained, mcludmg all claims for com-
pulsory taking and damage to the balance of the
farm.

The defendants-are entitled to interest and the
costs of the action.

- If T bave fallen into any inaccuracies as to meas-
urements, counsel will kindly communicate with the
Registrar.

Judgment: accordingly.
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In THE MATTER OF THE PETITION OF RIGHT OF

DAME LOUISE BONIN,

SUPPLIANT,
AND

HIS MAJESTY THE KING,

REesPoNDENT.

Negligence—Right of action—"dAscendant” relative—Stepmother.

A stepmother is not an “ascendant” relative within the meaning
of art, 1056 of the Quebec Civil Code, so as to entitle her to a right
of action for the death of a stepson killed while in the discharge of
his duties in a ship-yard of the Crown.

P ETITION OF RIGHT to recover for the death
of an employee while'in the service of the Crown.

Tried before the Honourable Mr. Justice Audette,
at Sorel, P.Q., June 5th, 1918.

Adolphe Allard, and P. J. A. Cardin, for sup-
pliant.

F. Léfebvre, K.C., for respondent.
AvupETTE, J. (June 15, 1918) delivered judgment.

The suppliant, by her petition of right, seeks to
recover the sum of $5,000 for alleged damages aris-
ing out of Alfred Goulet’s death, resulting from an
aceident which occurred while he was engaged in
the discharge of his duties as boiler-maker in the
Government shipyard at Sorel. .

On August 11th, 1915, Alfred Goulet was occupied
with other workmen in assembling or uniting the
head and the shell of a boiler. This head, which,
according to the evidence, weighed, according to
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some witnesses, about 2,500 lbs., and to others about 1918

S ——

4,000 1bs., was suspended on a tackle working on a  Boy™

traveller extending from one end of the building to = Kunc.

‘the other. To the truck, working on this traveller, 3udgment.
was attached a block, with 5 or 6 pulleys; and hang-
ing undér the block was a large hook, to which was
inserted a double strap of chains terminated with’
hooks opening at a bent of about 45 degrees. These
“hooks were inserted in the head of the boiler, which
was held upright by the tackle, and had thereby been
brought close to the shell. All around the inside
part of the head was a flange, which at the time of
the accident, rested, at the bottom, on the inside, of
the shell, which was lying on the ground.

The foreman had gone inside-of the shell with the
object of bolting the head and the shell together,
and finding that the hole on the flange did not quite
coincide with the hole in the shell, he ecalled out,
““Donnez un petit coup.’” On this; Alfred Goulet,
the deceased, took a erow-bar and raised the head
with it. By so doing the head slanted and its weight
was released from the tackle and the hooks slipped
out, the head falling upon Goulet. He died about an
hour and a half after being extricated from under-
neath this heavy piece of metal. - o

According to the evidence of the witnesses heard

in this case, the use of the crow-bar in the manner
' mentioned was very dangerous, and a manner of
operating’ unknown to them under ‘such circum-
stances, and one which never should have been re-
sorted to. The tackle should have been used. Al-
though Alfred Goulet is given a very good character,
and is presented as a good and experienced work-
man, he was condemned by all hands in respeect of
the use of the crow-bar.- This was the sort of work

L
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he was daily engaged in, and the tackle was always
used to move the head of the boiler; but it is to be
assumed that the victim had become so familiarized
with this class of dangerous work that he did not
see fit to take the precaution consistent with ordin-
ary prudence.

Goulet having died intestate, his brothers and
sisters inherited all he had at the time of his death,
obviously to the exclusion of his stepmother, who is
not a blood relation.

Be the facts as they may, a very serious question
of law confronts the suppliant and stands in her
way, preventing her from recovering. Indeed,
Alfred Goulet is not the son of the suppliant. He
is the son of Henri Goulet and of Marie Louise Gen-
ereux, his father’s first wife, as appears by the
baptism certificate filed herein as Exhibit No. 1.

Henri Goulet, the vietim’s father, married twice,
and the suppliant is the second wife and a step-
mother to Alfred Goulet, therefore there is no con-
sanguinity or blood relationship between them.

Under Art. 166, C. C. P. Q., children are bound
to maintain their father, mother and other ascend-
ants, who are in want. Under Art. 167, sons-in-law
and daughters-in-law are also obliged, in like cir-
cumstances, to maintain their father-in-law and
mother-in-law, and such obligation ceases when the
mother-in-law contracts a second marriage, and when
the consort through whom the affinity existed, and
all the children issue of the marriage are dead. How-
ever, the obligation towards a mother-in-law does not
extend to a stepmother, who cannot be considered as

“an ascendant. And, as it is said by Mr. Mignault,

no maintenance is due, under the circumstances, ‘‘a

1 Droit Civil Canadien, at p. 483,
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la seconde femme de mon pére (ma mardtre).”” — 1913

© S

Therefore, a step-mother is not an ‘‘ascendant’ . Boww

V.

within the meaning of the Code. . - TmeKme
The only right of action the suppliant can have, in  Tedgment.

the present case, as against the Crown—provided -
always the facts can be brought within the prov1s-" -
ions of sec. 20 of the Exchegquer Court Act—arises
under Art. 1056 of the Civil Code This article

- reads as follows:.

““In all cases where the person injured by the
‘‘commission of an offence or a quasi-offence dies
‘‘in consequence, without having obtained indemnity
“‘or satisfaction, his consort and his ascendant and
¢‘descendant relations have a right, but only within
‘“‘a year after his death, to recover from the person
“‘who committed the offence or quasi-offence, or his
“‘representatives, all damages oecasmned by such
- death.”” . .

Alfred Goulet after the accident and W}ule alive,
had a right of action under Arts. 1053 and 1054,
C. C. After his death, without having obtained in-
demnity or satisfaction, and he being unmarried,
his ascehdants alone had a right of action, and as
his step-mother (mardtre) is not his ascendant, with-
in the .meaning of the Code, she has no right of .
action. This right of action did not form part of
Alfred Goulet’s estate, and can only be exercised
by the blood relations mentioned in Art. 1056 of the .

- Civil Code for the torts suffered by them. See Mr.
" Mignault’s Canadian Civil Law, Vol. 5, p. 379, and .
the numerous cases therein cited. _

Therefore, the suppliant is not entitled to any por-
tion of the relief sought for by her petition of right,
and judgment will be entered for the respondent.

- Petition dismissed.
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1918 Ix THE MATTER OF THE PETITION OF RIGHT OF

R ALDERIC BOYER,
SUPPLIANT,
AND ‘
HIS MAJESTY THE KING,
’ RESPONDENT.

Negligence—Canal—Open bridge—Automobile—Reckless driving.

The suppliant, in the course of a joy-ride, driving an automobile
without a chauffeur’s license, attempted to cross a Government canal
bridge when the bridge was being opened and the gates down, after
being signalled to that effect by the bridge-master, resulting in the
machine and its occupants plunging into the canal.

Held, under the circumstances and evidence, the suppliant has
made out no case against the Crown, and that the accident was
brought about by his own negligence.

P ETITION OF RIGHT to recover damages for
alleged negligence of officers and servants of the

Crown.

Tried before the Honourable Mr. Justice Audette,
at Montreal, April 19th, 1918.

L. Camirand, and J. A. Thowin, for suppliant.
J. A. Sullivan, for respondent.

Avperte, J. (April 27, 1918) delivered judgment.

The suppliant brought his petition of right to re-
cover the sum of $1,525, for alleged damages result-
ing from an accident which happened while he was
driving an automobile, without the license of a
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chauffeur, in the course of a joy-ride and in the at-
tempt to cross over the Wellington bridge, over the
Lachine Canal, when the brldge was open and the
gates down.

At about 4 o’clock, on Sunday afternoon, July
15th, 1917, a vessel was coming up the Lachine Canal,
when the bridge-master, standing at point ¢ A’? (

. plan, Exhibit No. 1, rang a first bell, indicating the
bridge was to be opened. - At this bell, the bridge-

tender, or gate-man, being somewhere around point

‘““B”’ on the plan, put down his southern gates and
“the motorman got to his post, inside his small build-
ing, in the centre of the bridge, 23 feet above the
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travelled part thereof. This square bulldlng has 4

windows overlooking all around.

There being no traffic on the bridge, the brldge-'
master gave the second bell, which carried with it
the order to open the brldge When hearing the .
second bell, Drolet, the man in charge of the mechan-

ism, and placed in the small building 23 feet above
the bridge, after especially. ascertaining there was
no one on the bridge, started to open the brldge,
which is managed by eleetricity. :

Hanney, the bridge-master, testifies that before he

gave the second bell, he ascertained there was no one .
on the brldge, and that the gates were down; and

adds, that no one was in s1ght at the time the gates
were put down.

- However, after the second bell, and when ‘the
bridge had started to move, he says he saw an auto-
mobile, by St. Patrick Street corner, coming from
Verdun toward Montreal. He then ‘‘halloed’’ to

the gateman, on the south-eastern side, to stop the
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automobile, and he himself shouted once or twice.
Mullin, the gateman, standing in the streef, put up
his hands to stop the automobile; but its occupants
paid no heed to his warning, and he had to run out
of the street not to be knocked down.

Coming at a rate of speed between 16 to 17 miles,

~ aceording to some witnesses, and at 18 to 20 miles

an hour, according to others, the automobile dashed
into the gate. The radiator of this MecLaughlin
machine smashed the leg of the gate, raised the hand
or gate, and coming to the edge of the approach,
which the bridge had already left, plunged into the
«canal with its 5 occupants.

The éupport of the gate had been broken, the
hand of the gate scratched, forced and strained.
From that time on until the gate was repaired on
the Monday, ropes were used in place of the gate,
-which was taken down on the Monday and repaired,
.as testified by the foreman of the machine shops at
‘the Lachine Canal.

Freed from unnecessary details, these are the
facts as testified by witnesses, who impressed me
both by their demeanour and the honest manner in
-which they gave their evidence. This evidence is the
result of the testimony of the bridge-master, the
_gateman, the engineer at .the bridge, and also by an
entirely disinterested intelligent witness, an em-
-ployee of the Montreal Street Railway, who was sta-
‘tioned on the south-eastern end of the bridge, and
-who witnessed the accident.

In face of this evidence, the suppliant, who was
‘Teard as a witness, under his oath testified the gates
-were opened and that no signal to stop was given
“him. ' Repeating if the gate had been closed, he
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would not have passed, and that after getting be-
yond the gate the left wheel of his motor ran onto
the moving bridge, where, after being suspended for
a short while, they plunged into the canal, as above
mentioned. © The suppliant further stated he per-
haps touched the gate with the top of the motor, but
that he did not perceive it himself. This painfully

reckless testimony is corroborated by one of the
occupants of the automobile, who was asked whether

he had heard the suppliant giving his testimony,
and whether he approved of it, and he answered in
the afﬁrmatwe

The other two occupants of the automobile, be-
sides the child, were not heard as witnesses.

As a sequence of this testimony, the suppliant
charges the officers of the Crown with negligence

for leaving the gate open and for want of giving-

warning when the bridge was open. Is such be-
haviour and testimony the result of mental insolv-

- ency or of dishonesty?

However, without unqualified hesitation, I ﬁnd the
evidence adduced on behalf of the suppliant as most -

unreliable, and disbelieve it. The abuse of the
sanctity of an oath was most manifest in the present
case. I will leave the persons who have been guilty
of such an abuse to settle the matter between their
conscience and their God.

. T leave the case at this point untrammelled with
any further details which would only go towards

establishing more clearly the result I have arrived '

at.
The case is not proven.-

The suppliant has been financially the vietim of
his foolhardy and reckless driving. Seemingly the
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case would, with greater propriety, under the cir-
cumstances, have come before this Court at the in-
stance of the Crown for the damages caused by the

suppliant.
There will be judgment dismissing the action,
and with costs, in favour of the Crown. '
Petition dismissed.
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TORONTO ADMIRALTY DISTRIGT.

FRED J OHNSON Axp ADAM BROWN MACKAY,
PLAINTIFrs,
AGAINST

S.8. “CHARLES S. NEFF”’

Tae SHIP.

Molion to strike out party—DRight of action by purchaser—-Praclice
in salvage action.

A plaintiff who complains that his name is being used without
‘authonty may be .retained as plaintiff if he has acquiesced in the
action being prosecuted, although he may not have originally in-
structed the solicitor.

The purchase of an interest in a ship after the performance’ by
it of salvage services does not necessarily disable the purchaser from
" prosecuting an action to recover same, when defended- by under-
writers.

It is proper to have the master and crew before the Court in an
action for salvage.

The maritime lien for salvage arisés when the service is per-
formed. '

It is not necessary in a salvage case to add cargo or frelght‘

unless a claim is made against them.

When actions are brought by the same plaintiff in Courts of dif-
ferent local jurisdictions, but by the same procedure, and the judg-
ments in which are followed by ‘the same remedles, such action w1ll
be treated as primd fdcie vexatious.

M OTTON by plaintiff Johnson to strike his name

out of the record as a party plaintiff, and, to stay
proceedings, and motion by plaintiff Mackay to add
the crew of the ship ‘“‘Sarnor’’ as partles, plaintiff,
and for the delivery of pleadings.

Heard in Chambers before the Honourable Mr.

Justice Hodgins, Local Judge in Admiralty, on the -

12th and 26th days of October, 1918.
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R. 8. Cassels, K.C,, and J. 4. H. Cameron; K.C,
(Montreal), for plaintiff Johnson.

C. V. Langs, for plaintiff Mackay.
M. J. O’Reilly, K.C., for the ship.

- Hoocins, Loc. J. (November 5th, 1918) delivered
judgment.

It is contended on behalf of the plaintiff Johnson
that his name was and is being used without his
authority in this salvage action by his co-plaintiff
Mackay. He was master of the ‘‘Sarnor’’ when she
rendered the services in question, and he and Bon-
ham, the engineer, are entitled to a share of the pro-
fits and an interest in the ‘‘Sarnor’’ if Mackay 1is re-

~paid his expenditure in purchasing and operating

that steamer.

Johnson has been cross-examined on his affidavit
in this matter and the correspondence between him
and Mackay and others has been produced. I am
quite unable, in the face of what appears, to accept
the profession on which this motion is founded, that
he did not know of his claim for salvage as master
and registered owner or his interest in it as a per-
son entitled to a share in the vessel itself, nor can
I believe that he did not know that it was being

pressed in the form of an action, and that an at-

tempt had been made to arrest the ship for that
claim, or that the use of his name was not disclosed
to him. My finding on this branch of the case is that
he knew and acquiesced in the claim and in this
action until Mackay took proceedings against him
and Bonham. The writ in that case was issued on
August 23rd, 1917, and the writ in Montreal on Sep-
tember 2nd, 1917. It looks as though this made him
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apprehenswe that he would lose hls interest in the
“Sarnor’’ unless he could recover enough from the
““Neff’’ to pay up his share. His joining in the action
in Montreal was, 1 think, due to Bonham. who is
deseribed in his affidavit as living there, and the
present motion rather indicates a move to embarrass
Mackay from getting his salvage claim settled until
Johnson and Bonham have had a try for a large
enough sum to pay him off altogether. However
that may be, it is difficult after reading his examina-
" tion and the log, to see how the ‘‘Sarnor,”” a vessel
worth, in Bonham’s estimation, something under
$30,000, and bought for $6,700, could earn in three
and one-half hours by towing the ¢ Neff’’ to Port Col-

borne, a sum of $117,000, or over $33,000 per hour, -

while the wind was S.8.W., fresh and hazy and be-
coming strong later. I am, therefore, somewhat
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doubtful of the bond fides of that action for the entire .-

“value of the salved ship. See as to quantum of sal-

vage remuneration Pickford v. S.S. Lux, The

Werra,® I cannot strike out Johnson’s name in this
action on the ground put forward. Acquiescence is

quite sufficient to take the place of initial authority.

Hood . Phillips,® Allen v. Bone,* Maries v. Maries,’

Scribner v. Parcells.® There is to my mind abund-

ant evidence of it here. I cannot readily accept the.

apparent ignorance in a master mariner of eight
years’ standing, of his right to set up and maintain
a-claim for salvage which he now places at no less

than $117,000, or of his right to seize the vessel for
“it, while she lay at Port Colborne. I think his lament .

1 (1912), 14 Can. Ex 108.
.2 (1886), 12 P.D. 52.

36 Beav. 176, 49 E.R, 793.
4 4, Beav. 4.93, 49 E.R. 429.
623 L.J. Ch. 154.

620 O.R. .554.
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(in the letter of March 2nd, 1917, to Mackay), ‘It is
‘‘really too bad we didn’t stay with her that day in
““Port Colborne till all papers had been served,”’
should be taken as he wrote it, i.e., expressive of gen-
uine disappointment at not securing the ‘‘Neff’’ by
warrant in this action before she got away on the day
following the salvage operation. It appears also from
the papers submitted that Johnson is the registered
owner of the ‘‘Sarnor,’’ but that he has 'disclaimed im
favor of Mackay, who is the real owner. This
acknowledgment and disclaimer is, however, accom-
panied by a contemporaneous document between
Johnson, Mackay and Bonham under which, in the
event of certain payment being made to Mackay, the
others would be entitled to a 20 per cent. and 40 per
cent. interest, respectively, in the ship ‘‘Sarnor,’” and.
that meantime the moneys received from the opera-

. tion of the ship are to be used as therein designated.

It is sworn by Bonham that Mackay.is not the owner,
but has only an equitable interest to the extent of
40 per cent. This is also Johnson’s contention. The
point raised is that when the accounts are taken
Mackay will be paid off and that they have not been
settled. I think Mackay is entitled to have Johnson,
as registered owner, before the Court to avoid diffi-
culty as to title, and if necessary to use his name
upon proper indemnity being given if demanded.
The Two Ellens,' The Annandale® Johnson was
also master, and under the agreement operated the
ship. A recovery by Mackay alone might be blocked
by Johnson’s ostensible interest as owner. At all
events, questions of title and the right to recover
might arise if Johnson were absent, especially in

1(1871), L.R. 3 A. & E. 845, 855.
2 (1877), 2 P.D. 179,
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view of the purchase by Mackay since the institntion
of the suit, of a half interest in the ‘‘Neff’’ in April,

1917. However, Johnson may be bound by what has

been done in the past, he has his own remedy if he
wishes to abandon his claim now and elect to drop
- out as plaintiff. Exchequer Court (Admiralty) r.
228 applies the practice from time to time in force in
respect to Admiralty proceedings in the High Court
of Justice in England. These rules enable him to
change his solicitor and then discontinue upon such
terms as are open to him, (See Roscoe’s Admiralty

Practice),* or take any course in the future as his

. interest dictates. But on this motion he must fail,
as up to the.present time he is bound by what has
been done. e

He may now desire to remain as plaintiff, though
represented by a different solicitor, or he may be
willing that his name should be used upon proper
indemnity being given, or he may prefer to come to
‘Court, after changing his solicitor, for leave to dis-
" continue altogether. On that application the exact
position of himself and Mackay may be considered.
I do not think that the purchase of a half interest
in the ‘‘ Neff’’ by Mackay disables him from prosecut-
ing the present action which is being defended by
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the underwriters. Had Mackay been part owner of

the ¢‘Neff’’ when the action was begun, it would be
easier to determine the point. But how far. the cases
on that point are applicable I cannot at present say.
The purchase after the services has been rendered
may credte a difference, and I do not desire to do

more than mention the matter so that it will be con-

sidered in any future application.

1 (1908), 8rd Ed., 808, 838, Order.7, rule 8; Order 26, rule 1.
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It is proper to have the master and crew before
the Court in an action for salvage, and I will, under
r. 30, add the crew and the underwriters as parties
defendant and give leave to amend in that direection.
The Regina del Mare,* The Diana.”

My refusal of Johnson’s motion to strike out his
name does not dispose of the whole matter. A stay
iz asked because of the institution of the action to
which I have referred, now pending in Montreal.

The present action is one in rem, and jurisdiction
properly exists under the Admiralty Act,® if the res
was within the jurisdiction when the action began.
The writ was issued on November 30th, 1916, and at
noon that day the ‘‘Neff’’ left Port Colborne, in On-
tario. The law assumes the issue of the writ at the
earliest hour of the day on which it bears date, and
there is therefore no doubt that it was well begun
and is properly maintained to-day. The maritime
lien arose when the salvage service was performed,
and the writ was a process to enforce it. The Bold
Buccleugh.*

The slipping away of the vessel does not affect
the question. As a matter of fact, the salvage ser-
vice was rendered chiefly in Onfario waters, and
ended in a harbour within this Admiralty District.

The action in the Quebec Registry was begun
without the leave of the Judge or Court,” and I have
little doubt that when this fact is brought to the
notice of the learned Judge in Admiralty in Mont-
real his attention will also be drawn to the cases
dealing with the subject of priority. I may mention

1 (1864), Br, & L. 315. |

2 (1874), 2 Asp. Mar. Ca. 366.

s (1906), ch, 141, s, 18 (a).

+ (1850), 7 Moo, P, C. 267, 18 E.R. 884.
5 Admiralty Act, R.S.C. 1906, ch. 141, ss. 18, 82.
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the following: The Christiansborg, where Lord .
Esher quoted with approval the language of the late
then Master. of the Rolls in McHe'nry V. Lewzs, as
follows:

“In this country, where the two actions are by the
‘““same man in Courts governed by the same proced-
‘““ure, and where the judgments are followed by the
. ““same remedies, it is primd facie vexatious fo bring
‘‘two actions where one will do.”’

See also remarks on this point by Apnglin, J., in
The A. L. Smith v. Ontario Gravel Co.? '

In the present case the actions are both in the same
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Court, where the same law is administered and the

same remedies prevail, and it is easy to avoid any

hardship by transférring the later action to the Dis-

triet in which the earlier action was commenced.

This action is for salvage against the ship “Neﬂ’,”.

but not against cargo or freight. An action in rem
against the cargo and freight can only be brought
if cargo is on board the ship, i.e., the cargo liable Ve-
cause salved with the ship.* The cargo that the
“Neff’’ had aboard must have long since been un-
loaded and the freight paid, but they are not the same
cargo and freight as are said to be attached in Mont-
real, which, I should think, would be in no way liabla

for this salvage. Both actions are therefore in the '

same position as to cargo and freight.

‘What are urged as defects in this’ action, I do nobt
understand to be defects in the sense in which that
word is used in dealing with the constitution of
actions. To make a suit defective so as to deprive it

1 (1885), L.R. 10 P.D. 141.

222 Ch..D. 897.

851 Can, S.C.R. 89 at 78, 28 D.L.R. 491
4 See Rules of Practice. .
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of the right of priority in conduect, something is
needed beyond matters which are readily amended,
u.e., something vital or essential disabling the plain-
tiff from suing. Re McRae.* It is not necessary in a
salvage case to add cargo or freight, and this action
i1s in no sense, as I have pointed out, defective by
reason of its not being done.

Apart from these questions there is a larger one
of the discretion to be exercised by me, as to stay-
ing the action, having in view the pendency of the
action in Montreal, the seizure of the ship there and
its release on bail.

The action in this Court was begun first. The ser-
vices were performed for the most part within this
local jurisdiction, and the writ properly issued while
the res was in Port Colborne, in this Province.

" Primd facie, the second action is vexatious, and no

leave was obtained before it was instituted. The
arrest and the release on bail are, of course, matters
of moment, and the defendant vessel should not be
unduly harassed. It was for this very reason, I pre-
sume, that the Statute requiring leave was passed.
No application was made to me to transfer this
action to the Quebec Registry, while one is pending °
there to transfer that action to the Toronto Admir-
alty Distriect. The evidence will be more convenient-
ly taken within this Admiralty District, where John-
son and Mackay live and where those on the ¢‘Neff”’
can more readily attend. The underwriters, too, who
are interested, desire this action to go on here.

Were I convinced that any of the objections either
as to the form of this action, its parties, or the
amount claimed were real and serious, and that an

1 (1883), 25 Ch. D. 16.
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' injustice might or would happen if the case were not

stayed, I should be disposed to yield to the motion,

but I do not think the justice of the case demands

this. The person moving is the one who has himself
set in motion the second action. No good reason has
 been alleged for this, and no light was during his
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cross-examination permitted to be thrown on the '

services rendered so as to enable me-to judge whe-

ther they indicated any reason to excuse or justify
the double proceedings. The bail bond stands good
in the Exchequer Court wherever the case is heard.
I therefore refuse Johnson’s motion with costs pay-
able to Mackay and the underwriters—which, if this
_action proceeds with him as a co- plaintiff, lWlll be
paid in any event in the cause—he to eleet within one
week. If no election is then made and notified to
the Registrar these costs will be payable forthwith
after taxation. '

I grant the order addlng the crew as defendants
“and for pleadings to be delivered. The underwriters
may intervene and defend with the owners of the
other half interest. There will be no costs of the
plaintiff’s '(Mackay) motion, other than would have
been incurred on an ordinary motion for p]eadmgs

J udgmefnt a,ccordmgly




168

1918

e

April 27.

EXCHEQUER COURT REPORTS. [VOL.XVIIIL

ToroNTO ADMIRALTY DISTRICT.

FRED JOHNSON axp ADAM BROWN MACKAY,

PLAINTIFFS,
AGAINST
S.S. “CHARLES S. NEFF”’,
THE SHIP,
AND

QUuEBEC ADMIRALTY DISTRICT.

FREDERICK H. JOHNSON, gT AL,

PrAINTIFFS,
AGAINST
THE SHIP ““CHARLES S. NEFF?’,
DEFENDANT.

Salvage—Mode of estimating amount—Costs—Distribution.

In finding the value of salvage services, amongst other circum-
stances the Court must consider the degree of danger to which the
salved vessel was exposed, and from which she was rescued by the
salvors, and the risk incurred by the salvors in rendering their ser-
vices and the mode in which the services were rendered. The value
of the vessel salved, while important, is not decisive. There is a
difference owing to conditions rendering disaster less probable in the
amount to be allowed for salvage services on the Great Lakes and

on the high seas.

C ONSOLIDATED actions for salvage. |

Tried before the Honourable Mr. Justice Hodgins
on 27th and 28th days of March, 1918.

J. A. H. Cameron, K.C. (Montreal), and R. S.
Cassels, K.C., for plaintiff Johnson and the erew of

the ship ‘‘Sarnor.”’
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C.V. "Lcmgs, for plaintiff Mackay.

M. J. O’Reilly, K.C. (Hamilton), and W. B. Scott; .
(Montreal), for ship “C. S. Neff” and the under-

writers.

Hopeins, Loe. J. (Aprll 27th 1918) dehvered Judg-
ment,.
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Consdlidatgd action for salvag’e tried before me -

at Toronto on the 27th and 28th days of March, 1918.
The ship ‘‘Sarnor’’ on Nov. 29,1916, about 10.15 a.m.
went to the assistance of the ship ‘‘Neff,”’ then at
- anchor six miles off the south shore of Lake Erie,

near Dunkirk, N.Y. The ship had lost her propel- °

ler about 6 a.m. through striking some submerged

obstacle. The ¢“Neff”’ was taken in tow, and brought

safely to Port Colborne. Just outside the harbour,
the *“Sarnor’’ cast off the tow line and tied up to the
¢Neff”’ in order to better make the harbour. The

operation took about five hours and was performed‘

without any untoward mcldent

I have come to the. conclusmn that the plamtlﬂ"s .

are entitled to salvage. The ‘‘Neff’’ is a steel steamer,.

canal size, 225 feet long by 40 feet beam, the value of

which I find to be $90,000 in her damaged condition
when found by the salvors. She had a cargo of 1,293
tons of pig iron, worth about $32,000, and the freight.

being earned thereon from East Jordon, Mich., to

Buffalo was stated to be $2,000. The loss of her |

propeller had injured the low pressure port column
and the pump bracket was fractured. These in-

juries reduced her pumping capacity. . She was off

a shore said to be strewed with boulders and likely
to become a lee shore if the wind should shift, as it
did at 3 pm. that day. Her mate, Lindeman, said
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that the weather glass showed that something might
develop, and that if the sea got up there would be
danger. Her captain, Doak, agrees as to the warn-
ing given by the barometer, which began to drop on
the morning of November 28, and says that he went
over to the south shore of Lake Erie to avoid a sea

- if the wind shifted and increased, as was indicated.

He says that with her wheel gone there would be
danger, but not otherwise. He, in fact, sounded dis-
tress signals to attract the attention of several ships

. which passed. His ship was, of course, helpless and

had to depend on her anchors holding, if it eame to

- blow. It was shown by the weather bureau records

that on the morning of November 29th there was a
fresh to strong westerly wind, cloudy at Port Col-
borne, and possibly raining on the south coast of
Lake Erie, and that in the evening the wind shifted
to the southwest. Its velocity near Dunkirk was be-
tween 20 and 32 miles an hour. Its effect may be
deduced from the fact that after the ship ‘‘Neff’’ was
in Port Colborne she had to be shifted by two tugs
to the inner harbour on account of the freshening of
the wind, which Captain Doak describes as ‘‘strong
wind, squally,’’ and that the ‘‘Sarnor,’’ after leaving
next morning, laid up all that day behind Long
Point. On the other hand, the ‘‘Neff’s’’ captain says
he was in the usual line of travel to Buffalo. This is
denied by Johnson, who puts the ‘“Neff’’ eight or ten
miles off the beaten track. But it appears that be-
tween 6 a.m. and 10 a.m. three vessels at least passed,
but without responding to the signals. The proba-
bility of other assistance is an element in lessening
the amount allowed for salvage. The Werra.*

112 P.D. 52.
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As events turned out, the weather did not become
heavy until Port Colborne had been reached. But
there was apprehension of danger, and, as I view it,
some real danger if the ‘‘Neff’’ had been left where
she was without any means of propulsion, depending
wholly upon the anchors or other passing assistance

~and with a glass which had been falling for over 24
hours. '

I am not impressed w1th the argument that the
operation of salving was attended with any great

danger or difficulty. The ‘‘Sarnor’’ is a single-screw

wooden vessel of 1,152 tons, 237 feet long and 38 feet
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beam, with a carrying capacity of 1,000 to 1,100 tons.

‘She was steaming light, going to Erie, Pa., for a

~ cargo of coal. Her captain, Johnson, says he saw

the ‘“‘Neff’’ two miles off, the sea was not rough, the -

vessels came within ten to fifteen feet of one another
and the tow line was passed without trouble, while
the voyage across was uneventful. There is, how-
~ever, always danger in the mancuvring of a wooden
vessel when near a steel ship, both in getting the line,

straightening up to tow and in going alongside to tie

together, and there is some risk to the erew from the
unusua] operation.

Whlle, therefore, I hold it to be 4 true salvage case
within the authorities, I ain unable to find that the

element of danger or risk to the salving vessel was'

important enough to call for any exceptional com-
" pensation. The proper rule in fixing the amount is
stated in The Chetah,* that in estimating the value
of salvage services the circumstances, among others

to be considered by the Court are the degree of dan-
- ger to which the vessel was exposed and from which

1L.R. 2 P.C. 205.




172

1918

e

JoaNsON AND
Macray

v,
“CHARLES S.
Nerr”

Reasons for
Judgment,

EXCHEQUER COURT REPORTS. [VOL.XVIIL

she was rescued by the salvors, the mode in which
the services of the salvors were applied and the risk
incurred by the salvors in rendering the services.

I think the excessive emphasis placed on the value
of the salved vessel as an element is due to an im-
perfect appreciation of the various considerations
to be weighed in fixing the amount of salvage, The
Amérique. Reference may also be made to Hals-
bury’s Laws of England, vol. 26, secs. 880-883, and
to the case of The Berwindmoor,” which is helpful
in determining the quantum.

. There is always to be borne in mind the difference
between salvage on our Great Lakes and that at sea.
While often the peril is as great and the skill as
manifest, there are conditions that frequently render
disaster less probable.

~ In a case which bears much resemblance to this in
its details, this element is thus very lucidly stated.

In The Spokane,’® a case decided in Wisconsin by a
Judge, appropriately named Mr. Justice Seaman, he
observes:

““The Spokane was found in the open waters of
‘‘Lake Michigan, entirely disabled in her motive
‘“‘power, and helpless to reach any port for refuge

“‘or repair, at the close of the season, when serious

‘‘storms were to be apprehended, and when a falling
‘“‘barometer indicated a storm pending, she was fly-

~ “‘ing the signal and sounding the whistle of distress.

¢, .. The delicate and difficult question remains to

‘‘determine an amount for this salvage which shall

“‘not only recompense the service, but shall be a just

‘“‘reward for it, and shall also serve as an encourage-
1LR. 6 P.C. 468.

2 14 Can. Ex. 28.
3 67 Fed. Rep. 264 at 257.
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~ ““ment of others to like action. At the éame time,
‘“‘the Court ought not to impose more than should be

“‘justly paid by the respondents in view of the extent

- ¢“of peril from which the vessel and cargo were res-
“‘cued, or. an amount that would constitute a pre-

‘““cedent discouraging vessels in distress or peril

““from invoking and accepting necessary aid. . . .
“Upon these Lakes commerce has assumed vast pro-

“‘portions; vessels up and down pursue a regular'and .
: “well—deﬁned course, often within sight of shore, :

“‘and in case of distress are not.liable to remain long
““out of sight of other vessels; the newspapers pub-
‘“lish the fact of passing Detroit and other points,
“so that the progress and. position of all vessels are
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“apprommately known; good harbours ‘are fre-
‘“quent ; the towage of large vessels, barges and rafts .
‘““has become 'a feature of this navigation, and only

© . “‘storms of the utmost severity are regarded as dan-
““gerous to such undertaking. The allowance for
‘‘salvage must be made in conformity with these
“‘modified conditions.. There are few reported de-
‘‘cisions in reference to salvage service on the

“‘Lakes; none has been cited justifving the allow- -

‘“‘ance claimed by the libelant. I am satisfied that

‘‘it would not subserve the public interest, and would -

“not be just between the parties to allow so large
‘“‘an. amount for salvage. under the clrcumstances
“Sho-wn -3 )

!

The amount ﬁnal'ly awarded was ‘$3 600, aﬁd the

value of the salved vessel and cargo was $320,000,
and that of the salvor $125,000.

_ The salving of the ¢‘Neff’’ delayed the business of

the ‘‘Sarnor’’ some five days at a period of the year.

when maritime risks are greatest. The chance of be-
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ing frozen in between Montreal and Lake Erie is not
inconsiderable. ' She was uninsured. The plaintiff
Mackay claims 50 hours detention. The daily ex-
penditure is put at $108.10 by the plaintiff Bonham,
who says that he was delayed 4 or 5 days. At the
utmost, then, the extra expense would be $540, and
at the least, 50 hours, about $250. Towage, which ac-
cording to the contention of the captain of the‘‘ Neff,’’
is the correct description of what was done, would
have cost, according to him, an amount which, hav-
g regard to the number of hours occupied in going
and coming while towing, I should estimate at $250.

I come to the conclusion that, having regard to all
the circumstances in evidence, the proper amount to
allow as the value of the salvage service would be
$2,600, to be distributed between the ship, the cargo
and the freight. As the cargo has been discharged
and is not before the Court, this will mean judgment
in this action for $1,800 against the ship, distribut-
able $1,350 to the owners and $450 to the master
and crew. To the master I apportion $150, to the
engineer $150, and to the remainder of the crew
$150.* The Raisby,”? The Stephie.®

Of this the sum of $1,650 will be paid into or left
in Court pending further order. This is owing to the
litigation arising out of the relations between the

parties plaintiff. The amount allowed to the crew

will be divided equally among its members.

The plaintiffs should have the costs of the action
brought by Mackay throughout and of the action
after the consolidated order, to be paid by the ship.

1 See Cox v. May, 4 M. & S. 152, 105 E.R. 791; Kennedy on the Law
. of Civil Salvage, pp. 180, 186.

210 P.D. 114.

315 Can. Ex. 124.
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As to the Johnson action it was advisable, and in one
‘sense necessary, in that it resulted in the arrest of

the ship and the giving of security on her release, -

But as it was brought without leave (see rule 18,

ss. 2), and was without doubt a most oppressive one
so far as the amount claimed was concerned, I will

only give the plaintiffs in it the costs of the action
up to the consolidation order, but not including
therein any costs of or concerning the bail or the
release of the vessel or consequent upon the order
- made therefor other than what would have been in-
curred if the claim had been stated at a more reason-
able sum, say $5,000. I follow in this the precedent
set by Mr. Justice Drysdale in The Uranium,' and
am not adopting the severe action- of . Butt, J.,
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in The Agamemmnon,’  although there would be
~ some justification if I did s6. I do not, how- .

ever, intend in disposing of the costs to inter-
fere in any way with any orders made by Mr.
Justice Maclennan in so far as they award costs to

either party, unless by the.terms of any order or _'
orders they properly fall within my jurisdiction to

dispose of. The counsel fees at the trial in the con-

_solidated action will be divided by the Registrar
when taxing costs, having regard to the fact that -

there turned out to be no real reason for separate
representation of the master and crew, which I per-
mitted because of the strained relations bétWéen
Mackay and Johnson and Bonham. I do not see-that
I can do anything towards reimbursing the ship or
the underwriters for their expenditure of $1,050
when giving bail to obtain the release of the vessel.
The fixing. of the amount was done in Montreal,

115 Can. Ex. 102,
25 Asp. 92.
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where that matter could have been dealt with if prop-
er evidence had been adduced before Mr. Justice
Maclennan.

I should perhaps call attention to the extraordinary

. method adopted in keeping the log on the ‘‘Sarnor.”’

There are two logs produced, the official one having
been written first and the scrap log last; and to the
interpolation of the word ‘“West’’ in the latter. The
evidence of the mate of the ‘‘Sarnor’’ was very un-
satisfactory on this point.

The testimony given on behalf of the plaintiffs as
to the value of the services was quite worthless and
may be measured by the difference between the orig-
inal amount stated in Port Colborne to Mackay, :.e.,
$10,000 to $15,000, and the amount for which the
second writ was issued, viz., $117,000.

Judgment accordingly.
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HIS MAJESTY THE KING, urox THEV INFORMA-

TION OF THE ATTORNEY-GENERAL OF CANADA,
' PrAINTIFF;
= . ANXD ., ,
ROBERT E. GRASS axp SARAH M. GRASS,
Execuror aNp_ Executrix oF RULIFF GRASS,

DECEASED, AND MARSHALL BIDWELL MORRI-

SON,
DEFENDANTS.

Expropriation—Conflicting theories of walue—Voluntary sale—Test
of market value.

When in establishing the amount .of compensation payable for
land expropnated evidence is adduced by one of the parties to show
‘that the land at the time of the expropriation had a potential com-
mercial value inhering in an undeveloped water-power, while the
evidence of the other party is directed to show that the land-had
only a value for agricultural purposes, the Court may accept the
price paid for the property at a recent voluntary sale as the proper
test of actual market value at the time of the taking.

INFORMATION, filed by His Majesty’s Attorney-
General for the Dominion of Canada, for the expro-
priation of certain lands for the pmposes of the
Trent Valley Canal.’

The case came on for trlal at Belleville on October
6th, 7th and 8th, 1915. It was argued at Ottawa on
Oectober 16th, 1915..

C. A. Masten, K.C., and A. Abbott for plamtlff

E. G. Porter, K.C., for defendants.

Mr. Porter, for the defendants—The first consid-
eration that I would present is with respect to the

title and what rights these defendants had on April

10, 1908, when the Government took possession. Now,

the defendants’ title in one aspect of the case, de--

177
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pends upon the patent from the Crown. During the
course of the trial it was agreed between counsel
that whatever rights or title the original grantee
from the Crown obtained by the grant, that my client
now possesses the same rights.

[Mr. Masten—For the purpose of this argument it

" was agreed subsequently that the usual clause should

be inserted in the judgment, that the money should
be, paid upon the title being demonstrated-—in other
words, we are not questioning the title here.]

Mr. Porter—This patent uses the words ““water’s
edge.”’

[Tee Court—They are often found in grants
where the line runs to the shore; being bounded by
the river, the grantee is to have the riparian rights.]

That is why I say ‘“‘water’s edge.’”” When it is to
the bank it leaves an intervening space, but that
question does not arise here because here it is the
““water’s edge’’ of the river. The habendum clause
reads as follows:

““To have and to hold the said parcel or tract of
“‘land to him the said William Allan, his heirs and -
‘‘assigns for ever; saving, nevertheless, to us, our
‘“‘heirs and suceessors, all mines of gold, silver, cop-
‘‘per, tin, lead, iron and coal that shall or may now
‘“or hereafter be found on any part of the said par-
““cel or tract of land hereby given and granted as
‘‘aforesaid ; and savingand reserving to us, our heirs
““‘and successors, all white pine trees that shall or
‘“‘“may now or hereafter grow, or be growing on any
‘‘part of the said parcel or tract of land hereby
‘“‘granted as aforesaid.”’

[Tre CourT—Would that take away your pine tree
claim?]
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No. We have the right to all the pine that is,
there for all purposes—the statute gives us that.,
Then, what I submit upon that branch of the case
is that, apart from any other consideration, with the

admission that has been made, my clients have shown"

not only the title to the land, to the river, by express
grant, but there being no reservation in the grant to
affect that right, that, therefore, they have taken

not only the land that is granted, but whatever other

rights the common law would attach to that, and
those common law rights, I submit, cover the water
to the thread or middle of the stream, whether navi-
gable or not. -

~ Apart altogether from the questlon of OWIleI‘Shlp.

of the bed of the river, or the use of the waters for
power purposes, we being the owners of this land
. by grant from the Crown, and by being bounded by
. the river, that river gave to the land the additional
or special value that land not situate upon a river
or accessible to water would not have.

[TrE Courr—Whatever rights the Fzshmongers
case' gives you?]

I am speaking of the. rlght or convemence that _

would attach to that land.

[TrE COURT—AS outhned by the I’whmongers |

case?]
Bathing and boating lend addltlonal value. -

[Tre Courr—But you are not the owner of the

_ bed of the river, unless you have a speclﬁc grant?]
Apart from being the owner. altogether, we have-

rights that are appurtenant to these lands. That
brings me to the question of the rights of my clients
under this patent by the common law; and upon that

1 Lyon v, Fishmongers’ Co. (1876), 1 App. Cas. 662.
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point I cannot do better than refer to the case of
the Keewatin Power Company v. Town of Kenora.!
That was an appeal from the judgment of Mr. Jus-
tice Anglin, who wrote a very elaborate judgment

‘the other way.

[TrE CourTt—It is a very fine judgment.]

Upon that authority and the patent I put in, I
have shown that my clients are the owners of the
land, and that it carries the ownership to the middle.
of the stream. Have my clients any further rights?
I refer to ch. 129 of the R. S. O, 1914, sec. 4, and
my submission is that this statute attaches and gives
an additional right to my clients, other than those
granted by the common law in these words:

‘4, (1) A person desiring to use or improve a
“‘water privilege, of which or a part of which he is
“‘the owner or legal occupant, for any mechanical,
““manufacturing, milling or hydraulic purposes by
“‘erecting a dam and creating a pond of water, in-
‘‘creasing the head of water in any existing pond or
‘‘extending the area thereof, diverting the waters of
“‘any stream, pond or lake into any other channel,
‘‘constructing any raceway or other ereection or work
“‘which he may require in connection with the im-
‘‘provement and use of the privilege, or by altering,
‘‘renewing, extending, improving, repairing or main-
‘‘taining any such dam, raceway, erection or work,
““or any part thereof, shall have the right to enter

““upon any land which he may deem necessary to

“‘he examined and to make an examination and sur-
‘“‘vey thereof, doing no unnecessary damage and
“‘making compensation for the actual damage
“*done.”’

1 (1908), 16 O.L.R. 184.
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And sub-sec. 2 provides the machinery by which

that right may be exercised upon application to the
County Judge-and filing a plan.

[Tee Court—This all apphes to unnawgable

rivers.]
T submit it is not limited in that way at all If
the title to the Wa,te_r and to the bed of the river is

in the Dominion Government, then I say that this -

- legislation would not affect it. But if, on the other

hand, it is in the Provinee of Ontario, then the Do-

minion Government cannot interfere with it. We
have the right to link up or connect our water power
with any other DOSSlble development there in the
river by paying compensatlon such as the County
Judge would fix under this Aect. And that is im-
portant to remember in this view-of the case.

It probably will be argued by my learned friend
that the head or water-power that my eclients pos-
sess was so small or so insignificant as not to war-
rant development.. Even if that were so, this statute,
if it gives us a right to develop the power at that
point, then it is possible for us to develop it just as
it is to-day, and it is a valuable water-power.

Prior to the passage of the B. N. 4. Act there were
no potential rights in the Dominion, because at that
time there existed the Provinces of Upper and Low-
er Canada.

[THE COURT—Before Confederation we had the
" 0ld Province of Canada.]

But as to the Province of Canada, the lands in

Upper and Lower Canada belonged to each of such
Provinces. What I am arguing is, this, the B. N. 4.

Act preserved to those provinces everything that

 they possessed up to the time of the passage of that
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Act, other than the identical things that were ex-
cepted. The ownership of lands was in Upper Can-
ada, as the ownership in the Provinece of Quebec was
in Lower Canada. The ownership of the lands ear-
ries with it, as a principle of law, the waters and the
right to use the waters. The B. N. 4. Act declares,
in so many words, that the property of the provinces
shall continue to belong to the provinces, excepting
what is speeified in the statute as being taken away -
from them. One thing taken away is the canals. Tt

" does not follow the wording of the old statute,

but just mentions canals, with lands and water-
powers connected therewith.

My argument upon that is this, that would only
take out of the provinces such public works as might
be called a canal at that time, and nothing more;
and I submit the evidence is clear and distinct here,
that even as late as in 1908, when lands were taken
possession of, that there was nothing on the River
Trent which could be called a canal. The evidence
is that at one point, Chisholm’s Rapids, there had
been a lock constructed away back years ago, but
beyond that no work had been done to make the
River Trent or any part of it a canal. Now, let me
press that further. Would it be reasonable, or could
one with any justification, call the River Trent a
canal, because there was a lock or a few hundred
feet of a canal made in the river at that time? Would
it not be just as proper to call the River St. Lawrence
the St. Lawrence Canal? Surely no one would think
of doing that. There 1s a string of canals all along
the St. Lawrence River, but it remains a river just
the same, the St. Lawrence River, and these public
works along and upon it are canals that would come
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within the operation or construction of that statute. 1315
Just so in regard to the River Trent. The River TusXKuma
Trent still remains the River Trent but if there are :g'{i%m
any works upon that river in the nature of canals, so  of Counsel.
far as those works are concerned, they would be

called canals, and would be under the control of the
Government, but beyond that, I submit, the statute

does not go. Cites the Fzshemes case,' Burmrd

Power Co. v. The King.

My submission i is, that under the operation of sec.
117 of the B. N. A. Act, the property in provincial
rivers, such as the River Trent, is expressly reserved |
to the Province.

Counsel for defendants then discussed the ques-
tion of damages. ' :

'Mr. Masten, for the plammﬂ—-—The whole case de-
pends upon whether the water in questlon is navi-
gable or not. If it is navigable, then 'the Ontario
statute applies, and there is no ownership beyond
the edge of the water. However, I will not anticipate
the course of my argument. -

‘The first point I propose to deal with is with re-
spect to the statutes, demonstrating, if 1 can, that - ‘
legally this is a navigable river, whether in fact and
in truth it is physically navigable or not. By the
declarations of the Parliament and Legislature of

“Canada, by force of the words of the statute, it has
. been made in law a navigable river, even if no boat’
could ever go down it. =~

The first Act to which I wish to refer is ch 66 of
7 Wﬂham 1V., 1837. It.is recited in sec. 1 that it is
highly import'ant that a line of communication should

¥ Atty-Gen. for Canada v. Atty-Gen. for Ontcmo, et al [1898]
A.C. 700 at 710 711.

243 Can. S.C.R. 27, [1911] A.C. 87.
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be formed between the waters of the Bay of Quinte
and Rice Lake, by improving the navigation of the
River Trent. Commissioners are appointed to ecarry
out the provisions of the Act.

By sec. 14, the Commissioners are given power to
rent or to lease, for any time not exceeding 21 years -

the use of any water which they may permit
to be taken and drawn from the said eanal or canals
for hydraulic purposes, giving the owners of the
land through which such canal or canals may pass
the option of using such water at the price fixed by
the said Commissioners." ‘

Then the next statute that I refer to is in 1846,
9 years afterwards, ch. 37 of 9 Victoria—Canada.
That statute establishes a commission to superin-
tend, manage and control the public works of the
province. The commissioners are given the ‘‘con-
trol and management of constructing, maintaining
and repairing of canals, harbours, roads or parts of
roads, bridges, slides and other public works and
buildings now in progress or which have been or
shall be constructed or maintained at the public eX-
pense out of the provincial funds.”’

Then, sec. 18 enables them to enter on property
to make surveys, etc. Sec. 23 provides that the sev-
eral public works and buildings enumerated in the
schedule to this Act, and all materials and other
things belonging thereto, or prepared and obtained
for the use of the same, shall be and are hereby
vested in the Crown, . . . and under the control of
the said commissioners for the purposes of the Act.
Amongst the works mentioned in the schedule is the
‘“Rice Lake and the River Trent, from thence to its
mouth, including the locks, dams and slides between
those points.’’
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By the heading of Schedule A to the Act last re-
ferred to, these public works are vested“in the
. Crown: ‘“(a) That portion of the Otonabee River,

between Peterborough and Rice Lake, with the lock .
and dam at Whitla’s' Rapids. (b)The Rice Lake

and River Trent from thence to its mouth, including

the locks, dams and slides between those points.’’
Then, in that connection, I would institute a,_com-

parison between those words and the language of

the items relatmg to the Ottawa River in the same
schedule:

¢ All'such portions of the Ottawa River from the
. “City of Ottawa upwards, have been or shall be im-

“‘proved at the expense of the Provinee’’; and ‘with

that of the next item: “The lock and other improve-

‘““ments on the River Rlcheheu ” ‘There 'we have a

limitation to the particular portions which have been -
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improved, whereas in the case of Rice Lake and the .

River Trent the language is broad and general,
and included the whole area without exception.
The Schedule A also contains under the head of
““Public Works’’ generally, the following: ‘ And all
other canals, lakes, dams, slides, bridges, roads or

other public works, of a like nature, constructed or:

to be constructed, repau'ed or improved at the ex-
pense of the Province.”” -

Now, this was a public work to be constructed. I
am picking out the particular phraseology applicable

- to the River Trent. This was a public work contem-

plated from the year 1857, to be constructed for the

improvement of navigation, vested for the particu-

lar purpose for navigation in the Crown, under the
control of the commissioners, as specially deseribed
it falls within the words: ‘‘Public works to be con-
structed at the expense of the Province.”’
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Now, the effect of the foregoing legislation was
to vest in the Crown, in right of the Province of
Canada, the whole of the Trent River from Rice
Lake to Lake Ontario,” as one canal or river im-
provement. If so,'that river passed to the Dominion
at Confederation by virtue of sec. 108, and items 1
and 5 of schedule 3 of the B. N. 4. Act.

[Tee CourT—There is an action pending in this
Court between the Government of Ontario and the
Dominion of Canada about this Trent River. Both
parties admit it is navigable. Ontario contends they
are entitled to the surplus water over and above
what the Dominion has used for the locks, and they
claim the same also in respeect to the River Niagara.]

Now, whether or not it is called the Trent Valley
Canal, it forms part of one navigable system, and I
submit would come within the sphere of works con-
templated in the proposed Georgian Bay Canal.
Looked at from the standpoint of the Government
when the statute of 1837 was passed, it is one canal,
one undertaking. Itis for the purpose of navigation,
and the fact that it is vested in the Dominion is
borne out not only by the pleadings in the case that
your Lordship has referred te, but by the expendi-
ture that has been going on under Parliamentary
authorities on Dominion property ever since Con-
federation. That takes the Trent out of the class
of rivers belonging to the Province as contemplated
by the Fisheries case.! '

Then, passing to the consideration of the statutes,
I come then to the next question whether this river
is navigable in fact, and in that connection it has
seemed to me that it might possibly be argued dif-

1 Atty~Gen. for Canada v. Atty.-Gen. for Ontario, et al, [1898]
A.C. 700,
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ferently in respect to'rivers in Ontario and Quebec.
The law is not as clear in Ontario, and in some cases
there seems to be an indication that the old common
law rule prevails, viz., that only tidal rivers were
navigable and that there was no other kind navi-
gable. The term ‘‘navigable’’ was-discussed in the
Supreme Court of Canada. I-refer first to the case
of the Attorney-General of Quebec v. Fraser. '

““A river is navigable when, with the assistance
¢“of the tide, it can be navigated in a practicable
““and profitable manner, notwithstanding that, at
‘““low tides, it may be impossible for vessels to enter

“‘the river on account of the shallowness of the .

‘“‘water at its mouth.”” That is in the head note. I

¢ite this case more particularly for the diseussion

of the term ‘‘navigable’’ by Mr. Justice Girouard,
pages 596 and 597. o

Then, the néxt case I refer to is Tanguay v. Cana-

" dian Electric Light Company.? Mr. Justice Gironard

sald in that case: ‘‘Floatable must mean something

“‘different from navigable, for if it means the same

‘‘thing, then one of the two words is unnecessary.
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““Navigable is intended to refer to craft that re- - |

. ““quires ‘the direction of man and carry a crew. It
‘‘comprises rafts as well as vessels, because rafts

‘‘need the management of men on board. They float,

‘it is true, but every vessel does. The words ‘float-
‘“able’ and ‘navigdble’ are coupled together to pro-
““vide for two distinet situations, first, the floating

“‘of vessels and rafts, which is navigation; and, sec-
“‘ond, the floating of loose logs and pieces of timber,

1/(1906), 37 Can. S.C.R. 677 and 596.
2 (1908), 40 Can. S.C.R. 1 at p. 32.
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““which is floatage, and is generally done in this
‘“country by gangs of men called ‘drivers’; other-
‘‘wise the word ‘floatable’ would have no sense.’’

The next case ‘to which I would refer is a Quebec
case, Hurdman v. Thompson. ‘‘Une riviere est
‘‘navigable et flottable nonobstant que la naviga-
‘“‘tion en soit interrompue en plusieurs endroits par
‘‘des chutes et des rapides.”’

The next case is an Ontario case, Keewatin Power
Co. v. Town of Kenora,” and the pages I particularly
refer to on the question of navigability are 242 to
244 and 263 to 264. Your Lordship will find at page
242 somewhat of a digest of a number of cases in
Ontario and in New Brunswick relating to what is
“navigability’’, gathered by Mr. Justice Anglin in
his very admirable judgment. He says: ‘It is the
“‘adaptation of a stream to purposes of navigation,
‘“and not the being adopted in use, that renders it
‘“a navigable river.”” Anglin, J., cites Regina v.
Meyers,® Esson v. McMaster.* 1 understand Mr.
Justice Anglin’s view to be that a river might beé
navigable up to a certain point. He divided the
river into two parts, navigable up to a certain point,
and unnavigable above that point.

[Tuae Courr—MacLaren v. The Attorney-General
of Quebec,” I think, settled that.]

I would refer your Lordship to the case of Bell v.
The Corporation of Quebec.’

1 (1895), 4 Que. Q.B, 409.

2 (1906), 13 O.L.R. 237. . )

3 (1853), 3 U.C.C.P. 305, 318. -
4 (1842), 1 Kerr N.B. 501.

5 (1912), 46 Can. S.C.R. 656, 8 D.L.R. 800.

6 (1879), 5 App. Cas. 84 at 90, 93.
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Then, the fact of navigability is not .coﬁﬁned to

tidal waters, but extends by the law of Ontario into
non-tidal waters and into fresh water rivers.*

The next case I refer to for a similar purpose is

that of Gage v. Bates.! This action was brought to.

try the right to an inlet on Burlington Bay. The

plaintiff claimed title by patent dated March 19,

1798, and contended that it conveyed the inlet; and
that the ‘‘bank’’ referred to in the patent was part
of the bay, and not part of the inlet, and that conse-
quently the public had no right thereon. Defend-
ant contended that the inlet was part of the bay, and
that the patent did not cover, but excluded the inlet;
and further, that the locus in quo be navigable wa-
ters, even if the Crown could grant it at all, the

public have the right to use and fish in it. Held, .
that the locus i quo is a navigable river, and there-.
fore the public have a right to the free use thereof

as such.

I refer to it on the one simple point that in Ontario

navigable waters were, if navigable in fact, physi-

cally navigable, they were legally navigable, and
that is the meaning of the word ‘‘navigable’’ when-

it is used in the Cochrane Act, to which I have re-
- ferred.? |

In Bell v. The Corporation of Quebec, supra, it .

was held that the river in question there was navi-
gable. The discussion of what did not interfere with
navigability was very strong: ‘‘The general char-
‘““acter of the river at this place may be thus de-
‘‘seribed——numerous shoals exist in it, its bed is

* It was the first case in which it was made plain that the old
common law rule that only tidal waters were navigable was held not
to apply. That was at the upper part of Lake Erie.

"1 (1858), 7 U.C.C.P. 116.
2 Ch. 31 R.S.0., 1914,
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- ““studded with rocks or boulders, which are a source

““of danger to any craft which may ground upon it,
“‘very high tides happen twice in the year, caused
‘“by the melting of the snow in spring, and by the
‘““rains in autumn, and it is only at the times of

‘“these extraordinary tides that barges can at all

‘“ascend the river, and then not without difficulty
‘“‘and danger of grounding.’”” Nevertheless it was
held that it was navigable.

The next case I would cite is that of Dizxson v.
Snetsinger.! That was a case near Sheek’s Island,
in the St. Lawrence. It was held there that the River
St. Lawrence above tide water is a navigable river,
the bed of which is vested in the Crown; and, there-
fore, that under a grant of lots 31 and 32 in the first
concession of the Township of Cornwall, described
as bounded by the water’s edge, no part of the bed
of the river passed to the grantee.

I wish to refer again to Rowe v. Titus.? The head-
note of that case is as follows:

““All rivers above the flow of the tide which may
‘‘be used for the transportation of property, as for
‘‘floating rafts and driving timber and logs—and
‘‘not merely such as will bear boats for the accom- |
‘“‘modation of travellers—are highways by water,
‘‘and subject to the public use; and in determining
‘“‘whether a river is public or private, its length and
‘‘depth at ordinary times, and its capacity for float-
““Ing rafts, ete., are proper to be considered.

“‘In an action for obstructing a river by erecting
‘‘a mill dam, it is not a proper question for the jury,
‘“‘whether the benefit derived by the public from the

1 (1878), 23 U.C.C.P. 235.
2 (1849), 1 Allen N.B, 826,
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“‘mill is sufficient to outweigh the inconvenience oc;

‘‘casioned by the dam.

“‘Evidence of special damage in not being able to
‘‘fulfil a contract for the delivery of logs, is. not

“'admissib_lé where the damage alleged in the de-
‘““claration is that the plaintiff was prevented from

‘““getting the logs to market, and thereby lost the
“freight and sale thereof ” '

[Tue Court—It was 4 questlon of timber and

logs?] S
Yes, it was on the point of ﬂoatablhty It was not
a questmn of the ownership of the bed of the stream,

it was a question of the use of it for ﬂoatmg logs
and obstructlon of that use.

[THE CourT—There are statutes in the Province -

of Quebec, and, I suppose, they must have them in
Ontario, that is to say, everyone has a right to cut
down logs and put them in the river and pass them
down, and if they do any damage in and about this
they will have to pay.]

The case of McLaren v. Caldwell> was a case on
that point. I think that is all I ean usefully refer
your Lordship to on the question of navigability.

-
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Then, as to the ewdence of the fact of navigability.

We have the proof of the passing of huge rafts, 180

féet long by 48 feet in width. - We have the informa-
- tion of the men who were coming down with rafts,

and they were always carrying with them a boat and

being able to use it from place to place—and the
evidence that the water opposite this place had an
averagé depth of three feet. We have the evidence
of boats being used for fishing purposes, with a jack-

light and spearing in the spring. We have also the

1 (1882), 8 Can. S.C.R. 43s.
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_evidence given that there would be no difficulty in
establishing a ferry opposite these lands at almost
any part. |

Under the circumstances, and in view of the de-
cisions making it plain that navigation in Ontario

 is a question of fact, I submit this river is clearly

navigable. If, then, the river is navigable, I then in-
voke the statute to which I have made reference,
viz., ch. 31 R. S. O.,, 1914. The evidence is quite
clear that there was no development in this case at
all, so that it does not come within any of the ex-
ceptions in sec. 3 of the Act. Then, if for any
other reason, which I cannot imagine to exist, the
statute does not apply, I fall back on the case of
The King v. Wilson,! and to the principles there
laid down by Mr. Justice Cassels at pages 287
to 292. The point I would now make is this.
I have said everything I wanted to say in re-
gard to the law of navigability, and in regard to this
river being navigable in fact. But the point I am
coming to, assuming it to be established as a navi-
gable river, is that there is no power to interfere
with navigation by the construction of a dam or
otherwise—even the putting of a stick in it, as your
Lordship mentioned—excepting upon obtaining an
order from the Governor-in-Council—and unless
there is positive evidence, something to lead the
mind of the Court in some direction to prove that
it would be granted or would not.

All the cases are discussed by Mr. Justice Cassels
at pages 287 to 292, and I need not trouble your
Lordship. It emphasizes this phase of the matter
and makes it plain that if this is a navigable river,

1 (1914), 15 Can. Ex. 283, 22 D.L.R. 585. '
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)

and there was no Order-in- Councll authomzmg any 1218
erections, there was no 1egal right in this defendant Tu=Kwe

with respect to establishing a dam, and, therefore, Grass.

Reasons for .
it is not an element of damage | . ¢ Jodgment.

e

[THE COURT——PI‘OVlded the river is nav1gable]
Exactly, that is, after all, What it comes back to.

Couns‘el then discussed the facts of the case as to
damages. ' '

Mr. Porter replied.

- Case tried at Bellevﬂle, Ontarlo, October 6, 7, 8,.
1915. . .

-

AUDanE, J. (February 14, 1916) dehvered Judg— N
ment.

“This is an informa'tion exhibited by the 'Attorney-
General of Canada, whereby it appears, wnter alia,
that certain lands, belonging to the defendants were
taken by His Majesty the King, under the provisions
of the Expropriation Act, for the purposes of a pub-
lic work, to wit: the construction of the Trent Canal,
by depositing, on. June 29, 1910, a plan and descrip-

_tion of such lands, in the’ office of the Registrar of
" Deeds for the County of Hastmgs, Provmce ‘of On-

' tario.

While the plan and descripﬁon were so deposited .
on June 29, 1910, it is admitted by both parties that =
the Crown took possession of the lands im question
on April 10, 1908 ; therefore, it must be found, under

the provisions of see. 22 of the Expropriation Act, .

" that these lands became ‘vested in the Crown on
Aprll 10 1908.
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o168 The defendants’ property appears, from the deeds
TazKma  of record, to be composed of fifty-six acres, of which
n:“‘s“" the Crown by these proceedings has taken an area

sans for -

Jusgment. of nineteen and twenty-three hundredths (19.23)
acres. 4

The defendants’ title is founded upon a Crown
grant of August 3, 1799, to William Allan, their pre-
decessor in title.

The Crown by the information offers the sum of
$576.90 for the land taken and for all damages re-
sulting from the expropriation. Furthermore, an
undertaking, to which mention will be hereafter
made, has been filed, at trial, under the provisions
of sec. 30 of the Expropriation Act, whereby the
damages resulting from the manner in which the
lands have been taken will be greatly reduced.

The defendants, by their statement in defence,
claim the sum of $30,000.

The land expropriated herein is taken on the front
of the Trent River for a distance of about 145 roods,
or. about 2,390 feet, as, however, shown upon plan
filed of record. It was vacant land when Morrison

- bouglit, and it remained so up to the expropriation.
From the upper part of the land to the lower part -
thereof on the river, there is a difference in level of
about two or three feet. The existence of this head
of two to three feet has prompted promoters and

- speculators to value this property at a very high

~ figure, netwithstanding that evidence adduced, even
on behalf of the defendants, established that a power
could not for any practical purpose, be developed on
the defendants’ property, unless they owned the -
other side of the river. Further evidence establish-
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ed that a water-power with such a small head is not

commercially - practicable. I fear the defendants

were the unhappy victims of promoters, and that

this delusive water-power would be limited, as stated. Jidgment.
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in the evidence, to the requirement of .these lands -

being flooded as part of a bigger scheme

The contentlon arising out of the possﬂolhty of
-such water-power has given rise to very conflicting

evidence as to the value of the land taken. There is - .

the optimistic evidence based upon promoters’
schemes and upon speculative views, and there is

the pessimistic evidence based upon the value of the

land taken as fit only for pasture. The confliet is’
" material: What indeed can help out of the d1fﬁcu1ty'

~ if not the sale of this very property or a part there- -

of within a reasonable time of the date of the ex-‘

propriation? -

From the documentary evidence of record it w111 :

appear (see Exhibit No. 4) that on April 28, 1899,
Ruliff Grass acquired for the sum of $500 the whole

of the ﬁfty-suc acres of which 19.23 acres have been -

expropriated by the present proceedmgs

From Exhibit B, it will further appear that on
January 13, 1909, a deed was passed conveying in

fee simple an undivided half interest in the said-
fifty-six acres above mentioned, for the sum of $2,000.

to the defendant Morrison. The latter, however, '
testified that this sale was made under an agreement -

-dating as far back as 1905 (but which was not pro-

duced in evidence), and that this agreement in writ-"
ing under the hand of the late Ruliff Grass was hand-
€d to the latter when the deed was passed in 1909,

although Grass gave-an option in 1906 w1thout the )

assoclation of Morrlson
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The suggestion of this small water-power, which
in the course of the evidence, has been declared by
some witness as not commercially practicable, has
been used to inflate the speculative value of this prop-
erty, and has given rise to very important forensic
questions during the trial and argument such as the
consideration of the question of the navigability of

- a river in Ontario under the Common Law of Eng- .
 land, as introduced in 1792; and as to whether the

title to this portion of the River Trent in question
did not pass to the Federal Government at Confed-
eration under sec. 108 of the B. N. A. Act, 1867. But
in the view taken of the case, it is unnecessary for

me to get into these questions, because it is of no

substantial concern unless it were to discuss it in an

academic manner, and that is not the duty of a Court -
of Justice and would only involve superfluous liti-

gation.

Indeed, is not the best test of the market value of
this property, as distinguished from the speculative
value, the very price paid by the defendant Morri-
son so close to the date of the taking possession?
And the value of the property at that time was prac-

‘tically the same at the time of the expropriation.

Then defendant Morrison tells us he acquired that
interest in the property with Ruliff Grass for the
very purpose of developing this famous water-
power. ‘‘That was,”’ he said, ‘‘the idea I had, and
that was the idea Mr. Grass had. I bought for the
purpose of developing this water-power.’’ Therefore
this property at that date was sold and bought hav-
ing in view all its prospective capabilities and poten-
tialities, whatsoever they were, for the sum of $2, 000
for the half interest in the fifty-six acres.
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The sum of $2,000 paid by the deféndant Morrison

establishes the value of this property of. ﬁftyfij'

acres at that date at about $4,000, and the lands
taken herein cover an area of 19.23 acres. As the
best part, that is, the water-front, is taken, I will
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assess the compensation, covering all rights derived

from such frontage, at the sum of $2,500, together -

‘with $500 damages resulting from' the ditch, the

fences on Frankford Road, and for all legal damaggs _

whatsoever resulting from the expropriation, mak-
ing the sum of $3,000.. To this amount will be added
10 per cent. for the compulsory taking against the
will of the owners, making in all the sum of $3,300.

. The public work constructed by the Crown has in
the result placed, at the disposal of the owners of the

"~ balance of the property, available power which can -

be used for any purposes and does not therefore in-

‘jure the balance of the property. "If it does any-

thing, indeed, it goes to enhance such value, which
should be taken into consideration under sec. 50 of
the Exchequer Court Act.

Therefore, there will be judgment as follows, to N

wit:

1st. The lands expropriated herem are declared
‘vested ‘in the Crown from the 10th day of April,
- 1908. '

2nd. The compensation for the land taken and for' e

all damages resulting from the expropriation is fixed

~at the sum of $3 300, with interest thereon from
 April 10, 1908, to the date hereof.

3rd. The defendants are entitled to be paid by the

plaintiff the said sum of $3,300, with interest as

“above mentioned; upon giving to the Crown a good

and sufficient title, free from all mortgages and en-
cumbrances whatsoever. :
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1816 4th. The defendants are further entitled to the

Tue Xi¥s- rights, powers and privileges mentioned in the un-
,,f.m, dertaking filed at the trial herein.

Judgment. 3th. The defendants are also entitled to the costs
.of the action,

Judgment accordingly.
Solicitor for plaintiff: 4. Abbott.
Solicitors for defendants: Porter & Carnew.
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Ix THE MATTER OF AN APPLICATION FOR LETTERS
' PATENT.

v

LAVERS’ HEELS PATENTS LTD,,
APPELLANT.

- Patent—Issue—Validity—Combination—Subject matter — Prior art.

The issuing ‘of ‘a patent does not make it conclusive or binding
upon a litigant who questions its validity.

2. An application for a combination patent should not be refused
on the ground that the subject matter is a combination of various
separate elemerits, all of which are in existing patents, provided such
€lements are- brought together in such & way as to be useful -

A PPEAL from'a decision of the Patent Oﬂice. re-

jecting an application for a patent.

Tried before the Honourable Mr. Justice Cassels, -

" at Ottawa, October 9,1918.- = -
R. S. Smart, for appellants.

‘The Comm1ssmner of Patents was not represented '

by counsel. . S
Cassers, 3. (October 9, 1918) delivered judgmént.
Under-the Patent Act, Revised Statutes of Can-

ada, 1906, ch. 69, it was prov1ded by sectlons 17 and
18 as follows: |

“17. The Commissioner may obJeot to grant a

“‘patent in any of the following cases:

‘““(a) When he is of opinion that the alleged in-
‘‘yvention is not patentable in law,

““(b) When it appears to him that the invention is

“‘aglready in the possession of the public, Wlth the

consent or allowanee of the 1nventor°

1918
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‘“(¢) When it appears to him that there is no
“‘novelty in the invention;

‘‘(d) When it appears to him that the invention
‘‘has been described in a book or other printed pub-
““lication before the date of the application, or is
‘‘otherwise in the possession of the public;

‘“(e) When it appears to him that the invention
‘‘has already been patented in Canada, unless the
‘‘Commissioner has doubts as to whether theé pat-
‘‘entee or the applicant is the first inventor;

“(f) When it appears to him that the invention
“‘has already been patented in a foreign country,

. “‘and the year has not expired within which the for-

‘‘eign. patentee may apply for a patent in Canada,
“‘unless the Commissioner has doubts as to whether
“‘the forelgn patentee or the applicant is the first
“inventor.

“18. Whenever the Commissioner objects to grant
‘‘a patent as aforesaid, he shall notify the applieant
“‘to that effect and shall state the ground or reason

“‘therefor, with sufficient detail to enable the appli-

““cant to answer if he can the objection of the Com-
“missioner.’’ '

By a statute passed by the Dominion Parliament

in the year 1913, ch. 17, it is provided as follows:

1. The Exchequer Court Act, chapter 140 of the
“‘Revised Statutes, 1906, is amended by adding the
“‘following section immediately after section 23:

¢¢23a. Every applicant for a patent under the
‘¢ Patent Act who has failed to obtain a patent by rea-
“‘son of the objection of the Commissioner of Pat-

‘““ents as in the said Act provided, may, at any time

‘‘within six months after notice thereof has been
“‘mailed, by registered letter, addressed to him or




I

VOL.XVIIL] ' EXCHEQUER COURT REPORTS.

. ““his -age‘:’at appeal ffoxﬁ the decision of the said

‘‘Commissioner to the. Exchequer Court.

© ‘2. The Exchequer Court shall have excluswe -
3urlsdlct10n to hear and determine any such ap—‘

‘‘peal.
‘3, The Exchequer Court shall have equuswe
“‘jurisdiction to hear and determine any now pend~

‘““ing appeals to the Governor-in-Council under seec- -

‘““tion 19 of the Patent Act, and the Governor-m-

“Council shall transfer the said ‘appeals- and all.
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“‘documents and proceedings relatmg thereto to the .

“‘Exchequer Court.’’

The a,pphcant for two patents, C.W. Lavers, petl-'

tioned for a patent Whlch is called serial No. 191 227
~.and the other serial No. 191,228."

After a long and protracted procedure in the Pat— B

_ent Office the application was ﬁnally rejected by - the
examiner, and his decision being adopted by the

Commissioner, the applicant appeals to this Court
under the prov131ons of the statute herembefore'

quoted.

but did not appear on the hearmg of the appeal.

- Mr. Smart appeared for the petltloner, and urged  ; -

The Commissioner was duly not1ﬁed of the appeal "‘

his case from the point of view of .the apphcant for . |

the- patent The Court received no assistance from
- the Comlmssmner, with the result that an- enormous
number of alleged anticipations have .been waded

through by the Judge, unaided by any assmtanee orh'

help from the Patent Office. . -

If applications by way of appeal become numerf

" ous in this Court, so much time will be required on

the part of the Judge to delve into all of these prior.
patents that practically the time of one Judge would

be occupied as an appellate examiner from the Pat-
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ent Office. I do not think it is fair that such a burden
should be cast upon the judiciary.

If the Patent Office take upon themselves to rejeet
the applicant’s claim for a patent, it seems to me
that they should afford the Judge the assistance of
counsel to sustain their findings, and that the matter
should not be left to the Judge to grope through a
long lengthy file and any number of previous patents
unaided. '

Under the circumstances of the case I have done
the best I could. At the same time I feel that I may
not be doing exact justice. It has to be borne in

- mind that the mere issuing of a patent does not make

the patent conclusive or binding upon a litigant who
desires to raise the question as to its invalidity; and
therefore, if In reversing a decision of the Commis-
sioner, as I intend to do, I feel that if I have erred,
nobody is much hurt, as anyone will have the right
to protest the validity of the patent in any other
proceeding. ‘ '

It is a matter of common knowledge that a large
number of patents for invention issued by the De-

‘partment have in litigated cases been declared by

the Courts to be null-and void, either because the so-
called patents lacked the essentials of patentability
or on account of the prior state of the art, etc. Every
Judge, I think, is familiar with this proposition. I
think that the examiner has erred in not granting
the patent in the case before me.

Dealing first with the application for a patent,
serial No. 191,227. The claim put forward is for a
very strict construction patent. It is a very narrow
patent, but nevertheless I cannot agree with the
examiner in his reasons for disallowing the claim.
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The first claim of the patent is as follows - 1918

|

““ A detachable heel of flexible, resilient, plastlc Lﬂ‘g;{;mﬁ‘;m

materlal having a plurahty of recesses on its inner g,usoms for
““face or contact for the purpose of moulding the. "¥=T*
““heel properly and permitting the entry afterwards. |
““of domed, headed pins for attachment, with a
‘‘plurality of separated locking independent wash-
“ers, embedded therein at the bottom of said re-

“cesses, permitting such heel to slide laterally into
'~ ‘“the locking position.’’

The subsequent claims of the patent are merel.
struc,tural modifications. “Probably some of them
lack patentability. I have not gone into them, as T

do not think it is of much consequence if the patentee
is entitled to the main claim, )

On April 3, 1918, a letter is wrltten s1gned by L
‘Thomas I... A. Richard, patent examiner, addressed -
to Messrs. Fetherstonhaugh & Co., Ottawa, the at-
torneys for the applicant. Mr. Richard states that:.

“‘The heel forming the subject matter of this appli-

“‘cation is built up of various separate elements each
- “found ‘in the prior art.as disclosed in the refer- -y
“‘ences of record.”’.- :

He refers to certain patents, and then- states “AII
““the references previously cited and mentioned in
“t‘ns case are shown to disclose all the features of . -

‘*construction of apphcant ’s device, and they are re-
“‘tained on record for the purpose of anticipations
“““of the general structure as well as of details there~ _
(13 f L )

9, From the foregoing 1t is seen that none of the .
“‘features of applicant’s structure is novel per se,
‘“‘each and every one is found in one or the other of
““the references of record. i '




204

1918

R
Inre
LaAveErs’ HeELS
PATENTS,

Reasons for

Judgment,

EXCHEQUER COURT REPORTS. [VOL.XVIII.

‘All the things united in this heel being old and
‘‘not performing any joint function, each doing only
‘“what it has formerly done in former heels, their
‘‘adaptation to this heel does not constitute a pro-
‘‘per combination and amounts merely to aggrega-
‘‘tion not involving invention.”’ '

I cannot agree with this statement of the law. In
nearly all combination patents the claim is for a
combination of old elements. It is no answer to a
claim for a combination that one element may be

- found in a prior patent, another element in another

patent, ete. If the elements are brought together in
such a way as to be useful, and a combination is pro-
duced enfitling the applicant to a patent, I do not
see that it is any answer to wade through a series
of patents and to state that each of the elements can
be traced in other previous patents. - Unless there
has been a disclosure of a similar combination the
combination would be good assuming it to have the
essentials requisite to a valid patent. To call it an

 aggregation is to my mind incorrect.

For instance, take the dome-headed pins. Unques-
tionably these pins perform their ordinary funetion,
but if you remove them from the combination what
happens? The whole thing falls to pieces.

It may well be that some of the subordinate claims
lack the elements of a proper combination having re-
gard to Mr. Richard’s view and his ecitations.” I
leave it open to the Commissioner to reject, if so

~ advised, any of these subsequent sub-combinatious.

All T direct is that the patent shall issue with the
first claim.

I may add my opinion that T do not see that much
harm would be occasioned by allowing it to issue
with these subsequent claims. The patentee would
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take them-at his risk, and if properly adv1sed would 1918

Seneaten g’

not jeopardize by inserting a lot of useless sub-.; In7e

claurns . . PATENTS.,

In regard to the application for patent serial No. Boonefer

191,228, Claim Number 1 reads as follows:

“1. In combination with a boot or shoe having 8

‘‘permanent heel, a hase platethereonand a plurality

“‘of headed domed pins, extending through the base

‘‘plate, such pins being formed with shoulders adapt-
‘‘ed to bear against the base plate and retain the
.“S‘ame in position, a detachable heel of flexible, re-

“‘silient, plastic material having a plate embedded
‘‘therein formed with slots to engage shdeably the =
‘‘headed pitis, and locking means extending between
‘‘the permanent heel and the detachable portion.”’

It is unnecessary to repeat what I have stated in
regard to the previous apphcatlon Practically the
same remarks apply to Mr Richard’s letter of Aprﬂ
3, 1918.

I think the patent should .issue for the first clalm .
- of this patent leaving it open to the Commissioner
whether to.grant or re;]ec't the sub-combination
cla1ms o

There will be no costs of these apphcatlons

Sohc_ltors for 'appellant: Fetherstonhaughl & Co. -
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1918 I~ THE MATTER OF THE PETITION OF RIGHT OF

"Oct. 9,

~ JOHN E. ASKWITH,
| SUPPLIANT;
AND

HIS MAJESTY THE KING,
RESPONDENT.

Contract—Ofer and acceptance—Public work—dApprovel of Gover-
nor-in-Council. “

Where a sum of money was claimed for extras under a contract, a
letter by the representative of the debtor to the claimant asking
whether he would be willing to accept an amount less than that claim-
ed, and to which letter the claimant replied: “I am willing to accept
your offer,” is not an accepted and binding contract, but merely a.
statement that the claimant is willing to accept such sum.

‘Where a sum of money was claimed to be due by the Crown for
extras under a contract made with the Public Works Department, &
letter from the Chief Architect of that Department to the claimant
saying: “I am directed to offer you the sum of $4,827 as full and final
settlement of all claims you may have against this Department * * *
subject - to approval of council,” does not bind the Crown if the Gov-
ernor-in-Council refuses to ratify the alleged offer of the Chief Archi-
tect.

PETITION OF RIGHT for extras due on a con-
tract.

Tried before the Honourable Mr. Justice Cassels,
at Ottawa, June 10, 1918.

" A. E. Fripp, K.C., for suppliant.
R. V. Sinclair, K.C., for respondent,
Cassews, J. (October 9, 1918) delivered judgment.

A Petition of Right on behalf of John E. Askwith.
claiming against the Crown for certain extras al-
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leged to be due on a contract entered mto by the  1%1%

Government of Canada for the erection of a drill hall ASKWITH

at Halifax, Nova Scotia. Tag Kire.

The petition alleges that the work was fully com- %ﬁa@f

pleted in the year 1901. :

The case was tried before me at Ottawa, on June
10, 1918, but owing to pressing engagements I have
been unable to consider it until my return from Hali-
fax last week. I have since carefully considered the
case. and have gone over the evidence and the facts,
and remain of the opinion which I entertained at
the conclusion of the trial. '

The pet1t1oner has failed to make out any case en-
titling him to relief. The dlfﬁcultles in the way of .
the petitioner, having regard to the provisions of the
contract, are insuperable—and at the close. of his
case, Mr. Fripp placed the claim of the petitioner for
relief on the supposed contract said to have heen
entered into by the Crown and the petitioner evi-
denced by a letter dated October 9, 1914, set out in:
the petition of right, and an alleged aeceptance of
October 13, 1914 also set out in the petltlon

The two letters.are as follows:

| - ““October 9th, 1914.

““John E. Askwith, Esq., ‘ -

“24 Alexander St.,

- “Ottawa.,

“Sir: .

‘““Having reference to your claim amounting to
“$10,6566.56, for extra work in connection with the
“‘contract for the drill hall at Halifax, N.S. This
““matter has been reported on to the Department,
‘“and I am directed to offer you the sum of $4,327, as
““full and final settlement of all claims you may have

&
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-‘.‘against this Department in connection with addi-

‘‘tional, etc., work on the Halifax drill hall, and to
‘“also inform you that the Department-is agreeahle
‘‘to allow D per cent. interest on the sum named,
‘‘subject to approval of Council.

‘““Would you please reply, in writing, stating whe-
‘‘ther you would be willing to accept the sum of
““$4,327, with interest as above mentioned.

- ““Your obedient servant,

““(Sgd.) E. L. Horwoob,
“‘Chief Architect.”’
€24 Alexander St., Ottawa, Ont.,

“‘October 13, 1914,
““E. L. Horwood, Esq., : '
““Chief Architect, |
“‘Dept. Public Works, Ottawa.
“Dear Sir: '

““I beg to acknowledge receipt of your letter of the
““9th inst., in whick you offer me the sum of $4,327,
““with interest at five per cent., as full and final set-
‘‘tlement of my claim of $10,656,56, for extra work
“‘done at the Halifax drill hall.

“I regret that the loss of certain documents places
““me in the position that I am unable to fully estab-
“‘lish my rights to receive payment of all the items
“‘submitted in my claim.

“‘Under the circumstances I beg to state that I am
“‘willing to accept your offer of $4,327, with the in-
“‘terest named, as full and final settlement of all
“‘claims I have against the Department of Public
““Works in connection with the Halifax drill hall.

““Yours very truly, -
“(Sgd.) J. E. Asgwrrs.”’
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Some' discussion took place as to whether or not
the words ‘‘subject to approval of council’’ refer
merely to the interest or to the sum of $4,327 as
well. In my opinion if is not of much consequence
which meaning is placed upon.this letter, for the
~ reason that the petitioner in his letter of October

13, states he 1s willing to accept the offer of $4,327,

~ with interest named, ete.
Even if the Crown could be bound by such a con-

tract, the letters are not evidence of an accepted and

binding contract. The letter of the architeet is a
mere request to know if the petitioner would be will-
ing to accept the named sum, together with interest.
It is apparent that at all events ithe approval of the
Governor-in-Couneil was requisite before any offer
of the -whole sum, w1th interest added could be
bmdmw ’

- The so-called acceptance is a statement that the
petitioner is willing to aceept the principal money,
together with interest. The Governor-in-Council re-
fused to ratify the offer of the architect. The result
is that if, as T have mentioned, the Crown could have
been bound there has been no contraot entered into
hetween the parties.

I thmk the petition must be dismissed and w1th
costs. -
Petition dismissed.

Solicitors for suppliant: Fripp & McGee.

Solicitor for respondent: R. V. Sinclair.
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CANADIAN VICKERS, LIMITED,

Prarztirr;
Vs.

THE STEAMSHIP “SUSQUEHANNA,”’

DEFENDANT.

Admirally law-—dgreement for repair of ship—Quanlum meruit—
Witnesses—Evidence—Registrar proceeding on wrong principle.

The plaintiff’s claim was for work done and material supplied to
the defendant’s ship, mriounting to $53,190, at Montreal in July and
August, 1917, there being no definite contract between the parties. A
bond was given for $55,000 for the release of the ship and liability
was admitted, but the amount claimed was denied and $35,000 was
offered in full settlement, which the plaintiff refused to accept., The
matter was referred to the Deputy-Registrar to ascertain and report
the amount due to the Court, which the Deputy-Registrar did, fixing
the amount at $52,983.34.

Held on a motion of defendant to vary the Deputy-Registrar’s
report that as there was no price for repairs fixed between the parties
that the plaintiffs were entitled to recover the fair and reasonable
value of the work done and material supplied, or, in other words,
what is the fair market value of the repairs made by plaintiffs to
ship, and that in detefmining the value of the said repairs the prin-
ciples laid down by Dr, Lushington in the Iron Master, Swab. 443, as
to the best evidence of the value of the ship are equally applicable
to the value of repairs in this case, and that the Deputy-Registrar
proceeded on a wrong principle, and that defendant’s offer of $35,000
was sufficient,

APPEAL from report of the Deputy District Reg-
istrar at Montreal on references had on January
30, February 16, 18, 22, March 5, May 14, June 18,
August 1 and September 16, 1918.

Registrar’s report made and filed October 5, 1918.
Heard before the Honourable Mr. Justice Mac-
lennan at Montreal, October 18, 1918.
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F. H. Markey, K.C., for plaintiftf.
4. R. Holden, K.C., for defendant.
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This case comes before the Court on a motion of
the defendant to vary the report of the Deputy Dis-
trict Registrar, by which the latter found $52,983.34,
with interest from December 4, 1917 and costs, to be
due to plaintiff by defendant.

The plaintiff’s cause of action and the nature of

HA.NN'A
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Judgment,

its claim endorsed on the writ of summons, filed on -

November 2, 1917, is a claim for the sum of $53,190

for work done and materials supplied to the ship
‘“‘Susquehanna’’ at the Port of Montreal during the
months of July and August, 1917.  The defendant
gave a bond for $55,000, obtained the release of the
ship and then admitted liability for the work done
and materials supplied, but denied the amount claim-
ed and offered to settle for $35,000. The plaintiff
refused to accept this and defendant thereupon mov-

ed that the case be referred to the Deputy District

Registrar in order that the necessary. clalms state-
ments and vouchers be filed and such proof as may
be necessary produced and that the Registrar be

ordered to report to the Court the amount that he

may find due to the plaintiff. Upon the order of
reference the Registrar reported.as above stated

and the defendant appeals from the report by its

motion to vary the finding of the Registrar.

The S.8. ‘““Susquehanna’’; which had been engaged
in the lake trade, in the early summer of 1917 was
cut in two at Buffalo, N.Y., in order to be brought
to Montreal, where certain repa_irs were reqmred to
be made and the ship joined together. Certain of
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these repairs were made at Montreal by the plain-
tiff; the ship was joined together at Levis, and final-
ly taken to New York, where the repairs were com-
pleted and the ship made ready for sea. Plaintiff’s
action is for the value of work done and materials
supplied and for nothing else.

After the work was done the plaintiff sent the own-
er of the ship a memorandum (Exhibit D-1) read-
ing:

To labour and material repairing S.S.

‘“Susquehanna’’ as per specification at-

tached ........... .. ... .. il $53,190.00

The specification referred to is a list of repairs to
the ship containing over 180 items. No other par-
ticulars of the plaintiff’s claim, although asked for,
were furnished or supplied until the case came be-
fore the Registrar on the reference, when plaintiff’s
manager produced a statement or summary as Ex-
hibit P-2, which is in the following terms:

NAVAL CONSTRUCTION WORKS,
MAISONNEUVE.
Montreal, P.Q., December 3rd, 1917.
Mr. Frank Auditore,
44 Sacket Street,
Brooklyn, N.Y.

Bought of Canadian Vickers, Limited.

To joining together S.S. ‘‘Susquehanna’ as per
statement attached:
Material from stock ...$5,5017.57
Material purchased ... 829.98
—$ 6,347.55

Handling charges, 5% ......... 317.88
$ 6,665.43
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Labour ................. coe 0 $14,905.7 3 ‘
Overhead factor 90% on labour. 13,415.16 _
| 28,320.89
. 34,986.32
Profit, ete. ......... e 16,554.89
51,541.21

Tug services as per copy invoices attached 2,000.00

$53,541. 2]
It can be stated at once that the plamtlff did not
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do the joining together of the ship, but that its work .

consisted principally of the completing of so-called
odds and ends about the deck and fitting of doors

and a small amount of engine-room work and caulk-

ing the bulkheads and tanks. Plaintiff’s statement
shows that the material supplied, with 5 per cent.
added for handling charges, amounted to $6,665.43,
and the labour to $14,905.73, and that the total claim
- as shown in this statement amounted to $53,541.21.

The plaintiff in effect added over 138.9 per cent. to |
the amount charged for -material and labour, or if

labour alone is considered over 200 per cent. to the

amount charged for labour in order to arrive at the
- total amount of the bill.-

As there was no price for the repairs fixed bétweén
the parties, plaintiff is entitled to recover the fair
and reasonable value of the work done and ma-

" terials supplied. That was the nature of the claim

endorsed on the writ. - The plaintiff before under-
* taking the work gave an estimate of what the re-
pairs would probably cost, but declined to enter in-
to a contract for a fixed amount. There was no sug-
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gestion from either party that the repairs should be
pald for on the basis of cost plus a percentage for
profit. The plaintiff, in its factum filed before the
Registrar, stated that its claim is based on a quan-
tum meruit, and in its factum filed before the Court
submitted that ‘“the value of the work based upon a
“quantum merutt must be determined by the fair
‘“‘market value at the time and in the locality where
‘‘the work is done, and, further, by the conditions ex-
‘“‘isting at such time and place. This can only be de-
‘‘termined by the evidence of witnesses who are com-
““‘petent to give evidence relating thereto.”’ Instead
of endeavouring to prove the fair market value of
the work by competent witnesses, the plaintiff en-
deavoured before the Registrar to establish his
claim on the basis of the alleged cost to it of the
work, plus a net profit of over 47 per cent. There
was no contract to pay the cost and a percentage of
profit, and plaintiff’s action is not an action based
upon any such allegation or implication.

The plaintiff could not change the nature of its
action before the Registrar and the question for the
Court therefore is: Whalt is the fair and reasonable
value of the work done and materials supplied, or
in other words, as counsel for plaintiff puts it, what
is the fair market value of the repairs made by
plaintiff to the ship? In the case of the Iron Mas-
ter,* where the question was the value of a ship at

)

the time of a collision, Dr. Lushington made the fol-

lowing observations with reference to different
kinds of evidence which might be adduced to estab-
lish such value:

““In this case the loss is confined to a single item,
‘“the value of the ship destroyed. The evidence

1 (1859), Swabey, 441 at 443.
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‘“‘adduced is, as usual, of different kinds ‘and T think
“‘it convenient here to state how the Court ranks
“these different kinds of evidence in order of im-
portanee, the question bemo' the value of the ship
‘“at the time of the collision. |
““The best evidence is, first, the opinion of com-
‘‘petent persons who knew the ship shortly previous
““to the time it was lost; that evidence is manifestly

‘““entitled to most weight, because, assuming their
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“‘competency to form a just judgment, they had a -

‘‘personal knowledge of the state and condition of
‘“the vessel herself, whereas all other persons, how-

‘““ever gkilful, could only draw general inferences -

‘““from their acquaintance with the prices of vessels

‘‘somewhat similar about the same time. The second
‘‘best evidence.is the opinions of persons such as I

“have just described, persons conversant with ship-
“‘ping and the transfers thereof.”’ '
The principles laid down by Dr. Lushmgton as to

the best evidence of the value of a ship are equally -

applicable to the value of the repairs in this case.

The plaintiff’s case is based almost exclusively on -

the evidence of three witnesses: Temporary Com-
mander James William Skantelbury, of Saltburn,
England, and James -Smith Bonnyman, of Landaff,
Wales, consulting engineer, and its manager, Mr.
Miller. Commander Skantelbury was in Canada re-
presenting thie British Admiralty as an expert ad-
" viser in connection with Canadian ship construe-
tion, acting under the director of shipping in Can-
ada, and had been in Montreal .less than one year

at the time of his examination. He was acting as

an expert adviser in connection with construction of

new vessels, drifters and trawlers, which were be-

ing built at the plaintiff’s shipyard. He never saw -
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the work done on the ‘‘Susquehanna’’ and had no
idea how long the job took. He was not asked to
testify what, in his opinion, would have been fair
and reasonable compensation or the market value
of the work done by plaintiff for defendant. Mr.
Bonnyman, who is a consulting engineer in shipping,
had arrived in Canada about one month before his
examination, never saw the ‘‘Susquehanna’’ or the
work done by plaintiff, and had no knowledge of local
conditions in Montreal, except such as he had seen
at plaintiff’s shipyard from the early part of Janu-
ary to the time of his examination on February 16,
1918. He had been sent by the British Government
to look after the building of merchant ships at the
plaintiff’s works. He admits in cross-examination
that plaintiff asked him what was a reasonable price
for doing the work on the ‘‘Susquehanna,’” but he
declined to express an opinion on that question; and
in re-examination explained that it was impossible
without having seen the ship to make an estimate
of the value of the work done. The witnesses Skan-
telbury and Bonnyman, while no doubt familiar with
shipyards and shipping generally in Great Britain,
had very limited knowledge of conditions on this
side of the Atlantic, and in no part of their evidence
do they undertake to give an estimate or express an
opinion as to the value of the work done by plaintiff
on the ‘“Susquehanna.’”’” Mr. Miller, plaintiff’s man-
ager, had given an estimate of about $35,000 as the
probable cost of the repairs, but at the reference he
endeavoured to make it appear that these figures
were quoted by him on a part only of the work done.
He did not pledge his oath, as it would seem reas-
onable he should have done if he believed his firm’s
claim honest and proper, that the fair market value
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of the work done and materials supplied was the
amount claimed in the action. He admitted that
there was a list prepared of the work to be done, and,
instead of producing that list, he produced ‘and filed
as plaintiff’s Exhibit P-5 a list headed: *“‘Repairs
to S.S. ‘Susquehanna,’ job No. 1790.”’ This latter
list contains over 180 items. It is not the original
list of repairs prepared by the plaintiff. Mr. Miller
. swore that the original list contained only 65 items
and that afterwards, at some date or dates which he
does not specify, 122 additional items were added.
His motive in making this statement appears to have

been to escape the consequence of an estimate by his .
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works manager and by himself that the work which -

his firm was asked to do would cost in the vicinity
of $35,000. When the ship arrived in Montreal, with
Captain Barlow in charge, Mr.. Cameron, plaintiff’s
works manager, and Mr. Burns, one of plaintiff’s
sub-superintendents, went on board the ship, where
they were met by Captain Barlow, by Mr. Smith

and Mr. Auditore. The latter gentleman called the -

attention of Messrs. Cameron and Burns to the work
' that was to be done, of which Cameron took note at
the time. Captain Barlow also put the items down
in a little work-book which he carried, and he swears
that he afterwards got the repair list made by Cam-
eron, compared it with the notes in his own book,
found they agreed and that he re-copied the list in-

to a private book for future reference. Captain Bar- |

low swears that the ship was subsequently stranded
“when he lost a considerable amount of personal pro-
perty, clothing and this little note-book, but he pro-
duced and filed before the Registrar, as defendant’s
- Exhibit D-7, the list of repairs which he had copied

- in his private book. This list is dated July 15, and

Id




218

1918

CANADIAN
VICKERS,
LTD.

.
8.5, SusQuE-
HANNA,

Roasons for
Judgment,

EXCHEQUER COURT REPORTS. [VOL. XVIII.

contains over 150 items. There is no doubt it is a
duplicate of the list of repairs made by Cameron
and Burns three days before, on which both Cam-
eron and Miller made their estimate of $35,000. A
comparison of Captain Barlow’s list with Mr. Mil-
ler’s list (P-5) shows that the latter contained some
30 additional items, mostly small wooden jobs. Cap-
tain Barlow swears that his list (D-7) includes the
work discussed with Cameron and Burns, and on
which Cameron was to figure on the cost. The ad-
ditional items to be found in Exhibit P-5 were order-
ed in writing by Captain Barlow as extra work and
the original orders were delivered to the plaintiff.
Plaintiff produced neither the original list made by
Cameron and Burns, nor the orders for the extra
work, and Captain Barlow’s evidence, that the extras
were not worth more than $1,000 or $1,200, is un-
contradicted. After the examination of the ship by
Cameron and Burns, Mr. Miller wrote a letter to the
owner in the following terms (P-1):

“July 12, 1917.
““Frank Auditore, Esq.,
‘““Windsor Hotel,
‘‘Montreal, Que.
““Dear Mr. Auditore:

“Mr. Cameron has been thoroughly through the
‘¢ ‘Susquehanna’ and finds it absolutely impossible,
“‘in the incomplete state in which the various items
‘‘are, to figure a definite price. He estimates, and,
“‘judging by the description I think he is correct,
“‘that this work will cost in the vicinity of $35,000,
“apart from joining together.

‘““We are prepared to quote you a firm price for
¢‘joining together of $22,000, including dock dues,
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““but not including any repairs to damage done in
‘‘coming through the canal. .

- ““We would, however, much prefer that you take
““the ship to New York for completion, as I am
“‘fully confident that, notwithstanding the condition

‘‘of the yards in New York, you are more likely to .

‘““‘get a quicker Job from your friend Mr. Todd than

‘““from us, as we cannot possibly afford to draw a-

‘““large number of men off present work. "

““We will be glad to let you know as soon as we
‘‘ascertain the extent of the damage to the ‘Singa-
‘‘pore’ when your ship can get on the dock.

““I am sorry we cannot quote you a firm price, - but
‘‘you will understand the conditions.

““Yours faithfully,

“(Sgd.) P L. MILLER”

_ 'I‘he examination of the ship by Messrs Cameron

and Burns had been made on the morning of July
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11 or July 12, before the foregoing letter was writ-

ten by Mr. Miller, when the plaintiff had in its.pos-
session the original list prepared by Cameron con-
taining over 150 items of repairs and agreeing with
the list made by Captain Barlow. It is ‘worthy  of

note that-neither Cameron nor Burns were called

as witnesses on behalf of the plaintiff. Mr. Miller’s
letter admits that Cameron had made a thorough
examination of the ship. That agrees with the evi-
dénce of Captain Barlow. The letter further_ad-

mits that Cameron estimated the cost of repairs in
the vicinity of $35,000. Mr., Miller himself admits

that he gave an estimate of $35,000, but says that
the original list upon which he based that estimate
contained only 65 items, and that 122 were after-
wards added as extras. There is a serious contra-
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diction in Mr. Miller’s evidence as to when the orig-
inal list was prepared. He first swore it was made
up about July 25 or 26, and then stated that he had
it when he wrote the foregoing letter on July 12.
As the original list of repairs was in plaintiff’s pos-
session and under the control of Mr. Miller, and he
did not see fit to produce it, I am unable to accept
his evidence that either Cameron’s estimate or his
own of $35,000 was based upon 65 items of repairs.
It would have been an exceedingly easy matter for
plaintiff to have established that the estimate given
by Cameron and Miller was based on 65 items if
such were the fact. The suppression of the written
evidence showing the items on which the estimate
of $35,000 was made, the failure to call Cameron
and Burns as witnesses and the contradictions in
M. Miller’s own evidence, satisfy the Court that
his testimony on this question cannot be accepted.
The work commenced in the harbour on July 13, the
ship arrived at the plaintiff’s works on July 18, and
was finished on August 15, 1917, when the two parts
of the ship were towed to Quebec and there joined
together by the Davis Shipbuilding and Repairing
Co., Ltd., and the ship was then taken to New York.
It is common knowledge in shipping cireles that
shipyards on the St. Lawrence have to tender for
ship repairing in competition with shipyards in New
York and other points on the Atlantic seaboard. It
is proved in this case that shipyard labour at the
time the work was done to the ‘‘Susquehanna’’ was
lower at the plaintiff’s works than in shipyards in
New York. The defendant examined three witnesses
who had examined the ship and the work done by
plaintiff and were competent to give an estimate of
the fair market value of the work. Fred. L. Wozrke,




VOL:XVIIL] EXCHEQUER COURT REPORTS.

of ‘Brooklyn, N.Y., marine superintendent of the
owner of the shlp, ‘had 19 years’ comnection with
shipping, 10 years at sea, the 0'reater part of that
time as chief engineer, and 9 years as marine super-
intendent for two different companies, 5 years of
the latter period being superintendent of a general

ship repairing company. He examined the ship on

her arrival in New York, in September, 1917, in com-
pany with Captain Barlow and two experts to whom
I shall presently refer. The work done by plaintiff
was gone over and examined in detail, and Worke’s
estimate of its value was around $23,500. James
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H. B. MacKenzie, of New York, consulting engineer -

and ship surveyor, who had been to sea for 7. years,
part of the time as. chief engineer, and who had
been for 10 years in the employ of one of the big-

- gest ship-repairing firms of the United States, for 5 .

years as outside foreman and for the last 5 years as

assistant to the superintendent, and having a great

deal to do with estimating for repair work, and for
the last 6 years has been in business for himself as
consulting engineer and ship surveyor, examined

the ‘‘Susquehanna’’ two or three days after her

arrival in New York. Worke and Captain Barlow
were present and pointed out to him the repairs
made in Montreal, and Mr. MacKenzie estimated

the value of the work done by plaintiff at $25,000.
~ When this estimate was made this witness was not

aware of the purpose for which the estimate was

wanted. The work desecribed to this witness by Mr.
Worke as having been done in Montreal is set out in
a -statement signed by the witness and filed as- Ex-

hibit D-5, and a comparison of the items contained

in this statement with the plaintiff’s list of repairs
filed as Exhibit P-5 shows that the two documents

'
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correspond. as far as detailed description of the
work is concerned, and for that work Mr. MacKen-
zie’s first estimate was $22,000, subsequently increas-
ed to $25,000. Charles E. Ross, of New York, naval
architect, engineer and surveyor, who, since leaving
the University of Pennsylvania in 1889, has been
continuously employed in the ship construction and
repair business, and who for some yvears has been
in a consulting capacity associated with Frank S.
Martin, of New York, chairman of the Board of
Consulting Engineers and Survey of the United
States Shipping Board, examined the *‘Susque-
hanna’’ in New York, in September, 1917, and signed
defendant’s xhibit D-5." The nature, kind and de-
scription of the work which he examined on this oc-
casion was explained to him by Mr. Worke, and his
estimate of the value or market price of the work
done in Montreal on the ship was $22,000, and he
subsequently made a re-examination and a revised
estimate of $25,000. When this estimate was made
Myr. Ross had no knowledge of what plaintiff was
attempting to collect. Messrs. MacKenzie and Ross
have no connection whatever with the defendant or
the owner of the ship; they were asked to examine
the work done by the plaintiff and they gave their
opinion as to its value after having seen and exam-
ined it. Unquestionably these gentlemen were com-
petent persons to express an opinion on the value of
the repairs and the weight to be attached to their
testimony was in no way affected in their cross-
examination.

As has already been pointed out, plaintiff at the
reference before the Registrar attempted to change
the basis of its action and to establish the liability
of the defendant on the basis of the cost of the work
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to the plaintiff plus a net profit of over 47 per cent, .
on such cost. « In considering the cost of the repairs
consideration myst be given to the cost of the ma-
terial supplied definitely ascertained and the direct
labour definitely ascertained, and a further sum-
necessarily indefinite in amount representing a pro-
portion of the general expenses of the company do-
" ing the work. In this case; plaintiff sought to add
to the cost of the material, plus 5 per cent. added for’
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handling charges, and the amount paid out for direct

“labour a further item called overhead factor, 90 per..

cent. on labour, and to the total so obtained added

47.3 per cent. for net profit. Mr. Miller, when asked

~ to explain this overhead charge, stated.: ‘“The over--
head covers all items which, according to our method
of keeping our books, are not directly charged to
the cost of doing any particular job.”” He then ex-
plains that other firms make up their overhead in a

different manner according to their method of keep-.-

ing their books. The attempt to include in the bill

against the defendant an overhead factor of 90 per -

cent. on labour has introduced endless confusion and
_controversy in this case, and if it were necessary to

digest the evidence relating to what properly con- ' -

stituted overhead charges a laxgg mass of cohtra-'_v

dictory evidence would have to be referred to.

The principal items of-the overhead charge on
which differences of opinion exist are: Work super-
vision, depreciation, liability insurance, administra-

‘tion expenses and interest. It was established be- -

fore the Registrar and subsequently admitted by
counsel for plaintiff that there were amounts ex-
ceeding 41 per cent. overcharged in connection with
_ the items of works ‘supervision and liability insur-,
ance; depreciation at the rate of 50 per cent. per
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annum was charged on new buildings of a substan-
tial and permanent character and fixed plant, with-
out due regard to the reasonable life of the prop-
erty; excessive amounts were charged for adminis-
tration expenses and a large amount of interest on
loans which, according to the most reliable evidence
in the record, including an admission of one of plain-

tiff’s experts, does not form part of the cost of the

work and should not be included in overhead charges.
The plaintiff’s repair shop is only a small part of
the plant, and it is proved that, according to a sched-
ule produced to defendant’s expert accountant
when he examined the plaintiff’s books in its office,
the repair shop overhead was 38 per cent., and if
the deductions which were proved at the reference
were taken off, that percentage would be consider-
ably reduced. The plaintiff’s plant is undoubtedly
well equipped from the point of view of buildings,
machinery and management. The work on the
‘“‘Susquehanna’’ was a comparatively small repair
job. One of plaintiff’s experts, Commander Skan-

- telbury, in speaking of the shipyard and the repairs
~ In question, swore: ‘‘It is equipped for a navy yard

and 1t is over-equipped for small work of that de-
seription.”” The impropriety of attempting to in-
flate the overhead charges against defendant for the
work done because plaintiff’s yard was over-equip-
ped for small work of that deseription must be ap-
parent. The general result of the evidence on,the
items making up the overhead charge, in my opin-
ion, shows that if this were a case where overhead
charges should be taken into consideration, plaintiff
has charged nearly twice as much for that item as

‘the evidence justifies.
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The plaintiff’s bill befofe the Registrar includes 1218
- an item of 47.3 per cent. net profit. It is important Ganax

VICKERS,

to bear in mind that Mr. Miller swore that the profit 5>
charged includes absolutely nothing for interference ’s'i'.g‘;sf“'
with other work, for war conditions or for' any Beasons for
"special or unusual purpose. He claimg only what he -
designated as normal profits under the climatic con-
ditions in Montreal. Notwithstanding the stand so
taken by plaintiff’s manager, counsel for. plaintiff
endeavoured to justify the large profit .claimed by
evidence and argument,_’ that men had to be with- .
drawn from other work which was consequently de-
layed and that the country was at war, and therefore
plaintiff was entitled to take advantage of these
special circumstances in the form of higher charges
than would be justified under normal conditions.
Such contentions are entirely without force in face
of the manager’s admission. It is proved that the
number of workmen employed in plaintiff’s yard at
the time the reference was heard was substantially
the same as were employed when the repairs were
made to the ‘‘Susquehanna.’”’ It is quite true that
_repairs ‘cannot-be .carried on to the same extent in -
-winter as in summer, but other work, no ‘doubt
equally profitable to plaintiff, was under way in the
winter season, engaging the services of substantially
an equal humber of workmen. Commander Skantel-
bury swore that having regard to local conditions
in Montreal, in his opinion, 30 per cent. would .be a
faiir profit to add to the cost of the work, and then
in answer to leading questions by plaintiff’s counsel,
which should have been rejected on the objéctions
made, permitted himself to be led to state that hav-
ing regard to conditions at the plaintiff’s shipyard
(and no doubt influenced by the fact that the vard
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was over-equipped for repair work) the account
should have been for about $80,000, and later re-
duced the percentage of profit to about 60 per cent.
on the cost. Such evidence i1s not reliable. Mu.
Bonnyman was impressed by the severity of the
Canadian winter weather and put the percentage of
profit at about 40 per cent. on the cost in order to
enable plaintiff’s business to exist. He had no
knowledge of summer conditions here or of the work
done on the ship, and refused to state what the work
was worth. It was proved that seven other ships
were under repair at plaintiff’s yard while the work
was under way on the ‘‘Susquehanna,’’ but plaintiff
offered no evidence of the profit or overhead charged
for such repairs. There is, however, evidence that
within the year preceding the repairs on the ‘‘Sus-
quehanna’’ plaintiff made varying charges on a numn-
ber of other ships as follows: 40 per cent. overhead
on drifters, 45 per cent. against the Electrical Boat

Co., 55 per cent. overhead and 10 per cent. profit to

the British Admiralty for jobs on over 60 vessels for
work done partly in the harbour and partly at plain-
tiff’s vard, and 65 per cent. overhead on trawlers.
Plaintiff appears to have had different prices for
different owners, and there was no uniformity of
charges to other ships so far as such charges were
disclosed. Counsel for plaintiff in his factum or
written argument before the Registrar says in re-
ference to the work done for the Admiralty that ¢‘the
““allowance of 55 per cent. for overhead and 10 per
‘‘cent. profit practically gave the plaintiff a clear pro-
“fit of 65 per cent. upon the cost to it of the work.”’
Part of the plaintiff’s work on the ‘‘Susquehanna’’
was done in the harbour before the ship reached the
shipyard and to that extent the conditions aere
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_similar to the work done for the Admiralty, and if 1918
plaintiff’s elaim for 90 per cent. overhead and over Comanuax
47 per cent. profit were maintained, it is apparent L.
- plaintiff would make a most exorbitant profit on the v
;;ob None of these rates were disclosed to the own- Beasons tor
~er of the ¢ ‘Susquehanna’’ before he entrusted his  —
ship to the plaintiff. The manager of the plaintiff
-has sworn that as no price was fixed in advance he
thought he was entitled to charge any price he liked,
. provided it was fair and reasonable. The burden
was upon plaintiff to establish that its account re-
presented the fair market value of the repairs. If
the cost were definitely ascertained a net profit of
10 per cent. or at most 123 per cent, would have been
‘fair and reasonable under the circumstances and in
view of the evidence in the case. If thie average of
the overhead charges to others as just stated were
added to the charges for labour and a net profit of
121% per cent. added to the cost of material, labour
and overhead so ascertained, the total would be
under $35,000, the approximate estimate given . by
the plainttff’s works manager, and manager bhefore -
the work was undertaken.’

This is an ordinary quanium mevmt actlon, but
plalntlff sought to change its nature on the reference
and endeavoured to prove its case as if the action’
were based upon a contract to pay the cost of the
repairs, plus a profit. The Registrar proceeded up-
on a wrong principle and granted the plaintiff every-
thing that it asked on the reference. His report .
contains no finding on the fair market value of the
work done and the materials supplied. The defend-
ant’s witnesses, Worke, MacKenzie and Ross, were
competent witnesses within the rule laid down by
Dr. Lushington, and the prineiple put forward by .
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. plaintiff’s counsel, to give an opinion on the value

of the repairs. They had seen the work and exam-
ined it, and, in my opinion, their evidence is the best
evidence on the value of the work done and the ma-
terials supplied. It is true their estimate was hased
on New York prices, but labour at plaintiff’s yard
was lower than in New York, and the defendant was
willing to pay several thousand dollars more for
the purpose of avoiding the trouble and expense of
protracted hitigation. There is an item of $2,000 in
the account for towage which is not disputed. - The
plaintiff’s estimate of $35,000 was well over the
mark and exceeded the value of the repairs. I find
that defendant’s offer was sufficient and the amount
due to the plaintiff by defendant is $35,000.

Before the reference was applied for, the defend-
ant, through its solicitors, filed an admission of lia-
bility for the work done and materials supplied,
offered to settle for $35,000 in order to avoid fur-
ther litigation, denied liability for any greater sum
and notified plaintiff that if it persisted in its re-

fusal to accept said sum defendant would ask for

costs on the reference. The defendant had furnish-
ed a bond-for $55,000 as security for the plaintiff’s
claim and, under the circumstances, there was no
necessity for a tender or payment in Court, and the
costs of the reference should have been avoided. The
defendant is therefore entitled to the costs of the
reference, The Reading.'

There will be judgment for the plaintiff for $35,-
000, with costs up to the filing of the admission of
liability, and the defendant’s offer to pay that
amount, the plaintiff will have to pay the defendant

1(1908), 77 L. J. Adm. 71.
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the costs of the motion for the reference, 'the costs 1918

of the reference and of the present motion to vary s

the Registrar’s report and the report W111 be varled L.

v

accordlngly o © . ) . S.%ASNI;SAQ.UF-
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J udgment accordingly.

| Sohcltms for pla1nt1ff Markey, Skwmer, Pugsley
& Hyde. :

‘Solicitors for defendant: Meredith, Holden,
" Hague, Shaughnessy & Heward. '
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THE BRITISH AMERICAN FISH CORPORA-
TION, LIMITED,
SUPPLIANT;
AND

HIS MAJESTY THE KING,

RESPONDENT.

Crown londs—Lease—Order-in-Council—Lease containing clause for
renewal—Ultra vires—Void—Whether renewal clause severable.

In 1904, pursuant to an Order-in-Council recommending the grant-
ing of a lease for 21 years to the suppliant of certain fishery priv-
ileges in waters described in the Order-in-Council, the Minister of
Marine and, Fisheries executed a lease to the suppliant for the said

term, the lease contained a provision that, upon complying with cer-

tain terms and conditions, the suppliants would be entitled to
have the option of renewing the lease for a future period of 21 years.

In 1913 the Deputy Minister notified the suppliants that the lease
was ultre vires, as not being in virtue of any Statute of Canada, and
as being repugnant to the common law and that the lease was ab
initio void. Ield on a stated case to determine the rights of the sup-
pliants under said lease that the provision for the renewal of the
lease was veid and inoperative, and beyond the power of the Minis-
ter under said Order-in-Council, but that the clause as to the renewal
could be severed, and while that clause was void the lease itself for
the term of 21 years was valid and binding. .

Pickering v. Ilfracombe R. Co., (1868), L.. R. 3, C. P, 235, 250; In
re Burdett (1888), 20 Q. B. D. 310, followed.

A CTION claiming a declaration that a lease
granted by the responderit to the suppliant is a good,
valid and subsisting lease.

Tried before the Honourable Mr. Justice Cassels,
at Ottawa, April 18, 1918,

A. W. Anglin, K.C., for suppliant.

Christopher C. Robinson, for Crown.
Cassers, J. (April 30, 1918) rendered judgment.
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The argument hefore me ‘was on a special case,
the facts having been agreed to by counsel for the
suppliant and respondent.

On July 12, 1915, the supplhant brought this action

claiming a declaration that the document mentioned

in paragraph 2 of the special case is a ﬂood valid
and subsisting lease. -

It .appears that on April 11 1904: an Order-in-

Council was passed recommending the granting of
the lease in question for a period of 21 years, of fish-

ery privileges in the waters described in the Order-
in-Council. -In apparent pursuance of this Order-in-
Council, the lease which is set out in full in the spe-
cial case was executed on April 19, 1904

The lease provides as follows:

““To have and to hold unto the sald lessee, subject:
as aforesaid, for and during the term of twenty-

‘one years, to be computed from the 1st day of
“May, AD, 1904 and - thenceforth next ensuing
““and fully to be complete and ended, yielding and

“paymg therefor to His Majesty or his suecessors

‘“‘yearly and every year during the said term the

“certain rent and sum of ten dollars to be pald an-

““nually and in advance.’’

The lease then contams a prowslon which, 11: is

argued, is contrary to-the provisions of the Order-
in-Council. Tt provides as follows:

“‘Should the said lessee conform to all the terms
‘““and conditions of the present lease, and should

““establish at the termination of the said period of
‘“‘twenty-one years that he, or the company herein-
‘“‘after mentioned, has expended in exploring, de-
“‘veloping, equipment and improvement of the said
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“‘territory hereby leased, the sum of at least one
‘““hundred thousand dollars, then he or the said
‘‘company shall have the option of renewing the
‘“present lease, subject to the same terms and condi-
‘““tions, for a further period of twenty-one years.’’

It is agreed between the parties that the suppliant
has complied with all the provisions of the lease, and
that the rents payable by the terms of the said docu-
ment were duly paid, and that if and so far as the

- said document was ever valid and binding upon the

respondent, it has not ceased to be binding or be-
come subject to invalidation by reason of the non-
fulfilment or breach by the suppliant of any of the
covenants, provisions, terms or conditions therein
mentioned.

The 7th clause of the special case reads as fol-

~ lows:

‘‘The suppliant has been, and now is, willing to
““accept the rights and premises in the said docu-
‘““ment mentioned for any part of the period or
‘‘periods therein mentioned in respect of which the
‘‘said document may be held to be binding upon the
‘““respondent, and, nevertheless, to pay the whole
“rent and to comply with and fulfil all the cove-
‘‘nants, provisions, terms or conditions contained in
“‘the said document, and to fulfil all obligations

“‘thereby imposed upon the suppliant.’’

Paragraph 8 of the special case reads as follows:

48, The question for the opinion of the Court
‘¢jg: TIs the said document, dated the 19th April,
1904, binding upon the respondent in respect of
“*the period or periods therein mentioned, or any
“part thereof?’”’
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Paragraph 9 is'as follows:

9. If-the answen to the foregoing question be in
“‘the affirmative, judgment is to be entered for the
‘“‘suppliant for $15,000 by way of damages with
“‘costs, and any rights and privileges or obligations

‘‘conferred or imposed upon the suppliant by the.

‘“‘said document shall thereupon cease and deter-

““mine, and the judgment shall so declare; if in the

negatlve, the petltlon of rlwht is to be dismissed
‘with costs ”

-
.

On Oetober 1, 1913, nine years after the executlon

of the lease in question, during which period the .

lessee had been in oceupation under the terms of the
lease and had complied with all the terms thereof,
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the following letter, dated Ottawa, October 1, 1913, -

was written by Mr. A. Johnston, the Deputy Min-
ister of Marine and.Fisheries: o

“Re Lease of Fishing Privileges for Nelson and
““other Rivers and Great Slave Lake and a por-
“tion of Hudson Bay. '

“Sir:
“The above lease being one glanted of fishing

“‘privileges in the Nelson and other rivers, and also

“the Great Slave Lake and a portion of Hudson
‘““Bay, to you, bearing date of April 19th, 1904, and
““issued pursuant to an Order-in-Council of April

‘‘11th, 1904, was wlira vires of the Governor-Gen-

‘‘eral-in-Council to authorize as not being in virtue

““of any statute of the Parliament of Canada, and

‘“as being repugnant to the Common Law. The lease

“was ab initio void, and has never been of any force

‘or effect, and I have been directed to so mform_

Vou by the Mmlster
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Paragraph 4 of the special case, in part, reads as
follows: :

It is agreed between the pa;'ties for the purpose
““of this special case that the right of the Minister
‘‘of Marine and Fisheries to issue or authorize to be,
‘*issued, fishery leases and licenses for fisheries and
““fishing covering the territory described in the said
‘“document is to be assumed J?

On the opening of the case I pointed out to Mr.
Robinson, counsel for the Crown, that it was open to

- serious question whether this admission does not in

fact admit the validity of the lease. It was not so
intended between the parties. It was intended to

-admit that the Minister has generally the power to

issue leases and licenses over this territory, but that
it does not follow that he had the power to issue this
particular one.

There is no difference of opinion as to what was
in contemplation between the parties. I suggested
that it had better he made plain. '

Mr. Robinson, acting for the Crown, argued the

-case with ability. His submissions are two in num-

ber: First, that the renewal clause in this leage is
ultra vires as extending beyond the powers con-
ferred on the Minister by the Order-in-Counecil.
Second, that the renewal clause in the lease is not
severable from the rest of the lease, and therefore
if the clause providing for renewal is ultra vires,
the whole document falls with it.

These were the two questions argued. All other
questions as to the power to grant a lease over part
of the territory were eliminated on the argument.
As Mr. Robinson states: ‘‘There was some doubt as
““to his power (that is of the Minister) over part of




&
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“‘the territory that is included here. Now that ques-
““tion we intend to eliminate. He is assumed to have
‘“power to issue leases over all of this telritOIy »?

““His LorpsaiP—You assume that this was w 1th1n '

.“the Dominion’s ;]urlsdletlon?
“Mr. Robmson—the $0.

“His Lorpsarp—And the Dominion 'statﬁte author-
‘izing the Deputy is to be assumed Is that what is
“‘contemplated? '

“Mr. Robinson—Yes.”’”

So far as the contention put forward that this pro-

_ vision as to the renewal at the expiration of the 21
- years is void, I agree with the contention of counsel

for the Crown. It is a provision inserted contrmy‘

to the provisions of the Order-in-Council.
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It is conceded by the Crown that the Governor-in-

Council might have granted a lease for 42 years or
for any longer period: The Order-in-Counecil, how-
. ever, only providing for a lease for 21 years, and not
containing any provision entitling the lessee to a

further remewal, this provision in my opinion is v01d |

and inoperative. Practically. the same question arose
before me in the case of The King 'v. V@ncouver
Lumber Co.* The case was tried before me, and I

rendered judgment on May 30, 1914. It was a case -

relating- to Deadman’s Island. The decision was

taken by way of appeal to the Supreme Court of

“Canada, which Court affirmed my judgment. Up to
~ the present neither the judgment in the Exchequer
Court nor in the Supreme Court has been reported.
© (See footnote 1). T understand an application was
made to the Board of the Privy Council for'leave to
appeal from the judgment of the Supreme Court of

1 (1914), 17 Can. Ex. 329, 41 D.L.R. 617.
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Canada, and that leave to appeal was granted and
that the case is now standing hefore the Board for
argument.

At present I see no distinction between the case
before me, and the case I have referred to, and I
have come to the conclusion that the clause in the
lease in question providing for the renewal is void.

The contention raised on the part of the Crown
by Mr. Robinson is that the clause as to the renewal,
and the lease for 21 years, are not severable; and,
therefore, it is argued that not being capable of be-
ing severed the whole lease is void. I do not think
this point is well taken. I think that the clause as
to renewal can be severed, and while it is void, the
lease 1tself for the term of 21 years is valid and
binding. |

In the case of the City of Vancouver v. Vancouver
Lumber Co.* cited by Mr. Anglin, in rendering the
judgment of the Board, Lord Mersey, at p. 720, after
setting out the facts, makes these remarks: ‘‘These
‘‘being the facts, the defendants take up the position
““that they are in possession, and (as they properly
““may do) they rely on their possessory title. The
“‘question therefore turns entirely upon the strength
““of the plaintiff’s title. Is it better than the pos-

- “‘sessory title of the defendants?”’

Referring back to the judgments in the Courts of
British Columbia, the judgment of the trial Court
1s reported in vol. 15 B.C.R. 432. It appears the trial
Judge was of opinion that the Vancouver Lumber
Co., who claimed title under the Ludgate lease, were
not entitled to succeed, and the action was dismissed
with costs. In the Court of Appeal this judgment
was reversed, and it is important to refer to the

1 (1910), 15 B.C.R. 432, [1911], A.C. 71L.
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judgment of Macdonald, C.J.A. In the case in ques-
_ tion the objection was raised that the whole lease
was invalid by reason of the fact that there was a
provision in the lease for a renewal not authorized
by the Order-in-Council. The learned Chief Justice
refers to that contention in thé following language
(p. 447) : ‘It is also urged that the plaintiff’s lease
“‘is not in acecord with the Order-in-Council of the
“16th of February, 1899, under which it was author-
‘“‘“ized. This is true, but the provisions of the lease,
““which go beyond the terms of the order, are sever-
““able, in which case the lease is good for the bal-
““ance. In Hervey v. Hervey,* Lord Hardwicke, at
““p. 569, said: ‘Suppose a power to lease for 21
‘“years, and the person leases for 40, this 1s void only
~ “*for the surplus, and geod within the limits of the

‘“‘power,” ’’ and other cases are cited for the same
proposition.

The judgment of the Court of Appeal in BI‘I’tlSh
© Columbia was affirmed by the Board of the Privy
Council; and, I quote the language of Lord Mersey
to show that it could only have been confirmed had
the lessee title as against the corporation in posses-
sion. This point as to its being severable must neces-
sarily have come up for consideration; although

. nothing seems to have been said about it in the rea-

sons for judgment.
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I do not think the cases cited by Mr. ‘Robinsén

support his contention. One or two of them are
cases under the Bills of Sale Act, and were deter-
mined purely upon the construction of the statute,
ags, for instance, Davies v. Rees,® and the othel cases
under the Bills of Sale Act.

1(1739), 1 Atk. 561, 26 E. R. 352.
2 (1886), 17 Q.B.D. 408,
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The facts in the case of The Queen v. Hughes' and
The Queen v. Clarke,® are entirely different from
the case before me. In the first case authority was
conferred by statute to grant lands to the extent of
2,560 acres. In direet violation of the terms of the
statute, a grant of land to the amount of 4,000 acres
was executed. It was held it would be impossible
to separate the lands as to which there was power
out of the whole quantity granted. The case in my
Judgment is entirely different from the case in point.

Pickering v. Ilfracombe Ry. Co.* At p. 250 the
judgment, in part, reads as follows:

““In Maleverer v. Redshaw,* a sheriff’s bond hav-
““ing been taken in a form other than that preseribed
“by the 23 H. 6, c. 9, it was objected that it was
‘“altogether void, the statute enacting ‘that bonds
““taken in any other form should be void,’ but Twis-
‘‘den, J. said, ‘I have heard Lord Hobart say upon
““this occasion, that, because the statute would malke
““sure work, and not leave it to exposition what
‘‘honds should be taken, therefore it was added that
““bonds taken in any other form should be {foid; for,
‘‘sald he, the statute is like a tyrant; where he comes
““he makes all void; but the common law is like a
“‘nursing father, makes void only that part where
‘“the fault is, and preserves the rest.” DBut, after.
““the long series of decisions on the subject, it is

“““too late to make that distinction now. In truth,

““as was said by Wilmot, C.J., in Collins v. Blan-
““tern,” ‘the common law 1s nothing else but statutes

1 (1865), L.R. 1, P.C. 81, 92.
2 (1851), 7 Moo. P. C. 77, 13 E.R. 808.
. ©(1868), L.R. 8, C.P. 235,
4 (1670), 1 Mod. 35, 86, E.R. 712,
5 (1767), 2 Wils, K. B. 841, 95 E.R. 847, 1 Smith’s L.C. 6th Ed.
325, 334,
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““worn out.” The distinetion now applies only where
““the statute makes the deed void altogether. The
‘“‘general rule is that, where you cannot sever: the

““illegal from the legal part of a covenant, the con-

“‘tract is altogether void; but, where you can sever

‘‘and retain the good.”’

I have perused all the other cases cited by Mr
Anglin, vez., Isaacson ex parte Mason.

In Re Bwrdett ?in the Court of Appeal, at p. 314,

Fry, LJ, states as follows ““We will first consider

“the question upon principle. In our Judgment '

‘‘clauses in statutes avoiding transactidns or instru-
‘““ments are to be interpreted with reference to the
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“them ~whether the 111ega11ty be created by statute -
“or by the common law, you may reject the bad part

‘‘purpose for which they are inserted, and, when open o

“‘to question, are to receive a wide or a limited con-
“‘struction according as the omne.or the other will

““best effectuate the purpose of the statute (per-

“Turner, L.J., in Jortin v. South Eastern Ry. Co.")
Furthermore, we adopt the language of Willes, J., in
Pickering v. Ilfracombe Ry. Co.,* where he said:

‘“ ‘The general rule is, that where you cannot sever .

‘““the illegal from the legal part o6f a covenant, the

‘“‘contract is’ altogether void; but, where you can
“sevel them, whether the illegality be created by
‘“statute or by the common law, you may re;]ect the
‘‘bad part and retain the good.” ”’ '
I fail to appreciate the argument pressed upon
me that in the case before me the Crown was induced

to grant the lease at a small rental based upon a

hope that the lessee might expend a further sum than

1{1895], 1 QBD 33, ete.

2 (1888), 20 Q.B.D. 310. .
8 (1855), 6 DeG. M. & G. 270 at p. 275, 43 E.R. 121,
+L,R. 8, C.P. 235, at p. 250.
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$50,000 in the development of the territory. There
is no evidence whatever adduced showing any at-
tempt to impose upon the Crown.

I answer the question set out in paragraph 8 of
the special case, by stating that the document dated
April 19, 1904, was binding upon the respondent in
respect of a part of the period therein mentioned,
that the said lease is now terminated, and I direct
Jjudgment to be entered for the suppliant for the
sum of fifteen thousand dollars, with costs to be
taxed.

Judgment accordingly.

Solicitors for suppliant: Osler, Hoskin & Har-
court.

Solicitor for respondent: E. L. Newcombe.
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THE MARCONI WIRELESS TELEGRAPH CO‘V[-
PA\TY OF CANADA, LIMITED,

.~ AND

CANAD_IAN CAB‘ & FOUNDRY COMPANY,
LIMITED,. ‘ '

DEereExpANTS.

Courts—Co-ordinate jur isdiétion—-]nterlocutory injunction—Infringe-
ment of patenthematwus lttzgatw‘m—C’omtty——-Convemence of
partws '

1. If the Superior Court of tlie Provmce of Quebec has dis-

missed a motion for an interlocutory 1n3unct10n in a suit instituted -

by writ and declaration, the Exchequer Court, being a court of co-

ordinate jurisdiction, will not entertain a-similar motion; the find-

~ ing of a court of co-ordinate jurisdiction cannot be overlooked.

"2 Where no writ and declaration were so instituted, the Exchequer

Court will refuse such motion on the ground of comity.

3. In an application for an interlocutory injunction, the Court will
cautiously consider the degree of convenience and incdnvenience to
the parties, and whether the damages resulting from the-refusal of
the injunction would be irreparable.

Plimpton v. Spiller, (1876), 4 Ch. D. 286, 289, et seq., followed.

4. Comity, as applied to judicial proceedings, means nothing more
than the observance of a rule of etiquette or conventional decorum
between courts of co-ordinate _]urlsdlctlon It is not a rule of law,
because it is not imperative. It is a useful ultra-legal adJunct to.the
judicial doctrine of stare decisis.

A CTION for the infringement'of a pateﬁt.
Tried before the Honourable M. -Just-i'ce Audette,
at Ottawa, November 12, 1918.
E. Laﬂeur K.C., and C. Sinclair, for plamtlffs.
Peers Damdsow K.C., for defendants.

AUDDTI‘E J. (November 12, 1918) delivered ;]udﬂ
ment.

PrLAaINTIFFS ; -
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This 1s an action for the infringement of two Cana-
dian patents of invention, one of which appearing,
on its face, to have already expired.

The matter comes now before the Court on two
motions, on behalf of the plaintiffs, against the two
defendants, respectively, for interlocutory injune-
tions, until trial, seeking to restrain the defendants
from supplying, vending, ete., a ecertain wireless ap-

~ paratus protected by a patent of invention, which,

primd facie, 18 good and valid until the question of
its validity has been raised and passed upon.

The - Superior Court of the Province of Quebec
and the Exchequer Court of Canada have, in such
matters, concurrent and co-ordinate jurisdiction.

Similar motions and applications to those now
made here were made before a judge of the Superior

‘ Court,v at Montreal, P.Q., and on Oectober 25, 1918,

and judgment was thereon rendered dismissing the’
same with costs.® ‘

The question raised in this Court is identical with
that decided between the same parties by the Super-
ior Court Judge of the Province of Quebec, upon
similar interlocutory applications, and the defend-
ants are brought twice before the Courts in respect
of one and the same matter. While I wounld not rest
my decision on the ground that the question 1s res
judicate in the strict sense of the term, I would,
however, feel bound to exercise that jurisdiction
which is inherent in the Court to prevent vexatious
litigation which amounts to an abuse of its process.
Stephenson v. Garnett.?

At p. 81 of Everett & Strode—Law of Estoppel,
(2nd Ed.) we find: “‘So that, even if the former pro-

143 D.L.R. 882.
2 [1898], 1 Q.B. 677, 13 Hals. 334.
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‘fceeding were interlocutory, yet if the Court de-
‘‘cided ‘anissue between the parties which was with-
““in its jurisdiction, the same:cannot be raised in
‘‘subsequent proceedings between the same parties;
‘‘and though the matter may not be, strictly speak-
‘‘ing, res judicata, an attempt to raise such an issue
““will be dealt with as frivolous and vexatious, and
‘““an abuse of the process of the Court.”’

These motions and application were entertained
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at Montreal, P.Q., without the issue of any writ o1 - |

']DStltuth]l of an action, but with, I am mfmmed by
counsel the undertaking to do so.

- The Exchequer Court has obv1ously no Jur1sdic-
tion {o entertain such ma'tters by way of appeal from

the‘ Superior Court of the Province. And had the

Superior Court suit been duly instituted with writ
and declaration, I would, at this stage, without hesi-

tation, have refused to entertain or consider these

motions and sent the plaintiffs back, as a matter of
propriety, to the forum first chosen by them, when
they were at liberty to institute their suit in either
- Court. ' |

Havmgﬂ gone so far it remams for me to say that h

Mr. Laﬂeur, of counsel for the plaintiff, declared at
bar that no writ had been issued in the Supenol
Court at Montreal, and he formally’ declared on be-

half of the plaintiffs, they did not intend to prose-

cute any further proceedings at Montreal. To that
extent, however, I am free and untrammelled; but,

I cannot overlook and ignore the finding of a learned -

judge upon similar matter in a eourt of co-ordinate
jurisdiction. In Ontario® a J udge is by laW bound
- by that decision. :

1 R.S.O. 1914, ch. 56, sec. 82.
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Must the motions be refused out of considerations
of comity? A careful examination of the subject
will show that the word ‘‘comity’’, as applied to
judicial proceedings, means nothing more than the
observance of a rule of etiquette or comventional
decorum between courts of co-ordinate jurisdietion.
It is not a rule of law, because its obligation is not
imperative ; and the most that can be said of it in a
practical way, is that it is a useful ultra-legal ad-
junet to the judicial doectrine of stare decists. Noth-
ing, however, need be added to the admirable defini-
tion of the term by Mr. Justice Brown in the patent’
case of Mast, Foos & Co. v. Stover Mfg. Co.,* where
it was claimed that comity demanded that the Court
below should have followed the decision of another
Court of co-ordinate jurisdiction on 'the same patent.
He says: ‘“Comity persuades, but it does not
‘“‘command. It declares not how a case shall
‘‘be decided, but how it may with propriety be de-
‘‘cided. It recognizes the factthat the primary duty
“of every Court is to dispose of cases according to
“‘the law and the facts; in a word, to decide them .

" ““right. In doing so the Judge is bound to determine

‘““them according to his own convictions. If he be
“‘clear in those convictions he should follow them.
It is only in cases where, in his own mind, there
“may be a doubt as to the soundness of his views
‘‘that comity comes in play, and suggests a uni-
“formity of ruling to avoid confusion, until a higher
“‘Court has settled the law. It demands of no one

" ““that he shall abdicate his individual judgment,

““but only that deference shall be paid to the
‘‘judgments of the co-ordinate tribunals. Clearly it
‘““applies only to questions which have been actually

1 (1900), 177 U.S. 485 at p. 488.
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Now seeing that a similar motion has been refused Tz Marcos:

by a Judge of a provincial Court of co-ordinate

* WIRELESS
TELEGRAPH
Co.

jurisdiction, considerations of comlty or propriety. Canaoiax Can

would induce me to stay my hand on this motion even'

if there wére not other and more cogent reasons
present in the material before me for declining to
make an order for an interim injunction.

In such matters, does not the fundamental prin-
ciple of law rest upon the question of, first, irrepar-
able damage; 2nd, balance of convenience, and 3rd,
- the maintenance, if possible, of the status quo, as

“between the parties untll the heanng upon rthe
ments? .

" -In a case of this nature the Court. has ﬁrst to con-
. sider whether the damages resulting from the re-

fusal of the injunction would be irreparable, and

upon this point it has been asserted, without contra-
dietion, that the defendants are quite solvent and
well able to satisfy any pecuniary damages that

might ultimately be adjudicated against them. And .

it is further contended by counsel on behalf of the
plaintiffs that besides this pecuniary damage there
is also that class of damage which would result from
the dissemination of these alleged infringing
machines” all over the world, an - advertisement
amounting to an encouragement to further infringe-

ments. But this class of damage is too remote and

cannot be classed with what is termed, in such mat-
ters, as.irreparable damage. Moreover, it appears
" from the argument before me, that. the apparatus
now being installed by the defendant company upon
the twelve vessels which are being built for the Re-
public of France are similar to those installed and

AND FouNDRY
Co..

Reasons for
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used on the French and American vessels, and that .
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that is the very reason why they are now so installed
on these twelve vessels with the view of maintaining
uniformity in the two fleets. There could be no
justification to interfere peremptorily with such un-
dertakings.

Moreover, as said in the leading case of Plimpton
v. Spiller,’ in such case the Court will cautiously
consider the degree of convenience and inconveni-
ence to the parties by granting or not granting the
injunction. And as there pointed out, on the author-
ity of the judgment of Lord Cottenham, in Neilson
v. Thompson, there are cases in which very much
greater mischief would be caused the defendant by
the granting of an injunction, if it should ultimately
turn out that it ought not to have been granted, than
yvou would cause the plaintiff by postponing the in-
junction when there was ground for its being
granted. .

1f the injunction were granted in the present case
the defendants would be unable to deliver, completed
and ready for use, the balance of the twelve vessels
under construction, and these vessels would be tied
up in the ice, at Fort William, for the winter. The
practical effect of such injunction would be to stop
a going trade and adopt a course which might result
in very great difficulty in finally assessing compen-
sation. If in the present case the defendants should
ultimately prove to be right and an injunction were
to issue to-day, the damages would be most serious.
And it is worthy of mention that all vessels deliver-
ed and which, as was mentioned at the argnment,
were at Montreal at the time of the application made

. 14 Ch. D, 286, 289, ¢t seq.
= (1841), 1 Webs. P. R, 278.
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there, would have been foreign vessels protected
by sec. 53 of the Pafent Act. |

Under the circumstances I have come to, the con-
clusion that the plaintiffs have not made out a case
for interlocutory injunction and the two motions are
dismissed. The costs of and incidental to these mo-
tions will be, as is usual in such cases, costs in the

cause,
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Motion dismissed.

Solicitors for plamtlffs Greenshields, Green--

shields cﬁ Co.

Soheltors for defendants Davidson, Wamm ight
& Co.
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1918 Ix THE MATTER OF THE PETITION O0F RIGHT OF
Nov. 27.
‘ ISAI GINGRAS,
- SUPPLIANT
AND
HIS MAJESTY THE KING,
RESPONDENT.

Railways—Negligence—Employees’ Relief Fund—Temporary em-
ployee—Contract of service—Estoppel.

An agreement by a temporary employee of the Intercolonial Rail-
way, as a condition to his employment, to become a member of the
Temporary Employees’ Relief and Insurance Association and to ac-
cept the benefits provided by its rules and regulations in lieu of all
claim for personal injury, is perfectly valid and is a bar to his action
against the Crown for injuries sustained in the course of employ-
ment. By accepting the benefits he is estopped from setting up any
claim inconsistent with those rules and regulations.

Miller v. Grand Trunk R. Co. [1906], A.C. 187, and Saindon v. The
King, (1914), 156 Can. Ex. 305, distinguished; Conrod v. The King,
(1914}, 49 Can. S.C.R. 577, followed.

P ETITION OF RIGHT to recover damages for
personal injuries to an employee of the Intercolonial
Railway.

Tried before the Honourable Mr. Justice Audette,
at Quebec, February 14, 15 and 21, 1918.

Alleyn Taschereau, K.C., for suppliant.
E. Gelly, for reépondent.

Avupgprrs, J. (November 27, 1918) delivered judg-
- ment.

The suppliant, by his petition of right, seeks to
recover damages in the sum of $3,000 for bodily in-
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juries sustained by him and which he alleges result-
ed from the negligence of the Crown’s servants.

On the .morning of July 31, 1916, between the
~ hours of ten and eleven, th& supphant was engaged,
in the Intercolomal Railway yard, at Levis, P.Q., on
. the Government coal plant, or crane trestle, in load-
ing railway cars, by means of coal chutes handled
by him, while he was standing on the platform mark-
ed “passerelle’’ on plan Exhibit “E’’. His work
consisted in opening the fly-gate, underneath the
_bin, by meéans of a lever pulled by hand, and to lower
. or raise the coal chutes, as from time to time re-
“quired to fill the cars. The coal chute was so raised
and lowered by means of a wire attached to the chute
and worked on a pulley which he controlled by mov-
ing up and down, by means of a rope, the weight

which appears on_the plan and placed above the”

platform and so working alongside of wooden string-
ers of 12 x 12-inch. :

In the course of one of these operations the nut,
. attached to the bolt holding 'togethe‘r the two pieces
of the pulley, having become loose, flew off, the
‘pulley opened and the sheave fell upon the sup-
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pliant’s head, and his hand becoming entangled in

~the rope, he was thereby lifted from the ground,

having been. felled by the sheave, remaining sus-
pended on tip-toe upon the platform.. Toronto
Power Co., Lid. v. Paskwan.*

As a result of the aceldent he suffered much pam,‘

a-cut on the head, a fracture of the little finger of -

the right hand. Finally gangrene having set in, the
little finger had to be amputated, and he now re-

mains with a crippled hand and without this finger.”
He was 59 .years of age at the time of the accident,

1[1915) A.C. 734, 22 D.L.R. 340.
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and he declares, being hardly able to work, earning
now weekly from about a year after the accident,
but a few dollars. : '

The Crown has paid all hospital and medical cares
and charges occasioned by the accident.

In the view I take of the case it becomes unneces-
sary to go into further details of the accident and
the cause which occasioned it.

To this claim for damages the Crown, inter alia,
sets up the plea that the suppliant being a member
of the I. C. R. Employees’ Relief and Insurance As- -
sociation, 1t is relieved, by the rules and regulations
of that Association, and by the suppliant’s agree-
ment on becoming a member thereof, of all liability
for the claim now made.

Under the evidence, and the admission of facts
filed of record, I find the suppliant at the time he
entered the employ of the Intercolomial Railway
must have signed a document called form 40, and
similar to Exhibit ‘“B’’ filed herein, and especially
that he was given a booklet (similar to Exhibit
““A”’) intituled ‘‘Intercolonial and Prince Edward Is-
land Railways Employees’ Relief and Insurance
Association—Rules for the Guidance of the Tempor-
ary Employees’ Accident Fund.”’

He has been given this booklet containing the rules
of this insurance association for the femporary em-
ployees of the Intercolonial Railway, and he has con-
sented to be bound thereby, as a condition to his em-
ployment, and to abide by the rules and regulations
of the Association.

Furthermore, the suppliant, at different dates
subsequent to the accident, and in compliance with
the rules and regulations of the insurance associa-
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tion, was paid ‘and he received weekly allowances
for which he duly gave acknowledgment.

The rules and regulations of the association con-
tain the following provisions: '

““The object of the Temporary Employees’ Ac(n— .

‘‘dent Fund shall be to provide relief to its members

‘‘while they are suffering from bodily injury, and
in’ case ‘of death by accident; to provide a sum of
‘“‘money for the benefit of the family or relatives of
‘‘deceased members; all payments being made sub-
“Ject to the const1tut1on rules and regulations of
“the Intercolomal and Prince Edward Island-Rail-

ways Employees Rehef and ‘Insurance Assoela-
¢ ‘tlon from t1me to time in f01 ce.

“Rule 3 In consideration of the contrlbutlon of

“the Railway Department to the association,.the

‘“‘constitution, rules and rewulatlons, and future
“amendments thereto, shall be subject to the ap-

" ¢“‘proval of the Chief Superintendent and the Rail-

““way Department shall be relieved of all claims for
‘‘compensation for injury or.death of any member.”’

- Having said so much, it becomes unnecessary to

express any opinion as to whether or not the sup-
pliant’s claim could have been sustained on the
ground of negllgence The acrleement (thlblt A
and B) entered into by the supphant Wheleby he
became a member of the insurance society and con-
ented to be bound by its rules, was a palt of a con-

tract of service which it was competent for hlm to -

enter into. And this contract is an answer and a
bar to this action, for the restrictive rules are such

as an insurance society might reasonably miake for

the protection of their funds, and the contract as a
whole was to a large extent for the benefit of the
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suppliant and binding upon him. Clements v. Lon-
don and North Western Ry. Co.

Such contract of service is perfectly valid and is
not against public policy, Griffiths v. Earl of Dud-
ley,” and in the absence of any legislation to the con-
trary, as with respect to the Quebec Workmen’s
Compensation Act® any arrangement made before
or after the accident would seem perfectly valid.
Sachet, Legislation sur les Accidents du Travail.!

The present case is in no way affected by the de-
cisions in the case of Miller v. Grand Trunk,; and
Saindon v. The King,' because in those two cases the
question at issue was with respect to a permanent
employee where the moneys and compensation due
him, under the rules and regulations of the insur-
ance company were not taken from the funds toward
which the Government or the Crown were contribut-
ing. It is otherwise in the case of a temporary eém-

.ployee, and I regret to come to the conclusion, fol-

lowing the decision in Conrod v. The King,” that the
suppliant’s claim is absolutely barred by the condi-
tion of his engagement with the Intercolonial Rail-
way. See also Gagnon v. The King.®

Furthermore, the suppliant having accepted the
weekly sick allowance and given the receipt therefor
in the manner above mentioned, he *‘is estopped
from setting up any claim ineonsistent with those
rules and regulations, and, therefore, precluded from

1[1894] 2 Q.B. 482.

z (1882), 9 Q.B.D. 357.

39 Edw. VII, c. 66, s. 19; Art. 7339, R.5.Q. 1909.
4 Vol. 2, pp. 209 et seq.

5 [1906] A.C. 187.

8 (1914), 15 Can. Ex. 305,

7 (1914), 49 Can. S.C.R. 577.

8 (1917), 17 Can. Ex. 301, 41 D.L.R. 493.
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niaintaining this action.”” Per Sir Charles Fitzpat-' 1918
. rick—Conrod v. The King, supra. .« Grxgass
" Therefore, the suppliant is not entitled to the re- TEX**

lief sought by his petition of right. - nﬁ?g-zﬁ? |

Petition dismissed.
Solicitor for suppliant: Alleyn Taschereau. -

Solicitors for respondent: Gelly & Dion.
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1918 Ix e MaTrer or THE PETITION OF

N g

Oct, 23.

— THE AMERICAN SHEET AND TIN PLATE
COMPANY
PETITIONER §
AXD

THE PITTSBURGH PERFECT FENCE COM-
PANY, LIMITED,
RzespoNDENT.

Trade Mark—Specific trade mark—Registration—Resemblance to ex-
isting mark—Manufactured articles dissimilar,

In an application for the registration of a specific trade mark,
where the resemblance to an existing registered trade mark is not
sufficient to cause deception, registration should be granted.

P £T1TI0N for an order directing the registration
of a trade mark.

Tried before the Honourable Mr. Justice Cassels,
at Ottawa, September 13, 1918,

Peers Davidson, K.C., for petitioners.
. F. H. Chrysler, K.C., for respondent.
CasseLs, J. (October 23, 1918) delivered judgment.

The petitioners ask for an order directing the reg-

- istration in the trade mark register of the Depart-

ment of Agriculture, Ottawa, of a trade mark claim:
ed to be their property.

The trade mark in question consists in the outline
of a keystone bearing across the face of the same
and extending at each side the word ‘“Keystone’’,
and above this symbol an ellipse of broken lines sur-
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rounded by the words ¢ Amherican Sheet a.nd Tin
Plate Co.—Trade Mark.”’

‘The drawing of ‘the said trade mark is shown in
the application marked Exhibit No. 1, on the applica:
tion before me. The Registrar refused the applica-
~ tion en the ground that representations of the key-
stone had already been registered in favour of the
Pittsburgh Perfect Fence Company, Limited, and
Henry Disston & Sons, Ine.

Notices as required by the statute were duly gerv-

‘ed ‘upon.the Pittsburgh Perfect Fence Company,
Limited, and also upon Henry Disston & Sons, Ine.
The Pittsburgh Perfect Fence Company, Limited,
~ appeared in opposition to the petition. Henry Diss-
ton & Sons, Inc., entered no appearanee, but allown
ed the matter to go by default.

‘The case was tried before me on September 13
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last, and at the request of counsel for the petition-

ers, the hearing was adjourned, written arguments
to be furnigshed by counsel.

Arguments have been filed on the part of the -

petitioners, and also on the part of the respondents,
and I may state that the arguments of both counsel
are commendable for the'cllearnes,s.with which their
respective views are stated. Counsel have selected

certain authorities which show the prineiples which .

would govern any applications of this nature and

I have myself refrained from multiplying citations.

It is easy to multiply authorities in trade mark .and
patent cases by the thousand, but in my view noth-

ing is gained by so doing.
After the best consideration T can give to the case

I am of opinion that there is no reason why the peti- -

tioners should not be-entitled to registration of their,
trade mark. What they ask is that their registra- .

a
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tion should be for a specific trade mark, as being re-
presentative of steel sheets and plates of rolled soft
steel, not tool or crucible steel. It has to be borne in
mind at the threshold of the case that there is no
application on the part of the petitioners to register
as their trade mark the word ‘‘Keystone’’ by itself.

The first ground of objection by the Pittsburgh
Perfect Fence Company, Limited, is to the effect
that on May 27, 1904, they registered in the Depart-
ment of Agriculture a specific trade mark consist-
ing of a keystone with the words ‘‘Pittsburgh Per-
feet’’ and the initials of the company’s name, viz.,

P.P.F.Co.”” Such drawing is set out in the state-

ment of objections on behalf of the Pittsburgh Per-
feet Fence Company filed in this Court.

It is conceded that since the year 1913, the peti-
tioners in this case have continuously used their
trade mark on goods manufactured and sold by them;
and have built up a large business in the manufaec-
ture and sale of sheets and plates of rolled soft steel,
not tool or crucible steel. ‘

It is also conceded that the respondents, the Pitts-
burgh Perfect Fence Company, Limited, have never
manufactured or placed upon the market goods of a
class similar to those manufactured and sold by the
petitioners in this case.

It must also be kept clearly in mind that the re-
spondents in no way claim as a trade mark the word
““keystone’’ or the symbol of a keystone by itself.
Their trade mark has a keystone, but in combination
with other symbols described in their application.
Not merely have they never used their trade mark
on materials of a similar class to those manufactur-
ed and sold by the present pétitioners, but I do not
think, notwithstanding the argument on.their be-
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half, that they ever contemplated or intended to
manufacture or to sell steel sheets similar to those
manufactured and sold by the petitioners.

I think there is a great deal of force in Mr. David-

son’s reference to the charter incorporating the.

Pittsburgh Perfect Fence Company, Limited. That
charter is dated November 13; 1903. It incorporates
the corporation with the corporate name of the Pitts-
burgh Perfect Fence Company, Limited. They are
created a corporation for the purposes and objects
following, that is to say: ‘““To construet and erect

“fences of every nature and deseription, and for the.

‘‘said purpose, to manufacture, produce, buy, sell
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‘“‘and trade and deal in iron, steel, wire and other -

metals of every descrlptlon and all products and '

‘articles made therefrom.’

It 1s not necessary to deal. with the intricate ques-
tion, so often lately discussed, as to whether or not

considering the limited purposes for which the com-

pany was incorporated they could nevertheless em-

bark in the general business’ of'manufactmje. The .
latest case that I have had the pleasure of reading,-

and one very instructive, is that of Edwards v.
Blackmore,' decided by the Appellate Division of
Ontario.

At present I merely refer to the fact that from the
time of their incorporation, namely, November 13,
1903, down .to the present time, they have never
manufactured the class of goods so extensively dealt

in by the present petitioners; and, moreover, the

purpose of their incorporation was to construct and

erect fences, and for that purpose to deal in the =

articles mentioned.

1 (1918), 42 D.L.R. 280, 42 O.L.R. 105,
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As I have pointed out, there has been no claim put
forward upon the part of the Pittsburgh Perfect
Fence Company, Limited, that the word ‘‘Keystone’’
forms their trade mark; and this is further emphas-
ized by the fact that on December 30, 1913 (Ex. No.
5) a consent was given to Henry Disston & Sons,
Inc., in which they state that ‘‘we can see no possi-
“‘bhility of our being hampered on account of Henry
“‘Disston & Sons, Incorporated, having the keystone
“registered as their trade mark in Canada on the
‘‘articles below enumerated’’, naming these articles.
Henry Disston & Sons, Inc., have never, according to
the evidence, used the word ‘‘keystone’’ by itself as
their trade mark, but always in combination; and
they have only manufactured the articles referred to
in their application for a trade mark, a class of
articles entirely dissimilar to the articles manufac-
tured and sold by the petitioners. '

There is no suggestion of any fraudulent inten-
tion on the part of the petitioners to steal the trade
of the respondents, nor could it be possible under
the circumstances of this case that such contention
could reasonably be put forward.

There is no similarity between the trade mark of
the petitioners and the trade mark of the Pittsburgh
Perfect Fence Company. From the year 1913 to
the present time the petitioners have been using
their trade mark without objection on the part of
the Pittsburgh Perfect Fence Company, or any other
person. This is not a case of “‘passing off.”’

Our Trade Mark Act, as it has been stated, differs
in a great many respects from the English Trade
Mark Aects. It provides that ‘¢All marks, names,
‘‘labels, brands, packages or other business devices,
¢“‘which are adopted for use by any person in his
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- “‘trade, business, occupation or calling, for the pur-
““pose of distinguishing any manufacture, produect
‘““or article of any. description manufactured, pro-
““duced, compounded, packed or offered for sale by
““him, applied in any manner whatever either to
“*such manufacture, product or article, or to any
‘‘package, parcel, case, box or other vessel or re-
‘““ceptacle of any description whatsoever containing
“the same, shall, for the purposes of this Aect, be
“‘considered and known as trade marks.”’

Section 11, however, which reads as follows : “The,

““Minister may refuse to register any trade mark—
““(a) if he is not satisfied that the applicant is un-

“doubtedly entitled to the exclusive use of such

““trade mark; L ‘
*“(b) if the trade mark proposed for registration
““is identical with or resembles a trade mark al-
‘““ready registered;
- ““(e) if it appears that the trade mark is cal-
‘“culated to deceive or mislead the public;

‘(d) if the trade mark contains any immorality

““or scandalous figure; ‘

““(e) if the so-c_alled-tradé mark does not'contain
‘“the essentials necessary to constitute a {rade mark,
“p’roperly speaking.‘” limits the application of the
Act. :

I cannot do better than quote from the language
of the late Lord Macnaghten, in.the case of Stand-
ard Ideal Company v. Standard Sanitary Manufac-
turing Company.* His Lordship gave the decision
of the Board, and is reported as follows: ‘‘On the
““question as to the validity of the alleged trade
““mark their Lordships are compelled to differ from

““the Court of King’s Bench. The Canadian Trade

1 [1911] ‘A.C. p. 84.

259;

1918

S

THE -
AMERICAN
SHEET AND
TIN PLATE

Co.

v.

THe
PITTSBURGH |
PerreCcT FENCE
Co.

Rensons for,
Judgment.




260

1418

THE
AMERICAN
SHEET AND
Tin PLATE

Co.

v.

THE
PITTSBURGH

PErRFECT FENCE

Co.

Reazins for
Judgment.

EXCHEQUER COURT REPORTS. [VOL.XVIII.

“Mark and Design Act, 1879, (42 Vict., ¢. 22) re-
“quires trade marks to be registered. It does not,
““however, contain a definition of trade marks cap-
““able of registration. It provides that ‘All marks,
‘““names, labels, brands, packages or other business
‘““devices, which are adopted for use by any person
““in his trade, business, occupation or calling for the
““purpose of distinguishing any manufacture, pro-
““duct or article of any description manufactured,
‘“produced, compounded, packed or offered for sale

‘by him applied in any manner whatever, either to

‘‘such manufacture, product or article, or to any
‘‘package, parcel, case, box or other vessel, or re-
‘“ceptacle of any description whatsoever containing
‘“the same, shall for the purposes of this Act be con-
‘“sidered and known as trade marks.’

““The Act, however, declares that the Minister-
‘““may refuse to register any trade mark ‘if the so-
‘‘called trade mark does not contain the essentials
‘‘necessary to constitute a trade mark, properly
‘‘speaking.’ . :

““The Act does not define or explain the essentials
‘““of a trade mark, nor does it provide for taking off
‘‘the register an alleged trade mark which does not
‘‘contain the requisite essentials. In applying the
‘¢ Act the Courts in Canada appear to consider them-

““‘selves bound or guided mainly by the English law

““of trade marks and the decisions of the Courts of
‘‘the United Kingdom.”’

A case that to my mind has considerable bearing
on the case before me, is the case of Re Bagots, Hut-
ton & Company’s Trade Mark.* This was a case in
which a decision of Mr. Justice Neville was reversed
by the Court of Appeal. The judgment in appeal is

1[1916] 2 Ch. D. 103,
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reported in I.R. 2 Ch. D. 103. The application
‘there was on the part of Bagots Limited, for the .

registration for gin of a trade mark comprising the

picture of a gat in boots. The allegation made by

_ the opponents to the registration was that the pro-
posed trade mark would be calculated to deceive by
reason of the fact that in some eastern eountries a
certain gin. manufactured by the opposers had be-
come known as Cat Gin. It would appear that the
device of a cat was common to the gin tlade In
the case before me the symbol of a keystone by itself
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or in combination with other words is also common. |

However, their Lordships reversed the decision in
the, Court below and ordered registration of the
trade mark. There. was an appeal taken to the

House of Lords. The case in appeal is reported in -

[1916] 2 A.C. 382. The appellants contended that
their goods had become known in the United King-
dom, and in the markets of the world, by the name
of ‘‘Cat Brand,’’ and that the trade mark which the
respondents were seeking to register was calculated
to cause the goods bearing the same to be described

s ‘‘Cat Brand’’ goods, and to be passed off as and

'f01 the appellants’ goods.

At page 387, the Lord Chancellor states. that in
~ this case the appellants seek to prevent registration
of a trade mark which the respondents have used in
this country for at least 17 years, upon the ground
that if registered it would be calculated to deceive.
He states that, ““So far as the probablhty that de-
ception owing to the resemblance of the two marks
could oceur, it is sufficient to say that a mere glance
is sufficient to dispel any such apprehension.”” I
think the same langnage might be used in the case
before me.
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Lord Loreburn, at p. 392, states: ‘It was not cal-
‘‘culated to deceive anyone in the United Kingdom.”’

At p. 393, Lord Haldane’s reasons are set out, and
he states: ‘““The appellants’ trade mark is not a
““cat, but a can on a barrel, and the appellation of
““their brands ought properly to be ‘Cat and Bar-
“‘rel’” brands, and not ‘Cat’ brands. To the more
“‘general appellation they are not entitled,’’ et

As I have pointed out, the Pittsburgh Perfect
Fence Company, Limited, are not entitled to the
trade mark ‘‘Keystone,”” but to this word in com-
bination with other words, and symbols, and I fail
to see how any person could be deceived by the use
by these petitioners of their trade mark.

If, hereafter, any fraud is attempted by the petl-
tioners, there is a remedy in the Courts. I do not
myself apprehend that such an action will ever arise.
I think the application of the petitioners should be
allowed, and the order made directing the registra-
tion. ' .

The petitioners have asked that the registration
should be rectified by limiting the trade mark of the
Pittsburgh Perfect Fence Company, Limited, and
the Henry Disston & Sons, Ine., so as to confine their
trade mark to a specific trade mark for the particu-
lar goods manufactured by them, and excluding
therefrom the goods manufactured by the present
petitioners. I do not think that this relief is neces-
sary.

Under the circumstances of the case I think that
no costs to any party should be allowed; but each
party bear their own costs.

Solicitors for petitioners: Davidson, Wainwright,
Alexander & Elder.

Solicitors for respondent: Chrysler & Hzggert Y.
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Ix THE MATTER oF THE PETITION OF RIGHT OF

EDWARD COLE MAN,

SUPPLIANT;

AND

HIS_ MAJESTY THE KING,

REesroNDENT.
§

Negligence—Public work—Harbour of thorw———Govemmem scow— -

Pellow-servant,

The harbour of Victoria, B.C., which was a public harbour ‘before
British Columbia entered into Cpnfederation, is a public work within
the meaning of sec. 20 of the Ewxchequer Court Act.

The Crown is not liable for an accident happening on a Govern-
ment scow in the harbour of Victoria, B.C., while engaged in work
executed by the Government of Canada for the improvement of the
harbour, where the negligence which caused the accident is the negli-
gence of a fellow-servant of the suppliant.

Ryder v. The King, (1905), 36 Can. S.C.R. 462, followed; Paul v,

The King, (1906), 38 Can. S.C.R. 126; Montgomery v. The King,

(1915), 15 Can. Ex. 874; and Le Compagnie Generale Enterprises
Pubhquas v, The ng (unreported},* dlstmgulshed

P ETITION OF RIGHT to recover damages for

personal 1n;]ur1es W}ule in the employment of the
Government. .

Trled before the Honourable Mr. Justice Audette,
at Victoria, B.C., September 23, 1918.

'R.C. Lowe and J. P. Walls, for suppliant. . -
E. Miller, for respondent

AUDETTE, J. (November 20, 1918) dehvered ;}udg-
ment.

The suppliant, by his petition of right, seeks to

recover the sum of $5,000 as representing damages

* See 44 D.L.R. 459 (on appeal from 32 D.L.R. 506).
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1918 alleged to have been suffered by him, as arising out

Corexay  of an accident which occurred while he was acting
THERNS in the discharge of his duty in the employment of the
Sidemess. Government of Canada.

On June 3, 1914, the Crown, through the Depart-
mertt of Public Works of Canada (Dredging Branch)
was carrying on, in the harbour of Victoria, B.C.,
the work of rock-drilling for the purpose of improv-
ing the harbour. A part of the rock-driiling plant,
used for such purposes, was a vessel or scow upon
which was built a platform, with steam drills install-
ed thereon. The scow was provided with four spuds,
performing the same functions as spuds do on
dredges, Upon this scow was also erected the strue-
ture which appears on the photograph, Exhibit No.
1; that is uprights joined at the top by a cross-beam,
upon which was attached a traveller upon which ran
a block and with ropes used, as occasion required,
to lift up and let down the drills in the course of
their operation. Below the cross-beam just mention-
ed there was a kind of truss-rod, which extended
right across and passed through the uprights, be-
ing made fast to the same by a nut screwed or ap-
plied to the threaded end of the rod. Between the
cross-beam and the rod there are two brackets, simi-
lar to Exhibit No. 2. The teat on the flat side part
of this bracket ran into a hole, of the same size, un-
derneath and in the wooden cross-beam, and was
held in position, against its natural weight, by the
rod above mentioned, which was maintained in the
necessary tight position to hold the brackets, by
means of the nuts above mentioned.

On the date in question the suppliant was work-
ing on a night shift. About midnight, while engag-
ed at handle B, upon KExhibit No. 1, one of the
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brackets fell upon his right hand, crushing the index
finger. The three first phalanges of that ﬁnger were
finally amputated together with the head of the
metacarpal bone at the base of that finger—the whole
necesmtatmo four sur gical operations.

" As a result of this accident the suppliant has lost
time, and ineurred medical expenses, suffered pain,
and his éarning capacity has been partially reduced
for the rest of his life through the impaired function
of his right hand. It is comforting to know from the
evidence that the Crown has paid the suppliant his
wages all through his illness and the time he lost, as
“well as all hospital and medical charges and ‘ex-
penses. The suppliant. was continued in his em-
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ployment after the accident, after _having undergone |

_these operations, and with this diminished capacity

for work was given higher wages than before the :

accident. . He only left off working for the Govern-

ment when the works were closed down in 1917, -
The harbour of Vietoria was a public harbour

long before British Columbia entered into Confed-

" eration, in 1871. As far back as 1860 the Legisla-
ture of Vancouver Island passed an Act for the pur-
pose of borrowing and spending monies for the im-
p1 ovement of that harbOur, and under see. 108 of the
B. N. 4. Act, the harbour became the property of
the Dominion Gjovernment.
The accident oceurred in the harbour of Victoria

on a Government scow, fitted with drilling. appli- -

ances, while engaged in works executed by the Gov-
ernment for the improvement of the harbour.

- From 'the above statement of facts it is manifest
that this action is grounded on negligence and sounds

in tort. In such a case there is' no liability on the.

part of the Crown, unless it is made '_so liable by
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statute. The suppliant, to sﬁcceed, must, therefore,

bring his case within the provisions of the statute
prescribing a remedy against the Crown in respect
of negligence by its officers or servants, viz., the
Exchequer Court Act, sec. 20, sub-see. (e), as it stood
at the time of the accident. To bring this case within
such enactment the injury must, first, have oceurred
‘“on a publiec work’’; and secondly, it must have re-
sulted from the negligence of some *‘officer or ser-
vant of the Crown while acting within the scope of
his duties or employment.’”- :

In the reports there will be found a number of
cases which were instituted in this Court and which
involved the interpretation of the term ‘‘public
work’’ in the enactment in question; and it is desir-
able to consider some of them in respeet of their
bearing upon the case at bar. Most of these cases
were carried on appeal to the Supreme Court of
Canada. In two of them, Paul v. The King* and
Montgomery v. The King,® there was a similarity
in fact to this case to the extent that the injury hap-
pened on a vessel employed in navigation improve-

ment works, and in each i1t was sought to establish

that the vessel was a ‘‘public work’’ within the
meaning of the enactment last mentioned. This con-
tention was not sustained by the Courts; but I ven-
ture to entertain the view that not only are there
controlling facts in the case before me that distin-
guish it from those to which I refer, and that a judg-
ment for the suppliant in this ease would, but for
other considerations which are hereafter stated, be
fully in harmony with deeisions which I must follow
because the language used by some of the judges of

138 Can. S.C.R. 126.
215 Can. Ex. 874,
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the Supreme Court warrant a finding here that the
locus in quo was a public work within the meaning
of sec. 20 (¢) of the Exchequer Court Act.

_ In support.of this view I would cite the language
of Burbidge, J., in Leprohon v. The Queent At p.
- 108 he.says: ‘‘I think that the expression ‘public

“fwork’ oceurring in the 16th section (now sec. 20) -

““must be taken to include not only rallways and

“canals and other undertakings which in older coun- .

‘““tries are usually left to private enterprises; but
‘‘also all other ‘public works’ mentioned in the Pub-

““lic Works Act and other Acts in which that term .,
‘“is defined.”” The Public Works Act mentioned by

the learned Judge was R.S.C. 1886, c. 36, and 1s now
to be found in R.S.C. 1906, c. 39, and apparently also
sec. 2 of the Expropriation Act. By sec. 3 (e) of the
Public Works Act it is declared that ‘‘public work’’

or ‘“‘public works’’ means and includes any work or

p1operty under the control of the Minister.
Now, bearing this definition in mmd and remem-
bering that the Exchequer Court Act provides a

remedy for any one injured on a public work as the -

result of negligence by an officer or servant of the

Crown, it will be apprehended that the case is one -

to which must be applied the rule of statutory con-

struction which declares that as all Legislatures'_
‘““are presumed to proceed with a knowledge of ex-

‘‘isting laws, they may properly be deemed to legis-
“late with general provisions of such a nature in

““view.”” Sutherland’s Statutory C’onstmctzon by

Lewis.®

If this is the rule of eonstmctmn to be followed,
- and I think it is, then the harbour of Victoria, where-

1 (1894), 4 Can. Ex. 100.
2 Vol. 11, sec. 355, p. 681, and sec. 447, p. 852, ) '
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1918 in the accident happened, being ‘‘property under

Cowewan the control of the Minister,”’” must be held to be a

;::::::r public work, and if the other requirements of sec.

Judgment. 20 (¢) of the Exchequer Court Act have been satis-
fied by the suppliant’s proof, then he has made out a
clear case against the Crown.

In the case of Paul v. The King' it was held that a
Government steam tug and a scow, its tow, which
caused a collision, while engaged in improving the
ship channel of the St. Lawrence, was not a public
work, and that the suppliant must therefore fail
since the accident did net occur on a public work.

Sir Louis Davies, J. (now Chief Justice), com-
menting upon this expression ‘‘public work’’, in the
Paul case, ubi supra, said, at p. 131: ‘“To hold the .
“Crown liable in this case of collision for injuries to
‘“‘the suppliant’s steamer arising out of the collision,
““we would be obliged to construe the words of the
‘‘section so as to embrace injuries caused by the
‘“‘negligence of the Crown’s officials not as limited by
‘‘the statute ‘on any public work,” but in the carry-

‘ing on of any operations for the improvement of
*‘the navigation of public harbours or rivers. In
“‘other. words, we would be obliged to hold that all
““‘operations for the dredging of these harbours or
“rivers or the improvement of navigation, and all
‘‘analogous operations carried on by the Govern-
‘“‘ment were either in themselves public works, which
‘‘needs, I think, only to be stated to refute the argu-
‘““ment, or to hold that the instruments by or through
‘““which the operations were carried on were such
“‘public works.

““If we were to uphold the latter contention I
“‘would find great difficulty in acceding to the dis-

138 Can. S.C.R. 126.
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““tinction drawn by Burbidge, J., between the dredge
““which dug up the mud while so engaged and the
“‘tug which carried it to the dumping ground while
“so engaged. Both dredge and tug are alike en-

‘‘gaged in one operation, one in exeavatmg the ma-
““terial and the other in carrying it away.

‘‘But even if we could find reasons to Justify such
‘‘a distinetion, which I frankly say I cannot. * * *

‘T think a careful and reasonable construction of
““the clause 16 (now 20) (¢) must lead to the con-
‘‘clusion that the public works mentioned in it and
‘“ ‘on’ which the injuries complained of must hap-

““pen are public works of some definite area, as dis-

“‘tinct from those operations undertaken by the
““‘Government for the improvement of navigation or
‘‘analogous puiposes, not confined to any definite
‘‘area of physical work or structure.’’ :

And Idington, J., in the same case, p. 134, said:
““We were referred to the interpretation given the
““words ‘public works’ in the Public Works Act. 1If
‘“‘the meaning given there could be used. here then
“‘this appellant’s right, if Oth@lWlse entitled to suc-
“‘ceed, would be clear.”’ ’

And Duff, J., in the case of The King v. Lefmfn-
cots,' said: ‘‘Having regard to the previous decis-'
““‘jons of this Court, the phrase ‘on a public' work’

. ““in sec. 20, sub-sec. (e) of the Exchequer Court A_ct,

‘“must, I think, be read as descriptive of the locality
‘“in which the death or injury-giving rise to the
‘‘claim in question occurs. The effect of these de-
“‘cisions seems to be that no such claim is within the
‘“‘enactment unless ‘the death or injury’ of whieh it is
““the subject happened at a place which is within
‘““the area of something which falls within the de-

1 (1908), 40 Can. S.C.R. 431 at 436.
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““seription ‘public work.” Paul v. The King' and
‘“the cases therein cited.””

Again, Sir Charles Fitzpatrick, C.J., in Chamber-
lin v. The King,* said: “‘In a long series of decis-
““ions this Court has held that the phrase ‘on a pub-
““lic work’ in see. 20, sub-sec. (¢) of the Exchequer
“Court Act, must be read, to horrow the language
““of Mr. Justice Duff in The King v. Lefrancois,®
‘“‘as.descriptive of the locality in which the death
“or wmgury giving vise to the claim in question oc-
“‘curs,” and that to succeed the suppliant must come
‘“within the striet words of the statute. Tascherean,
“J., in Larose v. The King.*—See Paul v. The
¢ ‘ng. 1

See also Olmstead v. The King,® Hamburg Ameri-
can Packet Co. v. The King, Macdonald v. The

King,” and Piggott v. The King.*

In the case of Montgomery v. The King, Sir Wal-
ter Cassels, J., held, following the views expressed
by the Judges of the Supreme Court of Canada in
the case of Pauwl v. The King, ubi supra, that a
dredge belonging to the Dominion Government is not
a ‘‘public work’’ within the meaning of see. 20 (¢)
of the Exchequer Court Act.

In the recent case of La Compagnie Générale
d’Entreprises Publiques v. The King (unreported),®
decided by the Supreme Court of Canada, wherein
the question of the construction of the terms on @
public work was discussed, where a scow that was

138 Can. S.C.R. 126.

2 (1909), 42 Can, S.C.R. 350.

340 Can. S.C.R. 431.

4 (1901), 31 Can. S.C.R. 206. _

5 (1916), 30 D.L.R. 345, 53 Can. S.C.R. 4350.

6 (1902), 33 Can. S.C.R. 252,

7 (1906), 10 Can. Ex. 394

8 (1916), 32 D.L.R. 461, 53 Can. S.C.R. 626.

915 Can. Ex. 374.

* See 44 D.L.R. 459 (on appeal from 32 D.L.R. 506).
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moored at a Government Wharf, Idingtori,‘ J., said:

““In this ease it is hardly possiblé, unless we give
‘‘the meaning to the word on or upon and insist that
‘‘the scow in questmn could not be said to be on a

pubhc work unless 1t was on top of the very spot

‘in the wharf under and with which the appellants |

‘“men were engaged ??

In other words, 1f the scow had been on the wharf
it would have been found that the scow was on a
public work. The scow was then in the harbour.of
Quebec, but the question of the harbour being a pub-
lic work was not raised in that case. In the present
case the plant in question was in Victoria harbour,
on a public work, within thie meaning of the statute
and the decision above referred to. ' )

Anglin, J., in the same case, said: ‘‘It does not
‘‘seem to me to involve any undue straining of the
‘‘language of the statute to hold that it covers a
““claim for injury to property—so employed. ‘Pub-
‘‘lic work’ may, and I think should, be read as meéan-
‘‘ing not merely some building or .other erection or
““structure belonging’ to ithe publie, but any opera-
“‘tions undertaken by or on behalf of the Govern-
‘““ment in ‘constructing, repairing or maintaining
‘‘public property. In this sense the appellants’ scow
‘‘was on a public work when it was injured.’’

The locus in quo of the aceident having been with-
in the boundaries of the harbour of Viectoria, the
accident happened on a public work ¢ of some defin-
ite area,’’ as Sir Louis Davies phrases it; or, again,
it happened at a ‘‘place which is within the area of
something which falls within the description of a
‘public work’,’’ to employ the language of Duff, J.,
above quoted. Again, it is a case to which the lan-
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guage of Anglin, J., in the unreported case above re-

ferred to applies with peculiar significance.

This would, in my opinion, have sufficed to sup-
port a finding that the Crown was liable, had it not
been that the doctrine of ‘‘common employment’’ o1
““fellow servant’’ was raised as a defence. I have
already expressed my view (Conrod v. The King')
of the interpretation of sec. 20 (¢) of the FEz-
chequer Court Act, regarding it as embodying
the plain intention of Parliament that the Crown
would not be heard to invoke anything extraneous
to the statute or excuse ifself from liability by set-
ting up defences at common law inconsistent with the
liability sought to be created by the enactment, were
not such an interpretation negatived by the decision
of the Supreme Court in the case of Ryder v. The
King.:. See also Jones v. C. P. R.,? Hosking et al v.
Le Roi (No. 2),* Lees v. Dunkerley Brothers,” Hall
v. Johnson," Ruegg’s Employers’ Liability,” Smith
v. Baker,® Brooks v. Rhine Fakkema,” The Canada
Woollen Mills, Lid. v. Traplin,'® Ainsle Mmm(/ &
Ry. Co. v. McDougall M’

That case is authority for the right of the Crown
to raise the defence of common employment to a peti-

-tion of right seeking damages under the last-men-

tioned enactment for the negligence of a servant of
the Crown. I am bound by that case, and can do
nothing but apply it here, unless the facts show that

1 (1913), 14 Can. Ex. 472, 482,
2 (1905), 86 Can. S.C.R. 462.

1 (1913), 13 D.L.R. 900.

+ (1903), 34 Can. S.C.R. 244,
5[1911] A.C. 5. ‘
¢ (1865), 38 H. & C. 589, 159 E.R. 662,
7125 et seq.

8 [1891] A.C, 325.

v (1910), 44 Can. S.C.R. 412.
10 (1904), 35 Can. S.C.R, 424.
1t (1909), 42 Can. S.C.R. 420.
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' the negligence was not secondary or derivative, but

primarily that of the Crown 111 havmg a defectwe
machinery in use.

The term “‘negligence?”’, as used in connectlon Wlth

" a case of this kind, has been defined as ‘‘the absence '

of that amount of care which each man, in this our

social state, owes his fellows.”” The doctrine of com-

mon employment has been characterized as: ‘‘Every

““risk which an employment still involves after a
““master has done all he is bound to do for securing

‘‘the safety of his servants is assumed, as a matter
““of law, by each of those servants.”” 54 Can. L.J.
282-283. -

The plant or machinery in' question herein eannot
be said to be defective. It is not as perfected and

as much improved as it might be; but the Crown or

an employer is not bound to have-the most perfected
piece of machinery or the best appliances with the
latest improvements.! It is true a similar bracket
had fallen on a previous occasion and that, while
this system of construction obtains in the byilding of
railway coaches, yet railway coaches are not subject-
ed to such violent vibration as the plant in question.
The most that can be said with respect to the plant is
that as it was not as good as it might be, and as the
Crown’s servant had been put on his enquiry from

previous accident—more care and precaution had to

be used in attending to it. The first accident had

necessarily—res ipsa loquitur—brought the matter .

to the attention of the authorized officer, the inspec-
tor, or any one acting for him, that more diligence
and care were thereafter necessary in the working

~ of that plant. The inspector had to see to it oftener

1 Wamboldt v. Halifax & South Western R. Co, (1918), 40 D.IL.R.
§17; The Toronto Power Co., Ltd. v. Paskwan, 22 D.L.R. 840,
[1915] AC. 134, .
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1918 than he did or direect some one to watch these nuts
Comaax  gnd thus prevent any further accident. '
R'I;::o_’;i‘;:r I. therefore, find that the accident was not caused
Judgment. by defective plant, but for want of proper care and

prudence in properly attending to it.

Therefore, the negligence which caused the acci-
dent is 'the negligence of a fellow-servant of the sup-
pliant, and he is thereby barred from recovery under
the case of Ryder v. The King (supra).

The suppliant is not entitled to the relief sought

by his petition of right and the action must be dis-
missed. '

o Petition dismassed.

Solicitor for suppliant: J. P. Walls.

Solicitors for respondent: MacKay & Miller.
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Daxs va Cour pE L’EcHIQUIER DU CANADA,

DAME CESARTE CORRIVEAU, veuve oz LOUIS -

PARE, EN SON VIVANT JOURNALIER, DE ST. CYRILLE
DE WENDOVER, DANS LA PROVINCE DE QUEBEC, DIs-
TRICT D’ ARTHABASKA,

PETITIONNAIRE ;
ET

SA MAJESTE LE ROI,
: INTIME.

Workmen’s compensation—Injury in course of employment—leway
—8Slgeping quarters—“Dwelling”.

The suppliant’s husband was employed on the I C. Ry. as part
of a gang of men engaged in the repairs and maintenance of the

tracks. The railway had placed at the disposal of such men a box or’

freight car, which was fitted with bunks or beds as a dormltory and
placed on a 51dmg After leaving off work at 6 o’clock in the evening
the employees’ entire time was at their disposal and they were at
liberty, but not obliged, to sleep in this sleeping car.

On the night of the 12th July, 1915, the suppliant’s husband went

to sleep as usual in the car and was found dead in h1s bed ll'l the’

. morning.

Held that this car was a “dwelling” and that the accident or death

- did not happen in the course of his employment, and that his widow
was not therefore entitled to compensation.

PETITION OF RIGHT to recover damages for,

personal injuries.

Tried before the Honourablé Mr. Justice Ail(’l‘ette,‘

at Quebee, November 26 and 27, 1918.
Gaston Ringuet, for suppliant. |
L. P. Crépeau, for Crown.
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AUDETTE, J. Jugement rendu le 7 décembre, 1918.

La pétitionnaire poursuit pour le recouvre-
ment de la somme de $5,000, montant des dommages
allégués avoir été soufferts par elle comme résultant
de la mort de son mari dans les circonstances sui-
vantes.

Louis Paré, son défunt mari, était dans le cours
du mois de juillet, 1915, & I’emploi du chemin de fer °
de 1’Intercolonial, un travail public du Canada. Il
faisait partie d’une équipe d’hommes travaillant &
la réparation et entretien de la voie entre Chaudiére
et Ste Rosalie, P.Q. Dans le cours de cet emploi, les
heures de travail étaient de sept heures du matin a
six heures du soir. L’intimé fournissait 3 cette
équipe, pour qui voulait s’en prévaloir, un char
dortoir ou y couchait qui voulait. Trois des hommes
de 1’équipe ne s’en prévalaient pas et couchaient en

‘dehors tandis que la balance y couchait.

Ce char dortoir n’était autre qu’un char & fret—
char & grain—d’environ 33 pieds de longueur sur
peu prés 8 pieds de largeur et de hauteur, avee deux
portes au centre se mouvant sur glissoire. Il y
avait, du coté ol couchait Louis Paré a 1’extrémité
ou au fond du char, deux lits de six pieds et quelques
pouces 3, & peu prés, 12 4 15 pouces du plancher et
d’a peu prés deux pieds et six pouces de largeur,
avec une allée d’environ deux pieds et six pouces les
séparant, tandis qu’au dessus de ces deux lits et
cette allée il y avait,—a a peu prés trois pieds au
dessus ces deux lits—une plateforme formant un
autre lit de toute la largeur du char, ou couchaient
cinqg hommes. L’extrémité de cette allée était alors
couverte, & une hauteur d’environ quatre pieds et
demi pour une longueur de six pieds et quatre pouces
a ce bout du char. De chaque coté de cette allée en
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laissant ces 6 pieds et 4 pouces'il y avait aussi deux 1918

e

lits superposés. A l’autre extrémité ou bout du Comsveav

V.

char, il y avait méme genre .de lits que ceux en T¥EXN®
premier lieu déerits; mais il n’y avait pas les quatre Judgment.
lits en dernier lieu mentionnés. | |

Il y avait aussi & chaque bout du char, au dessus
du lit d’en haut, une fenédtre d’environ 15 & 18
pouces, Il résulte de tout ceci qu’il restait au centre
du char, vis-A-vis les portes et au bout ou il n’y avait
qu’une longueur:de lits, un espace libre assez econ- -
sidérable. Les employés avaient en outre un autre
- char qui leur servait de char réfectoire; mais ils
Tn’étaient pas nourris par la Couronne Tls voya1ent
eux-mémes & leur nourriture par 1’entremise d’un
" cuisinier qui était cependant payé pour ses services

par 1’intimé. : S
~ Or le 12 juillet, 1915, ou mieux le vellle au smr,
lorsque ce char était sur une voie d’évitement, & la
Station Lemieux, ol il y a un village ot les employés
pouvaient a leur gré aller concher, Louls Paré prit
son souper vers les 6.30. hrs., p.m., apres quoi-il -
s’amusa comme d’habitude & causer et fumer jusqu’a
son coucher vers 8.30 p.m. Il couchait seul dans le
lit en dessous de celui occupé par 5 personnes, et
dans le bout ot il y avait ces 4 lits additionnels men-
tionnés plus haut. -Aprés avoir été couché quelque.
temps il se releva vers 9.15 hrs., vint & la porte du
char qu’il entrebiilla et se recoucha de suite sans
parler et sans se plaindre. Le lendemain matin on
le trouva mort dans son lit. o .

Paré souffrait d’indigestion depuis plusieurs
années. Il avait été traité, par le Dr. Pelletier,
pendant nombre d’années lorsque sa maladie, dans
les deux derniéres années, devint chronique et son
médecin lui-.donnait alors médecine & prendre con-
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stamment. Il souffrait apparemment depuis 2 ans,
a 1’état aigii, d’hyperchlorhydrie, ou. trouble de la
fonetion séerétoire de 1’estomac, caractérisé par une
augmentation d’acide chlorhydrique dans le suc gas-
trique. . '

Le savant conseil de la pétitionnaire prétend que la
mort de Paré est le résultat de la négligence des em-
ployés de la Couronne en fournissant un char dor-
toir ou il n’y avait pas assez d’air pour y faire
ainsi coucher ses employés.

Or il n’y a pas de droit d’action contre la Cou-
ronne pour dommage résultant de négligence 4 moins
que ’action ne tombe sous le coup de 1’Acte de la
Cour de I’Echiquier du Canada, ch. 140 S.C.R., sec.
20, telle qu’amendé par 9-10 Ed. VII., ch. 19, se
lisant comme sunit: ‘‘Toute réclamation contre la
¢¢Couronne provenant de la mort de quelqu’un, ete.,
‘‘ete., causée par la négligence de quelque employé °
‘‘ou serviteur de la Couronne, pendant qu’il agissait
‘““dans 1’exercice de ses fonetions ou de son emploi,
‘‘sur, dans ou prés le terrain de construection, d’en-
“‘tretien ou de mise en service du chemin de fer In-
‘‘tercolonial, ete.”’

Il v a bien ici un travail public; mais v a-t-il en
dans ’espéce négligence d’un préposé & un emploi
quelconque de la Couronne et dont la négligence
aurait occasionné la mort de Paré? Je crois qu’il
faut répondre-dans la négative.

En effet, Paré était malade depuis nombre d’an-
nées et couchait apres tout dans ce echar dortoir avee -
nombre d’autres personnes qui s’acecordent toutes &
dire qu’elles n’ont pas souffert de 1’exignité du char.
Qu’elles y dormaient et reposaient sans avoir lieu
de se plaindre. Cette opinion est en plus exprimée
par un employé qui couchait dans le lit opposé et
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correspondant "3 celui de Paré et qui se trouvait %18

e

placé de la méme maniére. Il apparaitrait & prime Corrivesv

v.

abord que le défunt est mort des suites de la maladie TH2EX*

. . . » Reasons for
dont il souffrait depuis de nombreuses années. Il ‘Judgment.”
n’y a iei aucune preuve directe &tablissant que
Paré est mort des suites d’avoir couché dans ce char
et la cause de sa mort ne sauralt étre établie sous de

simples conjectures.

Mais il y a plus. Les employés n’étaient pas obli-
" gés ou tenus de faire usage de ce char dortoir qui
était mis-a leur disponibilité pour y coucher ou non
a leur plein gré, chacun fournissant sa lingerie de
lit. La compagnie a une vingtaine de ces chars pour
la division en question. L’employé qui couchait dans
le char était payé méme prix que celui qui opinait
pour coucher en dehors.. Ce char devenait sous les
circonstances ‘‘une résidence, une’ demeure, une
habitation’’. Rex v. Gulex.! Quand ’employé avait
travaillé de 7 heures du matin a 6 heures du soir, il
avait fini sa journée et il était alors absolument
maitre de.son temps et de ses loisirs. Quand le soir,
sa journée finie, il couchait dans ce char, il avait
cessé son travail et en conséquence il n’agissait pas:
dans la sphére de son occupation. Philbin v. Hayes.?
De sorte que Paré n’est pas mort dans le cours de
son emploi. Aprds sa journée finie, Paré ne travail-
lait plus pour le bénéfice de son patron, mais choisis-
- sait de coucher dans ce char ‘pour s’éviter les dé- -
penses de coucher ailleurs. Il n’était plus un em-
ployé au cours du travail pour lequel il était payé
tant par jour .en travaillant de telle heure & telle
heure. Paré, lors de sa mort couchait dans ce char
comme résultat d’un acte de sa propre volition et

1 (1917), 39 O.L.R. 539.
234 T.L.R. 403,
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pour Servir ses fins personnelles et dans ce cas son
patron ne sauralt étre responsable Lmzpus V. Lon-
don General Omnibus Co.* ‘ }
L’actlon de la petltlonnan‘e est en consequenee

deboutee
Judgg?rw?zt.accordingl'y.

Sohcltors for supphant Garcean & Ringuet.

Sohc1tor for responden‘t L P, Crepeau

11 H. & C.. 526-543.
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IN TEE MATTER OF THE PETITION OF RIGHT OF

DAME ADELE LUCAS, or TaE ParisH or ST. JEAN

BaprisTe pE L’IsLE VErTE, 1N THE CoOUNTY OF .

TEMISCOUATA, WIDOW OF MAJORIQUE DUBE, IN HIS
LIFETIME, FARMER, OF THE SAME PLACE, AS WELL,
PERSONALLY AS TUTRIX DULY NAMED T0 RosE-ALma
Dusg, GABRIELLE DuUBE, aNp Branomr Duss,
MINOR DAUGHTERS, ALL OF THE SAME PLACE,

' ' .SUPPLIANT;

AND

HIS MAJESTY THE KING,
RESPONDENT.

Crown—Railway—Level croasmg-——Govemment Railway Act——Gross
negligence. -

The suppliant’s husband and two children were foolishly and reck-
lessly driving along the highway in a buckboard, and while passing
over a level crossing of the Crown’s railway, the horse struck the
engine of a train on said crossing, and they were killed.: In the action
the Crown was bharged with negligence. on four points, namely, that

(1) the level crossing was a dangerous one and the Crown should .

have either built a viaduct or placed gates on the highway; (2) that
the locus in quo “was a thickly peopled locality”; (8) and that there-
fore the train should have crossed the highway at a speed of not
greater than six miles per hour; (4) that the trainmen falled to glve
the signals' required by law.

Held following. Harris v. The King (1904), 9 Can. Ex. 206, that
where the Minister or the Crown’s officer in the exercise of. his discre-
tion comes to the conclusion not to make a viaduct or put gates across
a highway, it is not for the Court to say that the Crown was guilty of
negligence, even where the facts show the crossing to be a very dan-
gerous one; and further on the facts that the crossing in ‘question was
not located in “a thickly peopled portion of any city, town or vil-
‘lage” within the meaning of the Government Railway dect (R.S.C.
1906, c. 86), and that therefore there was no negligence in ‘running

the train at a greater speed than six miles per hour and that the,

proper signals were given by the trainmen. g
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Held, further, that the deceased behaved in a manner not only
amounting to want of ordinary care, but foolishly and recklessly, and
was guilty of gross negligence, and this was the decisive cause of the
accident,

P ETITION OF RIGHT for dainages arising out
of an accident on a Government railway.

Tried before the Honourable Mr. Justice Audette,
at Fraserville, P.Q., July 2, 3, 1918.

E. Lapointe, K. C., and A. Stein, K.C., for sup-
pliant.

Léo Bérubé, E. H. Cimp_n, for Crown.

Avuperte, J. (September 5, 1918) rendered judg-
ment.

The suppliant, by her petition of right, as well on
her own behalf as well as tutrix on behalf of her
minor children, seeks to recover the sum of $8,000,
as damages against the Crown, occasioned by the
death of her husband and two of her children.

On Sunday, October 10, 1915, at about 11.30 a.m.,
the late Majorique Dube, the suppliant’s first hus-
band (she has since remarried), was returning from
church, with two of his children. His son, 28 years
of age, was driving and sitting on the front seat of
a one-seated ‘‘slide’’ or buck-board, and his 17 years
old sister was sitting alongside of him. The father
was sitting on a chair behind them, holding on to the
hack of the seat. ‘

The church, at Isle Verte, is about eight arpents
to the north from the Intercolonial Railway crossing,
which runs at right angles to the highway leading
from the village to the south. Dube resided about
414 miles south from the village, and was on his way
home from church, having travelled over this cross-

t4
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ing a great many times before, and was qulte fam1l1ar |

R

with the different aspects of the same.

Within 414 arpents from the crossing on the north
there is a small group of houses, together with three
residences on the south thereof. This small settle-
ment is practically separated from the village by a

hill of about 75 feet, and from the top of this hill to *

‘the crossing ‘there is a flat space of 4 to 414 arpents.
The line of vision, on the west, is intercepted by
buildings at certain points, but not for any distance,
and a train at certain places could be seen as far as
two miles from the crossing.
On the day of the accident, the deceased were

driving a spirited horse of five years old, Whlch had

previously been used for reproduction, but which had
been gelded the previous year. They were driving
very fast, spurting ‘‘ils bauchaient’’, as put by one
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of the witnesses. On the hill they first passed Joseph |

' Michaud and two rigs, and afterwards they passed
other carriages that were ahead of them. When they
reached the top of the hill they passed Boucher, who

was driving the first rig in front between the hill and.

the crossing. Michaud followed Dube, and he cried
out to him. not to cross because he would not have
time to do so; but the occupants of the ‘‘slide”
seemed not to hear him. Michaud says he saw the
train coming out of the woods, saw it coming, saw

- the smoke of the locomotive, and when he so saw the .-

train he says Dube was about half an arpent distant

from him. In the 414 arpents from the top of the

hill to the crossing, Dube distanced Michaud, whose
horse was trotting, by two arpents. He was going
very fast.

‘When Dube passed opposite the Beauchesne Hotel :

Beauchesne was in his garage, about 40 feet from
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the highway. Beauchesne said he noticed the car-
riage passing very fast opposite his place, and having
heard the train, he rushed out thinking the carriage
was going tooq fast to be able to stop on time.
Witness Elise Berube, at the time of the accident,
a servant in the Beauchesne Hotel, was standing in

-the doorway of the hotel, with one Mr. Gosselin,

watching the carriages passing on their return from
church. - She says, that after hearing the incoming
train, she saw Dube coming, his horse was galloping;
but when he passed opposite the hotel, the horse had
ceased galloping and was going very fast. ‘Il allait
au grand trot’’, not frightened, but pushed to go fast.
Mr. Gosselin, who was with Elise Berube, remarked,
“‘They have no time to pass’’ ahead of the train.
And Elise Berube adds that, from what she could
see, the horse threw itself between the tender and
the engine of the incoming train.

Although in my opinion unnecessary for the deter-

* mination of .the action, several points of interest

having been raised, I will give them a passing con-
mderatlon

The negligent acts charged agamst the Crown are:

- 1st. That the level crossing is a dangerous one,
‘and that the Crown should have either built a viaduct
or placed gates on the highway. - '

2nd. That the locus in quo is a peopled part of the
municipality,

3rd. And that therefore the tram should have
crossed the highway at a speed of only siX miles an
hour, and '
- 4th. That the train-hands falled to give the s1gnals
required by law.

. 1st. All level railway crossings, be they in cmes,
towns or villages, are dangerous. Dube was quite
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-familiar with the crossing in question, having had
occasion to 8o over it time and again on. busmess or
otherwise, and if he considered it'dangerous, he
should. have taken all the more-care; and precaution.

There was no justification for his reckless conduct.

Upon this. question of viaduct.and gates, I will refer
to- the case .of Harris v.- The King: where the
pomt was clearly -decided against.the. suppliant’s

~ contention. Where, indeed, the Minister of Railways,
or:the Crown’s officer under him whose duty it is.to

decide as to the matter, comes, in hig dlseretlon, to

the conclusion not to make a viaduet or put up gates.

across the highway, it i 18 ot for the court to S8y that
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the. Mmlster or the ofﬁcer was gullty of negh ence, '

even where the facts Would show that the orossmg
was a:very dangerous one. See also H amtlton 2. ;The
» ng, and Quebec d. Lake St. JohnR Co o szrd 8

. 2nd. The few residences, distant from one another,
in the nelghborhoo_d of the crossing at: the -station,
could not constitute, a < thickly peopled portion of
any city, town or village’’; within the meaning of:the

words used in section 34 of the Government. leway :

Aet- (R.8.C.. 1906, . ch. -36)...+ Andreas v. C.P.R.;*

Parent v, The King.® "And .as each-side of the .

.rallway right of Way was properly fenced, as re-

quired by. see..22 of the Govemment Razlwa,y Act,- '

and as on each side of the crossing. there were return
fences to the cattle guard on the traok although not
required by the Government Razlway Act there was
no statutory limit to the speed at- Whlch A. traln was
to be run at the orossmg in questlon The speed of

" 1(1904), 9 Can. Ex. 206, 208,

~ ' (1911), 14 Can. Ex. 1, 13, 14.

. .3 (1905), 15 Que, K.B, 48 at 52

. 4(1905), 87 Can. S.C.R.-1. .. . - ’ SIRIRRI L
§ (1910),.18 Can, Ex. 93 at 101. + .. - . . .7 o7

R -y
4 L .:..'-}{.A;
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20 to 25 miles an hour at which the train was running-
was not excessive under the circumstances.’

3rd. Therefore, there was no negligence in run-
ning the train, at the time of the accident, at a greater
speed than six miles an hour.

4th. The evidence further establishes beyond per-
adventure that the proper signals were given by the
men in charge of the train. The bell was rung and
the whistle was sounded at the proper distance from
the crossing. That is clearly established and remains
uncontroverted.

Moreover, there is a feature of the case which is
of especial significance and that is, the train did not

‘strike Dube’s horse and carriage, but it was Dube’s

horse and carriage that struck the train, between the
tender and the cab of the engine. Indeed, the brake-
man, who was standing at the left or northern win-
dow of the cab, with the engine-driver at the right

-~ window, at the time of the accident, says he saw the

horse coming and throwing itself between the cab
and the tender, and as to that fact, he is corroborated
by other testimony. He says the horse ‘“s’en venait
a 1’epouvante’’, and he saw it run under the train.

. The shock of the collision was even felt in the engine.

The engine-driver states in his evidence that he
was told by the brakeman that a carriage had just
struck them between the engine and the tender. And
that fact, he adds, was corroborated by marks on the
train, a plate of the lapboard was bent and there was
some hair of the horse upon it.

There can be no doubt that the deceased were
guilty of gross negligence, of what might be termed

1@ 7. R. Co. v. McKay, (1903), 34 Can. S.C.R. 81; Quebsc & Lake
8t. John Ry. Co. v. Girard, supra; Parent v. The King, supra;
G.T. R. Co. v. Hainer, (1905), 36 Can. S.C.R. 180.
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suicidal 'negligence under the circumstances. Ap-_
proaching a railway crossing, one ‘is bound to use
. such faculties of sight and hearing as he is possessed
of, and display, at least, what might be called rudi-
mentary precaution and prudence. Had the horse
been stopped from this fast trottimg and put at a
walking pace, the accident would have been averted.
As put by Sir Louis Davies in Wabash R. Co. v.
Misener': *‘ Persons travelhng along a h1ghwaylwhlle
‘‘passing or attempting to pass over a level railway
‘“crossing, must act as reasonable and sentient
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‘‘beings, and unless excused by specml circum-

‘‘stances, must look before attempting to cross, to

‘‘see whether they can do so with safety. "If they -

““‘choose blindly, recklessly or foolishly to run into

‘‘danger, they must surely take the consequences.”’

Quod quis ex culpa sua damnum sentit, non intelli-

gitur damnum sentire. The deceased were clearly
the vietims of their own recklessness, and this actlon‘

cannot be maintained.

If the horse had been beyond control,—a question'

upon which there is perhaps evidence both ways, .

with, however, preponderance that he was under

control—he could have been turned and drwen into

the railway yard by a 40-foot entrance, or on the

other side of the road, 1nto a 12-foot entrance to the.

hotel premises. It was broad dayhght __the train
had been seen approaehlng,—-lt had given ‘at the

proper time the proper signals, and the deceased

were endeavoring to get over a crossing well known =

to them and upon which they had often travelled in
the past. :

1 (1906) 88 Can. S.C.R. 94 at 100,
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Not only did the deceased behave in a manner
amounting to want of ordinary care, but foolishly
and recklessly they rushed, with eyes open, on to
their own destruction. It was obviously this conduct
and the want of rudimentary precaution, prudence
and care on their behalf that was the decisive cause
of the accident. .

The suppliant, -therefore, falls in her action, not
being, under the circumstances, entitled to the relief
sought by her petition of right, and judgment must
be entered in favor of the respondent.

Judgment accordingly.

Solicitors for suppliant: Lapointe, Stein & Le%
vesque.

'A_S(-)licitor for respondent: Léo Bérubé.
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INn TaE MATTE_R oF THE PETITION oF RieHT OF

ORIZE. DESMARAIS, or TeE ParisH or ST. FRAN-
cois pU Lac, DistricT oF RICHELIEU, "WIDOW OF
IsiporE PINARD, IN HIS LIFETIME NAVIGATOR, ALSO
oF THE ParisH oF ST. FRANCOIS DU Lac, County
oF Yamaska, Districr or RromeLizy; ACTING
'HEREIN; AS WELL IN HER PERSONAL NAME FOR HER
BENEFIT, AS WELL AS IN HER QUALITY OF TUTRIX
DULY NAMED TO HER MINOR CHILD ISSUED FROM HER
MARRIAGE WITH TEE SATD ISIDORE PINABD,—TO WIT,
Ceome PINARD, AGED TWO YEARS, ’ '

SUPPLIANT;

AND

HIS MAJESTY THE KING
RESPONDENT.

Crown—Neghgence——Actwn for tort—“Public work”——Stonevhﬂer—'

Ewchequer Court Act,

The suppliant’s husband was an employee .of the Crown ~working
on a stone-lifter, the property of the Crown, in the deepening of the
ship-channel in the harbour at Montreal, and while so engaged in
lifting a boulder from the channel was thrown overboard and drown-
ed. Held, that the action was, in its_very essence, one of tort, and
apart from special statutory authority, mo such action' would le
against the Crown, and that-the suppliant, to succeed, must bring
her action within sub-sec. (c) of sec. 20 of the Ewxchequer Court Act

before the :amendment of 1917, and that the injury complained of .

must have occurred on a public. work, and was the result of some
negligence of an officer or servaut of the Crown actmg Wxthm the
scope of his duties or employment.

Held, further, following Paul v. The ng, (1906), 88 Can. S. CR;

" 126, that the death of the deceased did not occur on a public work
within the meaning of the Act, and further on. the facts, even as-
_suming that the stone-lifter was a public work, that the death of sup—
pliant was an unforeseen event which was not the result of .any.
negligence or misconduct of an officer or servant of the Crown
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P rrrrIon OF RIGHT for damages arising out
of an accident on a Government railway.

Tried before the Honourable Mr. Justice Audette,

at Sorel, P.Q., March 19th, 1918.

Aimé Chassé and Adoljohe Allard, for suppliant.
4. Lanctot, for respondent.
AuperTE, J. (April 2, 1918) rendered judgment.

The suppliant, by her petition of right, seeks to
recover damages in the sum of $15,000, both on her
behalf and on behalf of her minor child, as arising
out of the death of her husband, Isidore Pinard, an
employee of the Department of Marine, which occur-
red while engaged working on board a stone-lifter,
the property of the Crown, in course of the operation
by the Crown of deepening the: ship-channel, at
Montreal, P.Q.

The accident happened on the 14th October, 1916.
Pinard was, at the time of the accident, first night
officer on the Government Dredge No. 1, which was .
engaged in-the harbour of Montreal, in dredging the
ship-channel, between Montreal and Quebee, a work
carried on by and at the expense of the Crown for
the improvement of the navigation of the River St.
Lawrence.

As part of the plant working in conjunction with

" the dredge, among others, were a stone-lifter, a tug

serving the dredge, and a pontoon to which both the
tug and the scows would moor.

. The bed of the River St. Lawrence, at the place
in question, is composed of sand and a number of '
boulders or rocks. In order to carry on the dredging
and deepening of the channel, the dredge had to be
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helped with or supplemented by a stone-lifter, which =~ 1918
at the time of the accident, was lying at and tied to Desuaras
the port side of the dredge, as shown on Exhibit ¢“B*’, T Kove.
On the day in question, after having lifted, with the Jedgmens -
stone-lifter, a rock or boulder of two to two and a

half tons from the bottom of the river, the rock was
placed alongside of the well, and was being rolled -
over on the deck by means of crowbars, toward the
bow of the stone- lifter, when Lemoine’s crowbar
slipped while he was raising the boulder_ higher than.
the height obtained under Pinard’s crowbar, and by
the crowbar so slipping the boulder came back with
a jerk on Pinard’s erowbar, and as he was standing
but a few feet from the side, he was thrown over-
board and drowned under the circumstances detailed
in the evidence. At the time of the accident Pinard
was occupied in a kind of work with which he was
familiar, having been engaged at such works. for
-years before. For the purpose of the case it is un-
necessary to go into further details in respect of the
drowning of the suppliant’s husband.

The case at bar is in its very essence in tort, and
apart from special statutory authority, no such
action will lie against the Crown. =

Therefore, to succeed, the' suppliant must brmg .
her case within the provisions of sub-sec. (¢) of sec.
20, of the Exchequer Court Act, before the amend-
ment in 1917, by 7-8 Geo. V, ch. 23, and the bodily:
injury complained of must have occurred: 1st. Ona’
public work; and 2nd, must be the result of some
negligeﬂce of an officer or servant of the Crown while
acting within the scope of his duties or employment.

With the object of shortening the evidence, Counsel
for the Crown admitted that the dredge No. 1, and
the stone-lifter in question in this case were, at the
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time of the accident, the property of the Government
of Canada, and that the said dredge and stone-lifter
were at that time employed at the execution of works
done by the Dominion Government for the deepening
of the maritime ship-channel of the St. Lawrence.

The first question to be in limine decided is whether
or not the accident occurred on a public work. '

- Counsel at bar for the suppliant relied very fore-
ibly upon the definition of the expression, a ‘‘public
work’’, whieh is to be found both in the Public Works
Abt, and the Expropriation Act.

Sub-see. (¢) of sec. 3, of the Public Works Act,
enacts that ‘‘public work’’ or ‘‘public works’’ means
and includes any work or property under the control
of the Minister. And by sec. 9 of the Act, among the
properties enumerated under the control of the Min-
ister is to be found, ‘‘the works for improving the
navigation of any water’’——and by sub-sec. (h) of
that section it also covers ““all other property which
now belongs to the Crown’.

As was observed by Mr. Justice Burbidge in the
Hamburg-American Packet Co. v. The King,' the
Ezchequer Court Act contains no definition of the
expression ‘‘public work’’; but the Act from which
this provision, now found in sub-sec. (¢) of sec. 20 of
the Exzchequer Court Act, was adopted, contained
such a definition. The Act from which it was adopted
is the old official Arbitrators Act (ch. 40, R.S.C.
1886), sub-see. (¢) of see. 1, which reads as follows:

“(c) (The expression) ‘public work’ or ‘public
‘‘works’ means and includes the dams, hydraulic
““works, hydraulic privileges, harbours, wharves,
“‘piers and works for improving the navigation of

1 (1901), 7 Can. Ex. 150 at 178.
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“any water—lighthouses and beacons—the . slides; - 1918
‘‘dams, piers, booms, and other works for facilitating Desuaras:

‘‘the transmission of timber—the roads and bridges; T#=Xwe
‘‘the public buildings, the telegraph lines, Govern: Juigmens.
“‘ment railways, canals, locks, fortifications -and
‘‘other works of defence, and all other property
‘‘which now belong to Canada, and also the works
“‘and properties acquired, constructed, extended, en-
““larged, repaired or improved at the expense.of "
¢“¢Canada, or for the acquisition, construction, repair-
‘““ing, extending, emlarging or improving of which
‘“‘any public moneys are voted and appropriated by
‘“‘parliament, and every work required for any :such
‘‘purpose; but not any work for which money 15
“appropnated as a subsidy only.””: 1 e

- The same definition of a ‘‘public work’’ is also to

be found, in the same wording, as sub-sec. (d). of sec;’

2 of the Expropriation Act (R.S.C.. 1906, ch. 143), as
now in - force,—with, however, the addition of the
words ““docks’’ and “dry docks’’ “

- Now, under this state of the laW as presented by‘
coungel at bar, it was decided in .the Hamburg-
Aierican case* by the Exchequer Court of Canada,

. (affirmed by the Supreme Court of Canada) that:
-4, . . . 'it cannot be doubted that the ship-channel
‘“hetween Montreal and Quebec is a work for improv-
“‘ing the-navigation of the St. Lawrence River; and .
‘‘that while the work was in the course of construc-.
“‘tion or under repair it ' was a public work under the
‘““management, charge and direction of the Minister
“of Public Works. The same may be said of any

- ““work of dredging or excavationto deepen or widen
‘‘the channel of any navigable water in Canada. But
-4it ‘does not follow that once the Minister has ex-
17 Can. Ex. 150 at 177; (1907), 89 Can, S:C.R. 621.




294

1918

e
DesMARALS

v,
Tue KinG.

Reasons for
Judgment.

EXCHEQUER COURT REPORTS. [VOL.XVIIIL

‘‘ pended public money for such a purpose, the Crown
“‘13 for all time bound to keep such channel clear and
‘“‘safe for navigation; and that for any failure to do
‘‘so 1t must answer in damages.”’’

From that decision it would appear that while the
works were being actually carried on in the ship-
channel, they would be a ‘“‘public work”’’, and after
the works had been completed and public moneys ex-
pended that they would eease to be a public work.

Had we only that decision for a guidance, it would
apparently Iet in the present case, since the accident
happened while the works were in course of construc-
tion; but after this decision came the judgment of
this court in the case of Paul v. The King*, confirmed
by the Supreme Court of Canada, wherein Davies, J.,
with whom Maclennan and Duff, JJ., concurred, at
p. 131 says: '

““This court has already held, in the case of The
“ Hamburg-American Packet Co. v. The King® . . . .
“‘that the channel of the St. Lawrence River, after
¢‘it had been deepened by the Department of Public
““Works, did not, in consequence of such improve-
‘“‘ment, become a public work within the meaning of
‘‘the section under consideration. .

““To hold the Crown liable in this case . .. we
“‘would be obliged to construe the words of the see-
‘““tion so as to embrace injuries caused by the negli-
““gence of the Crown’s officials, not as limited by the
‘‘statute ‘on any public work’; but in the carrying
“‘on of any operations for the improvement of the
‘““navigation of public harbours or rivers. In other
““words, we would be obliged to hold that all opera-
““tions for the dredging of these harbours or rivers

19 Can. Ex. 245; (1906), 38 Can. S.C.R. 126.
2 (1902), 38 Can. S.C.R. 252.
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‘‘or the improvement of navigation, and all analo-"

‘“‘gous operations carried on by the Government,
‘“‘were @ither in themselves public works; which
‘“‘needs, I think, only to be stated to refute the argu-
““ment, or to hold that the instruments by or through

“‘which the operation were carried on were such

“‘public works.
“If we were to uphold the latter contention, 1
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“‘would find great difficulty in acceding to the distine-

‘““tion drawn by Burbidge, J., between the dredge

- ““which dug up the mud while so engaged and the

‘““tug which carried it to the dumping ground while
‘“‘so engaged. Both dredge and tug are alike engageéi
‘““in one operation, ‘one in excavating the matenal
‘“‘and the other in carrying it away.

“T think a careful and reasonable construction of
-““the clause 16 (¢) (now clanse 20) must lead to the
““conclusion that the public works mentioned in it
‘““and ‘on’ which the injuries complained of mmst
‘““happen, are public works of some definite area, as
““distinet from those operations undertaken by the
“Govérnment_for the improvement of navigation or
‘‘analogous purposes; not confined to any definite
‘‘area of physical work or structure "

The above-mentioned definition of the expresswn

“‘public work’’ covers' ‘‘harbours.”” This aceident
oceurred in the harbour of Montreal. Would that

" bring ‘the case within the ambit of sec. 20 of the

Exchequer Court Act? -

The decls1on in the Paul case has since been men- -
tioned and followed by the Supreme Court of Canada

in many cases, and is now remaining undisturbed and
binding upon this court See Piggott v. The ng,

1 (1916),32DLR 461 53 Can. S8.C.R. 626.




296

1918

DEsMARALS
v,
Tue Kixe.

Heasons for
Judgment.

EXCHEQUER COURT REPORTS. ([VOL.XVIII.

Chamberlin v. The King;* Olmstead v. The King?
and others. Therefore, following that: decision, it
must be found the accident did not happen on a ‘‘pub-
hc work.”’ . : S :

" In Montgomery v. The ng, it was fu1ther held
followmg the views.expressed by the Judges of the
Supreme Court of Canada in the Paul case, that &
dredge belonging to the Dominion Government is not
a public work within the meaning of sec. 20 (¢). of
the Ezchequer Court Act. And again, under the
dictum of Sir Louis Davies in the Paul case, it would
be impossible, under the circumstances, to establish
any difference between the dredge and the stone-
lifter in the present case. :

If this decision in the result were—as was contend-
ed—a curtailment by the court of a clear and unam-
higuous definition given by Parliament itself, for the
reason that if effect were given to it, it would take
us too far afield, and on that very account criticized,
—I must say that, even assuming the stone-lifter
were a public work, under the full circumstances of
the case, I would be unable to find any negligence as
further required by sec. 20. Evidence on record fails
to disclose anything upon which a court could find
that an officer or servant of the Crown, while acting
within the scope of his duties or employment, had
been guilty of negligence from-which the present
accident resulted. And it must be stated that every-
thing within human power appears to have been done
to save the drowning man. A lifebuoy was thrown

" to him, he was caught with a boat-hook when he

floated. down by the stern of the dredge but hls coat

1 (1809), 42 Can. S.C.R. 850.
7 (1916), 30 D.L.R. 845; 52 Can. SCR 450,
* (1915), 15 Can. Ex. 874, .
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gave way when a small boat from the dredge was 1918

w

lowered to his™ rescue, ‘but “unfortunately, without . Deaxarats

-success. : - maKui

" The injury complamed of is the resultof & ‘iere ?ﬁﬁ?ﬁ:ﬁ?’

. .accident. ‘‘What happened was fortuitous and un-
expected.”” As I already had oceasion’ to say in
"Thibault v. The King :* .
‘‘The event was unforeseen and umntended or was
“ ¢an unlooked-for mishap or an untovard event
“‘which was not expected or designed’.. Fenton v.
“Thorley Co.;* Higgins v. Campbell® 1t was a per-
“son’al injury by accident. - In Briscoe 0. Metmpol
““itan St. Ry. C'o.* an accident is defined as ‘such an -
“‘ynavoidable casualty as oeccurs _W1thout anybody
‘“being to blame for it; that 18; without anybody being
“g:mlty of megligence m domg or permlttmg to be
" cione, or in omitting to do, the- partlcular thmgs that
‘“‘cansed such casualty ' . ’ : |
* MThe. acecident in tlns case was an unforeseen event‘ '
which was not the result of any negligence, mlscon
duct of an officer or servant of the Crown ;
' It is gratifying, however, to know that the suppli--
ant has received $500 in insurance, and that the
Crown offered her, by the statement in defence, but' '
Wwithout assuming any legal hablhty, the sum. of |
$1 000. : : | :
Therefore, Judgment will be entered.in favour of
the Crown, and the supphant i8 declared not entitled
to the relief sought by her pet1t1on of r1ght

i .

" Solicitor for supphant Azme Chassé.
' Sehc1tors for respondent Lomctot and M agfnaf:ﬁ;' g

.1 (1918), 17 Can. Ex. 366, 41 D.L.R. 222.
2[1903] A.C. 443; 89 L.T.R. 314; 52WR 81.
. 3{1904] 1 K.B. 828. .
4 120 Southwestern Rep.-1162 at 1165
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Ix Tar MaTTER oF THE PETITION OF RIGHT OF

EMILE THERRIAULT, or tHE PaRISE oF ST.
" JosEpH DE LA RiviEre BLEUE, FARMER, |
' SUPPLIANT;
AND

HIS MAJESTY THE KING,

REesPoNDENT.

Ezpropriation—Transcontinental railway—Works on adjoining land
—Unforeseen damages—Right to further compensation.

The suppliant, in 1910, scold the Commissioners of the Transcon-
tinental Railway an area of his farm for the purposes of the railway.
The agreement containing the following clause, “and in consideration
of the above ,the vendor relinquishes to the purchaser all claims
which he and his legal representatives could have upon the said land,
and releases, moreover, the purchasers from all demands and claims
for depreciation or arising from the expropriation and taking posses-

‘sion of the said land by the purchasers or even arising from the con-

struction, keeping in repair and putting in operation, on the said
land, of the line of the National Transcontinental Railway.”

The respondents since constructed certain works upon lots be-
longing to suppliant’s neighbours to divert the water along the rail-
way, and by reason of such works the suppliant’s farm was damaged
on account of the overflow of such water,

Held that the damages so complained of did not arise from the
taking of the defendant’s land, and that the compensation in 1910
did not embrace or cover damages which could neither be foreseen,
contemplated nor even guessed, at the time, and that the damages
covered by the above clause must be such as could have been fore-
seen, and that the suppliant was entitled to compensation,

2, Where the owner of a superior heritage alters its natural state
to the injury of the owner of the inferior under Art. 501, C.C.P.Q., he
is liable to the latter, not as for a simple tort, but as for a breach of
a duty imposed by law. City of Quebec v. The Queen, (1894), 24 Can.
S.C.R. 420, referred to.

8. Where compensation has been paid for damages arising from
an expropriation, it constitutes no answer to a claim for damages
arising out of a new taking or new works constructed where,the last-
mentioned damages could not at the time of the first expropriation
be foreseen or regarded as likely to happen.
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Tried before the Honoﬁra_ble. Mr. Justice Audette, 1° 18

g

at Fraserville, P.Q., July 3, 4, 5,1918. - | TamsmuLT
) Tuz Kinc.
~ E. Lapointe, K.C,, and C. A. Stem K.C., for sup- %?;:Eﬁg.'

pliant.

E. H. Cimon, for Crown."

AUDETTE, J. (September 5, 1918) rendered judg- |
ment.

The suppliant brought his petition of right secking
to recover, from the Crown, the sum of $1,000, for
damages to his property, arising out of the taking of
a large volume of water from the neighboring lots or
farms, and from the diversion of streams or water-
courses flowing thereon, onto his property with a
large quantity of sand, which spread upon and bur1ed
a certain area of his farm.

As appears by Exhibit ¢ B, on October 9 11910,
the suppliant sold to the Commissioners of the Trans-
continental Railway, an area of his farm of (5.40)
five and forty hundredths acres, for the purposes of
the railway, and was paid for the same the sum of
$450, including all damages. In this indenture will
be found the following clause, viz.:

““Et en considération de ce que dessus le vendeur
‘““renonce envers 1’acquéreur & toutes réeclarnations
‘““qu’il, et ses représentants légaux pourraient avoir
‘‘sur le dit terrain et décharge de plus les acquéreurs
“‘de toutes demandes et réclamations pour déprecia-
“‘tion ou provenant de I’expropriation et de la prise
. “‘de possession du dit terrain par les acquéreurs oun

‘‘encore provenant de la construction, de 1’entretien
-“‘et de la mise en opération sur le dit terrain de la
‘‘ligne du chemin de fer National Transcontinental.”’
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The main question to be decided is whether or not
the damages complained of herein are or are not
covered by this clause.

These damages occur both at the western and east-
ern parts of the farm.

Dealing first with the west, it appears that at the
beginning of the construction of the railway, the
respondent constructed a trestle, running as high as
fifty feet at places, on the right of way, and later on,
in 1911 and 1912, says the engineer in charge, they
began to fill this trestle, and for that purpose opened
a borrow-pit to the west. The eastern end of the pit
begins at point ‘“C’’ on plan No. 1, running west.
From point ‘“C’’ to Riviere Bleue on the east there
is a distance of, approximately, 415 arpents. They
began borrowing earth, at nothing, at point ‘“C”’,
working west, on rising ground, leaving a depth of
about 20 feet at the west end of thls borrow-pit, which
1s about half a mile long.

Within that western borrow-pit there are two
watercourses, one at about three arpents and the
other at about five arpents from ‘‘C?’ on the plan.
Two culverts were, at the origin, constructed to take
care of these watercourses, which ran—according to
their natural courses—from north to south, across
the right of way. Later on, when they began borrow-
ing for the filling of the trestle, they dug this pit 7 or
8 feet lower than these culverts, with the result that
these watercourses emptied in the pit, and after-
wards found their way to the suppliant’s land. .

At one point in the pit, at the origin, they left some
sand, which acted as a retaining wall preventing the
water from running on to the suppliant’s lot, No. 58,
—but after a while, in the Spring, the volume of
water having increased, it mined this sand wall and
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finally -cﬁrried it away, with additional sand, onto
lot 58, between point ‘“C’’ and the Riviere Bleue.

As a result, 7 or 8 arpénts of the suppliant’s land -

have been damaged. The sand at certain points has
entirely buried the fences, which-were about five feet
high. There is no doubt that, as the result of such
works, the waters of the two watercourses and the
surface water of 500 or 600 acres, formerly draining
into these watercourses and flowing to the south of
the railway, now will empty into the Riviere Bleue,
through this damaged area of the suppliant’s farm.
These waters run even during the summer season.

Having found that the earth on the western pit
was becoming hard, the respondent opened another
borrow-pit to the east on lots 59 and 60; but that also
was done after the construction of a culvert, which
then took care of the water, taking it to ‘the south,
on its natural course.

However, here again the excavation in this pit, of

a length of over half a mile, was made about two feet
lower than the culvert and the waters of lots 59, 60,

© 61 and 62; increased by thie uncovering of some large .
springs in the pit, followed the different undulations-
of the land, as shewn by the black line, indicated on

plan No. 1, by letters F, B, and G, and spread on the
suppliant’s land. The volume of water coming from
the east is also considerable.
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The ditech marked D, on the plan, formerly took

care of the water, at that point, on the suppliant’s

land ; but it has now been blocked and obstructed by’

the high railway embankment. The engineer testi-
fied that no culvert was built at that point, because it

would have been too expensive to do so, the embank- -

ment being so high and heavy.
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There is no embankment opposite the eastern pit.

Following the black line, indicated on the plan by
letters F, B and @, it will be seen that the water runs,
for a certain space, on the right of way, and while
a ditch of 215 by 114 feet, was originally constructed
at that point, it has increased, by erosion through the
large volume of water, to 9 or 10 feet by 12 feet in
width.

As a result of these eastern waters, the suppliant
contends that the only road on his farm is mined by
these waters; that it remains under water for a while
in the spring and in the freshets; that they delay
vegetation, and prevent him from seeding a certain
acreage, which has to be always in hay instead of
oats, etc. All of this going to decrease the value of
his farm and its produetive capacity.

It obviously results from the working of these bor-
row-pits, in the manner mentioned, that the suppli-
ant’s land, on the west, takes care of the water-
courses, diverted from their natural courses,—to-
gether with the surface water of 500 or 600 acres,
which empty on the farm with sand, and is a source
of material depreciation to his farm.

On the east,—coupled with the waters coming from
unearthed springs in the pit, the waters of lots 59,
60, 61 and 62, through such defective digging of the
pit, are diverted from their natural course and
spread, in a large quantity, upon his farm.

It must therefore be found, that when the Commis-
sioners of the Transcontinental Railway took posses-
sion of the suppliant’s 5.40 acres, and when it was
represented to him, as testified in his evidence, they

. represented they were taking his land for the (pas-

sage)-right of way of the Transcontinental Railway,

_ 1t could not at that time be foreseen or contemplated
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that he would suffer the damages in question in thlS! i9_}8
case. Indeed, the construction of the culverts alone TrRERRIAULT
would convey to him the idea that the watercourses T =Xre

. Reasons for
and the surface water would be taken care of in the Judgment,

usual manner.

The taking of these 5.40 acres, for the right of way,
was one distinet and separate act, from that of the
other works and diversion of watercourses on lands.
which did not belong to him. He had the right to
assume that these culverts were not constructed for
naught, and that they would take care of the waters.

The damages claimed. do not arise from the expro-
‘priation, or rather from the taking, of the defend-
-ant’s land and could not form part of such damages
as would arise from such taking; but they are the
result of works on neighboring lots or properties.”
See Jackson v. The Queen.?

The cémpensation of $450 paid him, under the in-
denture of October 9, 1910, did not embrace or cover
‘damages which could neither be foreseen contem-
plated, nor even guessed at the time.

If, after one compensation has been settled, further

~ damage is caused by new works not carried out at-
the time of the assessment of this compensation, but
at some future or subsequent time, compensation
would no doubt be allowed in respect of such further
damage. Lancashire & Yorkshire R. Co. v. Evans;?
Stone v. Corporation of Yeovil;® Attomey General v.
Metropolitan Ry. Co.*

Undoubtedly the damages covered by the deed: of

1 (1886), 1 Can. Ex. 144,

2 (1851), 15 Beav. 322, 51 E.R. 562,

3 (1876), 1 C,.P.D. 691; (1876), 2 C.P.D. 99.
4 [1894] 1 Q.B. 384. -
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purchase must be such as could have been then fore-
seen.’

The case of Lawrence v. G.N.R.? cited at page 310
of Hudson, is quite apposite to the present circum-
stances, and reads as follows:

““Owing to the construction of a railway, which
‘‘was carried along an embankment, the flood waters
‘“‘of an adjacent river were unable to spread them- -
‘‘selves over the low lands alongside the river, as
““formerly, and flowed over a bank, which formerly
“‘protected the plaintiff’s land, on to that land.
*‘Before the railway was constructed, and before the
““plaintiff became possessed of the land overflowed
“‘by the flood waters, the owner of this and of adja-
‘“‘cent land, from whom the plaintiff derived title,
‘‘agreed with the railway company to refer to arbi-
‘“tration the sum to be paid by the company for the
‘‘purchase of part of such adjacent land and as com-
“pensation for all injury and damage to his remain-
‘““ing estate, ‘by severance or otherwise’: Held, that
“the compensation awarded under this agreement

““related only to such damage, known or contingent,
¢‘by reason of the construction of the railway at other
‘‘places as was apparent and capable of being ascer-
‘‘tained and estimated at the time when the compen-
‘““sation was awarded ; that it did not embrace contin-
‘‘gent and possible damages which might arise after-
“‘wards by the works of the company at other places
‘‘and which could not be foreseen by the arbitrator;
““and that the compensation for the damage arising
‘‘to the plaintiff in the present circumstances was
“not included in the compensation awarded.’”

! Hudson on Compensation, 1, p. 310,

2 (1851), 16 Q.B. 643, 117 E.R. 1026.

3 See also Browne & Allan, Law of Compensation, 180, 135; Cripps
on Compensation, 154, 155.
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The respondent had, under sub-see. (f) of sec. 3,
of the Expropriation Act, the inherent power to .
divert and alter the course of these streams or water-
courses; but that was an act distinet and separate
from the taking of the suppliant’s land under the
deed of 1910, and the damages claimed herein did not
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arise from such taking, but from such diversion and -

from works subsequently executed on neighboring
lots or properties, and were not included in the com-
pensation of 1910. The construction of the culverts
in question must also have led to the presumption
they were so constructed to take care of the waters in
question. Therefore the damages claimed herein
were neither foreseen nor contemplated by .the par-
ties to the deed of 1910, and the damages satisfied
under that deed, did not embrace contingent and pos-
sible damages which might arise afterwards by the
works of the railway at other places.

Moreover, under Art. 501 of the Civil Code, P.Q.,
which is a reproduction of Art. 640 of the Code
Napoleon, the proprietor of the higher land can do
nothing to aggravate the servitude of the lower land,
with respect to waters flowing on the higher part.
Therefore, as held by Strong, C.J., and Fournier, J.,
in the case of the City of Quebec v. The Queen,' the
Crown would be liable in damages for the injury
complained of in this case not as for a tort, but for a
breach of its duty as owner of the superior heritage

by altering its natural state to the injury of the in-

ferior proprletor In support of that propos1t1on

‘will be found in the reasons for judgment of Sir

Henry Strong in that case, a number of authorities

establishing the Crown’s liability uhder these cir-

cumstances. See also Denholm v. Guelphcﬂ Godemch
! (1894), 24 Can. S.C.R. 420, 421.
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R. Co.;* and Martel v. C.P.R.* Moreover, such rem-
edy would be found under sub-section (d) of seec. 20
of the Exchequer Court Act, as held in the case of the
City of Quebec, supra.

The suppliant in his evidence claims $400 for the
damages resulting from the western borrow-pit and
$600 for the eastern borrow-pit.

There are 7 or 8 acres affected on the west. This
acreage is of low and wet land and could only have
been effectively used for agricultural purposes after
establishing proper drainage. The damage is real.
Although the fee in the land remains with the sup-
pliant, at present such land has very little value and
it is a question as to whether it could acquire value
in the future. In 1916, when the respondent’s en-
gineer went upon the premises to make an inspection
of these damages, the ground was so soft, on the
western side, that he had to throw some wooden posts
on the ground to walk over, as he was sinking to his
knees. He further says that his idea was to expro-
priate that part covered by the sand on the western
side and construct a drain to take the water to the

‘Riviere Bleue. In the result, the suppliant eannot

use this piece of land for agricultural purposes.

The damages arising from the eastern borrow-pit
are not, under the evidence, of a very tangible nature.
However, as already mentioned, he has to take care

- of a much larger volume of water which mines his

road, floods part of his farm, delays and impedes his
agricultural exploitation of the same. This is fur-
ther aggravated by the closing of ditch D by the
embankment.

1(1914), 17 Can. Ry. Cas 816.
% (1895), 11 Rev. de Jur. 133.
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The suppliant’s witnesses place a value of $50 to
$70 an acre on the west, and one of them values the
damages on the west at $300 to $400, while some of
the witnesses decline to place any estimate regard-

ing the damages on the east. It is true that it ap-

pears from the evidence that the Crown paid from
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$75 to $80 an acre for the land expropriated in that =

- locality; but we must not overlook that this price
covered and embodied the damages resulting from
the expropriation, which eould be ever so much more
than the actual value of the land taken. On behalf of
the Crown, one witness fixes the value of the farms
in that ne1ghborhood without bulldmgs, at about $12
‘an acre.

I will assess all damages in question herein, east
and west, at the sum 6f $440, an amount which W111
- amply compensate the suppliant.

Therefore the suppliant is entitled to recover from
the respondent the sum of $440 in satisfaction of all
claims, once for all, for damages past, present and
future, resulting from the works and constructmn in
questlon herejn, and with costs.

Judgment accordingly. A

vesque.

Solicitor for respondent: E. H. Cimon.

Solicitors for suppliant: Lapomte Stem and Le-




308

1919

Feb. 20.

EXCHEQUER COURT REPORTS. [VOL.XVIII.,

HIS MAJESTY THE KING, ox THE INFORMATION
OF THE ATTORNEY-(JENERAL OF CANADA,
PLAINTIFF;
AND

~

BENJAMIN LEONARD DEACON, IVER ED-
BORN, PAUL DOLMAN, SARAH GOODMAN,
Execurrix oF THE EstatE or JAMES GOODMAN
axp AUGUST SWANSON;

DEFENDANti‘s.

Public lands—Homestead—Jurisdiction of Exchequer Court—Valid-

ity of patent—Delivery—“Improvidence”—Judgment credilors—
Bond fide purchasers.

The defendant, S., an alien, for a nuniber of years was a home-
stead entrant on land in Manitoba and entitled to a patent therefor
under the Dominion Lands Act. He refused to make application for
the patent, because, until the patent was registered in Manitoba, the
land was not subject to the payment of certain taxes, nor to the
execution of judgments against such lands. He was induced to
consummate the application for patent under threats of the Domin-
ion land-office to cancel his homestead entry, and having taken out
his naturalization papers and signing the application, the patent

. regularly issued and was mailed to him at his post-office address.

It was later returned to the land-office because not called for by
him. In the meantime a copy of the patent was registered against
the land, whereupon the land was sold to satisfy the taxes and judg-
ments, and thus found its way into the hands of innocent purchasers
for value. Proceedings were instituted to set aside the patent and
subsequent conveyances on the ground that the patent was procured
by fraud and improvidently issued.

Held, the Exchequer Court has no power to review or question
the validity of the judgments obtalned by the creditors in the Pro-
vincial courts; that it has jurisdiction, under sec. 94 of the Dominion
Lands Act (7-8 Edw. VIIL, 1908, c. 20) and sec. 31 of the Ewxchequer
Court det (R.S.C., 1906, c¢. 140) to determine the validity of the
patent, and to set aside, if need be, the registration of Instruments
affecting the land in the registration offices of the Province.

2. The patent having been duly issued, in conformily to the pro-
visions of sec. 90 of the Dominion Lands Act, physical delivery was
not essential to render it operative or effective.
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3. Upon the registration .of the patent thus lssued the judgment
creditors of the patentee had the right to treat it as having been
regularly issued and to secure a sale of the land in executlon of their
Judgments.

4. Under the evidence addnced, no fraud, error or improvidence
was established as would warrant the avoidance of the patent under
sec. 94 of the Act; the fact that the patentee, in a letter to the land-
office, stated his unwillingness or refusal to sign the patent papers,
when he in fact did sign them, does not shew “1mprov1dence” in
issuing the patent, particularly when his object for doing so was to
" defeat the payment of taxes and hinder his judgment creditors.

5. After the land has passed into the hands of third parties, who

were innocent purchasers for value, no relief can be granted in vio-

lation of their rights.

[ NFORMATION exhibited by the Attorney-Gen-
eral, asking that letters-patent for certain Dominion
lands issued to the defendant, August Swanson, on
March 24th, 1911, be declared void and be delivered
up to be cancelled. |

Tried before the Honourable Mr. Justice Audette,
at Winnipeg on October 1, 2, and at Ottawa on the
20th November, 1918.

4. J. Andrews, K.C., and F. M. Burbzdge, for
plamtlff

HA Beréman, foi' defendant Iver Edborn.' o

" B. L. Deacon, for defendants, Paul Dolman and
Sarah G‘roodman. | : o~

W. S Morrisey, for defendant Deacon.

AvpETTE, J. (February 20, 1919) delivered ;]udO‘-
ment.

It is alleged by paragraph 15 of the Information
that the Letters Patent for homestead in question
granted to Swanson were sent, by mail on April 11,
1911, to his regular post-office; but it is averred that
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such Letters Patent had been issued fraudulently,
improvidently and by inadvertence, and that the
same should be declared as having never been duly
and regularly issued and delivered so as to vest the
said lands wn Swanson. The information further
seeks, in the alternative, for a declaration that if the
said patent was issued, the issue of the same was -
procured by fraud, or that it was imadvertently and
wmprovidently issued, and that the same should be
declared void and should be delivered up to be can-
celled—and further, that the alleged sales and mort-
gages be declared void and of no effect and be set
aside. :

Now, the facts of the case are intricate, but strip-
ped and freed from all unnecessary details, may be
stated as follows:

At the outset it must not be overlooked that the
defendant Swanson, the patentee, is not a relator,
but is purely and simply a defendant in the case.

Swanson is a Swede who, according to his own
statement, came to Canada from Minnesota, U.S., in
1900.  Einarson, who has always lived in the neigh-
bouring community of Pine Creek, now Piney, says
that when he arrived in the fall of 1899, Swanson
was already there, being a squatter on the land in
(question. Swanson duly signed his application for -
entry on August 27, 1900, and has performed and
completed all the settlement duties that entitle him
to his patent. In fact, he had done so many years
previous to the issue of his patent, and so became
entitled to the same according to the laws and regu-
lations in that behalf made and provided.

Somewhere about 1903, Swanson got into trouble
with some of his netghbours. He was arrested on a
charge of having maliciously injured cattle belong-
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ing to certain of his neighbours that he caught roam-
. ing on his quarter-section, which, at the time, was
not fenced. ‘At the trial he was acquitted, or rather
discharged. Then he turned around and sued his
prosecutors for malicious prosecution, giving the
conduct of the action to one Mr. Deacon, a defendant
herein, who looked after his case up to a certain stage.
Swanson, finding that his action was not being prose-
cuted as speedily as he desired, took the case out of
Mr. Deacon’s hands and retained the services of an-
other legal firm who saw the case through, when the
action was dismissed with costs against Swanson—
the judgment being registered against his quarter-

sectiom. - Mr. Deacon, in the meantime, failing to get

paid for his services, sued for his costs, and obtained
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a judgment against Swanson, whlch Judgment was

registered in like. manner.

. It is unnecessary for the purposes of this case to |

go into the details of the cases in which judgments
were so obtained in the courts of the Province of
Manitoba and afterwards registered against the
lands in question. However, in view of the allega-
tions in the information, it is, I think, mcumbent
upon me to state here that no blame can be attached
- to Mt. Deacon for his conduet in this matter. The

evidence at the trial so thoroughly cleared.up the

whole matter and exonerated Mr. Deacon from any

blame that counsel for the plaintiff was impelled to_

withdraw averments impugning Mr. Deacon’s con-
duct as made in the information.

It may be mentioned, by the way, that this court
has no power to review the judgments rendered in
the courts of the Province of Manitoba. The Ex-
chequer Court is not a court of appeal for such
Province, and, 1f Swanson had at dny time reason
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to be dissatisfied with these judgments, his recourse
T];"‘ o was to the courts exercising appellate jurisdietion
Be::;:';or in that province, and not to the Exchequer Court of
Judgment.  (Canada. It appears, however, that Swanson took
his complaints to the Governor-General of Canada,
to the Attorney-General of Canada, and to the At:
torney-General of the United States, and even
brought the matter before the Grand Jury in Mani-
toba; but no action seems to have been taken there-
under. |

These judgments not being appealed from, stand
now in full forece and effect, although that question—
“but for the allegations in that respeect in the infor-
mation—has no occasion to be mentioned, not being
a consideration in arriving at the decision of the
question involved in this issue.

Furthermore, ever since Swanson became entitled
to his patent, he refused to make application there-
for; because, until the patent was registered in
‘Manitoba, he was exempt from the payment of cer-
tain taxes, and advised his neighbours to that effect,
inciting them to follow his example, and thus creat-

. ing annoyance both to the government and the muni-
cipality. The latter, as it appears from the evidence,
complained to the government and pressed the issue
of the patent.

There is spread on the record a very long and pro-
tracted correspondence from which it appears that,
for a number of years previous to the issue of the
patent, the government was earnestly endeavouring
to induce Swanson to make his application for the
patent, and going so far as to threaten him with the
cancellation of his entry under sec. 26 of the Domin-
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ion Lands Act, if he failed to do so. Instructions
" were even given to institute proceedings to that
effect and notice of the same was accordingly given
to Swanson

However, after a ‘number of months, even years,
had elapsed, Swanson duly signed his apphcatmn
Under the evidence on record, I have no hesitation
in finding that he did personally of his own free will,
sign the application. - The evidence of the homestead
inspector, Lagimodiere, who gave his testimony in a
most straightforward and creditable manner, leaves
no room for doubt, and besides, the signature on the
- application for the patent is undoubtedly the same
as that which is to be found on Swanson’s applica-
tion for entry and on many other documents on
record. ' ' |

. It appears from the evidence, both oral and docu-
mentary, that for a very long period instructions
were being repeatedly given, by the department,
to take Swanson’s application for this overdue
patent. However, Swanson persistently refused
to do so, giving as his reasons for so behav-

ing that he had been in trouble with some of his -

neighbours at .Piney, who had obtained judgr@eht
against him, and further that the school trustees
were after him for taxes, and that he wanted to de-
lay the issue of the patent to allow him, in the mean-
time, to get rid of the same. The complaint by the

municipal authorities was that Swanson was avoid-

ing the payment of his taxes. (Exhibit 1, F').

Witness Lagimodiere says that. he had had in-
‘structions at different times to take Swanson’s ap-
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plication for the patent, and being, on February 19,
1910, in the Dominion Land Office, at Winnipeg,
Swanson, who was quite in good humour, called at
the counter and informed him he wanted to make
application for his patent. That was some time after
he had been threatened with the cancellation of his
entry. (See Exhibit 1, A.F.), Lagimodiere, under
the instructions of his superior officer, then took the
application, filled it up in his own handwriting and
had Swanson sign it in his presence. Having said
he was not naturalized, Lagimodiere prepared na- -
turalization papers, but when it came to sign these,
Swanson demurred and refused to do so.

But for some stress being laid upon the letter of
January 26, 1910, (Exhibit 1, A1), in which appears
the words, ‘‘Swanson refuses to make application
““for his patent and it is desired by the department
““that you will visit him after seeding next spring,
‘‘and do your best to show him his position in the
‘‘matter and persuade him to make his application®’—
I would refrain from making any reference to the
same. Obviously that is only a part of the heavy
and protracted correspondence relating to the same
subject and cannot be construed as intimating that
the application could not be taken before the spring.
As witness Lagimodiere puts it, that letter would
have been considered as optional, of letting Swanson
off up to and after seeding; and, moreover, that let-
ter was never communicated to Swanson and there-
fore is of no effeet in his behalf.

There is another iniportant link, in the chain of
facts, in that letter of February 21, 1910, (Exhibit

2, F'), which reads as follows:
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‘““Warren, Minn., Feb. 21, 1910.
‘o the Honourable Homestead Inspector
of Dominion Land, :
Winnipeg, Manitoba.
“PDear Sir:—

“I cannot sign those papers that we made out

‘“‘when I saw you last. If I did, I would sign all my.

“property away for nothing. It will not be neces-

‘“sary to come to my place until you get a letter in .

“‘writing from the Attorney-General of Manitoba

““to the fact that he will bring the case up in court
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"‘in the King’s Bench. If this case is not adjusted

‘in a reasonable time I will bring it up in court in
‘‘ Minnesota. _
" ‘““Yours truly, : |
R - “¢(Sgd.) August Swanson ”
“P.0. Piney, Man.”’

Reference will be hereafter made to thi_s Ietter.,

Subsequently to this date,' it having been found

out by some one that Swanson had been naturalized
and so become a British subject, his naturalization
papers found their way into the hands of the depart-
ment. The evidence does not disclose who so sent

them, but the evidence is superabundant as to their

legality. While it is of no iniportance to know how

these najuralization papers came into the possession =
of the department, it is suggested by counsel that

Swanson, upon being threatened with cancellation
of his homestead entry, and in fear of losing it, Sent
-them himself. This, if true, would operate as a com-
plete estoppel agamst Swanson.

These naturalization papers having completed the
prehmmary steps in the application for the patent

. the same was duly signed and sealed on March 24,
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1911, and I assume, duly registered in the Depart-

ment of the Interior pursuant to sec. 90 of the Do--
minton Lands Act. The patent was then in due

course, according to the practice in that behalf, duly

transmitted by mail on April 11, 1911, to Swanson’s
address, at Pine Valley, Manitoba. But the same

was returned sometime in the month of May follow-

ing, with a memorandum endorsed on the envelope

by the postmaster at Pine Valley, that the letter had

not been called for, and further stating that Swan-

son had been away for some time, ete.

However, Dolman having heard that the patght
had issued and was at the post-office at Pine Valley,
informed his legal adviser of it, who wrote to the de-

- partment at Ottawa and obtained—in the interval
" between the mailing and the return of the patent—a

copy of the same, which he duly registered against
the lands in question.

" The patent being thus registered, the land was
sold to satisfy the taxes and the judgment creditors,.
and the property found its way into the hands of a
third party-—an innocent purchaser for value with-
out notice—who spent and disbursed upon the prop-

‘erty in improvements the sum of $2,053.17, inclusive

of the purchase price of $1,200. The land was. sold
in due course at Winnipeg to one Ainsley, who sold
afterwards to defendant Deacon, who, in turn, sold
to defendant Edborn, who is in possession living 6n
the land, and who when purchasing did not even
know Swanson and all that-has been mentioned
above." -

1 R.S.M,, 1913, c. 107, 5. 8; U. 8. R. Co. v. Prescott (1872), 16 Wall.
603. T . . . SIS
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J URISDICTION

In approaehmg the law ' of the éase we are con-
fronted with the question of. Jurlsd1ct1on It is con-"

tended that the onhequer Court of Canada has 1o,
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Jur1sdlet10n to hear and.determine the present oase,i ,

either' under sec. 94 of the Dominion Lands det, or
the E’xchequer Court Aet, and that the court has no
jurisdiction respecting real property in'the province.

—and for setting aside reglstratlon 1n ‘the reglstra-' ‘

' t1on ofﬁce—etc etc

The Klng, from time 1mmemor1al has the un-.'
_doubted privilege attaclnng to his prerogatwe of -

suing in any court he pleases ' L

We find in Chztty 8 Pfrerogatwes, dealing w1th | A
actions *‘by. the King and Crown’’: ““In the. first

' plaee, though his sub;]ects are, in many. An-
‘“stances, under the necessity of suing in particular
courts, the King has the undoubted pr1v1lege ofﬂ‘
‘“‘suing in any. court he pleases . . .. The Crown

‘‘possesses also the power of causing sults in other

““courts to be removed into the Court of Exchequerf
‘‘where the reveriue 18 eoncerned in the event of the.

‘““proceeding, or the aotlon touches the profit ‘of the

chmg, however remotely, and though the ng be," “
““not a party théreto. . ... The King is also sup- s

e posed to be always present in court.”’

Under sub sec. 1.of see. 91 of tlie B. N. A Act the )

Parhament of Canada has the paramount power to

) legislate with respeet to its property, Burrard Pow-

er Co. v. The King.* Under sec. 31 of the Exchequer

Court Act, the Exchequer Court is given concurrent .

‘ or1g1nal Jur1sdlctlon by sub see. (b), in all cases m |

1(1820), . 224, ' S
°(1910),43 Can. SCR 21, 50, 52 [1911] A, C.87. © &
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1919 which it is sought at the instance of the Attorney-
TnzKive  (General of Canada, to impeach or annul any patent,
DEAcoR- |ease or other instrument respecting lands; and, by
%?51’&5:.’ sub-sec. (d) of the same section, it has also been
given jurisdietion in all actions and suits of a civil

nature at common law or equity in which the Crown

is plaintiff or petitioner. Moreover, the Exchequer

Court of Canada comes within the purview of sec.

94 of the Dominion Lands Act and is one of the

courts ‘‘having competent jurisdiction in cases re-
‘‘specting real property in the province where the

‘“‘lands are situate’’, and this principle-and question

have been clearly established and decided by the
judgment of the Supreme Court of Canada in the

case of Farwell v. The Queen.! See also Cawthorne

v. Campbell;* The King v. Powell;? and Williams

- wv. Box* .

Furthermore, as said by Anglin, J., in Gauthier v.
The King® ‘‘Provincial legislation cannot proprio
“uigore take away or abridge any privilege of the
““Crown in the right of the Dominion. . . . It does
““not at all follow that, because the liability of the
““Crown in right of the Dominion is to be deter-

" ““mined by the laws of the province, where the cause
 “of action arose, that liability is governed by a pro-
-“‘vincial statute made applicable to the Crown in
‘““vight of the province, since it is by the provincial |
‘‘law only so far as applicable to it that the liability
‘““of -the Crown in right of the Dominion-is gov-
*‘erned.”’

_ 1 (1894), 22 Can, S.C.R. 558-662; 3 Can. Ex, 271.
2 (1790), 1 Anst, 205, 218; 145 E.R. 846,
3 (1910), 18 Can. Ex. 800.
4 (1910), 44 Can. S.CR. L.
5 (1918), 56 Can. 8.C.R. 176, 195; 40 D.L.R. 853 at 365 aud 360.
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Therefore, I find the Exchequer Court has full
power and jurisdiction to hear and determine the
present issue and controversy.- -

- This takes us now to consider whether the patent

in question ' was duly issued, under the circumstances -
above mentioned, and I find that the patent herein .

was legally issued, without the formality of its being

" delivered into the hands of the patentee. ~Tt is duly ’

issued when signed and sealed as provided by see.
90 of the Dominion Lands Act. This title is of record
in the department and it is therefore by no means
‘ necessary that delivery he made before it is com-
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pleted. Halsbury, , P. 479, says: “‘Grants under - °

“‘the Great Seal require no delivery and take effect- |

““from the date expressed in the grant.” See also
Contois v. Benfield.* ° : ;

A very large number of authorities ean be and
have been cited in support of that proposition. Nor-
ton on Deeds, 2nd Ed., p. 14: ‘““The operation of a
‘“deed is not suspended by the faect that the,person

“entltled to the beneﬁt of it is 1gn0rant of its exist-

‘ence.’

‘“‘Depositing a deed directed to the grantee in the -
‘‘post-office has been declared to be sufficient dehv-.

¢ 12

ery. -
See also Lonabaugh v. United States,® a case much
in point, wherein, at p. 480, the following observa-
tion is found: ‘““We are of opinion that when, upon

" ““the, decision of the proper office, that the citizen

‘‘has become entitled to a patent for a portion of the

‘“‘publie lands, such a patent made out in" that office-

1 (1875), 25 U.C.C.R. 39, 43.

218 Cyc. 561; Doe’d QGarnons 0. nght (1826), 5 B. & C. 671, 108

E. R. 250 Staple of Eng., Mayor, ete. v. Bk. of Eng. (1887),
21 Q.B.D. 160, 165; Gartside v. Silkstone (1882), 21 Ch D. 762;
: Re Mathers (1891), 7 Man. L. R, 434,
3 (1910), 179 Fed. 476,
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‘“is signed by the President, sealed with the seal of
‘“the General Land Office, countersigned by the re-
““corder of the land office, and duly recorded in the
““record book kept for that purpose, it becomes a
‘‘solemn public act of the Government of the United
‘‘States, and needs no further delivery or other

~ authentication to make it perfect and valid.’”

No physical delivery of the patent is essential'to
make it operative or effective.’ :

Now let us consider whether or not Swanson’s
patent i1s epen to avoidance under the provisions of
sec. 94 of the Dominion Lands Act, as having been
issued through fraud, or improvidence or error.

Fraud is alleged in the information, but no fraud
was attempted to be proved, and as there is never
any presumption of fraud, the plaintiff fails on this
point.

Can it be contended that there was any error in
issuing the patent in the manner it was issued? The
patent was issued for the right piece of land, to the
entrant for his homestead, the party entitled there:
to, upon his own application, long after the expiry
of the period fixed by the Act, and after performing
all settlement duties and requirements. In fact,
under sec. 25 of the Act, he had acquired a right to
it, before it was signed and sealed. There certainly
was no error.’

Was there any 1mpr0v1dence°l ‘Where was the im-
providence, in the true sense and meaning of the
word? Does the charge of improvidence rest on
Exhibit 2F, the letter of February 21, 1910, written

1 Colorade Coal Co. v. United States (1887), 123 U.S, 307, 313.

2 See also Stark v. Starrs (1867), 6 Wall. 402; Benson Mining Co.
v. Alta. Mining Co. (1892), 145 U.S, 428, 431,

332 Cyc. 1029, 1080; Simmons v. Wagner (1879), 101 U.S. 260
U. 8. v. Detroit Lumber Co. (1906), 200 U.S. 321.
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by Swanson, two days after signing his application
for the patent and when he refused to sign papers
for naturalization? In that letter he says: ‘‘I can-
" ““not sign those papers that were made out when I
“‘saw you last. If I did, I would sign all my prop-
“‘erty. away for nothing,’’ ete., etc. Can this letter
have reference to the application for the patent he
had duly signed? I would take it from the ordinary
‘meaning of the words that it would have reference
-to papers unsigned, to the naturalization papers that
Lagimodiere had made out for lim to sign, but which
he had refused to sign at the time without giving any

reason. This letter gives his reason for refusing his

patent and also the apparent reason for refusing to
- “sign those naturalization papers; but he was aware
that years ago he had signed such papers and did
-not want to disclose it for fear the patent might issue
at once. Did he not wish that to be kept to himself,

~ to disclose it later on if any trouble were to arise in.
the issue-of the patent—his answer being ready that -

he had long ago complied with all requirements?
And at p. 40 of his evidence, speaking of his natural-
ization papers he denies having known he ever had
been naturalized, but he says: ‘‘Those papers that
" “‘are made out, they can keep them that way when

“T get my money and property back.” In his letter ..

of May 7, 1915 (Exhibit 1 DQ), he clalms protec-
tion ‘“‘as a British subjeect’’.
Be all this as it may, surely a letter of this kmd

" could not and would not, under the known circum- -
“stances, have justified the staying of the hand of the -

government in issuing the patent. It was well known
and spread upon the record that the government for
years, at the request of the municipality claiming
its taxes, and in compliance with its duties defined

)
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in the Dominion Lands Act, had been endeavouring
to have Swanson make his application. It had re-
peatedly threatened Swanson with cancellation of
his enfry, under the provisions of see. 26, for his
persistent neglect to make the application for his
patent, when he had been for years entitled to it.
There is nothing new disclosed in the letter (Ex-
hibit 2 F'). It is nothing more than a consistent con-
firmation of the position taken by the patentee in
the past. It is the same old characteristic letter fol-
lowing the trend of‘the past correspondence on the
record, showing the obsession of his grievance to
which the Crown is absolutely foreign, and in face
of which it had been earnestly pressing Swanson to
make his application for the patent. Why attach
so much importance to this isolated letter, in view
of the welter of letters already on record and prac-
tically to the same effect? I fail to see. The plain-
tiff had full notice and knowledge of all the facts
in the case when the patent was duly issued.
Moreover, what reliance and credence can be
placed upon this letter? Turning to the evidence
we find that Swanson himself states he never wrote
that letter (Exhibit 2F'). He denies that it is his let-
ter, or that he told anyone to write it for him, and
he says he never signed it. Then on cross-examina-
tion, by counsel for the plaintiff, he adds he must
have had somebody to write it—that he signed it—
and then at the end he adds he does not recollect
anything about the letter. The facts in respect of
the writing of that letter instead of being cleared

“up by the evidence of Swanson are placed in such

an obscure and bizarre circumvolution that no re-
liance can be placed either upon the letter or upon
Swanson’s evidence in that respect.
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There is in that letter (Exhibit 2F'), nothing new
that was not disclosed before in the long- protracted
correspondence which loads the record. That let-
ter was only repeating and maintaining the same
position taken from the beginning of his difficulties
with his neighbours. All these facts were perfectly

-wéll known to the Crown, who, in face. of the same, -

gave repeated instructions to endeavour to have him
apply for his patent. The Crown even went fur-
ther, they gave instructions to institute proceedings
to cancel his entry for his want to apply for his
patent, relying upon sec. 26 of the Act and notice
‘given Swanson to that effect.

The Commissioner of the Dominion Lands, heard
as a witness, at Ottawa, testified he was unable to

'say whether the letter was on the Ottawa fyle, in '

the department, when the patent did issue. But
even if that letter were not on fyle,when the patent
was issued, can that fact, considering all the allega-
tions in the letter as obviously referable to all the
circumstances of the case, amount to improvidence
i issuing the patent? I must unhesuatmgly answer
‘that in the negative.

The term ‘‘improvidence’’, indeed, as defined by
the Supreme Court of Canada, in the head note of the
case of Fonseca v. Att’y-Gen’l of Canada,’ *‘as dis-

-“tmo‘ulshed from error, applies to cases when the
grant has been to the prejudice of the common-

““wealth or the general injury to the public, or. when
“‘the rights of any individual in the thing granted
‘‘are injuriously affected by the letters patent.”’

~What are the reasons for cancellation asserted
by Swanson himself all through his correspondence
and ewdence, if not in aid of defeating the payment

1(1889), 17 Can. S.C.R. 612,
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of his taxes and his judgment creditors, whose
claims would be barred by the Manitoba statute of
limitations were the whole matter to be reopened.

The hand of the law cannot be extended in relief
of the defendant Swanson under the circumstances,
and much more so indeed, in violation of the rights
of a third party who became the purchaser for value
without notice and who has spent a substantial sum
of money upon the land in question.

The cancellation or avoidance of a patent cannot
be trifled with. The burden of proving by clear tes-
timony, of an unquestionable character, that the pat-
ent was granted improvidently wholly rested upon
the plaintiff, and such evidence was mnot given.
Fonseca case.” There is no evidence on the record
of such a nature as would justify cancellation.

It is suggested, in the official correspondence fyled
as exhibits, that anothier homestead be given the pat-
entee. It is always open to the Crown, under its
benevolence, grace and bounty, to allow Swanson
some other quarter-section upon which to enter, the
time placed on the original homestead to count—or
ander any other condition which may appeal to the,
law officers of the government.

The action is dismissed with costs.

' Action dismissed.

Solicitor for plaintiff: F. L. Newcombe, K.C.

Solicitors for defendant, Edborn: Rothwell, John-

son & Co. |

Solicitor for defendant, Deacon: C. G. Keith.

Solicitor for defendants, Dolman and Goodman:

D. W. McKerchar.

1 Proctor v. G'rant (1862), 9 Gr. 224; Cumming v. Forrester (1820),
2 J. & W. 342; Stevens v. Cook (1864), 10 Gr. 415; 32 Cye.
1057, 1029, 1030; 26 Am, & Eng. Enc. Law, #44; U. 8. v. Stin-
son (1905), 197 U.S. 200, 204, 205.

217 Can. S.C.R. 612 at 652.
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QUEBEC ADMIRALTY DISTRICT. ,

MICHAEL J ObEPH STACK ET AL,
- PLAINTII‘I‘S,
. :V. - )

THE. BARGE “LDOPOLD ?,

DEI‘ENDANT.

THE PROVINCIAL BUILDING & ENGINEDR-
ING CO LTD,,
Mis Ex CAUSE.

Admiralty—Jurisdiction — N ecesaanea and repaws——Towaye—Man—
_ time lien.

By virtue of secs. 4 and & of the -Admiralty Court Aét, 1861,

‘where a ship is not under arrest and its owner is domiciled ih Canada,
the Exchequer Court of Canada has no jurisdiction over an action
for repairs or necessaries supplied to the ship.

2. Towage performed in connection with the repairs, not at the

‘owner’s special request, is not within the purview of “claims and de- -

mands for services in the nature of towage,” within the meaning of
sec. 6 of the ddmiralty Court Aect, 1840, as would give the Court
jurisdiction over the claim; neither claim for towagé nor for neces-
saries is the subject of a maritime lien,

3. An objection to the Jurisdiction w111 hold good even 1f made’
after the tria.l ' : :

A CTION in rem and claim for $959.92 for work

done, materials furnished, towing and guarding
barge ‘“Leopold’’ from June, 1916, to the date. of
the institution of the action, and costs.

~ Tried before the Honourable Mr. J ustlce Maclen-

| nan, Deputy Local Judge of the Quebec Admiralty |

District, at Montreal, October 7, 1918.
Alphonse Décary, K.C., for plaintiff.
 Lucien Beauregard, for mis en cause.
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MacLeNNAN, Dep. L. J. (July 11, 1918) delivered

. judgment.

The plaintiffs were contractors for the construe-
tion of a portion of the Montreal and Quebec high-
way, under contract from the government of the
province of Quebec. The barge ‘‘Leopold’’ and cer-
tain other plant were leased by the Quebec govern-
ment to the plaintiffs in connection with the said
contract and were used by the plaintiffs during the
seasons of 1915 and 1916, when plaintiffs’ contract
was completed. The plant belonged to another con-
tractor, who had undertaken to construet a consid-
erable portion of the highway, but failed to com-
plete the whole of his work, whereupon the govern-
ment took possession of the plant and gave the bal-
ance of the work to the plaintiffs, who paid a rental
to the government for the plant. When the plaintiffs
completed their contraet they notified the govern-
ment and offered to surrender the plant, including
the barge ‘‘Leopold’’. The government declined to
take the plant off the plaintiffs’ hands, and the claim
in this action is to recover the alleged costs of cer-
tain repairs to the barge, materials furnished, tow-
ing the barge to a dry dock in order to have the re-
pairs made, towing the barge from the dry dock and
the costs of a guardian looking after the barge for
a considerable time.

After trial, and in a written argument submitted
by the counsel for the defendant, the question of the
jurisdiction of the court was raised. It is well set-
tled law that the jurisdiction of this court to hear
an action for necessaries supplied to a ship depends
entirely upon statute. By the Colonial Courts of
Admiralty Act, 1890, a Colonial Court of Admiralty




VOL. XVIIL.] - EXCHEQUER COURT REPORTS.

has, subject to the Act, jurisdiction over the like
places, persons, matters and things as -the High
Court in England has, and any enactment in an Act
of the Imperial Parliament referring to the Admir-
alty jurisdiction of the High Court in England, when
‘applied to a Colonial Court of Admiralty, shall be
read as if the name of that possession were substi-
tuted for England and Wales. By the Admiralty
-Court det, 1861 (24 Vie., ch. 10, Imp.), sec. 4: *“The

““High Court of Admiralty shall have jurisdiction:

“‘over any claim for the building, equipping or re-
‘‘pairing of any ship if at the time of the institution
““of the cause the ship or the proceeds thereof are
“‘under arrest of the court.”” And by see. 5; ‘‘The

“High Court of Admiralty shall have jurisdiction -
“over .any claim for necessaries supplied to any.

“‘ship elsewhere than in the port to which the ship
‘‘belongs, unless it is shown to the satisfaction of
‘“‘tlie court that at the time of the institution of the
““cause any owner or part owner of the ship is domi-
‘‘ciled in England or Wales.”” By the Admirally
Court Act, 1840 (3 and 4 Vie., ch. 65, see. 6), the
High Court of Admiralty was given jurisdietion to
decide all claims and demands for servieces in the

nature of towage and for the necessaries supplied

to any foreign ship.

At the trial it was proved that the barge “Leo- -

pold’’ was registered at the port of Montreal on
‘August 5, 1891, and that the registered owner since
March 17, 1914, is Samuel Charland, of Montreal.
The Provincial Building and Engineering Company,
Limited, a body politic and corporate, having its

. principal place of business in the city of Montreal,
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been the real owner of the barge. At the time of the
institution of this action the barge was not under
arrest of the court and the owner was either Char-
land or -the said company. It, therefore, follows
that under secs. 4 and 5 of the Admiralty Court Act,
1861, this court has no jurisdiction over the plain-
tiffs’ claim for repairs or necessaries. The Gar-
den City.! The plaintiffs’ claim inecludes two items
for- towing, one for $10 for bringing the barge to
the dry dock at Sorel, in order to make some repairs
considered necessary by plaintiffs, and an item of
$20, for towing the barge from Sorel to Berthier,
where the plaintiffs retained the barge in their pos-
session. This towing was not done at the request
of the owners of the barge, but was for the conveni-
ence of the plaintiffs themselves, and was incidental
to the repairs and retention of the barge by plain-
tiffs. In my opinion this was not the kind of towage
which, under the Admiralty Court Act of 1840, sec.
6, would give the court jurisdiction. In my opinion
the items for towage were incidental to plaintiffs’
claim for necessaries and are to be treated in the
same way; The St. Lawrence.? Neither -claims
for towage nor for necessaries are the subject of a
maritime lien; Westrup v. Great Yarmouth Steam
Carrying Co.;® The Henrich Bjornt

The plaintiffs submit that the defendant’s objec-
tion to the jurisdiction having been raised after the
trial came too late. Dr. Lushington, in The Mary
Anne,’ said: ‘‘If at any time the court discovers
‘“and the facts show that the court has no jurisdie-

1(1901), 7 Can. Ex, M4,
2 (1880), & P.D. 250,
3 (1889), 43 Ch. D. 241.. .
+,(1886), 11 App. Cas. 270
- 534 L J. Adm. 74.
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““tion, it cé,nnot proceed further in the cduse; the -

‘““delay of one or both parties cannot confer juris-
““diction.”” The objection raised by defendant is
not a mere technical objection which could be waived

by appearance and proceeding to trial, as under the.

statute there is absolute absence of jurisdiction;
The Lowisa,' The Eleonore,® The Barbara Bosco-
wite.® : o

The defendant could have raised the question of

jurisdiction before trial, and if that had been done:

some expense for both parties would have been
" avoided. The defendant tendered and deposited

with the Registrar the sum of $250 with the defence.

As at the time of the institution of this action the
barge was not under arrest of the court, and its
owner was domiciled in Canada, it is clear that the
court has no jurisdietion. There will be judgment

dismissing the action, each party paying their own-

~costs, and the Registrar is directed to return the

it. -
v " Action dismissed.

- Solicitor for plaintiff :Alphonse Décary.

Solicitors for mis en cause: Beauregard & Labelle.

. 71(1863), Br. and L. 59.-
2 (1863), Br. and L. 185. '
3 (1894), 3 B. C..R. 448, \

deposit of $250 to the party from whom he received

° .8
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~

QuEBEC ApMIRALTY DISTRICT.

FRANK WALROD,
PLAINTIFF;
V.

S.8. ““CONISTON"’,.

DEFENDANT.

Collision—Tug and tow—~Steamship—Narrow channel—Rules of road
—Lights.

A steamship was coming up the St. Lawrence River in ballast, at
a great speed, and approaching a tug and tow in the bend of the
channel changed her course with the intention of passing them star-
board to starboard, contrary to art. 25 of the Rules of the Road.
Thereupon the master of the tug ported his helm in an endeavour to

' avoid a collision. The steamer then tried to manceuvre herself into

position and collided with two barges at the head of the tow.

Held, the collision resulted from the steamer’s failure, “when safe
and practicable, to keep to the starboard side of the fair-way or
mid-channel,” as required by art. 25; even if the pilot of the steamer
believed the tug and tow coming down the wrong side of the channel,
good seamanship required him to stop or slow up, which he failed to
do; that no blame could be imputed to the tug. The length of the
tow and the absence of regulation lights on the barges cannot be said
to have contributed to the collision when it occurred at the head of
the tow.

A CTION for damages resulting from a collision.

Tried before the Honourable Mr. Justice Maclen-
nan, Deputy Local Judge of the Quebee Admiralty

District, at Montreal, January 12 and February 4
and 9, 1918.

Geoffrion. & St. Germain, for plaintiff,

MacLeNNAN, Dep. Loc. J. (February 20, 1918) de-
livered judgment.

The plaintiff is the owner of barges which were
being towed down the River St. Lawrence and came
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into collision with the 8.8, ‘‘Coniston’’ coming up .

the river.

The plaintiff’s case is that about midnight on the

night‘of June 18, 1917, his two bai‘ges, “Estella Wal-
rod’’ and ““Dorothy and Harold’’, were, with other
barges, in the tow of the tug ‘‘Virginia’’ descending

the River St. Lawrence in the steamer channel in

Lake St. Peter and collided with the SS. “‘Conis-
ton’’. The wind was a moderate westerly breeze;

the weather was fine, dark and clear, the current was

running about 2% miles an hour, and the tug and

tow had a speed of about 6 miles per hour; the tug

and tow carried, brightly burning, the regulation

lights; the ““Coniston’’ was coming up the river in
ballast at full speed and gave a signal of two
blasts and wrongfully directed her course to port
with the intention of passing the tug and tow star-

board to starboard, contrary to art. 25 of the Rules

of the Road. On seeing the green light of the

““Coniston’’ the captain of the tug ported his helm

in an endeavour to avoid the collision and gave the

" signal of one blast of his whistle; the helm of the

“‘Coniston’’ was then ported, but too late to avoid
the collision, and she collided with the first and

“second pair of barges in the tow; the helm of the

“‘Coniston’’ was starboarded at an improper time;
there was no proper lookout on the.‘‘Coniston’’, and
those on board neglected in due time to take proper
means to avoid a collision with the tow. The *’Conis-

von’’ should have permitted the tug and tow to have

passed.below curve No, 2 on Lake St. Peter before
attempting to pass the same; her speed was exces-
sive and the order to reduce speed was givén too
late; the collision and damages in consequence there-

5
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of were occasioned by the negligence and improper
navigation of those on board the ‘“Coniston’’.
The case of the defendant is that the ‘‘Coniston”’
was coming up the ship channel with all regulation
lights burning brightly, and at about ten minutes
before midnight those in charge saw two masthead
lights placed vertically and the green light on the
tug and white lights on the tow coming down the
river at a distance of four or five miles, bearing
about one point off the port bow. There was a
strong wind from the south south-west bearing on

“the port side of the *‘Coniston’’, which was in bal-

last, and high in the water and was about mid-chan-
nel; the tug and tow appeared to be on the north
side of the channel; the speed of the ‘‘Coniston’’
was about six knots over the ground. After round-
ing curve No. 2 the lights of the tug and tow appear-
ed about two points off the starboard bow. Her
green and masthead lights only were visible and the
length of the tow appeared to be 800 feet. About
two minutes past midnight, when the tug was ap-
parently one mile distant, the ‘‘ Coniston’’ gave one
signal of two blasts, indicating that she would pass
the tug starboard to starboard; there was ample
room and opportunity to do so. The tug made no
reply to this signal, but when at a distance of about
800 feet the tug suddenly ported her helm, shut in
her green light and opened her red and immediately
thereafter gave a signal of one blast. The engines
of the ‘“‘Coniston’’ were thereupon ordered full speed

-astern; she ported her helm and gave a signal of

one blast. The tug passed clear of the ‘‘Coniston’’
on her port side, but the bow of the barge on the
port side of the first pair of barges struck the
“Cuniston’s’’ port bow slightly. The tow was com-




!
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posed of 16 barges in 8 pairs of 2 each; and its total
length exceeded 600 feet. The barges were not under
any control, except that of the tug; they had no side

lights nor lookdut, and each carried one white light.

The tug had only two masthead lights besides - her
~ side lights, and she was in charge of a captain, mate
and engineer; she had no lookout, and the engineer
was not on duty in the engine-room; the ¢‘Conis-
ton’’ was in charge of a licensed pilot, two officers
were on duty on the hridge, and there was a com-
petent wheelsman and a lookout. The. first officer

who had been relieved from duty at midnight, was
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‘still on the bridge; the collision was not due to any

fault on the part of the ‘‘Coniston’’ nor of those
“in control of her. The collision and any damages

caused thereby were due to-the fault of the barges

and of the tug for the folloWing reasons: o
A.—The barges ‘‘Estella Walrod’’ and ‘‘Dorothy

and Harold’” were two of a tow .of sixteen canal
barges in eight tiers of two each, in violation of
regulation No., 16 of the port of Montreal, which

applies to the place where the collision occurred.

“B.—The. ““Estella Walroed”’ and ‘‘Dorothy and

Harold’’ were not under . control and had 1o one in

charge of helm or rudder. They did not éarry the
regulation lights, having no side lights as required -

by International Rule 5, and one white 11ght in con-
‘travention to said rule.

C.—The ‘‘Estella \rValrdd’ ’ and “Doroth’y and
Harold’’ were in tow of a tug .employed by them

which was improperly equipped and did not exhibit .

the regulation lights in violation of art. 3 of the In- .

'ternational Rules.
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D.—The tow of which the ‘“Estella Walrod’’ and
‘‘Dorothy and Harold”’ formed part was over 600
feet in.length. The tug had only two mast lights.

E.—The tug which was employed by the ‘‘Estella
Walrod’’ and ‘“‘Dorothy and Harold’’, and her tow,
were on the north side of the channel. She was in a
position to have passed clear of the ‘‘Coniston”’
starboard to starboard. When the latter was at a
distance of about a mile she gave a two-blast signal,
indicating that she would pass starboard to star-
board. At that time the tug was bearing about two
points on the ‘‘Coniston’s’’ starboard bow. The
tug gave no response. At a distance of about 800
feet she improperly ported her helm and altered her
course to come across the bows of the ‘‘Coniston’’,
and afterwards gave a one-blast signal. The tug
did- not slacken speed nor allow for the swing of its
tow, the last three tiers of which were not loaded.

The tug ‘‘Virginia’’ was 115 feet long, 24 feet
wide and on the oceasion of the collision was drawing
111 feet. She left Sorel early on the evening of
June 18, 1917, to go down the river through Lake St.
Peter with a tow of 10 loaded and 6 light barges.
The plaintiff’s two barges were lashed side by side
and were the second pair of barges in the tow. The
tow line between the tug and the first pair of barges
was 250 feet long. The barges were about 100 feet
long and there was a distance of about 15 feet be-
tween each pair of barges. The steamer channel
through Lake St. Peter is 450 feet wide and is
dredged to a depth of 35 feet. The collision hap-
pened at the upper end of a bend in the channel
which is known as curve No. 2 turning to the right
going down stream about two peints and a quarter.
The channel above this bend runs in a straight reach
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about 3 miles, and the reach below the bend is slight-
ly over 3 miles in length. When the tug and tow had
gone about half way through the upper reach, the
‘“Coniston’’ was seen in the lower reach. The tug
and tow. were then in mid-channel and went a little
to the right-hand, or starboard, side. and continued
on the south side of the middle of the channel, with
‘the barges in tow directly behind the tug. The
“‘Coniston’’ was then in the lower reach below the

bend. The tug and tow continued to proceed down

the right-hand, or south, side of the channel, and
the ‘‘Coniston’’ entered the bend showing her mast-
head and red side-lights. As the tug approached

gas buoy No. 85_—L at the lower end of the upper-
reach the red light of the steamer, which was then

coming up the bend, was in sight, and, when at a
distance of about 1,000 feet, the master of the tug
saw the ‘‘Coniston’’ shut out her red light and show

her green. The tug immediately gave a signal 6f one-

" blast, got an answer of one blast from the *‘Conis-
ton’’, and then the tug’s helm was put hard a-port
and the red light of the steamer came again in view.
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The- tug passed the steamer port to port, but the .

steamer came into collision with the port bow of
the port barges in the first and second pair of
barges about 100 feet up-stream from gas buoy No.
85-L. The master and mate of the tug have testified
that the tug and tow were in the south, or starboard,
“part of the channel for at least one mile above the
place where the collision happened. The tug had
gone past gas buoy No. 85-Li at the moment of the

collision, and the impact of the collision threw the

barges farther south, with the result that the whole
tow passed over the gas buoy, causing it to be ex-
tinguished and doing other damage to it.
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The *‘‘Coniston’’ was a steel screw steamer of

- 3,944 tons gross, 337 feet long and 47 feet beam.

According to the evidence of her pilot, he saw the
green light of the tug about 134 miles away, and
about one point off the port bow of the ‘‘Coniston’’.
The ‘‘Coniston’’ was then at the lower end of the
bend of the channel abreast of gas buoy No. 79-L,
and was in mid-channel going full speed. The pilot
says that as he went up the bend the light of the tug
narrowed and gradually came directly ahead of him
and that the ‘‘Coniston’’ was then following the
north side of the channel; he gave no signal that he
was taking that side of the channel; the wind was
on his port side and he thought the tow would be
affected by it, and he decided to go to the south and
gave a signal of two blasts and the helm was put to
starboard. The distance between the steamer and
the tug was then, aceording to the evidence of the
pilot, about 2,500 to 3,000 feet, but the defendant’s
preliminary act states the distance was about one
mile. - The pilot swears that he was opposite gas
buoy No. 81-L when he gave two blasts, which is very
nearly half a mile below the place where the collision
happened. The master, mate and other witnesses on
the tug all swear the two-blast signal was not heard
on the tug. When the ‘‘Coniston’’ gave the two-
blast s»ignal her helm was put a-starboard and, ac-
cording to the wheelsman, was kept in that position
until it was ordered hard a-port. The ““Coniston?’
got no -answer to her two-blast signal and under the
starboard helm she passed to the south side of the
channel. The pilot admits that he had some uneasi-
ness because he got no answering signal from the
tug. When the tug and steamer were about 1,000
feet apart, the red light of the.t.ug came in view and
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immediately afterwards the tug. gave the signal of
one blast. The pilot swears the tug was then one-
quarter or one-half point off the stafboard bow of
the ‘“Coniston’’. On hearing the signal from the
tug, the pilot ordered the hélm to be put hard a-port
and the engines to be put full speed astern. No
signal was given by the whistle that the engines were

going astern. The steamer passed the tug opposite

.gas buoy No. 85-L port to port. Some of the wit-
nesses say that they almost grazed each other, and
others say they passed within 15 to 40 feet. Ac-

cording to the evidence of those on the tug the.

steamer passed it with considerable headway, and
the pilot says that at the moment of the collision
the steamer was almost dead in the water.

The first thing to consider in this case is, what
rule of mnavigation should- have been observed by
the steamer and tug going up and down: the channel.

The outstanding feature is that the dredged steam-

er-channel in Lake St. Peter, where the collision hap-
pened, was unquestionably a narrow channel within
the meaning of the regulations for preventmg col-
lisions at sea, and that the steamer and tow came

into collision very near the south side of the chan-

nel. The “Coniston’’ came into the south side of
~ the channel by reason of having starboarded her
helm when she was one mile away from the tug and
continuing on her starboard helm until her engines
were put full speed astern two minutes or two min-

utes and a half, according to the evidence of the -
chief engineer, before the collision. The plaintiff

relies very strongly on the ‘‘Coniston’s”’ failui'e to
~ observe art. 25 of the Collision Regulations which
reads as follows: ““In narrow channels every steam
‘“vessel shall, when it is safe and practicable, keep
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“to that side of the fair-way or mid-channel which
‘““lies on the starboard side of such vessel.”” It is
abundantly proved that the tug and tow observed

~ this rule and kept well to the south side of the dredg-

ed channel. The ‘‘Coniston’’ when at a distance of
one mile from the tug changed her course to port in
breach of art. 25. The pilot’s excuse for that change
of course was that he thought the tug and tow were
coming down on the north side of the channel and
that the wind, which was on the steamer’s port bow,
would affect the tug and tow. The ‘‘Coniston’’ was
still in the bend of the channel and her pilot and
officers were not, in my opinion, in as good a posi-
tion to say in what part of the channel the tug and
tow were as the persons on board the latter. The
evidence of the latter is accepted as establishing the
fact that the tug and tow were in their own proper

~ water to the starboard or south side of the channel

and not in the north side. If the pilot then honestly
believed that the tug and tow were coming down on
the wrong side of the channel at a distance of about
a mile away, there was nothing which rendered it
dangerous for the ‘‘Coniston’’ to keep to her own

- proper side of the channel. The wind was light and,

according to the evidence of the pilot and wheels-
man, had no effeet upon the steamer. The first
officer admits that it would have been safe and prae-
ticable to keep over to the starboard side, and safer
to keep in mid-channel, and further on in his evi-

- dence he was asked in cross-examination: ‘‘If you

‘‘were a mile apart there was still ample time and
‘“opportunity for both vessels to do the right thing,
“‘that is, to pass port to.port, was there not?’’ and
he answered: ‘‘Any amount of it there was.”” Art.
25 lays down the rule in imperative terms, that in
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narrow channels, when if is safe and practicable,
vessels shall keep to the right-hand side and pass
port to port. It is the duty of those in charge of

- vessels to observe this rule.

Lord Alverstone, C.J., in The Kaiser Wilhelm de'r
Grosse,' said:

““T am disposed to think that art. 25 in providing
““that a vessel shall keep to its starboard side-of the

““channel, lays down a rule which is to be obeyed

“‘not merely by one vessel as regards another, but,

‘“‘so far as practicable, absolutely and in all circum-

‘‘stances. But, however that may be, I have no
‘“‘doubt that where, as here, there are two Ve'ssels,
‘each vessel, as soon as she knows by the others’
“1ighfs that the other is in motion and what her
‘course is, is bound to comply with art. 25 and keep
““to the starboard side of the channel.”” -
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My assessors advise me that: (1) After the “Con- .-

iston’” arrived at the lower-end of the bend of curve
No. 2 in mid-channel, with the approaching tug and
© tow clearly in view above the bend, it was safe and

practicable for the ‘“Coniston’’ to have kept to the

starboard side of the channel as she proceeded up
stream through the bend; (2) that the tug did noth-

ing which made it unsafe or impossible for the ves-'-

sels to have passed port to port, and (3) that there
was no danger of collision when the .‘‘Coniston”’ -

starboarded her helm and went to nort, but that
danger of collision arose later. This advice is in
accord with my own judgment. '

The law relating to the Rule of the Road at Seq, -

by Smith, at page 222 observes: ‘“Starboarding in a .

‘“‘narrow channel in order to avert-collision with an
‘“approaching vessel will very rarely he a proper
1 (1907), 76 L. J. Adm. 188 at 141, '
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““manceuvre. A vessel in her right water is jasti-
‘‘fied in assuming that a vessel approaching on the
‘‘same side of the channel will cross over to her own
““right side.”” In considering the right to depurt
from a rule requiring a steamer when approaching
another ship so as to involve risk of collision to
slacken her speed or stop or reverse if necessary,
Bowen, L.J., in The Benares,' said: ‘I am of opin-
“‘ijon that departure from art. 18 is justified when -
‘“such departure is the one chance still left of avoid-
“‘ing danger which otherwise is inevitable.”’

In the case of The Clydach,® the narrow channel
rule was applied. A steamer was going into Fal-
mouth harbour on the wrong side of the channel
Butt, J., at p. 337, said: ‘‘Her own captain says that
““he saw the lights of the ‘Clydach’ coming out of

“the harbour somewhat more than a point on his

¢‘starboard bow and about a mile -distant. What
‘‘was his duty under those circumstances? His im-
‘‘perative duty was to keep to the starboard side of
‘‘the channel. There is only one way in which he -

" “‘gould excuse his departure from following that

‘‘course, i.¢., by showing that under the circum-
‘‘stances it was not safe and practicable for him to
“obey the rule.”’ S

In The Kaiser Wilhelm der Grosse, already cited,
a collision happened just outside of the entrance of
Cherbourg harbour, where the entrance is about
half a mile wide, and the outcoming steamer was
held liable for the collision because she improperly
starboarded her helm and attempted to pass out on
the wrong side across the bows of an inbound steam-
er. A similar non-observance of the rule was held

1 (1888), 5 Asp. M. C. 171 at 174.
2 (1884), 5 Asp. M. C. 336.
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to carry with it liability in damages in The Te 21918
cumseh,' R & 0. Nav. Co. v. Cape. Breton,’ Turret. Wewor
Steamship Co. v. Jenks,® Bryde v. Mmufcalﬁm,4 Bon- ;::S::“
ham v. The Honoreva.! - . - . © ‘Judgment.
I find, therefore, that the “Comston” acted wrong-
fully in leaving her own side of the channel and go-
"ing over to the port side into the water of the tug
and tow. There was no danger of collision nor any
other clrcumstances which Would 3ust1fy her con-
duct. .
My assessors advise me that, if the pllot on the
“‘Coniston’’ thought that the tug and tow were com-
ing down -the north side of the channel above the
-bend, good seamanship and prudent navigation
would require the ‘‘Coniston’’ to stop or moderate .
her speed before entermg or while proceedmg up
the bend. -
The plaintiff urged as part of hlS case that the
¢“Coniston’’ should have permitted the tug and tow
to have passed the bend before she went up, that her
speed was excessive and that the order to reduce
speed was given too late. - The current down the
stream was about 2% to 3 miles an hour and bearing
obliquely. across the channel to the south. The
*“Coniston’’ continued at full speed under its star-
board helm until she had arrived quite close to the
" buoys marking the south side of the channel, about -
1,000 feet from the tug, which was then one-quarter
or one-half point off the starboard bow of the ‘‘Con-
iston’’. As the steamer had proceeded for three or
four minutes under a starboard helm and-at the end

1 (1905), 10 Can. Ex. 44 and 149.
. 2 (1906), 76 L. J. Adm. 14.
3 C.R. [1907] A.C. 472,
¢+ C.R. [19138] A.C. 472/
5 (1916), 82 D.L.R. 196; 54 Can. S.C.R. 51.
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of that time had the tug a quarter or half a point off
- ‘her starboard bow, it is quite appareat she was at-
tempting to cross the bows of the tug into the water
of the tug and at full speed. The advice of my
assessors 1s shown by the following questions and
answers:

““Q. Should the ‘Coniston’ have stopped or slow-
‘“ed up when she got no answer to her two-blast
‘““signal? A. Yes, when the ‘Coniston’ got no answer
" “‘she should have stopped and navigated with cau-
““tion.

‘“Q. Was it in accordance with good seamanship
‘““for the ‘Coniston’ to have eontinued at full speed
‘“with her helm a-starboard until after the tug had
‘“given the one-blast signal when the ‘Coniston’s’ -
‘“helm was put hard a-port and her engines were
‘‘ordered full speed astern? A. No.

““Q. Did the speed of the ‘Coniston’ before she
“‘put her engines full speed astern contribute to the
‘‘collision? A. Yes. _

“‘Q. Was the order to put the engines of the ‘Con-
‘‘iston’ full speed astern given too late? A. Yes.”

The pilot admits he had some misgivings when
he got no answering signal from the tug after he
gave the two-blast signal and put the ‘‘Coniston’s”’
helm to starboard, but he kept on under full speed.
In the case of The Earl of Lonsdale,* the Privy Coun--
cil confirmed the decision of the late Mr. Justice
Stuart, where it was held that where a steamship
ascending the river, before entering a narrow and
difficult channel, observed a tug approaching with a
train of vessels behind her and did not stop or
slacken speed, and where she subsequently collided
with the tug and tow, the steamer was to blame for

1 Cook’s Adm. Rep. 168 and 163.
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not stopping before entering the channel. Similar-
principles were followed in The Talabot, The Nor-

walk,? and The Ezardian.®

The failure of the *‘Coniston’’ to moderate her.
speed and navigate the bend with caution appears "

to have béen a departure from the rules of good sea-

manship, if not a breach of any pesitive reg'ula’tion,‘

when it is considered that the tug was hampered
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with its tow and the ‘‘Coniston’’ was unincumbered, .

light, quickly responsive to her helm, with the cur-

rent against her, making it an easy matter to hold

‘her head against the stream or turn in either diree-

tion. It was a neglect on the ‘part of the ‘‘Conis-

ton’’ of precautions required by the ordinary prac-
tice of seamanship which ¢ontributed to the eollis-

ion. Some observations by Lord Kingsdown, in de-
livering the judgment of the Privy Council in The
Independence,* are applicable to this case:

‘A steamer unincumbered is nearly mdependent

““turn into it again, with little difficulty or incon-
‘“venience. She can slacken or increase her speed,

“‘stop or reverse her engines, and can move in one_

‘“direction or the other with the utmost facility. -She
‘‘is, therefore, with reason, considered bound to give
‘‘way to a sailing vessel close hauled, which is less
‘‘subject to control and less manageable. But a
‘“‘steamer with a ship in tow is in a very different

“‘situation. She is not in anything like the same de-

‘‘gree the mistress of her own motions; she is under
‘‘the control of and has to consider the ship to which

‘‘she is attached, and of which, as their Lordships "

1 (1890), 6 Asp. M. C. 602.
2 (1909), 12 Can. Ex, 434 and 459.

', s[1911] P. 92.

+ (1861), Lush, 270 at 278.
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““gbserved in the case of The Cleadon,' ‘She may for

““many purposes be considered as a part, the motive
‘““power being in the steamer, and the governing
‘““power in the ship towed.” She cannot, by stop-
‘‘ping or reversing her engines, at once stop or back
‘““the ship which is following her. By slipping aside
““out of the way of an approaching vessel, she can-
““not at once, and.with the same rapidity, draw out
‘““of the way the ship to which she is attached, it may
‘“be by a hawser of considerable length—in this case

“‘of about fifty fathoms—and the very movement

‘“which sends the tug out of danger may bring the
““ship to which she is attached into it.”’

Counsel for defendant submitted that even if the
‘‘Coniston’’ was wrong in crossing over to the south
side of the channel, the tug could have avoided the
collision by passing the steamer starboard to star-
board, but that instead of doing so the tug ported
her helm and caused the collision. As has already
been pointed out, when the tug put her helm hard
a-port she was then one-quarter,or one-half point off
the starboard bow of the ‘“Coniston’’, or in other
words, almost dead ahead at a distance of about
1,000 feet. The tug was then well to the south side
of the channel. As this is a question of navigation,
I asked my assessors: ‘“Was the master of the tug
‘‘justified in putting her helm hard a-port when he
‘““saw the ‘Coniston’ close her red light and open her
‘‘green light at a distance of about 1,000 feet?’’ And
they answered in the affirmative, and further ad-
vised me that the tug could not have done anything
else to have avoided the collision, and that the ‘‘Con-
iston’’, by the exercise of reasonable care and-skill,
could have avoided it. The dangerous situation

1 (1860), Lush, 158,
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which the tug had to face when the “Comston”
closed her red light and opened. her green was the
direct result of the ‘‘Coniston’s’’ deliberate act in
crossing to the south side of the channel into the

water of the tug. In my opinion, it was the impera-’

“tive duty of the tug to obey the rule contained in
art. 25 of the Collision Regulations, and the master
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of the tug endeavoured to carry out that rule by put; .

ting the helm hard a-port. The situation which then
arose was entirely brought about by the improper
navigation of the ‘‘Coniston’’. The master of the

tug did ‘what he considered ‘the best thing possible,’

and in domg so obeyed art. 25, The Pekin.!

The Privy Council, in the ,case of The Nor,® held

that a vessel which having performed her own duty,

is thrown into immediate danger of collision by the

-

ent.

wrongful act of another'is not to be held liable if at =~

that moment she adopts a wrong manceuvre. This

principle was followed in the Court of Appeal in
the case of The Bywell Castle,’ and later by the
House 'of Lords in The Tasmania v. The City of
Corinth,* where Lord Herschell said, p. 518: ‘‘In esti-
‘‘mating the conduct of the master, it must be remem-
‘“‘bered that it was the gross negligence of the other
“‘vessel which placed him suddenly in:the difficult
‘‘position of having to judge when he was justified in
‘“departing from the rule, and what manceuvre he

‘‘ought to adopt. In the case of The Bywell Castle,

““supra, Brett, L.J., said: “I am clearly of opinion’

“‘that when one ship; by her wrongful act, suddenly
‘‘puts another ship into a difficulty of this kind, we

‘‘cannot expect the same amount of skill as we should

1 (1897), 8 Asp. M. C. 367.
2 (1878), 2 Asp. M. C. 264.
s (1879), 4 Asp. M. C. 207.
4 (1890), 6 Asp. M. c 517 :
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‘“‘under other circumstances. Any court ought to
‘““make the very. greatest allowance for a captain or
‘‘pilot suddenly put into such difficult ¢ircumstances,
‘“‘and the court ought not, in fairness and justice to
‘‘him, to require perfect nerve and presence of mind
‘“‘enabling him to do the best thing possible.” With
““‘this I entirely agree, though, of course, the appli-
. “‘cation of the principle laid down must vary aceord-
““ing to the circumstances.”” This principle has
since been followed in the Admiralty Division by
Bargrave Deane, J., in The Huntsman,® where he
said: ‘‘Some latitude must be allowed to the officer
‘‘of a stand-on ship who is clearly doing his utmost
““in a position of difficulty caused by bad navigation
‘““of those in charge of a giving-way ship.”’ '

I am therefore of opinion that the tug is not to
blame for having put her helm hard a-port, and that
in doing so her master did everything possible to
avoid the collision. - :

The infringement of the regulations by the tug in
regard to the absence of side-lights on the *barges
and with regard to the lights on the tug not showing
the length of the tow places the burden of proof up-
on the plaintiff, the employer of the tug, to estab-
lish that this infringement could not by any possi-
bility have contributed to the collision. Evidence
was given at the trial of a custom or practice of canal
barges in tow carrying only a white light and no
side lights. This practice appears to be in use on
the river, but it cannot override the collision regula-
tions. In this case when the pilot and officers of the
“‘Coniston’’ saw the lights of the tug and tow, they
knew at once what they were meeting and they
should have taken precautions accordingly. The
collision was with the first and second pair of barges

1104 L.T. 466. '
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and the barges behind these escapéd. Had the

barges in the forward part escaped and the collision -

been with those at the after-end of the tow, theve
‘might be ground to say that the length of the tow
had something to do with the collision, and in that

case the court would have to try the question of fact .

whether the infringement could by any possibility
have contributed to the accident. The collision here
having happened at the head of the tow, I hold that
the infringement as to absence of the prescribed
lights and the length of the tow could not by any
possibility have contributed to the collision, and fol-
" lowing the rule laid down in the case of Fanny M.
Carvill, I exonerate the tug and the plamtlff from all
blame-in that connection.
_ I am, therefore, of opinion that the collision re-
sulted from the failure of the ‘‘Coniston’’ to ob-
serve art. 25 of the Collision Regulations, from ex-
cessive speed and failure to navigate the bend in
the channel with proper caution. There is no blame
imputable to the tug or the plaintiff.

There will be judgment for the plaintiff for the
damages sustained and for costs, with a reference

to the Deputy Distriet, Reglstrar to assess the dam-

" ages.

Solicitors for plaintiff: Davidson, Waimwright,
Alexander & Elder.

Solicitors for defendant: Atwater, Surveyer &

Bond.

- Judgment for plantiff. -
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QUEBEC ADMIRALTY DISTRICT.

CANADA SHIPPING COMPANY, LIMITED,

PLAINTIFF;
V.

SS. “TUNISIE”,

DerENDANT,
AND

ARMEMENT ADOLF DEPPE,

PLAINTIFF;
V.

SS. ““CABOTIA??,
: DEFENDANT,

Collision—Huarbour—Incoming and outgoing vessels—Duty.

" A vessel has no right to manceuvre her entry into the basin of a
harbour while another vessel is leaving her moorings ready to
come out; under such circumstances it is the duty of the former to
remain below the canal entrance, in order to give way to the out-
going vessel, and her failure to do so will render her liable in case
of collision.

Taylor v. Burger, (1898), 8 Asp, M. C. 364, followed.

A CTION for damages resulting from a collision.

Tried before the Honourable Mr. Justice Maclen-
nan, Deputy Local Judge of the the Quebec Admir-
alty District, at Montreal, Que., February 8, 19, 1918,

MacLENNAN, Dep. L.J. (March 2, 1918) delivered
judgment. '

These tv;ro actions i rem arise out of a collision
between the SS. ““Tunisie’’ and the SS. ‘“Cabotia’’
which took place in the harbour of Montreal on the
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morning of October 28, 1917. The owner of each
vessel sues the other for damages, each alleging that
the collision was due to the fault of the other.

The SS. ‘‘Tunisie’’ was a steel single-screw steam-

er 310 feet long, 42 feet wide, having a gross ton-
nage of 2,470 ‘tons, and at the time was drawing
about 21 feét, being loaded and ready for sea. The
SS. ““Cabotia’’ was a single-secrew wooden steamer
243 feet long, and 35 feet wide, drawing 13.10 feet
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and having a gross tonnage of 1,530 tons. The of-

ficers and pilot on the SS. ¢‘Tunisie’’ gave very clear

and satisfactory evidence regarding the movements "
of the steamers immediately before the collision. -

The evidence of the master and othervs_on'bo,ard the
SS. ““Cabotia’ is far from satisfactory, and I ac-

cept the evidence of the master, pilot and officers of

the ‘‘Tunisie’’ in preference to the t’esltimony given
on behalf of the other steamer. The ‘‘Tunisie’’ had
been lying at the Grand Trunk quay in the Windmill

Point Basin, where she took her cargo aboard and

was ready for sea early on the morning of Sunday,
October 28, 1917. Windmill Point Basin can be de-
seribed as a slip about 300 feet wide and 2,000 feet
long; it opens into a large basin approximately
about 1,000 feet square between the lower end of the
Lachine Canal and Alexandra Pier, and on the down-
" stream side leads into the main channel through.the
harbour of Montreal. The ‘‘Tunisie’’ was moored
- about 600 or 700 feet from the outer énd of the Wind-
mill Point Basin and .on its west side stem inward.
Shortly before 6.50 a.m. on October 28, last, a com-
petent licensed pilot came on board the ‘‘Tunisie’’
and took charge. The steamer was unmoored, the
engines put slow astern for a minute or two, a signal
of three blasts was given twice and with a tug at
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1918 the stern and another tug at the bow the steamer

goanaoa  was slowly pulled out into the middle of the basin,

Co.

o the stern pointing downward to the mouth of the
;:::: basin, with the intention to proceed down the har-
Canciia, bour to turn round and proceed to sea. The mas-

Reasomstor eI Of the ‘“Tunisie’’ swears that when his steamer
TEZ™™  was unmoored and left the quay no other steamer
was 1n sight; but when he had proceeded about haitf
a ship’s length he saw the ‘“Cabotia’’ standing still
in the large basin between the lower end of the eanal
and the Alexandra Pier, and when at a distance of
about 700 feet from the ‘‘ Cabotia’’ another signal of
three blasts was given on the whistle of the ““Tun-
isie’’.  When the latter arrived at about 250 feet
from the end of the Windmill Point Basin, the mas-
ter of the ‘‘ Tunisie’’ saw the ‘“Cabotia’’ moving for-
ward, and a signal of three blasts was given again
on the whistle of the ““Tunisie’”. Both these signals
were heard by the master of the ‘“Cabotia’’. No
signal of any kind was given by the ‘“Cabotia’’. The
‘“Cabotia’’ appeared to be endeavouring to enter
the west side of the Windmill Point Basin, came for-
ward, reversed her engines and then came forward
again, apparently at full speed. The ‘‘Tunisie’’ was
well to the starboard or east side of the Windmill
Point Basin, being pulled out by the two tugs. While
the ‘“Cabotia’’ was mancuvring ahead and astern
she was affected by a strong northwest wind blow-
ing 27 miles an hour on her starboard side, which
tended to carry her to the east side of the large basin
where she was performing these manceuvres. The
“Cabotia’ made no allowance for this wind. At
7.13 a.m., when it became apparent to those in charge
of the ‘‘Tunisie’’ that there was going to be an aceci-
dent, the engines of the ‘‘Tunisie’’ were put full




VOL. XVIIL.] EXCHEQUER COURT REPORTS. 351

speed ahead in order to lessen the effect of the im- 1918
pending collision. Notwithstanding this the ““Ca- G
botia’s’’ stem came into collision with the stern of .

TUNISIE.

the ‘‘Tunisie’’ at 7.15, causing considerable damage [ _ .
to both steamers. The master of the ‘‘Cabotia’, . cisoma
while he was manceuvring for the purpose of enter- Bensons for
ing the Windmill Point Basin, was ~alone in his- ,
wheelhouse steering and handling his vessel. The
““Cabotia’’ had come down the Lachine Canal a lit-

tle to the west and parallel to Windmill Point Basin,

and her master admits that, when he came out of the

last lock and entered the basin between the end of

the canal and the Alexandra Pier, he turned to star-
board, and when he was about 200 feet from the end

of the pier on the west side of the Windmill Point

' Basin, he saw the ‘“Tunisie’’ in mid:channel at a

distance of about 600 feet, being towed out by the ‘
tugs. He admits having heard the ‘‘Tunisie’s”’

signal of three blasts twice. No signal was given

by the ‘‘Cabotia’’ to indicate her movements or that

she wished to enter the Windmill Point Basin, but

she continued to manceuvre for that purpose until-

the collision.

My assessors advise me that the pilot and master
of the ‘‘Tunisie’’ took all proper and neeessary pre-
~ cautions before starting to go out of the Windmill -

- Point Basin; that the ‘‘Tunisie’’ left nothing un-
done which she should have done while attempting
to go out; that her manceuvres were right; that the
¢‘Cabotia’ was not justified in manceuvring to enter
the basin while the “‘Tunisie’’ was coming out and
should have remained below the canal entrance
where she was in safety, until the ‘‘Tunisie’’ had
passed clear; that the ‘‘Cabotia’’ was at fault for
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2218 not blowing her whistle to indicate what her inten-

CANADA

smrerve  tlons were; that she was not handled in a seamanlike
Co. ‘ ‘
v manner ; that her master should have had the wheels-

TUNISIE,

Deprx man with him on the bridge and that his injudicious

v

casorra. conduet was the cause of the collision.

Roasons for . . L.
Judgment. The evidence establishes that, when the ¢‘ Tunisie’’

was about half way out of the Windmill Point Basin
and in full view of the ‘‘Cabotia’’, the latter was in
a position of safety and instead of remaining in that
position she began manceuvring to enter the Wind-
mill Point Basin while the ‘“Tunisie’’ was coming
out. These' mancuvres ended in the collision.

In the case of Taylor v. Burger,® the Lord Chan-
cellor, p. 365, referred to ‘‘the universal rule that
‘““an out-going vessel should get clear of a dock or
‘““harbour before the in-coming enters’’, and the
House of Lords applied this rule and held that,
.where a steamer was approaching a lock leading
from a basin into a dock at the time another vessel
was coming out, the in-coming vessel should give
way to the out-going vessel.

. Having regard to the evidence and the advice of
my assessors, I find that the collision between these
steamers was caused solely by the improper and
negligent navigation of the ‘“Cabotia’’. There is no
blame imputable to those in charge of the ‘‘Tunisie”’.

There will be judgment, therefore, against the SS.
‘‘Cabotia’’ and her bail for damages and costs, with
a reference to the Deputy District Registrar to
assess the damages.

1(1898), 8 Asp. M. C. 864.
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The action against the SS. “‘Tunisie’’ will be dis- 1918

S————

missed with costs. o N

) Co.
- Judgment accordingly. yyeva.

. Derre
v

Solicitors for the Canada Shipping Company: Casoma.
Merqdith, Holden, Hague, VShaughnessyv & Heward. Beogonater

Solicitors for defendant; Deppe: Atwater; Sur-
veyer & Bond. : ‘
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QUEBEC ADMIRALTY DISTRICT.

CANADA STEAMSHIP LINES, LIMITED,

PraINTIFF;
V.

. MONTREAL TRANSPORTATION COMPANY,

LIMITED, -
DEFENDANT,

Collision—Canul—Passing vessels—Liability—Prozimate cause.

Where vessels passing one another in a canal have exchanged the
proper signals, and were properly navigated, the fact that one took
a starboard course to avoid collision, and in doing so struck the canal
banks and was damaged, does not give her a right of action against
the other; where the damage was about the bilge or bottom of the
vessel it is evidence of its having been caused by an obstruction on
the bottom of the canal, and not by the banks.

. AcTION i personam for damage to a ship.

Tried before the Honourable Mr. Justice Maclen-
nan, Deputy Local Judge of the Quebec Admiralty
Distriet, at Montreal, Que., February 21 and March
2, 1918, _
~ Aime Geoffrion, K.C., for plaintiff.

MacLeNNAN, Dep. Loc. J. (March 2, 1918) deliver-
ed judgment. :

This is an action in personam in which plaintiff,
as the owner of the steamship ‘‘Glenellah”’, seeks
to recover damages from the defendant, owner of
the steamship ‘‘ Kinmount”’.

The plaintiff’s case is that on the evening of Sep-
tember 1, 1913, the ‘‘Glenellah’’ was proceeding east-
bound down the Soulanges Canal when she met the
“Kinmount’’ going up westbound coming up the
canal ; that when the two ships were about a quarter
of a mile apart the ‘‘Glenellah’’ sounded a passing
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signal of one blast on her whistle; that the *“Kin- 1918
mount’’ immediately answered by one blast on her Savams
whistle, and that after exchanging these signals the 3%
‘master of the ‘“Glenellah’’ ported her helm and the T“&?si‘gii '
steamer was directed to the southern or starboard B:;:ns:“
side of the canal, which, at the place the steamers Judsm

met, is about 200 féet in width at the top.and 100
feet at the bottom, and about 15 feet deep; that the
“Kinmount’’ failed to direct her course to star-
board and in order to avoid a collision the ¢ Glenel-
lah’’ was forced into the canal bank on her star-
board side and was damaged. Plaintiff claims that
the striking on the bank by the ‘‘Glenellah’’ and the
damages and loss consequent thereon were occasion-
ed by the negligent and improper nav1gat10n of those
in charge of the ‘‘Kinmount’’.

The défendant denies the material allegations of
the plaintiff’s statement of claim and alleges that,.

if plaintiff had any eclaimi against defendant the

plaintiff forfeited and lost the same by failure and:

neglect to present a claim within a reasonable time;
that if the ‘‘Glenellah’’ came in contact with the
canal bank it was due to her own faulty nawgatlon,

and that the “Kmmount” took all usual and proper ‘

. measures and precautions to avoid a collision.

These steamships were applommately 250 feet:
long and 43 feet wide and both were loaded fo -

capacity. The proper signals were given just be-

fore they met in the canal. The plaintiff’s case is.
- that the ‘“Glenellah’s’’ starboard side struck the

southern bank of the canal and that she was forced
into that position by the ‘‘Kinmount’’ not giving
her sufficient room to pass safely. Some temporary
repairs were made to the ‘“Glenellah’’, and she did
not go into drydock until some months later, when

3565

ent,
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S

gomama  which she had sustained were not to her side, but
Liges to the plates on her bottom, commencing from about
ﬁ?:;%ﬁ 5 feet from the turn of the starboard bilge towards
B:T:m:;r the keel plate. None of the damaged plates of the
Judgment.  hottom was closer than 5 feet to the bilge. What-
ever the obstruction was which came+into contact
with the ‘‘Glenellah’’, it is evident that such ob-
struction was underneath the steamer. If the point
of impact had been between the ‘‘Glenellah’s’’ star-
board side and the south bank of the canal the dam-
ages would have been to the side plates and not to
the plates forming the bottom of the steamer. The
part of the steamer which suffered damage is con-
clusive evidence that the obstruction must have been
in the bottom of the eanal and that the steamer did
not strike its starboard side against the canal bank.
My assessors advise me that both steamers appear

to have been properly navigated.

The plaintiff has not proved the case. alleged
against the defendant and has not established that
the damages to the ‘Glenellah’’ were oceasioned by
any neglect or improper navigation of those in
charge of the ““Kinmount’’. Under these circum-
stances it is not necessary to deal with the question
of the delay on the part of the plaintiff in present-
ing its claim against the defendant.

The plaintiff’s action is therefore dismissed with
costs.

1918 upon examination it was found that the damages

Action dismissed.

Solicitors for plaintiff, (first) : Cowan, Towers &
Cowan, (afterwards): Rowell, Reid, Wood & Wright.

Solicitors for defendant : Meredith, Holden, Hague,
- Shaughnessy & Heward.
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QuEBEC ADMIRALTY DISTRICT.

ROBERT R. McCORMICK, ’
‘ ‘ PLAINTIFF;
V.

o

SINCENNES McNAUGHTON LINE, LIMITED

DDFENDA'NT, :

AND

UNION LUMBER COMPANY, LIMITED

PLAINTIFF; ;
V.

SINCENNES- McNAUGHTON LINE, LIMITED‘

DEFDNDANT

Towage—Negligence—Defeoctive steering gear—Inevifab;e accidént.

A steering wheel in a tug, rendered inoperative by a defect in the
steering gear, will not relieve the owners of the tug from liability for
damage to a tow, resulting from the groundmg of the tow when re-
leased by the master of the tug, on the ground of inevitable accident;
“the accident could have been avoided by passing the tow to another
tug which was there to assist. . , :

ACTIONS in personam to recover damages re-

- sulting from the neghgent performance of a towage

contract.

Tried before the Honourable Mr. Justice Maeclen-
nan, Deputy Local Judge of the Quebec ‘Admiralty
District, at Montreal, January-21, 22, 23 and April
5 1918. .

R.C. Holden, K.C, for plamtlff

A Geoffrion, K C., and Peers Dcwzdson, K.C., f01 ‘

: defendant

357

1918

April 5
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1918 MacLENNAN, Dep. Loe. J. (April 5, 1918) delivered
MCCORMICK judgmen't_
Smcsrwzs

McNavosox These two actions in personam were tried together
INE. . .
and on the same evidence, as they both arose out of

' Uxion

Lomese  the same mishap. Plaintiff MeCormick is the owner
sivcesnes. O the barge ““Middlesex’’, and the Union Lumber
McNAUGHTON

LiNE Company, Limited, is the owner of the schooner
Bessonstor  ‘ Arthur’’, which, along with another barge, the
: ““Dunn’’, were being towed down the River St.

Lawrence, near Morrisburg, Ontario, on August 13,
1917, by the defendant’s tug ‘‘Myra’’, which was
accompanied by the tug ‘‘Long Sault’’, also belong-
ing to the defendant. The tow was made up of three
vessels lashed abreast the schooner ‘“Arthur”’ in the
middle, the barge ‘*Middlesex’’ to her port, and the
barge ‘“‘Dunn’’ to her starboard side. Kach vessel
of the tow had a line of about 150 feet attached to
the ‘‘Myra’’. The tug ‘‘Long Sault’’ was lashed to
the port side of the ‘“Myra’’. The towing and steer-
ing was done entirely by the ‘““Myra’’, which was
equipped with a steam steering gear and was steer-
ed from a wheel on the top of the wheel-house. This
steering-wheel turned a shaft on which there was a
sprocket wheel which carried a chain that passed
over another sprocket wheel in the wheel-house,
where there was a small engine which controlled and
operated the rudder. The sprocket wheel on the
shaft on the top of the wheel-house was held in place
by a key pin. This key pin fell out, the shaft jam-
med, and the steering wheel became inoperative.
When this happened the tug and tow were opposite
"~ QOgden Island, a short distance above Canada Island,
and in a current running about ten miles an hour.
The captain and mate of the ‘*Myra’’ were on the
top of the wheel-house when the steering gear failed, -
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the captain being at the wheel. The tug took a sheer
to starboard and in the next ten or fifteen minutes
made a complete circle, carrying the tow around
with it. The tow lines were then cut on the ‘“Myra’’
and the tow grounded and went ashore. When the
captain of the ‘“Myra’’ saw that something was
wrong with the steering gear, he sent the mate to
the wheel-house to ascertain the cause. The mate
reported that the chain had fallen off the sprocket

wheel, and he then went aft to place the tiller in posi- .

tion in order to steer by hand, but before he could
use the tiller the tow lines were cut without warning
or notice to those on the tow, with the result that both
- barges and the schooner, went ashore on Canada Is-

" 359

1918

R e g

McCormMiCK
v. .
SINCENNES-
McNaveHTON
LixE.

TUN10K8
LumMsERr
Co.

v,
SINCENNES-
McNaucHTON

Lire )

Roasons for
Tudgment,

land. The plaintiffs in their respective actions

claim from the defendant damages arising from the
striking and grounding of their respective vessels,
due, as they allege, to the fault and negligence of the
defendant and its representatives and to the improp-
er condition of the tug. The defendant pleads that
the grounding occurred as the result of inevitable
accident to the steam steering gear which, suddenly
- and without warning, failed to operate and which
had always been in perfect working order, and from

all appearances was in good condition up to the -

oceasion in question, that it had been periodically

and properly inspected, and no further or additional

inspection could have prevented the aceident, and
that there was no fault on the part of the defendant
or its servants.

The company defendant undertolok to tow fche
plaintiff’s vessels down the river and the defendant
~was bound to use reasonable care and skill in the

performance of its undertaking. The duties of the .

tug under circumstances like these were clearly laid’
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1918 down by the Privy Council in The Julia,' a case
McComaxck  ynder a contract of towage, where Lord Kingsdown,
Msc'%i?:"c,ﬁ;n delivering the judgment of the court, said, p. 231:

U::K ‘““When the contract was made, the law would im-

Luneen  ¢‘ply an engagement that each vessel would perform
féﬁi%%iﬁ%n “‘its duty in completing it; that proper skill and dili-

Line ‘“‘gence would be used on board of each; and that
Beasons o] ‘‘neither vessel, by neglect or misconduct, would

' ‘‘create unnecessary risk to the other, or increase

‘‘any risk which might be incidental to the service
‘‘“andertaken. If, in the course of the performance

- “‘of this contract, any inevitable accident happened
““to the one without any default on the part of the
‘‘other, no cause of action could arise. Such an acei-
‘‘dent would be one of the necessary risks of the
“‘engagement to which each party was subject, and
‘“‘could create no liability on the part of the other.
““If, on the other hand, the wrongful act of either
““occasioned any damage to the other, such wrong-
““ful act would create a responsibility on the party
‘‘committing it, if the sufferer had not by any mis-
“‘conduct or unskilfulness on her part contributed
““to the aceident. These are the plain rules of law
““‘by which their Lordships think that the case is to
“‘be governed.”’

This statement of the law was later approved by

~ the House of Lords in Spaight v. Tedcastle.?

-The defence to these actions is that the grounding
of the tow was caused by an inevitable accident. In
The Uhla,® Dr. Lushington said, p. 90: ‘‘Inevitable
‘‘accident is that which a party charged with an of-
‘‘fence could not possibly prevent by the exercising
“‘of ordinary care, caution and maritime skill, It

1 (1861), Lush, 224.
2 (1881), 6 App. Cas. 220.
a (1867), 19 L.T. 89.
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““is not enough to show that the accident could not
‘“be prevented by the party at the. very moment it
““occurred, but the question is, what previous meas-
‘‘ures have been adopted to render the occurrence
““of it less probable.”” This definition of inevitable
accident was followed and approved by the Privy
Council in The Marpesia,' In the case of the Wil-

liam Lindsay,’ where a ship attempted to cast

anchor, but failed because the’ cable became jam-
med in the windlass, the. vessel collided with another
ship, and the defence of inevitable accident was sus-
tained. Sir Montague E. Smith, dehverlng judg-
ment in the Privy Councﬂ said:

““The master is bound to take all reasonable pre-
‘‘cautions to prevent his ship doing damage’ to
‘“