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JU:DGE

EXOHEQUER COURT OF CANADA

THE HONOURABLE GEO W. BURBIDGE
Appotnted cn the 1st day of OCtober, 1887,

i
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LOCAL JUDGES IN ADMIRALTY OF THE EXCHEQUER COURT OF CANADA
' During the period of these Reports. '

The Honourable George IrvINg, Q. C. - - - Quebec District.
(Died 24th February, 1897.) '
do A. B. ROUTHIER, - - - do  do
{Appointed 21st May, 1897 ) ‘
do  James McDonatp, C.J. S.C. '-. N.S. * do
do WiLLiam HENRY TUCK JS.C. - N.B. -do

(Resigned 13th May, 18g6.)

do EzekierL McLeop, - - - do do
' (Appointed 13th May, 1896) '

do WirLLiam W. Surrivay, C.J.S.C. P. E. L _- do‘
do TﬁEODoRE Davig, C.J.S.C. - - B.C. District.

His Honour Josera E. McDoucaLL - - Toronto District.

&

‘ ATTORNEYS-GENERAL FOR THE DOMINION OF UANAbA '
During the period. of these Reports.

Tur HoNoUurRaBLE Sir CHARLES HiBBERT TUPPER, K.C. M G.;
- P.C.; Q C.
Tre HONOURABFE ARTHUR DiICckEY, P.C.; Q.C.

Tue HownourasLe Sir Oriver Mowar, G.C.M.G.; P.C;;v'Q.C.

Py
&

. SOLICITORS-GENERAL FOR THE DOMINION OF CANADA:

THE H01\0URABLE Sir CHARLES HIBBERT TUPPER K.C. M G.;
P.C.; Q.C.

Tue HoNouraBLE CHARLES FrrzpaTrick, Q.C.
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CASHEHS

DETERMINED IN THE

EXcHEQUER COURT OF CANADA.

BRITISH COLUMBIA ADMIRALTY DISTRICT.

HER MAJESTY THE QUEEN.............. PLAINTIFF;
AND
THE SHIP “SHELBY.”

Maritime low-—Behring Sea Award Act, 18%—Seal Fishery (North Pacific)
Act, 1893—Infraction—Presence within prohabited wate'rs—--Bona Sides.

Held, The Seal Fushery (North Pacific) Aet, 1893, and the Beh'rmg bea.
Award Act, 1894, being statutes in pari.materid, are to be read -as
one Act. (McWillioms v. Adams, 1 Macq. H.L.Cas, 120 referred to).

2. Held, (following The Queen v. The Ship Minni¢ 4 Ex. C.R. 151) that

under the provisions of the above Acts the presence of a ship

within prohibited waters, fully manned and equipped for sealing,
requires the clearest evidence of bona fides to relieve the master
from a presumption of an intention on his part to violate the
provisions of such Acts; and where the master offers no explana-

1896
Nov.;16.

tion at all, and such evidence as is produced on behalf of the ship .

is unsatisfactory, the court may order her condemnation and for-
feiture, or may commute the forfeiture into a fine.
ACTION in rem against a ship for an alleged infrac-
tion of the laws and regulations respecting the takmg
of seals in the waters of Behring Sea.
By the statement of claim the plaintiff alleged as
follows :—
“ 1. The ship Shelby is a British vessel registered at
Victoria, in the Province of British Columbia;
“9 The ship Shelby, Christian Claussen, master,
was seized by an officer of the United States ship
Corwin, on the 11th day of May, 1895, in latitude 52°
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,.52" 10" north, and longitude 134° 10’ 58" west, being a

point within the prohibited waters of the Pacific Ocean
as defined by the Bekring Sea Award Act, 1894 ;

‘“ 3. The sald ship Shelby set sail from the port of
Victoria on the 13th day of February, 1895, for the
North Pacific Ocean, in order to hunt seals ;

“ 4. The said ship Shelby at the time of the seizure,
as set forth in the second paragraph hereof, was fully
manned and equipped for the purpose of killing, cap-
turing or pursuing seals, and had on board thereof
shooting implements and one hundred and twenty-four
fur seal skins, and the said ship was used and em-
ployed in killing, capturing or pursuing seals within
the prohibited waters of the Pacific Ocean aforesaid
between the 1st day of May, 1895, and the day of her
seizure as aforesaid, both inclusive;

* 5. That after the said seizure, as aforesaid, the said
ship with her crew, equipment and seal skins was
sent to Sitka, Alaska, and there handed over to Lieu-
tenant F. A. Garforth, commanding Her Majesty’s ship
Pheasant ;

“ 6, The said Lieutenant F. A. Garforth endorsed the
certificate of registry and sealed her guns, and directed
the master of the said schooner, Christian Claussen, to
proceed direct to Victoria and report himself, with his
said vessel, to the Customs authorities there ;

“ 7 The said one hundred and twenty-four fur seal
skins found on the said ship, as mentioned in paragraph
4 hereof, were on the 1st day of June, 1895, in order to
save the said skins at the request of the owner thereof,
and by consent sold for the sum of $899. which said
sum is deposited in the Bank of British Columbia to
abide the event of this action, and to be dealt with as
this honourable court shall direct ;

‘“ Arthur Yerbury Moggridge, lieutenant in H.M.S.
Royal Arthur claims the condemnation of the ship Shelby
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and her equipment and everything on board of her, or
the proceeds thereof, on the ground that the said ship
was at the time of the seizure thereof in the waters
of the Pacific Ocean in latitude 52° 52" 10” north, and
longitude 134° 10’ 58" west, being a point within the
prohibited waters of the Pacific Ocean as defined by
the Behring Sea Award Act 1894, fully manned and
equipped for killing, capturing or pursuing seals and
had on board shooting implements and seal skins, and
that the said ship was used and employed in killing,
capturing or pursuing seals within the prohibited
waters of the Pacific Ocean aforesaid between the first
day of May and the day of her seizure aforesaid both
inclusive.” .

By the statement of defence it was alleged as fol-
lows :—

‘“1. The defendant admits paragraphs 1, 2, 8, 5, 6
and 7 of the plaintiff’s statement of claim.

“ 2. The defendant admits only so much, and no
more, of paragraph 4 as alleges that the said ship Shelby
at the time of the seizure was fully manned and
equipped for the purpose of killing, capturing or pur-
suing seals and had on board thereof shooting imple-
ments and one hundred and twenty-four fur seal skins,
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but the defendant says that the whole of the said fur -

seal skins were killed or captured previous to, and not
later than, the 30th day of April, 1895.

“3. The defendant in answer to the whole of the
plaintiff’s statement of claim says that the said ship was
not used or employed after the 80th day of April, 1895,
in killing, capturing or pursuing seals within the pro-
hibited waters of the Pacific Ocean.

“ 4. The defendant says that the said ship after hav-
ing finished sealing on the said 30th day of April, 1895,
set sail for the port of Victoria, and was lawfully pur-

suing her voyage and was legally within the said pro-
1y '
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1895  hibited waters when the said ship was seized as
Tur  alleged.
QuEEN “5. The defendant says that the said ship was not
Tas Sare on the Ist or 11th days of May, 1895, or on either of

Sfflfy said days, or ou any day between said days used or

S raccs. €mployed in killing, capturing or pursuing seals within
—— the said prohibited waters.

“ 6. Save as herein appears the defendant denies each
and every of the allegations in the statement of claim.

“7. The defendant humbly submits that in the cir-
cumstances herein appearing this action should be
dismissed.”

Issue joined.

This cause came on for trial, at Victoria, before the
Honourable Theodore Davie, C. J., Local Judge in Ad-
miralty for the Admiralty District of British Columbia,
on the 4th November, 1895.

C. E. Pooley, Q.C., for the Crown ;
H. D. Helmcken, Q.C., for the ship.

Davig, C. J. L. J,, now (Nov. 15th, 1895,) delivered
judgment :—

The British vessel She/by, Christian Claussen master,
was seized by an officer of the U. S. 8. Corwin on
the 11th May, 1895, in latitude 52° 52" 10” north and
longitude 134° 10’ 58" west, being a point within the
prohibited waters of the Pacific Ocean as defined in
the Behring Sea Award Act, 1894, for an alleged con-
travention of the Act, such contravention being the
employment of the vessel in pursuing seals within the
proscribed waters during the period prohibited by law.

By force of the scheduled provisions of the Behring
Sea Award Act, 1894, which under section 1 are to
have the same effect as if enacted by the Act,
the pursuit of seals within the aforesaid limit is
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prohibited, and by subsection 2 of section 1, if there is
any contravention of the Act, any person committing,
procuring, aiding or abetting such contravention is
. guilty of a misdemeanor, and the ship employed in such
contravention and her equipment, and everything on
board thereof, are liable to forfeiture to Her Majesty :
provided that the court, without prejudice to any-other
power, may release the ship, equipment or thing on
payment of a fine not exceeding £500.:

At the time of her seizure the Shelby was fully
manned and equipped for killing, capturing and pur-
suing seals, and had on board implements and seal skins.

By section 1, subsection 6, of the Seal Fishery (North
Pacific) Act, 1893, which Act was in force at the time
of the seizure, if, during prohibited times and in pro-
hibited waters, a British ship is found having on board
thereof fishing and shooting implements or seal skins,
it shall lie on the owner or master of such vessel to
preve that the ship was not used or employed in con-
travention of the Act. The Acts of 1893 and 1894 being
in pari materid are to be read as one Act (Mc William v.
Ada'ms)‘ (1). -

The Shelby, therefore, having been found within
prohibited waters with seals and implements for taking
them on board is to be deemed to have been employed
in contravention of the Act unless the contrary be
shown.

Has it then be shown that the ship was not used
or employed in contravention of the Act? The most
important witness to prove this, if such were the case,
would clearly have been Captain Claussen, the master;
but he was not called, nor has the failure to call him
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been satisfactorily accounted for. The only reason -

offered for his absence is that he was away on a fish-
ing expedition. His evidence might have been taken

(1) 1 Macq. H. L. Cas., 120.
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de bene esse, butl no effort to procure his evidence seems
to have been made. The mate, August Reppon, was
called as a witness, and stated that the Shelby stopped
sealing on the 30th April, when the ship’s log shows
the vessel to have been in latitude 58° 80’ north and
longitude 189° 30" west, and that she then set sail for
Victoria. On the 11th of May, after L0 or 11 days’ sail-
ing, she was found by the Corwin in latitude 52° 59
10" north, and longitude 134° 10’ 58” west, a distance
approximately of four hundred miles from the point
of starting, or less than an average of 40 miles a day.
The proper course for the ship to have steered for Vic-
toria was E.S.E. magnetic, butit appears that frequently
when the course of the wind as indicated by the log
would have permitted that course to be made good the
vessel was not headed in that direction. Forinstance,
on the 2nd of May she was headed on a southerly
course; on May 3rd on a south by west course,
and on the 5th of May on an east by north course,
whereas the wind on each of these days was favour-
able to an east-south-east course. Captain Moggridge
states, from an examination of the log, that the schooner
ought to have made a considerably greater distanceon
her course during these days; and in view of the fact,
as stated in evidence, that the Shelby had a favourable
current of nearly a knot an hour, it is clear that she
ought to have made a much greater distance. The
Corwin in coming from the south to the point where
she picked up the Shelby, experienced strong head
winds, which were favourable winds for the Shelby,
and the prevailing winds at that time of the year, as
shown by the *“ Coast Pilot,” are westerly, also favoura-
ble to the Ei. 8. E course to be made by the Shkelby.
The Corwin seized the Shelby for contravention®of
the Act, placed a crew on board her and ordered her to
Sitka, a distance of 260 miles, which she reached under
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gail in a little over two days. At Sitka the Shelby was

ordered to Victoria, a distance of about 800 miles, as

shown by the chart, which place she made, likewise
under sail, in fourteen days.

The mate, when asked to explain why he went
out of his course, particularly on the 2nd, 8rd and 5th
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of May, ascribes the fact to defects in the compass, Tndsment.

which he says varies three or four points, but this
statement is shown by his own evidence to be an
equivocation, and the variation to have had no effect

whatever on the course actually made or intended to -

be made, for whilst it is true that the compass varies;
and varies considerably, such’ variation is regular,
known precisely, and duly allowed for. Having com-
mitted himself on his examination at the hearing to
the variation of the compass reason, which he was
compelled to admit on cross-examination was no reason
at all, he was by permission of the court recalled a day
or two after the evidence had been closed, and he then

ascribed the dewatlons from {he course to the state of

the wind.

I find myself entirely unable to place any depend-
ence on the evidence of the mate, Reppon, and this
leaves the deviations from the regular course between
the 1st to the 11th of May, and the fact that 400 miles
only was made in ten days, altogether unaccounted

for. It is true that Denny Florida, a hunter, August _

Schone, the cook, and Victor Emanuel Laerquest, one

of the seamen, all testify, and I have no doubt with

truth, that no seals were taken during these days, nor
were the boats lowered ; but it appears also that none
were seen during these days. Their evidence leaves
the question of deviations from the course untouched ;
and, in the absence of evidence explaining it, the only
reasonable conclusion is that the deviations were
occasioned by the attempt to pursue seals. At allevents
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it has not been proved to my satisfaction that the
vessel was not employed in the pursuit of seals dur-
ing these dates. In The Queen v. The ship Minnie (1),
it was held by Crease, J. that the presence of the ship
within prohibited waters required the clearest evidence
of bona fides to exonerate the master of any intention
to infringe the provisions of the Act, and that, as his
explanation of the circumstances in that case was un-
satisfactory, the ship must be condemned. Thisruling
is, I think, in thorough accord with subsection 6 of
section 1, and I am bound to follow it. It applies
exactly to this case. Here the captain has offered no
explanation at all, and the explanation of the circum-
stances, suspicious in themselves, given by the mate, is
unsatisfactory. The vessel, therefore, must be con-
demned.

I am inclined to think that this is a case (as no
actual taking of seals is shown, but negatived upon
the evidence) where a fine might meet the justice of
the case, instead of forfeiture. I have power, under
subsection 2 of section 1 of the Act of 1894 to substi-
tute a fine for forfeiture. I will hear counsel upon this
point. The costs of suit must follow the conderana-
tion.¥*

Judgment accordingly.

Solicitor for the plaintiff : C. E. Pooley.

Solicitors for the ship : Drake Helmcken & Jackson.

(1) 4 Ex. C.R. 151.

*By a subsequent order a fine of £100 sterling was substituted for
the forfeiturs.
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BRITISH COLUMBIA ADMIRALTY DISTRICT. 1895
HER MAJESTY THE QUEEN...............PLaNTe; Sor %
. AND
THE SHIP “BEATRICE™.................DEFENDANT.

Maritime law—The Behring Sea Award Act, 1894—The Merchant Ship-

ping Act, 1854—Violation of prohibition—Enaciments in pam Mo~
terid—Construction,

By section 1, subsection 2, of the Behring Sea Award Act, 1894, any
ship employed in a contravention of any of the provisions of the
Act shall be forfeited to Her Majesty as if an offence had been
committed under section 103 of The Merchant Shipping Act, 1854,
Subsection 3 enacts that the provisions of The Merchant Shipping
Act, 1854, respecting official logs (including the penal clauses) shall
apply to any vessel engaged in fur seal fishing. The penal clauses
of section 284 of the last mentioned Actmerely subject the master
to a penalty, in the nature of a fine, for not keeping an official
log book, and do not attach any penalty or forfeiture in respect of
the ship.

Held, (following Churchill v. Crease, 5 Bing. 180) that inasmuch as the
particular provisions of The Merchant Shipping Act, 1854, inflict-
ing a fine only upon the master was in seeming confliet with the
general provisions of subsection 2 of the Behring Sea Award Act,
1894, imposing forfeiture for contravention of the latter Act, such
provisionlof the last mentioned enactment must be read as ex-
pressly excepting a contravention by omission to keep a log,

Bection 281 of The Merchant Shipping Act, 1854, enacts that every
entry in an official log shall be made, “as soon as possible,” after
the occurrence to which it relates.

2. Held, (following Attwood v. Emery, 1 C.B, N.S,, 110) that the words
“as soon as possible” should be construed to mean *within a
reasonable time;”’ and what is a reasonable time must depend
upon the facts governing the particular case in which the guestion
arises.

THIS was an action in rem against a ship for an al-
leged infraction of the laws and regulatlonb respecting
the taking of seals in Behring Sea.
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By the statement of claim it was alleged as fol-
lows :— :

1. The ship Beatrice is a British vessel registered at
the port of Vancouver, in the Province of British
Columbia.

2. The said ship Beatrice, L. Olsen, master, set sail
from the port of Vancouver on the 4th day of July,
1895, for the North Pacific Ocean for the purpose of
hunting and sealing there.

3. The said ship Beatrice was seized by C. L. Hooper,
a captain in the revenue cutter service of the United
States, commanding the United States revenue steamer
Rush, on the 20th day of August, 1895, in the Pacific
Ocean in latitude 54° 54’ 03” north and longitude 168°
31’ 21" west.

4, From the 2nd day of August, 1895, down to and
at the time of the seizure aforesaid; the said ship
Beatrice was engaged in fur seal fishing, and the date
and place of each fur seal fishing operation, and also
the number and sex of the seals captured upon each
day were not entered by the master of the said ship
Beatrice, in the official log-book of the said ship
Beatrice, as required by the Behring Sea Award Act,
1894 ; the last entryin the said official log-book having
been made on the 14th day of August, 1895.

5. At the time of the seizure aforesaid there were on
board the said ship Beafrice one hundred and forty-
seven seal skins captured during the said voyage, and
only sixty-four seal skins were and have been entered
in the said official log-book.

6. On the 21st day of August, 1895, the said ship
Beatrice with her fur seal skins and her equipment,
and everything on board of her, were handed over to
Frank A. Garforth, lieutenant commanding Her
Majesty’s ship Pheasant, at Ounalaska, by the said
Captain C. L. Hooper.
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7. The said Lieutenant Commander F. A. Garforth
endorsed the certificate of registry of the said ship
Beatrice, and directed the said master, L. Olsen, to pro-
ceed direct to Victoria with his said ship. Beafrice, and
report to the Customs there.

8 On the arrival of the ship AReatrice at Vic-

toria aforesaid there were on, board the said ship

Beatrice two hundred and two fur seal skins, which
were captured during the said voyage, and -the
said skins were at the request of the owner and by
consent sold for $1,818, which said sum was on the
24th day of September, 1895, deposited in-the savings
bank department of the Bank of British Columbia, to
abide the event of this action and to be dealt with as
this honourable court shall direct. '

Arthur Yerbury Moggridge, commander in I-I M. S
Royal Arthur, claims the condemnation of the said ship
Bealtrice, and her equipment and everything on board
of her, and the proceeds thereof, on the ground that
the said ship at the time of the seizure wasin the waters
of the Pacific. Ocean in latitude 54° 54" 03" north and
longitude 168° 81" 21" west, engaged in fur seal fishing
and prior thereto, from the 2nd day - of Aungust, 1895
to the date of the said seizure, had been engaged in fur
seal fishing in the waters of the Pacific Ocean, and the
master did not enter accurately in her official log-book
the date and place of each fur sealing operation, and
also the number and sex of the seals captured upon
each day, as required by the Behring Sea Award Act:
1894. '

The following is the statement of defence:— -

1. Charles Doering, of the clty of Vancouver, in the
province of British Columbia, is the sole owner of the
schooner Beatrice.

2. Paragraph 2 of the sta.tement of claim, as to the

salllng of the schooner Beatrice, and the purpose there-
of, is admitted.
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8. The schooner Beatrice was seized as alleged, but
in latitude 55° 1’ N. and longitude 168° 55' W.

4. The Merchant Shipping Act, 1854, is relied on,
and more particularly sections 280 to 28%7, inclusive.

5. That the master of the schooner Beatrice did enter
accurately the date and place of each fur sealing opera-
tion, and also the number and sex of the seal captured
upon each day in his log-book and account book of the
seal catch.

6. The official log-book was duly entered up in pur-
suance of the Behring Sea Award Act, 1894, until the
14th day of August, 1895.

7. The master has entered up his log-book and
account book of the seal catch up to the 18th day of
August, 1895, and the schooner Beafrice was boarded
and seized early on the morning on the 20th day of
August, 1895, and in accordance with the master’s cus-
tom in that behalf—the master's log-book would, on
the 20th day of August, 1895, be entered up showing
the fur sealing operation of the 19th day of August,
1895 —and also the account book written up showing
the number and sex of the seals captured upon the
19th day of August, 1895, but the master was prevented
from so doing by such seizure.

8. The master of the schooner Beatrice in pursunance
of The Merchant Shipping Act, 18564, would have. but
for being prevented as aforesaid, made entry in the
official log-book of all proper occurrences and as
required by the Behring Sea Award Act, 1894, show-
ing the date of the required occurrences, and the date
and place of each fur sealing operation, and also the
number and sex of the seals captured upon each day
from the original data so kept in his log-book and
account book of the seal catch, and the master was
entitled to make such entry within twenty-four hours
after the arrival of the schooner in port.
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9. At the time of the seizure there were on board
the schooner Beatrice 147 seal skins captured durlng
the said voyage. ,

10. Paragraphs six and seven of the statement of
claim are admitted.

. 11. On the day of the seizure of the schooner Beatrice
and after such seizure, 52 fur seals were taken in addition
to the 147 fur seals aboard the schooner at the time of
seizure, the boats being out engaged in their sealing
operations at the time of seizure, and were brought
aboard after the schooner’s official log-book was taken
from the master, and after the master's log-book was
initialled by the revenue officer. |

12. The seal skins, 202 in number, were by mutual
consent sold for $1,818, which sum was on .the 24th
day of September, 1395, deposited in the Savings Bank

Department of the Bank of British Columbia to abide
" the event of this action and to be dealt with as this
honourable court shall direct.
~ 13. The defendant says that if the master erred in
not entering up the official log-book as alleged, that it
is only a matter for the imposition of penalties as pro-
vided for in section 284 of The Merchant Shipping Act,
1854, and not a matter for forfeiture of the schooner.

And by way of counter claim the defendant Charles
Doering, the owner of the schooner Beatrice, says :—
That he has suffered great damage by reason of the
‘seizure.

And he claims as follows
1. Judgment against Her MaJesty or Arthur Yerbury
Moggridge, commander of H. M. 8. Royal Arthur for
the damage occasioned to the defendant by the seizure
‘and detention of the schooner Beatrice, in that there
were no reasonable grounds for such seizure and deten-
tion, and for the costs of this action. _

‘2. To have an account taken of such damage.
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3. Such further and other relief as the nature of the
case may require.

Issue joined.

This cause came on for trial at Victoria, before the
Honourable Theodore Davie, C.J., Local Judge for the
Admiralty District of British Columbia, on the 18th
November, 1895.

C. E. Pooley, Q.C. for the Crown ;

E. V. Bodwell, Esq. (with him G. H. Barnard) for
the defendant.

Davig, C.J.; L.J. now (November 18, 1895) delivered
judgment.

The charge against the Beatrice is that, whilst en-
gaged in seal fishing, the master did not enter in her
official log-book the date and place of each fur sealing
operation, and also the number and sex of the seals
captured each day, as required by the Belring Sea
Award Act, 1894. No other offence is charged against
the ship, and for the offence above mentioned the pre-
sent action is brought for the forfeiture of the vessel,
her equipment, and everything on board.

It appears that the Beatrice was seal fishing from the
2nd to the 20th of August, on which latter date she
was seized by the U.S.S. Rush. It seems that the en-
tries had been duly made in the official log-book up to
and including the 14th August, but none since, al-
though fur seals had been captured on each subsequent
day.

Article 5 of the scheduled provisions of the Behring
Sea Award Act, 1894, enacts that the masters of vessels
engaged in fur sealing shall enter accurately in their
official log-book the date and place of each fur sealing
operation, and also the number and sex of the seals
captured upon each day. Subsection 8 of section !
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enacts that the provisions of The. Merchant Shipping
Act, 1854, with respect to official logs (including- the
penal provisions) shall apply to every vessel engaged
in fur seal fishing, and section 281 of The Merchant
Shipping Act, 1854, provides that every -entry in an
official log shall be made as soon as possible after the
occurrence to which it relates, and if not made on the
same day as the occurrence to-which it relates, shall
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be made and dated so as to show the-date of the occur-

rence and of the entry respecting it; and that in no case
shall any entry therein in respect of any' occurrence
happening -previously to the arrival of the ship -at
her final port of discharge be made more than 24 hours
after her arrival. :

Under section 1, subsection 2, of the Behring Sea
Award Act, 1894, “ if there 1s any contravention of the
Act (and the scheduled provisions are made part of the
Act) the ship employed in such contravention, and her
equipment and everything on board thereof shall be
liable to be forfeited to Her Majesty as if an offence
had been commitied under section 103 of The Merchant
Shipping Act, 1894.

Assuming then a contravention of the Act owing to

the neglect of the master to'keep up his log, can the

ship be said to be ‘‘ employed ” in such contravention,

as it is only when “employed” in the contravention -

that she is subject to forfeiture ?
If the contravention had been the taking of saals at
a prohibited time or place or in a proscribed way, the

vessel might fittingly besaid tobe “employed ” in the

contravention; but the keeping of the log is another
matter, that is the master's duty. I cannot see how
the vessel can be said to be “ employed” in keeping
the official log, or in omitting to keep it.

But, beyond this, following the general provmons of
subsection 2, which, among other th1n0‘s 1mpose the
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1895 forfeiture of a vessel employed in contravention of the

Tre Act, is subsection 8, which says that the provisions of

QUEEN The Merchant Shipping Act, 1854, with respect to

Ter Sure official logs (including the penal provisions) shall

BRATRICE. apply to every vessel engaged in fur seal fishing. The

Tetne™ penal provisions of The Merchant Shipping Act, section

fudament- 984, subject only the master to a particular penalty for

not keeping the official log-book, such penalty being a

fine of £5 or £30,according to the offence. No penalty

or forfeiture whatever attaches to the ship. The par-

ticular provision of The Merchant Shipping Act, 1854, in-

flicting a fine only upon the master, seems to be in-

compatible with the general provisions of subsection

2 of the Act of 1894, imposing a forfeiture, and such

being the case, and following the well recognized rule

of construction laid down in Churchill v. Crease (1),

Pilkkington v. Cooke (2), and Taylor v. Oldham (8), sub-

section 2, imposing forfeiture of the vessel, must be

read as expressly excepting a contravention ‘by omission

to keep a log. Hence, the vessel is not liable to be

proceeded against, although the master might be
punished by a fine.

But I am by no means persuaded that the captain
was punishable for or guilty of any culpable omission
in respect of the official log. As before pointed out,
by section 281 of The Merchant Shipping Act, 1854, every
entry in an official log is to be made assoon as possible
after the occurrence to which it relates.

“ As soon as possible ” means ‘* within a reasonable
time,” Attwood v. Emery (4), Cammell v. Beaver Ins. Co.
(5), Hobson v. Western Assurance Co. (6); and whatis a
reasonable time must depend upon the facts governing
the case in which the question arises.

(1) 5 Bing. 180. (4) 1C. B, N. 8., 110.
(2) 16 M. & W. 615. (5) 39 U.C. Q. B. 8.

Q.B 8
(3) 4 Ch. D. 395. (6) 19 U. C. Q. B, 326.
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Here it was proved in evidence that the captain kept . 1895
a book of account with his hunters, who were paid ac- ‘Ton
cording to the sealstaken, and this book was kept in the 'Q‘_JSEN
cabin, constantly open and in wuse; and contained a TwE SEIP
daily entry of the particulars of the catch. Besides DPATRICE.

this the captain kept his ship’s log, in which were feasons
entered daily particulars of the voyage other than the?&ment.
capture of seals, whilst the official log-book was kept

locked up. The crew, besides the hunters, consisted

only of the captain, mate and cook. The hunters would

leave the ship in their boats at 5 ara., and generally

remain out until evening, and the crew of three left on

board would have their time well occupied, par-
ticularly in rough or foggy weather, in navigating the

vessel and keeping the boats in sight or hearing.

At night when the boats came in, the captain would
take, on deck, particulars of the capture, and then go
below and enter them in the account-book. When
time and convenience afforded relaxation from other
duties, the captain would make entries in his official
log, which had, in this case, been duly posted up to
and including the 14th of August.

The ship’s log shows that between the 15th and 20th
August there was considerable fog and bad weather.
I am unable to say, under these circumstances, that the
captain permitted an unreasonable time to elapse in-
making entries in the official log. .

On these grounds I am of opinion that the action for
condemnation wholly fails, and as, in my judgment,
the charge upon which the vessel was arrested was of
something for which arrest could not legally be made,
no question of reasonable ground for the arrest arises,
and, the ship having been arrested when in the pur-
suit of a legal and profitable employment, is entitled
to recover damages therefor. . '
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1895 I therefore dismiss the action for condemnation with
Tae costs; and I direct a reference as to the damages to
QUfEN which the ship is entitled for her illegal arrest and

Tag Sarr detention.

BraTRICE.
Judgment accordingly.

M—:n- .
amagment,  Solicitor for plaintiff: €. K. Pooley.

—

Solicitor for ship: E. E. Wooton.
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JAMES MURRAY axp MERRITT A.] . 1895
CLEVELAND .cviv s oo e, } CLAIMANTS§ oo
C AND ‘ ' —_—

HER MAJESTY THE QUEEN .............DEFENDANT.

Contract for construction of canal works—Progress estimates— Uertificate of
engineer—Condition precedent to right to recover-—Position of court in
“regard Lo revising same—Refusal to give certificate.

By their contract with the Crown for the construction of certain
! works on the Galops Canal the claimants agreed, inter alia,
that cash payments, equal to 90 per cent of the work done,
approximately made up from returns of progress measurements
and computed at contract prices,should be made to them monthly
on the wrilten certificate of the engineer, stating that the work so
certified by him had been executed to his satisfaction and
amounted to & sum computed as above mentioned. This certifi-
cate was to be approved by the Minister of Railways and Canals,
and to constitute “a condition precedent to the right of the con-
tractors to be paid the said 90 per cent or any part thereof.” It
was further agreed that the remaining 10 per cent “should be re-
tained until the final completion of the whole work to the satis-
faction of the chief engineer for the time being having control over
the work, and that within two months after- such completion, the
remaining 10 per cent would be paid.” It was also agreed that
the written certificate of the engineer certifying to the final coms-
pletion of said works to his salisfaction should be a condition
- precedent to the right of the contractors to be paid the remaining

10 per cent or any part thereof.

Held, that as the parties had agreed to be bound by the. judgment of
the engineer, the court had no power to alter or correct any
certificate given by him in pursuance of the terms of the
contract, )

2. Thatin the absence of fraud on the part of the engineerin declining
to give a certificate for a claim put forward by the contractors,
the court will not review his decision.

THIS matter came before the Exchequer Court upon
a reference from the Department of Railways and

Canals of Canada, under the provisions of section 23
2%
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of The Exchequer Court Act, 50 and 51 Vict. Cap. 16.

Murrar& No pleading were filed on either side, the case being
CLEVELAND heard and the evidence taken upon the reference.

THE
(QUEEN.

The claimants alleged that the sim of $8,907.30 -was
due to them upon a contract, dated the 14th November,

statement [888, for the enlargement and deepening of the upper

of Facts.

—a—

or western end of the Gralops Canal on the St. Lawrence
River and the construction of the necessary locks,
weirs and other works to effect that object. -

At the time the alleged claim arose the work under
contract had proceeded for several. years, and the con-
tractors had received and been paid a large sum on
progress estimates, from time to time, as the work pro-
gressed.

The claimants complained that by the progress esti-
mate of the 26th September, 1893, which covered the
work done and material delivered en the contract up
to the 31st August, 1893, the Chief Engineer of the
Department of Railways and Canals had undertaken to
re-classify some of the work which had appeared in the
former progress estimate of March, 1893 : that by this
re-classification the total amount certified for payment
was $9,897.00 less than it should be, and that the said
sum less ten per cént drawback, reducing it to
$8,907.30, should have been paid them on the Septem-
ber estimate, in addition to the amount they then re-
ceived.

The particular work in question with respect to
which the re-classification had been made, came under
item No. 6 of the schedule in the contract, whlch
read as follows :— :

“ Earth excavation—Over water-line for the widen-
‘“ing of canal on the north side, from a point 100 feet
“ east of present guard-lock to end of section, includ-
“ing all kind of material (solid rock and boulders con-
“ taining one-fourth of a cubic yard excepted), hauling
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*the same across canal and for a distance of 700 feet to 1895 .
“ 3,600 feet to form a dam on Round Bay shoal to in- Mymrat &
“ close space for lock................per cubic yard 50 cents.” OLEVEI‘A-ND
The specifications showed that a lock and dam were Tre

to be constructed. The earth material for the making Qurmx.
of the dam was to be procured from a point en the ${oment
side of the river opposite to the site of the dam — ~—
which point was called “McLaughlin’s Hill.” The
quantity of material in this hill proved to be insuffi-
clent by some 89,588 cubic yards for the completion of
the work. For the hauling and placing of material
from the place named and depositing in the dam, the
contractors were entitled under item No. 6, to be paid
50 cents per cubic yard of the schedule of prices. The
deficiency was made up with the approval of the en-
gineer in charge of the works, by using the material
taken from the lock-pit to complete the work of the
dam. The lock-pit was immediately adjacent to the
dam and by the 8th item of the said schedule, the ma-
terial from the lock-pit was to be carried a distance of
1,500 feet and deposited in Round Bay, and for'so haul-
ing and depositing such material, the contractors were
to be paid 60 cents per cubic yard. .

' The material was not returned in the monthly esti-
mates, from time to time, at fifty cents a cubic yard for
the taking of it over and putting it into the dam, the
resident engineer saying that he had no formal instrucs
tions from Mr, Page, the then Chief Iingineer, to return
it under any particular item of the schedule so far as
the work of taking it over and putting it into the dam
was concerned. The claimants had then glready been
paid for the excavation of it under items 8 and 13 of
the schedule. _ ‘

Mr. Page died in July, 1890, and no material had up.

to that time been so included in the estimates. In
September, 1890, on the contractors . farther urging
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that it be included in the monthly estimates, the resi-

Munray & dent engineer, Mr. Haycock, as directed by the then
CI‘E":)”L"‘ND Chief Engineer, the late Mr. Trudeau, with the approval

THE
QUEEN.

Statement
of Facts.

of the then Minister of Railways and Canals, the late
Right Hon. Sir John A. Macdonald, returned it, one-
half in the October estimate and one-half in the
November estimate for 1890, under item 6 of the
schedule of prices, that is to say fifty cents a cubic
yard, the same as the material taken from McLaughlin's
Point.

These estimates were duly signed by the Chief
Engineer and approved of by the Minister and paid
over to the claimants,and from month to month there-
after until March, 1893, the works progressed and esti-
mates were duly issued and paid.

In December, 1892, Mr. Trudeau ceased to be chief
engineer, and was succeeded by Mr. Schreiber, who
certified the monthly estimates for December, 1892,
and February, 1893, there being none for January.
After February, 1893, Mr. Schreiber caused an examina-
tion and re-measurement of the works to be made ; and
in consequence, although the works were being still
prosecuted, no estimate was issued after Febiuary
until September, 1893, the one numbered 45, which
takes the place of estimates 43, 44 and 45.

By the examination and re-measurement referred to,
Mzr. Schreiber, having ascertained that the claimants
had been paid for the excavating of the 89,588 cubic
yards according to the prices partly of item 8 and
partly of item 18 of the schedule, and also at fifty
cents a cubic yard for carrying it over and putting it
into the dam, formed the opinion that they should not
have been paid for it under both these classifications,
and reported that the fifty cents a cubic yard should
be taken back from them as having been improperly
paid. The result of this re-classification was that the
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progress estimate of September, 1893, certified the total
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value of work performed and materials furnished by MURRAY &
the contractors under their contract. up to the 81st CLEVELAND

August, 1893, at the .sum of $722,592.53, instead of,
as the contractors claimed it should have been, the
sum of $782,489.58. The difference between these
sums with the ten per cent drawback deducted, is the
sum of $8,907.80, the amount of the claim.

The case came on for hearing on the 14th December,
1894, before the Judge of the Exchequer Court, who,
on the same day, gave judgment declaring the claim-
ants to be entitled to the amount of theirclaim and
costs, leave being reserved to the defendant to move to
set aside the judgment upon matters of law.

On the 29th March, 1895, the defendant moved to
set aside the judgment, pursuant to leave.

- W. D. Hogg, Q.C., in suppport of motion :—

This action, being brought on a progress estimate,
will not lie. (Emder on Building Contracts, p. 121;
Hudson on Building Contracts, pp. 272, 273. Tharsis
Sulphur Co. v. McElroy) (1).

v.
- THE
QUEEN,

Statement
of Facts.

9ndly. Even if my first point were refuted, claimants

have no right of action because the certificate upon
which they rely is not made within the requirements
of the contract; and it did not have' the approval of
the Minister of Railways and Canals. .

8rdly. The Chief Engineer had no right to deviate

from the contract, and it is only upon a deviation -

that the claimants could have a locus standi here.
D’ Alton McCarthy,Q.C., (with whom was A. Ferguson,
Q.C.) contra. ’
The Crown has not paid the full amount of the value
of the work done between the end of the period
covered by estimate No. 42, and the end of that
covered by estimate No. 45, as certified to in the latter.

(1)" 3 App. Cas. 1040.
R
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1895 The balance is the equivalent of the amount in ques-
Muzray & tion, and is not paid because Mr. Schreiber assumed a
CI‘EV:’“ND right, which he had not, of revising the estimates for
Tae  QOctober and November, 1890, and of reducing the

QuEy. price previously paid for putiing into the dam the
of Counser, 89,588 cubic yards of material in question, and of try-
ing to force the claimants to pay back the difference
between what they had been paid for this item and
what he allowed for it in estimate No. 45.

There is no authority under the contract for the
successor of the Chief Engineer to revise the progress
estimates of his predecessor; and, even if the price of
fifty cents a yard was not regularly fixed and deter-
mined, and even if the order to do the work was not
regularly given under the contract, these objections
cannot now be raised, as they have by the payment of
the estimates been waived.

The work for which payment is now claimed is in
reality part of the work done subsequent to February,
1893, and it has been certified to in estimate No. 45.

If the Chief Engineer has given a certificate once
that the work claimed for has been done, and that it is
worth so much at contract prices, that is all thatis
necessary. The contractor cannot be refused payment
because the certificate is not in a certain form.

Each progress estimate ought, according to clause
25 of the contract, to show only the work done in the
previous month ; not for the.whole period from the
beginning of the work. If this mode had been adopted
by the Department instead of the present one of includ-
ing all the work over again in each month, the claim-
ants’ contention would be perfectly clear on the face
of estimate No. 45.

Then who is to settle this question as to the price of
the material ? To determine whether it should be 25,

40, or 60 cents? I say that the authority to determine
4 B
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that fact must be found within the four corners of this 1895
coniract. My contention is that it was quite within Myrray &
the competency of the engineer to make the arrange- CLE_“"‘,‘.LAND
ment he did with the contractors. The work that had  Tuz-
to be done was the making of this dump. What was Q?_EE"
done was not new work not contemplated by the con- ¥ &mrmen.
tract, and no new written order was required for it.
What was done was merely a change made in order to
make the work for which the contract was entered
into, less expensive. What the engineer did he was
clearly empowered to do under the provisions of the
contract. ’

Clause 8 of the contract gives the right of deciding
upon the price of the work to the engineer in charge,
and it says that his decision shall be final. Now the
engineer determined that this work had to be paid for
under item 6 of the contract. If that be so, and it is
50, how does the argument of my learned friend apply ?
Counsel for the Crown says that this is an alteration of
the contract under clause 5. And he farther contends
that there should be an authority in writing for the
work done before the claimants can maintain this
action, although they have done the work. Now it is
clear that in contracts of this class, of a class which
provide that no claim should be made for additional
work done without the written order of some person
in authority—and they are usually building contracts
—a written certificate of the work done made after the
work is completed, is of itself sufﬁcieﬁt, and bars the
employer from denying the sufficiency of his servant’s,
that is the engineer’s, authority. [He cites Goodyear v.
Weymouth (1) ; Connor and Olley v. Belfast Water Com-
- misstoners (2).; Harvey v. Lawrence (3).] Now it is true
that all these cases are upon final certificates, there are

()) 35 L. J. C. P. 12. (2) 5 L. R. (Ir.) C.L: 55.
(3) 15 L, T. N. S. 571.
. R ,

-~
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no cases in regard to progress estimates upon this
point. But there is nothing in the facts of the case
before your Lordship to exclude the principles of law
as laid down in the cases I have cited. The case of
Tharsis Sulphur Co.,etc. v. McElroy (ubi sup.), does not
apply to the facts of this case. In that case there was
a positive expression of intention that nothing would
be due until the work was done, but that advances
might be made under the terms set out in the contract.
Now in the case before your Lordship, we agree to do
the work, and Her Majesty agrees to pay us advances
on progress estimates. That is, we are to be paid in the
manner set out in the contract at length. [He cites
Pickering v. Ilfracombe Ry. Co. (1) ; also in Hudson on
Building Contracts (2).]

Counsel for the Crown’s next point was that no
action would lie on this certificate because it was not
approved by the Minister, but he loses sight of the
fact that the money has been paid. I maintain that
an action properly lies upon the certificate, and that in-
asmuch as the certificate has been acted upon by the
parties it was not competent for the engineer, Mr. Col-
lingwood Schreiber, to correct it. The certificate hav-
ing had the approval of Mr. Trudeau, it was not open
to Mr. Schreiber to correct it. [He cites Freeman v.
Jeffries (3).] All the evidence points to the fact that
there is no mistake in the certificate, and it could not
be corrected on that ground. The certificate we are
entitled to is the certificate of the engineer for the time
being, and his successor cannot correct it. The work
has been done and has been certified to in accordance
with the law and the contract, and therefore we are
entitled to recover. [He cites Goodyear v. Weymouth
(4) ; Harvey v. Lawrence (5).]

(1) L. R. 3 C. P. 235. (3) L. R. 4 Ex. 189.

(2) P. 276. (4) 35 L. J. C. P. 12.
(5) 15 L. T. N. S. 71.
R
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THE JUDGE OF THE EXCHEQUER CoURT now (Nov- 1895
ember 23rd, 1895,) delivered judgment. ‘ MURmaY &
The claimants’ demand to be paid the sum of CEEVELAND
$8,907.80, in controversy in this case, is, I think, onthe THE
merits of that controversy, a just one. But the Crown QUEES.
says, among other defences to which it will not be ™egsemes
necessary to refer, that for this sum the claimants have """
not procured, as required by the contract on which the
action is founded, the certificate of the engineer and
the approval of such certificate by the Minister of Rail-
ways and Canals, and that for that reason the judg-
ment for the claimants entered in this case should be
set aside. That contention must, it seems to me,
prevail.
For the claimants it is argued that the progress
estimate or certificate of 26th September, 1893, is suffi-
cient to sustain the action. That is a certificate that
the total value of work performed and materials fur-
nished by the claimants under their contract up to the
31st August, 1893, was $722,592.568, the drawback to be
retained $72,252.68, and the. net amount then due
$650,340.00, less previous payments. The latter sum
has been paid in full ; there is no dispute about that.
But what happened to give rise to the present contro-
versy was this: In the progress estimate next preced-
ing that of the 26th of September, 1893, that is in the
certificate of March, 1898, the engineer had returned
the total amount of work done under item 6 of the
~description of work given in the 24th clause of the
contract at 160,810 cubic yards at 50 cents per cubic
yvard. In the progress estimate of the 26th of Septem-
ber certain reductions.and are-classification of the work
done were made ; and, among others not now in ques-
tion, the total work under such item 6 was reduced by
39,588 cubic yards, which were elsewhere, under the
re-clagsification, returned at 25 cents per cubic yard.
The result was to reduce the total amount that but for
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1895 such re-classification would have been certified for, by
Murray & 25 cents a cubic yard on 389,588 yards, or by a sum of
CLEV:)”.LAND $9,897.00, from which, deducting the ten per cent. for

Tee  drawback, we get the $8,907.80 now in question.

QU__E_L_\ Between these two progress estimates the new work
Weasons  described in item 6, referred to, amounted to only 1,209
Fndgment cubic yards. Ifit had happened that such new work
had amounted to 39,588 cubic yards, or more, it would
have been obvious of course that the effect of what the
engineer did was to prevent the claimants from getting
for such 39,588 cubic yards of new work the price pre-
scribed in item 6 and to give a lesser price under
another classification. But because the work of the
description mentioned in such item 6, done between
the dates of the two progress estimates referred to, was
less than 39,588 cubic yards the immediate result was
that part, and as it happened the larger part, of the
reduction occasioned by the re-classification of that
quantity went to reduce the amount which the claim-
ants were entitled to for other work about which there
was no dispute and for which the engineer was cer-
tifying. For that reason it is argued that the court
should treat the progress estimates of September 26th
as being in fact and substance a certificate for $732,-
489.68, with an amount of $9,897.00 deducted from or
charged against il for insufficient reasons; that in that
view the engineer has in fact certified for $9,897.00,
on which the sum of $8,907.80, for which judgment
was entered, is actually due and has not been paid.
With that view I cannot agree. What appears to me
to be perfectly clear and plain about these certificates
or progress estimates which the engineer has given, is
that I have no right or authority to alter or correct
them. To do so would be to substitute my judgment
and certificate for his in a case in which the parties
have agreed to be bound by his judgment and his cer-
tificate. Turning to the certificate of September 26th,
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1893, I find that he certifies that the total valne of the 1895
work performed and materials furnished by the claim- yyrmar &
ants up to the 31st of August, 1893, was $*’"2 592.53. CLEVELAND
That sum may be right or'it may be wrong. It is un- The
doubtedly the sum that he intended to certify for, QUEEN.
There is no mistake about-that, and I must, I think Rensons
take the certificate as I find it and for-the sum therein "““3’“‘“‘»
mentioned, neither more nor less: - It is conceded that
of ‘that sum the claimants have been paid all that is
due to them. .If the amount now in controversy had
been certified for it too would no doubt have been
paid. It is because the engineer has refused to give
his certificate for such amount- that the parties are in
court at all. That is the broad fact of the case, and
although I do not think his reason for refusing to cer-
tify to be a good reason, the claimants have agreed to
abide by his judgment, It is conceded, as I under.
stand the argument,. that if any mistake. had- in fact.
been made in the earlier progress estimates either as to
quantity of work done, or in the classification of such
work, the engineer might, in the certificate of Septem-
ber 26th, have corrected such' mistake, and' the claim-
ants would have had nd cause of complaint. That is,
for a good reason he might have revised the quantities
or classification., But then the engineer is, in .the
absence of fraud- or improper conduct, of which there
is not the slightest suggestion in this case, the judge
of whether the reason or grounds upon which he acts
or refuses to act are sufficient or insufficient, and what
he has done or not doné is in elther case equally
beyond review here. ' - ‘

-The judgment for the claimants herein Wlll be set

asnie. and judgment entered. for the defendant with
costs.

fud oment accordmgly
Sohcltor ior clalma,nts A. Ferguson. .
" Solicitors for deiendant . O'Connor & Hogt,
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HER MAJESTY THE QUEEN.............. PLAINTIFF ;

AND

SAMUEL MOSS AND THE SUPER-
INTENDENT-GENERAL OF IN-} DEFENDANTS.
DIAN AFFAIRS...cocviivniininnn creeeans

Pudblic work—Injurious affection—Destruciion of highway — Measure of
damages—Qbstruction to navigation.

Where lands are taken for a public work, and other lands, held with
those so taken, are injuriously affected by the construction of the
work, the measure of damages is, in general, the value of the lands
taken and the depreciation in value of such other lands.

2. The claimant’s lands were situated upon an island connected with
the mainland by a highway carried over a structure in waters that
were, in law, navigable, but had not been used for the purpose of
navigation, being only some five or six feet in depth. The ob-
struction had been acquiesced in for many years. The Crown
had repaid to the land owners on the island money- the latter had
expended in repairing the highway over this structure, and the
municipality had also expended money in repairing the highway
where it erossed such waters. By the construction of a public work
this highway was flooded and destroyed. The Crown, how-
ever, treated it as a public way, and substituted another way for
it that mitigated, but did not wholly prevent, the depreciation in
value of the claimant’s property.

Held, that even if the Iegislature had not authorized the obstruction
in such navigable waters, the claimant was entitled to compensa-
tion for the depreciation caused by the construction of the public
work, inasmuch as such depreciation did not arise from any pro-
ceeding taken by the Crown for the removal of such obstruction,

THIS was an information by the Crown for the expro-
priation of certain lands in the township of Cornwall,
Stormont County, Ontario, for the purposes of the con-
struction of the Sheik’s Island Dam.
The facts are stated in the reasons for judgment.
The case was tried at Cornwall on the 5th, 6th and
7th days of November, 1895.
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G. Leitch, Q.C. for the defendant Moss : The. in- 1895
habitants of the island were entitled to use the old . Ty
bridge ez necessitate. They enjoyed the user of this QU:’EN
bridge for nearly seventy years. Desides this the Mo'fs’s
- stream was not navigable, and. the Crown never had argumens
a right to remove the bridge as an obstruction to navi- or Commset:
gation. A prescriptive right to the nse of the bridge
as part of the highway had accrued beyond a doubt -
before the destructlon of the hlghway Compensatmn _
must be made. - -

- W. D. Hogc, Q.C.. and .T Bergin, Q C. for. the Crown
and the Superintendent-General of Indian Affairs :—
This bridge is laid across part of the bed of the stream
of the 8t. Lawrence river, therefore the islanders could '
not acquire: any rights by preseription that would in-
terfere with the jus publicwm. The local legislature
could not authorize such an interference. The obstruc-
tion. to navigation could have been abated at any time,
and the Crown. having now removed it no right to
compensation subsists on behalf of anyone. (Dizon v.
Snetsinger: (1); Queddy River Driving Boom Co. V..
Davidson. (2). : ' -

' Mr. Leitch, replied.

TuE Jupek oF THE EXCHEQUER CauRTnow (Novem-
ber 23rd, 1895) delivered judgment. L e

The defendant Samuel Moss is in possession of a
farm situate on Sheik's Island in the township. of
Cornwall and: eounty of Storment. The fee in the land
on Sheik’s:Island is in the Crown for the benefit of the
Iroquois Indians of Saint Regis, and Moss, and: other
accupiers of lands thereon, hold their lands as assignees -
under a lease of such. lands to their predecessors- in
title for a term of nine hundred and ninety-nine years.
The farm that Moss is in possession of contained, in

(1) 23.9U.€.C.F. 235, (2) 10 Can. S:C.R. 222.
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January, 1894, one hundred and thirteen and a half
acres. On the 12th of that month the Crown, through
the Minister of Railways and Canals, for the use and
enlargement of the Cornwall Canal, a public work of
Canada, expropriated ten acres and eighty-five one-
hundredths of an acre of the land theretofore forming
part of this farm ; and the parties have agreed upon the
compensation to be paid for the land so taken by the
Crown, and for damages occasioned by the severance,

as well as upon the amount that is to be deducted

therefrom and paid to the Superintendent-General of
Indian Affairs in respect of the Indian title. The only
questions to be determined are:—Is the defendant
Moss entitled also to compensation for the depreciation
in value of his farm occasioned by the construction of
the public work, and, if so, the amount of such com-
pensation. The latter guestion presents under the
evidence little or no difficulty. There can, I think, be
no doubt that when the works that are now in pro-
gress and for which the lands mentioned were taken,
are completed the defendant’s farm will be lessened or
depreciated in value by the amount claimed namely
one thousand dollars.

Sheik’s Island lies at the foot of the Longue Sault
Rapids of the Saint Lawrence River. At this point
the river divides itself into three channels or branches,
Sheik’s Island lying between the north channel and

the middle channel. The north channel forms part of

the navigable waters of the Saint Lawrence, though it
does not appear to have been used for the purposes of
navigation, the normal depth of water therein being
some five or six feet. Since 1838, and perhaps from a
time anterior to that, the inhabitants of the Island
have had communication with the mainland by a
bridge across this channel at or near the villige of
Moulinette ; and in the construction at this point of the
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Cornwall Canal in 1833 or 1834, a way was provided
by a tunnel under the canal by which the highway
from the Island across this bridge was carried to the
north or Moulinette side of the canal. This bridge
was carried away in 1851, and was then rebuilt upon
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a new site, a short distance from that previously Sudgment.

occupied. In rebuilding the bridge the inhabitants
made use of what was called a dam that had been
made for milling purposes, and which was built in
the middle of the channel and part of the way across
the same. In 1861 the Government of the Province of
Canada paid to a number of the inhabitants of the
[sland one thousand dollars to indemnify them for work
and money expended on the bridge, and the municipal
authorities have from time to time expended money in
repairing the bridge and maintaining the highway
which connect and form the only means of com-
munication between the island and the mainland.
This bridge and partial dam formed no doubt an
obstruction to the navigation of the cliannel such
as such mnavigation was; and there is nothing to
show that there was ever any legislative authority
to justify or legalize the obstruction, ‘unless the
clause in The Expropriation Act (1) to which I ghall
presently refer is sufficient for that purpose. The
channel was not used for the plirposes of navigation.
'It, was necessary and proper that the lessees of the
- island should have a way to the mainland, and every
one, including the Crown, no doubt acquiesced in the
maintenance of the obstruction. In the execution of

the present work of enlarging the Cornwall Canal two

large dams have been constructed across the north
channel, one:at the west or upper and the other at the
east or lower end of Sheik’s Island, and when the
works are completed the canal will-be turned into and

s

C T (1) 52 Viet..c.-13, s. 34.-
3 .
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through this channel, which will then cease to be one
of the channels of the Saint Lawrence, and will be-
come a part of the Cornwall Canal, the water level
of which is at this point much higher than the
level of the Saint Lawrence River. The result of this
will be that the highway from the island to the main-
land will be submerged and destroyed, and the in-
habitants of the island will be deprived of the means
of communication that they have had with the village
of Moulinette, at which place they have been accus-
tomed to attend church, to send their children to
school, and to transact their business as farmers. To
meet this difficulty the Minister of Railways and
Canals proposes, and it is part of the work contem-
plated and in progress, to substitute a highway to the
village of Mille Roches, some three or four miles east
of Moulinette. This proposed highway will be carried
over the lower dam and then across the canal by a
bridge. This substituted highway will mitigate the
inconveniences to which any person in the occupation
of lands upon the island would otherwise be put, and
will lessen the depreciation in the value of land on
the island which would otherwise occur by reason of

‘the construction of the public work. But notwith-

standing this highway to Mille Roches, it must, T
think, be conceded that, when the proposed works are
completed, the part of the defendant Moss’ farm that
has been left to him will, by reason of such works, be
depreciated in value to the extent of one thousand
dollars. By the 3rd section of The Expropriation Act,

clause (f), the Minister of Railways and Canals is
given power, among other things, in such a case as
this, to divert permanently any road, strcet or way,
but before discontinuing any public road he is to sub-
stitute another convenient road in lieu thereof. It is
by virtue of this power, so I understand it, that the
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Minister proposes to divert or destroy the road or way 1895
from the island to the village of Moulinetteand to sub-  Tpy
gtitute therefor the proposed road or way to the vil- Q";:EN
lage of Mille Roches. Then the Act to which I have  Moss.
referred contemplates that the owner of land taken fora g,
public work shall be paid compensation not only for the saagment. -
land taken, but for damages occasioned thereto by the
constiuction of the public work (ss. 15 and 22), and it is
not in this case contended that the defendant would not -
be entitled to damages but for one thing. It is said that
the bridge and highway across the north channel of
the river was an obstruction to navigation ; thatit was
not a lawful structure or erection in and over such
channel, and that the Crown has a right to submerge
it and destroy it, without paying damages to anyone..
That, if conclusive against the defendant, would of
‘course apply only to such portions of the bridge and
highway as are an actual obstruction to navigation,
and not to other portions of the highway which are
_equally flooded and destroyed.

But we néed not, I think, concern ourselves with
what the rights of the Crown might have been had
proper proceedings been taken to have this bridge and
highway removed, or what it might without such pro-
ceedings have done had there been occasion to remove
the bridge to improve the navigation of the north
channel of the river. That is not what is being done.
 This channel, as we have seen, has been dammed off
from the St. Lawrence, and has ceased to be a channel
of the river, and has, or rather will, become a part of
the Cornwall Canal. The Minister treats the highway
in question as a public road, and proposes to.follow the
statute and substitute a way to Mille Roches in lien
thereof ; and I see no reason to depart trom the statute
in assessing the compensation to the land owners

where a part of their lands has been taken for the
3% '
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public work, and the remainder injuriously affected by
the construction thereof. The highway, from the
island to Moulinette, was one of the things that made
the lands on the island valuable. By its destruction
in the construction of a public work such lands are
lessened in value. That depreciation is mitigated, but
not wholly met by the making of a way to Mille
Roches. If no part of the defendant’s land had been
taken he might have been without remedy. Itis not
necessary to discuss that question. But a part having
been taken, the measure of damages is. I think, the
value of the land taken and the depreciation in value
of other lands, held with those so taken, occasioned by
the construction of the public work.

I am the better pleased to be able to come to this
conclusion, because I think that the bridge in question
is within the spirit, if not the letter, of the concluding
clause of the 8ith section of The Exproprialion Act,
which provides that every bridge, wharf or public
work theretofore constructed with the public money
of Canada in or over navigable water should be, and
be deemed to be a lawful work or structure.

There will be the usual declaration that the lands
mentioned in the information are vested in the Crown,
and the amount of the compensation money will be
assessed at $2,025.85, as follows :—

For land taken for the public work, and damages

resulting from severance, as agreed upon.... § 922 25
Interest thereon from Jan. 12th, 1894, to Nov.

230, 1895 ..vveveereeresrereeeieerreeessennreees connenens 103 10
Other damages, resulting from the construction of

the public work as mentioned.......co.coeenreenne 1,000 00

8§ 2,025 35
Of this sum of $2,025.85, the sum of $17.50 is to be
paid to the Superintendent-General of Indian Affairs,
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in respect of the Indian title in the lands taken, and 1895
the balance of $2,007.85 to the defendant, Samuel Moss. Tup
The defendant Moss will be allowed the costs of the QUEEN
issue as to damages resulting from the diversion of the Moss.
highway to Moulinette and the substitution of the Way peasons
to Mille Roches. ' Iudgoment.

-~ Judgment accordingly. T
Solicitor for the plaintiff: John Bergin.
 Solicitors for the defendant Moss: Leitch, Pringle &
‘ Harkness.

Solicitors for the Superintendent-General of Indian
o Affairs: O'Connor & Hogg.
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THE QUEEN oN THE INFORMATION OF "
THE ATTORNEY-GENERAL FOR THE : PLAINIIFF:

DOMINION OF CANADA, vvvveenn. .. fvaens
AND
HOLLAND H. ELDRIDGE.............. DEFENDANT. (1)
Fishing Bounty—R. 8. C. ¢, 95—Fishing by traps and weare—Right to
bouaty.

Defendants prosecuted fishing by means of brush wears and traps.
The wears were formed by brush leaders from the shore with a
pound af the extreme end. At low water the wears were dry,
and at neap-tide there would be some four feet of water therein.
The traps were constructed by means of a leader from the shore
and a pound at the end formed by netting stretched on poles or
stakes set upright in the bed or bottom of the water. Boats
were sometines, but not always, used to take the fish from the
wears and traps.

Held, that fishing by such means was not “deep-sea fishing’” within
the meaning of R. S. C. c. 95, and the Regulations made there-
under by the Governor-General in Council and the Instructions
issued by the Minister of Marine and TFisheries in the year 1891 ;
and that the defendants were not entitled to bounty as provided
by the said Act. )

THESE were four Special Cases submitted to the
court under the provisions of Rule 111 of the Rules
and Orders of the Exchequer Court of Canada.

The material facts were common to all the cases.
The following is the case agreed upon herein.

“This action was commenced on the 5th day of
April, AD. 1895, by an information filed at the in-
stance of the Attorney-General for the Dominion of
Canada, against the above named defendant to recover
$4.00, paid to the defendant on a fishing bounty claim
for the season of 1891.

(1) The following cases were ment : The Queenv. Jacoh E. Moor-

consolidated with this for the pur- house; The Queen v. Samuel Gidney ;
poses of argument and for judg- The Queen v. Holmes Saunders, et al.




VOL. V.] EXCHEQUER COURT REPORTS. 39

The following admissions, for the pur‘pose of thisin- 1895
formation only, have been agreed upon by counsel for Ty
the Crown and for the defendant : QU")EEN

1. The defendant was the owner of one-sixteenth of Exprmas.
a brush wear at Sandy Cove, in the County of Digby, scatement
in the year 1891. | of Facs.

2. The said wear was an ordinary low water brush |
. wear, formed by a brush leader from the shore and a
pound at the extreme end. At low tides the wear was
dry ; at neap-lides there would be four feet of water
in the wear.

8. The fish caught in the said wear were taken out
at low tide sometimes by men wading out around the
wear; and sometimes when the tide was not dead low
by seining the fish out of the wear into boats.

4. The boat owned by the defendant on which he
claimed bounty was 13 feet 4 inches long, and it was
employed in attending thls wear when necessary
during the season. :

5. The defendant’s share ‘of the product of the said
wear was three barrels of split mackerel, weighing
240 pounds each'; but these fish, fresh from the water
. and undressed, would weigh nearly 400 pounds.

6. The defendant also owned one-tenth of a seine
boat and seine. ‘

7. The defendant’s share of the mackerel caught in
the said seine, together with the mackerel caught in
the brush wear aforesaid, would weigh 2,500 pounds
of split mackerel. 4

8. The said boat used in attendmo the brush wear
was also used when necessary in attending the said
seine ; and was so employed in attending the said wear

. and seine more than three months during the season

of 1891.
9. At the close of the season for 1891, the defendant
filed the fishing bounty claim which is produced here-
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with, and marked exhibit “ A,” and was paid by the
Department of Fisheries the bounty of $4.00 claimed,
viz : $38.00 as fisherman, and $1.00 as owner of the said
boat,

10. The regulations for 1891, in reference to fishing
bounties, which are produced herewith and marked
exhibit “B,” were posted during the season in public
places at Sandy Cove where the defendant resided, and
they were read by him.

11. Defendant says that at the time he filed his
claim herein, he believed that he was entltled to the
bounty claimed.

12. The orders in council referring to fisheries and
payment of fishing bounties are admitted as a part of
this case.

The facts being as above stated the qﬁestion for the
opinion of the court is whether the defendant was en-
titled to the fishing bouuty of $4.00 paid to him, viz:
$3.00 as fisherman, and $1.00 as owner of the boat em-
ployed as aforesaid.

If the court shall be of opinion in the negative, then
judgment shall be entered for the plaintiff for the
sum to which the defendant was not entitled with in-
terest and costs of suits to be taxed.

If the court shall be of opinion in the affirmative,
then judgment shall be entered for the defendant with
his costs of defence to be taxed.”

The plaintiff filed certain exhibits to the Special
Case. Exhibit “ A,” was the defendant’s claim for
the bounty, which it is not necessary to print; exhibit
**B” consisted of the following :

“ PRIVY COUNCIL OF CANADA.
“ AT THE GOVERNMENT HoUSE AT OTTAWA,
“ SATURDAY, 21st day of November, 1891.
“ PRESENT— His Excellency the. Governor-General in
- “Counctl.
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““His Excellenicy underthe 'authpﬁiﬁy conferred upon
him by the Act 54-55 Victoria, chapter 42, intituled
“An Act to amend Chapter 96 of the Revised Sta-
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tutes,” intituled “ An Act to éncourage the dev elop- Emmnem
ment of the Sea Fisheries and the building of Fishing scatoment

Vessels,” and by and with the advice of the Queen’s
Privy Council for Canada, is pleased to order that the
sum of $160,000 payable under the said Act 54-55 Vic-
toria, chapter 42, shall be distributed for the year 1891,
upon the following basis:

“ VESSELS

entitled to receive the bounty shall be paid on the basis
of one dollar and a half ($1.50) per registered ton, pro-
vided, however, that payment to any one vessel shall
not exceed the sum of one hundred and twenty dollars
1($120.00), ohe-half of such bounty, or seventy-five cents
per ton to be paid the registered owner or owners of
the vessels, and an equal division of -the balance of
seventy-five cents per ton to be the basis of payment
to the crew, except in cases where one or more of the
crew shall have failed to comply with the regulations
necessary to entitle them to receive bounty; then the
amount of such share or shares shall not be paid.

_ “ Bo ATS.
“ Flshermen engarred fishing in boats, who shall also.
have complied with the regulations entitling them to

receive the bounty, shall be paid the sum of three
dollars ($3.00) per man, and the owners of the fishing

" boats shall be paid one dollar ($1.00) per boat.

“ Tt is further ordered that a compliance with the fol-
lowing instructions shall be necessary to entitle clalm-
ants to receive the bounty.”

“ (Certified)
" “(8gd.) - JOHN J. McGEE,
. “Clerk of the Privy Council.”

of Facts.
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“ FISHING BOUNTIES.
“1801.
“ INSTRUCTIONS 10 CLAIMANTS.
*“ BOATs.

“1. Claimants for fishing bounty, to be entitled there-
to, must have been engaged in deep-sea fishing for fish
other than shell fish, Salmon or Shad ; or fish taken in
rivers or mouths of rivers (these being the exemptions
under the Washington Treaty) for at least three months
and have caunght not less than 2,500 pounds of sea-fish
per man;”’

“2. No bounty will be paid to boats measuring less
than 18 feet keel, and not more than ¢hree men (the owner
included) will be allowed as claimants in boats wnder
20 feet;”

“ 3. Dates and localities of fishing must be stated in
the claim, as well as the quantity and kinds of sea-fish
caught;”

" “4. Agesof men must be given. Boys under 14 years
of age are not eligible as claimants ;”

“5. Returns must be verified by the solemn declara-
tion of claimants;” .

“6. Only one claim will be allowed in each season,
even though the claimant may have fished in two
vessels, or in a vessel and a boat, or in two boats. Any
person or persons detected making fraudulent returns,
will be deharred from participation in the bounty ;"

“%. Claims must be filed on or before the 30th No-
vember.” :

“8. Customs or Fishery Officers will supply the
requisite blanks free of charge and after certifying the
same, will transmit them to the Department of
Fisheries.”

““ VESSELS.

“9. Canadian registered vessels of 10 tons and up-

wards (up to 80 tons) which have been engaged during
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a period of three months in the (_:atch of sea-fish not
exempted under the Washington Treaty, are entitled to
a bounty of $1.50 per ton; one half of which is payable

43

1895

S
THE
QUEEN

to the owner or owners, and the other half to the ELDRIDGE.

crew ;"

Statement

“10. Owners of vessels intending to claim bounty o°f Facts.

‘will be required, before proceeding on a fishing voy-
age, to procure a license from the nearest Collector of
Customs or Fishery Overseer. The license must be
attached to the claim when sent in for payment.”
**11. Directions contained in paragraphs 8, 4, 5, 6, 7
and 8 apply to vessels as well as to boats.”
“(Sgd.) CHARLES H. TUPPER,
“ Minister of Marine and Fishertes.

“Department of Fisheries,
“ Ottawa, 5th August, 1891. )

“Nore.—As much inconvenience has arisen by the delay on the part
of claimants in filing their claims, it is requested that claims be filed as
early in the seasdn as is possible, to facilitate the work of examination
and scheduling.””

“ Claims will not be received after the 80th Nov--

ember.”

The argument of the special cases took place at
Halifax, before THE JupGE oF THE EXCHEQUER COURT,
on 2nd October, 1895. ’ :

C. H. Cahan for the plaintiff:

These actions were brought to recover certain ﬁsh-
ing bounties paid over to the defendants by the

Department of Marine and Fisheries for fishing con-

ducted during the season of 1891. The point at issue,
and the sole issue, becanse we have agreed upon the
facts, is as to whether fish caught in boats and wears

are entitled to the fishing bounty under the statute and -

the regulations made thereunder. ~
The Bounty Aect (1) is entitled An Act to encourage

(1) R. 8. C. c. 96.
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the development of the sea fisheries and the building of
Jishing vessels. There was an amendment in 1891,
which does not affect the issues raised here. By chap.
96 R. S. C. the annual grant for bounty was fixed at
$150,000; by the Act of 1891 it was made $160,000,
and the Governor-General in Council was anthorized
to make a grant annually of $160,000 to aid in the
development of the sea fisheries of Canada and the encour-
agement of the building and fitting out of improved fish-
ing vessels. The whole tenor of the Act seems to have
been to aid in the development of the sea fisheries and
in the improvement of fishing vessels. The regulations
that were made thereunder were made before the date
of the order in council of 21st November, 1891, which
provides for the distribution of the annual grant of
$160,009, as follows:— '

Vessels entitled to receive bounty $1.50 per regis-
tered ton, and where the fishing was prosecuted in
boats, those who complied with the regulations enti-
tling them to receive bounty were to be paid $8.00 per
man and the owners of the boats $1.00 for each boat.

The object of Parliament was thus to encourage the
building of fishing vessels and boats. To entitle the
fisherman to bounty, then, he must follow fishing either
in vessels or boats, and not in purse seines or wears on
the shore. The regulations adopted by this order in
council were made on 5th August, 1891, and they
require that claimants for fishing bounty to be entitled
thereto, must have been engaged in “deep-sea fishing
for fish other than shell-fish, salmon, or shad, or fish
taken in rivers or mouths of rivers (these being the
exemptions under the Washington Treaty) for at least
three months, and have caught not less than 2,500
pounds of sea fish per man.”

The contention of the Crown is that claimants
must have been engaged in “ deep-sea fishing,” and
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that ‘“deep-sea fishing ” is not “ shore fishing ;” and as
the yrears in question are essentially connected with
the shore or part of the shore, the shore is absolutely
necessary .as the basis and support of their operations.
Deep-sea fishing ‘is not fishing in mere tidal waters,
and thetrefore these people are not entitled to receive
" the bounty.
 Take mackerel, for instance : these fish spawn up at
the head of the Bay.of Fundy, and then turn and come
down to each little indentation in the coast. :
The wears are formed by a brush leader from ‘the
shore with a pocket at the end,; the fish enter the wear
and come down and run into the pocket where they
are impounded. They consist entirely of brush and

stakes.- At lower water the wear is entirely dry ; 'the fish,

are taken out by the men wading out or.in boats "at
times when the water is higher. With regard to traps
" there is also a leader from the shore. The pocket is
similarly' -congtructed at: the end but the trap con-
sists. of netting, the netting is spread on .poles set
on the bottomi or attached to the shore. The poles
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must be set securely so as to withstand the tide. By -

sec. 14, R. 8. C. ¢. 95 these wears and traps are pro-

hibited along” the whole of the coast of the country
except under, special license. The contention of the
Crown is.that this being a *“shore fishery” which
is proscribed except under special license, it was.
not the intention or policy of the Government that
these parties who pay .for special privileges should
receive the benefit of an. Act. which was passed to

encourage the construction of fishing vessels. and the-

prosecution. of the deep-sea fisheries. . :

‘With respect to the Province of Nova Scotia: before
Confederation, these traps and wears were regulated
by c. 95 Revised Statutes 2nd. series “ Of River Fish~
eries.

S
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I simply notice this to show that these fisheries are
there dealt with as ¢ River Fisheries.”

Chap. 94 of the same series is entitled: Of the
coast and deep-sea 'Fisheries. Section 2 of chap. 94 shows
that the deep-sea fishery was prosecuted by vessels
that went on ““ voyages.” There were other provisions
in the Act similar to some of those in The Merchant
Shipping Act. By the 28rd section it is provided
that agreements in writing should be entered into
between the master and crew before proceeding upon
a “fishing voyage.” Our answer to what counsel
for defendants will say is that “deep-sea fishing”
is fishing beyond the “three-mile limit.” I have gone
carefully through the arguments before the Halitax
Commission, and, I think, it may be fairly stated that
by that Commission fisheries within the three mile
limit were regarded as “inshore fisheries” and those
beyond that called “ deep-sea fisheries.” But whether
we have this view adopted here, or not, we rest prima-
rily on the ground that fishing prosecuted by means
of wears constructed on the shore and dry at low tide
is not deep-sea fishing.

There was another statute, from which chap. 95 of
Revised Statutes of Nova Scotia, 2nd series was evid-
ently framed. It was the Consolidated Statutes of
Canada c. 62: An Act respecting Fisheries and Fishing.
At section 52 it reads:—

“The owner or owners of a vessel built in Canada,
when employed in the following fisheries, viz.: Seal,
codfish, mackerel, herring or whale, for at least three
consecutive months, shall be entitled to a bounty of :
 ¢1. Three dollars per ton, for three months consecu-
“tive fishing.

2. “Three dollars and a half per ton for three months
“ and a half consecutive fishing ;
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8. “And four dollars per ton for four months cousecu-
‘“tive fishing. But no vessel shall receive the bounty
“ for more than one voyage.”

Section 60 reads:— .

“No vessel, employed as aforesaid, shall be entitled
~“to the allowance granted by this Act, unless the
“ master or owner thereof, before he proceeds on any
‘“fishing voyage. makes an agreement in writing or
‘ print with every fisherman employed therein.”

This is similar to onr Nova Scotia Act with reference
to deep-sea fishing. It is applicable only to vessels

engaged in deep-sea fishing.
~ Section 63 reads :— J

“ One third of such bounty shall be distributed bet-
“ ween the crew of the fishing vessel in equal propor-
‘“tions, and the remaining two-thirds to the owne:
‘“ thereof—or the bounty may be distributed as agreed
“upon by an instrument or declaration to be made in
“ writing by the parties.”

Now, it we can succecd in showing that these parties
are not entitled to bounty. upon fish caught in traps,
then we must succeed in all those cases in which trap
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fishing is called in question. If wecrcan show that :

these parties fishing in wears are not entitled to bounty,
then we must succeed in the spec,lal cases Where wears
are referred to, -

Werely then, first, on the Dominion Act 1tself—wh1ch

is for the encouragement of the construction of fishing
vessels and boats,—the policy of the Actseeming to be
the development of the fisheries beyond the three-mile
limit of the shores, and to which the shore is not a neces-

sary or material adjunct. - We next refer to the regula- -

tions made under the Act of 1891, which provides for the.

payment of bounty to vessels and boats only, and that
claimants must have been fishing in boats for at least
three months, &c.,—not only must they have fished in
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1895  boats, but they must have been engaged in deep-sea
Tae fishing in boats.

QUfEN Now, as to traps and wears: there is one regulation
EipRivar. which is applicable to these cases in ‘Bligh's Orders
statement 11 Council,” c. 69, section 15, p. 61. This applies to
of Facts: the County of Digby, in which Sandy Cove, where

the fishing was done, lies.

6. “The place and number of all wears or fisheries
“on public ground, in the County of Digby, shall be
“ fixed by the Fishery Overseer for said County, subject
““to the approval of the Inspector of Fisheries.

“ No wear, net or other contrivance, except wears for
“catching eels, shall be placed or set in any river in
“ the County of Digby visited by salmon, nor nearer
‘““the mouth of any such river or stream than one
“ fourth of a mile.

10. “ Owners of land along any falls in any of the
“rivers of the County of Digby shall be allowed one
““stand for dipping fish, to be selected by the owners
“ and pointed out to the Overseer, who shall determine
“ what claims they are entitled to, and to hold the
“ same as their fishing privilege.”

Even if thera is reasonable ground to say that a boat
was necessary to carry on this brush-wear fishing, and
it is admitted that fish were taken out at very low tide
by boats and at other times by carts before the tide was
dead low, (and it may be admitted that a boat is abso-
lutely necessary to go out to ascertain whether the fish
are young or whether they are suitable for food) our
contention is, that while a boat isancillary to this kind
of fishing it is not boat fishing.

Now, under these regulations there is first a re-
striction as to the kind of fish which can be caught.
The claimant must not be engaged in fishing for
shell-fish, salmon or shad, or fish ¢ taken in rivers
or mouths of rivers.” These were exemptions from the
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" provisions of the Washington Treaty, and I think-it 1895
was the intention and policy of the Government to en- B
courage by the bounty the development of just those Q“‘m‘
fisheries which, under the Washington Treaty, were ELDRIDGE o
open to the- Americans, TFor instance, & claim for argumens
-bounty could not be made in respect of gaspereau or'of’ Commee.
‘sea-trout.

Up to 1889 the word * deep was not in the rugula-
tions. Even if the law has been interpreted somewhat
loosely in’ payment of these bounties, that does not -
establish the right. - |

We do not draw any nice distinction hetween fish
caught one-half mile from the shore and those caught
one mile, but our real contention is that deep-sea fish-
ing can never include ﬁshmfr in traps and wears that
are attached to the shore. .

It must be prosecuted in a boat of a certain length to
receive the bounty, in order to encourage the buﬂdlng_ o
of larger boats than could be used inshore.

H. MecIunes for the defendants : o

Directing your lordship’s attention to chap:- 96 of The =
Revised Statutes of Canada, it will be found that there |
is nothing there said that the bounty should be paid."
under any regulations whatever; and I, therefore, say -
that the regulations printed in.the Special Case are: |
not law, and ought not to enter into your consideration
of the case.. It must have been ‘the intention of the
Department that these claims should be paid under the
fishing bounty Act. (He quoted sections 4 and 6.)

So far as my search enables me to advise your lord-
ship, there was no order in council until 21st Novem- * -
ber, 1891; and this order in council for the first time
requires, or makes it part of any claim, that the claimant :

-must have complied with the regunlations 'Qr instruc-
‘tions to which my learned friend has referred as .con-

taining the ‘words “ deep-sea fishing "; and in three of.
4 g ' * :
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my cases the claim was made before the 21st day of
November, 1891 and before this order in council had
the force of law. One claim was made on the 23rd of
November, and with the exception of that one case
there is nothing to show that these instructions were
called to our attention when the claims were made, or
hat such information was communicated to claimants
when they got the money. So far as any of these
claims are concerned there is nothing to show that
claimants have read the regulations ; but it is admitied
that they were posted up at Sandy Cove where these
men reside.

I wish to call your lordship’s attention to another
order in council, subsequent to the one I have just
referred to. I refer to the order of 2nd November, 1893,
published in the Dominion Statutes for 1894, p. cxx.
By clause 2 thereof it is enacted :—

“2. No bounty shall be paid upon fish caught in
trap-nets, pound-nets and wears, nor upon the fish
caught in gill-nets fished by persons who are pursuing
other occupations than fishing, and who devote merely
an hour or two daily to fishing these nets, and are not
as fishermen, steadily engaged in fishing.”

Section 1 reads:

“1. Fishermen who have been engaged in deep-sea
fishing for fish other than shell-fish, salmon and shad,
or fish taken in rivers or mouths of rivers, for at least
three months, and have caught not less than 2,500
pounds of sea-fish, shall be entitled to a bounty; pro-
vided always that no bounty shall be paid to men
fishing in boats measuring less than 18 feet keel, and
not more than three men (the owner included) will be
allowed as claimants in boats under 20 feet.”

‘We see here an interpretation put on ** deep-sea fish-
ing.” For the first time the word “ trap-nets” is men-
tioned. So that in construing the Act we must have
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regard to this last order in council; and insomuch as
this order makes an interpretation of the general Act
for the first time in November, 1893 and expressly says
that fish caught in  trap-nets,” “ pound-nets” and
“ wears” shall not be entitled to bounty, I say it must
be taken as a limitation of rights theretofore existing,
and that fish caught before then in traps‘and wears
were entitled to bounty.

The Act, Chap. 96 of The Reuvised Statutes of Canada,
was intended to aid the sea fisheries of Canada and
the “ encouragement of the building and fitting out of

bl
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improved fishing vessels and the improvement of the .

condition of the fishermen.” T read this from the 1st
clause, and there is nothing to be found in the
Act prescribing how aud where the fish are to be
caught. I say one ob]ect of the Act was to encourage
the development of the fisheries so that we should
have a larger export trade in fish. That being so, then
I say the men would be carrying out the object of the

Act by fishing in any way unless they are restricted

by order in council. The object of the Act was to

have as many fish caught as possible. (He cites Hodg-

son v. Little) (1).

In this case Willes J. says that the word * fishery”
‘““applies to any contrivance which, with little trouble
“and expense, can be put into a state to be capablé of
catching fish.” Therefore, I say these wears. are as
much entitled to encouragement as anything by which
you catch fish., :

Reference has been made to the Washlngton Treaty,
which is to be found in Dominion Acts, 1872; p. cxv.
Uunder this treaty, fishermen were allowed to use nets.
I scarcely think that the speeches under the Washing-

ton Treaty are applicable to legislation in 1894. Gill-

nets are allowed bounty under the order of 1894,—nets

» (1) 14 C.B., N.8,, 121
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run out from the shore for the purpose of catching bait.
Bait is necessary for deep-sea fishing, and it is the
object of the Act to encourage a large export trade. I
submit that even if these regulations of 1891 did apply,
that the words * deep-sea fishing” have to be con-
strued with reference to the kind of fish caught as
much as to the manner in which they are caught. It

‘is a matter of common knowledge that bounties are

paid upon fish caught in the harbours of Nova Scotia,
like Musquodoboit Harbour, and even in Bedford Basin.
Herring, mackerel and codfish are caught in all the
harbours along the Atlantic coast, and it has been the
custom of the Government to pay bounty on such fish
so caught, and there never is any question about
where the fish were caught when they file their
claims. The Government have always paid bounty
upon what was really deep-sea fish rather than in
respect of where the men caught the fish.

R. E. Harris, Q.C., in reply :

There are one or two statutes, which govern
these cases, I desire to refer to. Chap. 96 R. 8.
C., provides that bounties shall be paid to boats and
vessels engaged in *‘ deep-sea fishing.” 1In the British
North America Act, 1867, we have * sea-coast and inland
fisheries” placed within the exclusive authority of
the Dominion Parliament. There is no comma be-
tween them.

The word “sea-coast’ is synonymous with *territo-

rial jurisdiction.” It includes a space or district of
three miles off the shore.
o

From Pope’s *“ Confederation Documents,” the words
would seem to be properly read *sea-coast and inland
fisheries.” I wish to say that *‘ sea-coast ” used in this
Act is intended to cover a district of three miles from
the shore of Canada. This seems to me the view
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taken by the court in the case of Mowat v. McFee (1).
The place where the fish were taken in that case
was more than three miles from the shore of Quebec
or New Brunswick, but still the court held that
was within the prohibition of the Fisheries Act
because it was within the waters of Baie des Chaleurs.

The reason I mention it is that the case is an
authority for my proposition that the word * sea-
coast ” in the British North America Act gives jurisdic-
tion to the Parliament of Canada within the three-mile
limit. But coming down more particularly to the facts
in question here, we have statutes where the words
“sea-coast and inland fisheries” are expressly men-
tioned. Chap. 17 of 55-56 Vict. sec. 8 (see schedule
to sec. 8, item 23) gives the Minister of Marine and
Fisheries jurisdiction over “sea-coast.and inland fish-
eries”' Chap. 25 R. S. C. sec. 4 does the same, and
Bligh's Orders in Council, p. 615 makes it pretty clear
that the Minister of Marine and Fisheries has the right
to regulate the * deep-sea fisheries.”

Now, wear fishing cannot be called “ deep-sea ﬁsh
ing "-or even “sea fishing.” Can it be said that catch-
ing fish in wears dry at low water is sea fishing in any
sense under the statutes cited ?

[PER CUR.:- You think no bounty should be paid
unless the fishing is done outside the three-milelimit ?]

I think a good argument can be made out for that
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contention. (He cites the Halifax Fishery Commission

Report, pp. 69, 70, 76, 86, 96, 128, 259, 830).

It does not make any difference to us whether the -

term wused is ¢ deep-sea fishing” or “sea fishing,”

because the Act was passed to encourage the “sea

fishery,” and the regulations provide for payment of

bounty only in respect of ““ deep-séa fisheries,” Under

the Washington Treaty the Americans had no right to

fish in wears or traps on the shore ; and as the regula-
(1) 5 Can. 8. C. R. 66.
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1895 tions which the Government has made refer to the

Tee very same kinds of fisheries as were the subject of the
QU:’EN Washington Treaty, I would submit that the fisheries
ELDRIDGE, being so specified in the regulations and the bounty
xessons payablo out of the interest on the fand derived from
Judgment. the commission under the Washington Treaty, the
bounty should only be paid in respect of the deep-sea
fisheries. I think there is a good argument that the
intention of the legislature was to give the bounty to
those fisheries from which the principal of this fund
must be said to have been derived. The Americans
could not fish with wears and traps, and therefore the
intention of Parliament was to exclude wears and traps
from the benefit derived from such fund. I direct your
lordship’s attention to Art. 18 of the Washington Treaty
in the Acts of 1872, which provides as follows: “Itis
understood that the above-mentioned liberty applies
solely to the sea fishing, and that the salmon and
shad fisheries, and all other fisheries in wears or the
mouths of rivers, are hereby reserved exclusively for
British fishermen.” I think it is a fair and proper
conclusion to arrive at that Parliament, in prescribing
the bounty, intended to distribute it amongst those
people who were brought into competition with the

American fishermen under the Washington Treaty.

THE JupGE oF THK EXCHEQUER COURT now (Novem-
ber 23rd, 1895) delivered judgment. '

These cases were argued together, the facts being
similar in each case. The only question to be deter-
mined is, whether under The Revised Statuies of
Canada, c. 95, intituled ““ An Act to encourage the de-
velopment of the sea fisheries and the building of
fishing vessels.” and the regulations.made thereunder
by the Governor-General in Council, and the instruc-
tions issued by the Minister of Marine and Fisheries,
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the defendants were entitled to ﬁshing bounty upon
mackerel caught in brush-wears or fish-traps. The
brush-wears were, it appears, formed by brush leaders
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from the shore with a pound at the extreme end. At ELDRiDGE
low water the wears were dry, and at neap- “tides there m.mm
would be some four feet of water therein. The traps Judgimen.

in question were of the kind ordinarily used on the
coast, and were constructed by means of a leader from
the shore and a pound at the end formed by netting
stretched on poles or stakes set uprwht in the bed or
bottom of the water.

By the instructions issued by the Minister of Marine
and Fisheries in the year 1891, it was provided that
claimants for fishing bounty, to be entitled thereto,
must have been engaged in} ‘“ deep-sea fishing for fish
other than shell-fish, salmon, or shad, or fish taken in
rivers or mouths of rivers (these being the exemptions
- under the Washington Treaty) for at least threemonths,
and have caught not less than 2,600 pounds of sea-fish
per man.” It is also provided that no bounty should
be paid to boats measuring less than 13 feet keel.

In prosecuting the fishery by means of brush-wears
and traps, boats are sometimes, but not always used;

and what the defendants have been paid in each case,

is, under the regulations, $1.00 for a boat, and $38.00
for a man.- The question to be determined, as I have
said, is : Whether persons engaged'in taking mackerel
in brush-wears or traps, such as those described, are
entitled to the bounty, that is, can they be said to be
engaged in deep-sea fishing for fish other than shell-
fish, salmon or shad? I think it is very clear that
the contention of counsel for the Crown that they can-
not be said to be engaged in ‘‘ deep-sea fishing "’ must
prevail. Consequently, the defendants were not en-
titled to the bounty for which they made claim, and
which was paid to them.
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1895 The question submitted in each Special Case is
Tug answered in the negative, and there will be judgment
QUEEN  {or the plaintiff in each case for the sum of four dollars
Ecorivar. ($4.00) with interest, and costs to be taxed, as agreed

Reasons Upon in the Special Cases.
. for
Trdgmens. Judgment accordingly.

Solicitors for plaintiff: Harris, Henry & Cahan.
Solicitors for defendant : Drysdale & McInnes.
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JOSEPH STRONG, et al. (DEFENDANTS) APPELLANTS;
AND

ALFRED G. SMITH, Trustee of the

Estate of Moses Munroe, deceased ; RESPONDENT.
(PLAINTIFF) coeeniinininnn ‘

THE SHIP “ATALANTA.”

APPEAL FROM THE LOCAL JUDGE OF THE NOVA SCOTIA
ADMIRALTY DISTRICT.

Maritime law—Action by owner of unregistered morigage against freight and
’ cargo—Jurisdiction.

A mortgagee under an unregistered morigage of a ship has no right of
actiop in the Exchequer Court of Canada against freight and cargo ;
and unless proceedings so taken by him involve some matter in
respect of which the court has jurisdiction, they will be set aside.

APPEAL from a judgment of the Honourable James
McDonald, C.J., Local Judge for the Nova Scotia
Admiralty District. _ ,

The grounds upon which the appeal was taken ap-
pear in the reasons for judgment on appeal. |

The reasons for judgment of the learned Local Judge
are ag follows:— ‘

“ This is an application to set aside the arrest of the
“ ship and cargo and the proceedings in the cause. An
“ application made in October (1895) last to the same
“ effect, was dismissed. It was, however, renewed on
“ further affidavits disclosing facts not appearing in the
“ former application. The mortgage under which the
“ plaintiff claims was produced, and it is found that it
“ is not in the form prescribed by the statute, and fur-
“ ther, that it has never been registered. Indeeditcould
“ not have been registered under the Merchant shipping
““ Acts, because it is rather a chattel mortgage of per-
“ gonal property than that of a British ship. Whether

57.
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1896  ‘ any title whateverto the schooner Atalanta is conferred
Strone by this instrument I do not think it necessary to de-
Surrm. | termine, but I am clearly of opinion that it is not

—— ‘“sguch as to give this court jurisdiction to determine

E;ﬁf;mlz_ ‘“ the rights of the parties under it. The arrest of the

Argument  Ship will therefore be set aside, and the vessel will

ofCounsel- i he released. This decision does not apply to the
“ freight and cargo as to which the suit will proceed
“to trial; and I direct that pleadings be filed by the
“ respective parties raising the issues they desire to
“try. Further order as to costs in this and the pre-
“ ceding application reserved.” -

‘“ The order will pass to set aside the arrest of the
“ ship. This order not to apply to the arrest of the
“ cargo and freight. The question of costs in this and
“ the former application will stand for further con-
“ sideration.”

The appeal was heard before the Judge of the Ex-
chequer Court on the 9th January, 1896.

C. H. Cahan for the appellants:

The Exchequer Court has no wider jurisdiction in ad-
miralty matters than the courtsin England have under
The Admiralty Courts Act, 1861, and the Merchant ship-
ping Acts. Prior to the passing of the first mentioned
Act, the Admiralty Court had jurisdiction in cases of
mortgage only if the ship was under arrest in a pro-
ceeding over which the Admiralty Court had jurisdic-
tion, and in which the parties beneficially interested in
the ship, or the proceeds thereof, were before the court.
But the Act of 1861 for the first time gave the Admir-
alty Court an original jurisdiction in regard to proceed-
1ngs upon a mortgage whether the ship, or the proceeds

- thereof, are within the jurisdiction of the court or not.
But this new enactment limited the jurisdiction to a
certain kind of mortgage, namely, that which is pre-
scribed by The Merchant Shipping Act, 1854, and is also
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registered under the provisionsof that Act. [He cites 1896
Howell’'s Admiralty Practice (1); also, Roscoe’s Ad- Srroxe
miralty Practice (2) ; Abbott on Shipping (3) ; Williams & SatmTL
Bruce's Admiralty Practice (4).) C —
- Apart from the question of jurisdiction, the warrant ﬁiﬁf’ﬁ:
to arrest in this case is bad in form because the affidavit —
to lead warrant did not disclose any ground upon of Counsel.
which the court might found its jurisdiction ; but on
the contrary it expressly states that the ship was not
registered, but was sailing under a‘ provisional pass " in
lien of registry. [He cites Williams & Bruce’s Admiralty
Practice (5) ; The Merchant Shipping Act, 1894, sec. 81
(form B).] 7
The mortgage in question here is in no sense a mort-
gage of a ship, within the meaning of the Merchant
shipping Acts. Itis an ordinary “blanket mortgage ”
to cover all chattels upon the mortgagor’s premises,
and may not even convey the property in the schooner
at common law. But that argument is not material to
my purpose, and it is sufficient for me to maintain that .
it is not a mortgage over which an Admiralty Court
has any jurisdiction whatsoever.
We only appeal from so much of the judgment
of the learned Local Judge as refuses to set aside
the proceedings against the cargo and freight ;
and we say that reasons equally as strong as
those upon which he came to the conclusion to
dismiss the proceedings against the ship should have
led him to dismiss them also as against the cargo and
freight. The court has no jurisdiction over a chattel
mortgage of a cargo or freight, and if there had been
original jurisdiction by writ of summons against cargo
and freight we should not quarrel with the order of
the Local Judge; but there was not. [He cites Abbott
on Shipping (6); Alexander v. Simms (7).] '

(1) P.288. . (4) 2nd Ed. pp. 38, 40.
(2) P. 82. (5) 2nd Ed. p. 715,
(3) 12th Ed. p. 51. ‘ ﬁG) 12th Ed. p. 43.

(7) 5 De G. M. & G. 57.
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As to the freight, the mortgagee must take possession
before the voyage is completed in order to be entitled
to receive the freight. This was not done. Further-
more, the mortgage does not pretend to cover this
freight or cargo. [He cites Bynor v. Godden (1).] We
are entitled to costs and damages for the seizure and
detention. [He cites The Evangelisimos (2); The
Strathnaver (8); The Walter D. Wallet (4); The Kgera-
teta (5); Abbotton Shipping (6); DeMattosv. Gibson (7).]

E. McLeod Q.C., for the respondent.

If there is mo jurisdiction to entertain the action,
there is no jurisdiction to award damages.

The mortgage was a sufficient conveyance of the ship
and a sufficient power of attorney to authorize the
solicitors at Halifax to take possession of the vessel as
agents of the mortgagee. That they took possessionin
the name of the deceased mortgagee, Moses Munroe,
does not alter the position of the parties in law, because
it would be construed as taking possession on behalf of
the parties legally entitled to the possession. The
owner of the vessel was the owner of the freight.

It seems to me there are two elements involved in
these proceedings upon which the court may well
found its jurisdiction : 1st, the mortgage was sufficient
to convey an interest in the freight earned by the
vessel ; and 2ndly, the mortgagee did take possession of
the ship under the appropriate process of this court, as
he lawfully might, and the res is now before the court.

THE JUDGE OF THE EXCHEQUER CoURT now (Janu-
ary 20th, 1896) delivered judgment.
This action was commenced by a writ of summons

(1) 3 Exch. D. 263. (4) [1893] Prob. 202,
(2) Swab. 378. (5) 38 L. J. Ad. 40.
(3) 1 App. Cas. BH. . (6) 12 Ed.p. 2.

(7) 30 L. J. Ch. 145,
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issued out of the District Registry at Halifax, on the
22nd of October, 1895. By the indorsement upon the
writ the plaintiff claimed against the vessel, her cargo
and freight, the sum of $10,400 as due to him for prin-
cipal and interest on a mortgage dated the 18th day of
December, 1894. On the same day (the 22nd of Octo-
ber) the vessel, her cargo and freight were arrested.
An appearance was entered under protest by the owner
and others interested, and an application was made to
the Local Judge of the Nova Scotia Admiralty District to
set aside with costs the writ of summons, the service
of the writ, and the warrant to arrest the vessel, her

cargo and freight, and to order the release of the vessel,

her cargo and freight, and for damages for ‘the arrest
“and detention thereof. The affidavit to lead the war-
rant had been made by one of the solicitors for the
plaintiff upon information communicated to them by
telegrams from the plaintiff’s solicitors, at St. Johns,
Newfoundland, and the application to set aside the

proceedings was met in the first instance by the plain-

tiff’s solicitors at Halifax, asking for delay to enable

them to communicate with the solicitors at St. Johns. .
Thereupon the application was dismissed, but subse-~
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quently it was renewed. The mortgage being then

produced, it was found that it was not in the form, and
that it had not been registered, as .prescribed by the
statute, and that in consequence the court had no juris-
diction under the 11th section of The Admiralty Court
Act, 1861. The arrest of the vessel was therefore set
aside, and the vessel released. The learned judge re-
fused, however, to sel aside the arrest of the freight and
cargo, and directed that the suit should proceed to trial,
and he reserved the q‘hestions as to damages and costs.

From this part of the order an appeal is taken by the
defendants, and the court is asked to set aside the writ
of summons, the service thereof, and. the arrest of the
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1896 cargo and freight, and to give damages and costs against
Srroxa the p]aintiﬂ'.

SariT The question to be now determined is, it will be ob-
—— served, one of jurisdiction only. As to the cargo it was
ﬁiﬁfﬁi not suggested in this court that the mortgage on which
reme—, the plaintiff relies covers it. It is contended, however,
Judgment. that the plaintiff had taken possession of the vessel
and that he was entitled to the freight then due,
and where freight may be proceeded against the cargo
may be arrested as security for freight, and detained
until the amount of the freight is brought into the
registry. For the appellants it is conceded that if
the court has jurisdiction in an action instituted by
a mortgagee, under an unregistered mortgage against
the freight and cargo, there being nothing else
upon which to found the jurisdiction of the court, the
~order appealed from is a good order ; but it is contended
that the court has no jurisdiction in such a case, and

that contention must, it seems to me, prevail.

The jurisdiction of this court in proceedings in
Admiralty depends upon the Admiralty jurisdiction
of the High Court in England (1). Prior to the
passing of the Act of the Parliament of the United
Kingdom, 8rd and 4th Vict, c. 65, a mortgagee of
a vessel could not initiate proceedings in the High
Court of Admiralty, and it was doubtful as to whether
or not he could intervene to protect his interest when
a suit had already been instituted by parties competent
to do so (2). To meet that difficulty the 8rd section
of that Act, which extended to unregistered and equit-
able mortgages as well as to registered mortgages, pro-
vides that whenever any ship or vessel shall be under
arrest by process issuing from the High Court of Ad-

(1) The Colonial Courts of Ad- (2) The Percy; The Dow-
miralty Act, 1890, s. 2; The thorpe; The Fortitude ; 2 Wm,
Admiralty Act,1891,s. 3; 3 Hagg. Rob. 82, 222.
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miralty, or the proceeds of any ship or vessel, having 1896
heen so arrested, shall have been brought into and be " Srnows
in the registry, the court shall have full jurisdiction 'SL?I.TH.
to take cognizance of all claims and causes of action of —
any person in respect of any mortgage of such ship or ﬂﬁf;‘;j
vessel, and to decide any suit instituted by any such  ——
person in respect of any such claims or causes of action. ;45075 ...
‘But that provision is limited to cases where the vessel
is under arrest by process issuing from the court, or
where the proceeds of the vessel having been so ar-
rested, have been brought into the registry of the court,
and does not extend to such a case asthe present. Itis
also to be observed that in the case of The Fortitude (3) ;
in which freight had been proceeded agaiust by the
arrest of the cargo, Dr. Lushington held that the power
given to amortgagee to institute proceedings wherethe
ship was already under arrest, extended to the ship -
alone and not to the freight. -

With reference to the questions of damages and costs,
which where reserved, there is of course something to
be said from the standpoint of convenience of. dispos-
ing of them now; but on the whole I am inclined to
leave them to be dealt with by the learned Local Judge
of the Nova Scotia Admiralty District.

The appeal will be allowed with costs, and the writ
of summons in this case and the service thereof, the
warrant to arrest the vessel, her cargo and freight, and
the arrest of the same, will be set aside, and the ques-
tions as to damages and as to costs, in the proceedings
in the local registry which were reserved, will be left
for the decmlon of the learned judge.

Judgment accordmgly
Solicitors for appellants: Harris, Henry & Cahen.
Solicitors for respondent : Russell & Ross.

(3) 2 Wm. Rob. 223.
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THE QUEEN oN THE INFORMATION OF
THE ATTORNEY-GENERAL FOR THE ; PLAINTIFF;
DOMINION OF CANADA ...ovvvvirminennnns .

AND

"JAMES A. CLAREKE...ccevvvvevrnenne... «.... DEFENDANT.

Expropriaiion for railway purposes—Owner left possession of butldings on
expropriated property—Use and oceupation— Profits—Interest—Com-
pensation.

Where the Crown had expropriated certain real property for the pur-
poses of a railway, but had for a number of years left the owner
in the use and occupation of several buildings thereon, two of
which, an hotel and a store, were burned uninsured before action
brought, compensation was allowed him for the value, at the time
of the expropriation, of all the buildings, together with interest on
the value of the hotel and store from the time they were so de-
stroyed.

THIS was an information for the expropriation of cer-

tain property at Port Moody, B.C., required for the

purposes of the Canadian Pacific Railway.

The facts of the case are stated in the reasons for
judgment.

The case was heard at Vancouver, B.C., before the

Judge of the Exchequer Court on the 16th and

17th days of September, 1895,
B. H. T. Drake for plaintiff;
W, M. Gray for defendant.

Tue Jupck or THE EXCHEQUER COURT now (Jan-
uary 20th, 1896) delivered judgment.

The information is filed under The Expropriation Act
in respect of certain lands at Port Moody, on Burrard’s
Inlet, in British Columbia, taken for the Canadian Paci-
fic Railway. The title and interest of the defendant
are admitted, and the only question in dispute is the
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amount of compensation. The Crown offers the sum
of $149.07 for the land taken and for damages. The
offer is based apparently upon an estimated value per
acre of about eleven dollars ; and no account has been
taken of the prespective capabilities of the property
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from its situation and character, or of the fact that the suasment.

whole water front of the property has been expro-
priated, or of other damages arising from the severance
and the construction of the railway. These clearly
are elements to be taken into account, so that apart
altogether frem the defendant’s claim to be compen-
sated for the value of a number of buildings that were
ov the property, when in 1885 the Crown’s title was
perfected, the offer is, I think, altogether insufficient.

The defendant estimates the compensation to which

he is entitled at $20,778%4. ‘Ofthis sum $4,000.00 is

for a hotel and a store ; and $2,100.00 for seven small
houses. The evidence as to the value of these build-
ings is all one way ; the only question is as te the de-
fendant’s right to recover. The property had pre-
viously to the taking of any part of it been laid out in
town lots, and the plan of the subdivision duly regis-
tered. TForthe fifteen lots,taken in whole or in part, in
question in this -case the defemdant.claims $2,104.24 .
for 10.99 acres exclusive of such lots but including the
whole water front, $9,5674.50; and for -damages from
severance, etc.,, $3,000, making in all . the sum of
$20,778.74 mentioned. The 10.99 acres reforred to in-
cludte portionsof several streets shown on the plan or
subdivision iof the property;iand for such. portions wof
such streets thé defendant is net entitled to compensa-
tion. (1) The'interference,’however, with such istreets is
a matter to be considered im sassessing damages for the
injurious affection of his property. Then with regard
to the value that he puts upon the property, it is to be

(1) Paint v. The Queen, 2 Ex. C. R. 1564; 18 Can. S.’C. R. 718,
5 ' ' .
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observed that Port Moody was never a town except
on paper, and that such values are based upon sales
made at a time when it was thought, and because it
was thought, that it was to be the western terminus
of the Canadian Pacific Railway. Apart from the view
or belief that the terminus was to be there the pro-
perty never had any such value. Now, if the railway
had stopped at Port Moody instead of being carried on
to Vancouver, the advantages accruing to the defend-
ant's property there would have had to be taken into
account in assessing compensation for land taken and
for damages (1) ; and the value of such advantages de-
ducted from the compensation to which the defendant
would otherwise be entitled. Such an advantage being
an element to be taken into account in the reduction of
damages in the case mentioned ought not, it is clear, to
be included as an element in estimating the value of
property under the circumstances of this case. . The
speculative values that town lots at Port Moody had,
while it was thought it was to be the terminus of the
railway, disappeared as soon as it was known that the
railway was to be continued to Vancouver. In 1878
or 1879 there were some sales at fifty dollars a lot;
but I have no doubt that in that value to a greater or
less degree the element of the prospective terminus
entered. Part of that sum, probably, and certainly
everything beyond it, represented the value of lots in
a town that was to be the terminus of the railway.

In 1877, Mr. Cambie, the resident engineer in charge
of the work, entered on the lands in question in this
case, and set up a stake, and instructed the engincers
under him to survey a line from that point easterly to
Yale. On the 6th of September, 1882, a plan was filed

(1) The Government Railways and Paint v. The Queen, 2 Ex,
Act, 1881, 5. 16; R. 8. C.c. 40, C.R. 149,and Can. 18, 8. C. R.
15 50-51 Vict. ¢ 16, 5. 31; 718
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in thé proper registry office, on which was shown in a
general way the portion of the defendant’s land that
the Crown proposed to take for the railway. But the
proceedings did not comply with the statute then in
force (The Government Railways Act, 1881, section ten)
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inasmuch as no description of the lands was deposited suagment.

in the registry ; and with the exception possibly of the
actual right of way, there was nosuch taking possession
of the lands expropriated as would give the Crown title
-under the eighteenth section -of the Act—assuming that
section to be applicable to the case. In July, 1885, the
Crown made good its title by filing in the registry
office 2 plan and description in accordance with the
statute. This question of when the Crown acquired
title has no material bearing on the matter of com-
pensation, except with reference to the buildings I
have mentioned, which were put up between the years

:1882 and 1885. As to the general question of values,

apart from such as resulted from the belief that Port
Moody was to be the terminus, there was no.advance

between the years 1882 and 1885. But if the Crown

acquired title in 1882 this part of the defendant’s claim
fails. If, on the contrary, the Crown did not acquire
title to the portion of the land on which the buildings
were put up, until July, 1885, and I think it did not,
then he should succeed. There is another incident in
connection with these buildings which has not only a

bearing on the question of title so far as that might be '

thought to depend on possession, but also upon the
question of interest. The defendant was left in pos-
session of the buildings after July, 1885. The hotel
and store were burned, uninsured, in July, 1888 ; but

until that time he was in receipt of the rents from both

buildings, and, at the time.of the trial he was. still in
possession of the other buildings. I think the defend-

ant is entitled to the value of these buildings, and that
5%
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1895  he should have interest on the value of the hotel and
Tme  store since July, 1888, As to the other buildings, no
QUEEN  interest should be allowed, without taking the rents
Crarkr, into account, and the evidence is not clear and satis-
Reasons 1actory enough to permit of that being done. The
Fuagment. simplest way will be to allow the rents to go against
the interest.

For the land taken (not including the buildings) and
for all damages, I allow the defendant $'2,500; for
the hotel and store, $4,000 ; and for the seven other
buildings, $2,100. To the sum of $2,500 will be'added
interest for ten years and a half, and to the sum of
$4,000, seven and one half years’ interest. The defend-
ant will have his costs.

Judgment accordingly.
Solicitor for the plaintift : H. B. W. Aikman.

Solicitors for the defendant: Drake, Jackson &
Helmcken .
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"HER MAJESTY THE QUEEN..... teen PLAINTIFR ;.
 AND,

JOHN MURRAY, tve Etper, MARY ) .
HOWISON, HANNAHK ‘EMS AND} DEFENDANTS.
JOHN MURRAY, THE ¥OUNGER.....} '

Expropriation—Temporary enhancement in value of lands——Compensatwn

—{Interest,
I4

The temporary enhancement in the value of lands by reason of
their being adjacent to the site of- a projected railway terminus
which had been abandoned, was not taken into consideration by
the court in assessing compensation under the 31st section of The
Lachequer Court Act (prior to. its amendment by 54-55 Viet., c. 26,
8. 37) for the expropriation of such lands,

. 2. Where the Crown has gone- into possession of lands sought to be
expropriated for the purposes of a public work, interest upon

the sum awarded as their value may. be computed. from the date

of entering into possessiomn, notwi_thstandingi the fact that the
Crown may not have acquired a good title to the lands until a
date subsequent to that of such entry into possession.

T:}IIS, wes an information for the expropriation of
certain lands near Port Moody, B.C.

The facts of the case are stated in the reasons, for
judgment.

The case was tried at Vancouver B.C., on the 17th.
day of September, 1895.

Wilson, Q C., for the plaintiff;,
Corbould, Q.C., and Gray, for the. defendants.

THE JupeE OF THE EXGHEQUER COURT now-(20th
January, 1896) delivered judgment.

The: information herein is exhibited under the provi-
sions of The Expropriation Act, in respect of lands taken
for the Canadian Pacific Railway, at Port Moody on Bur-
rard’s Inlet, in the province of British Columbia. The
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only question to be determined is the amount of the
compensation to which the defendants are entitled. The
Crown has tendered to the defendants the sum of
$27.29 as sufficient compensation for the land expro-
priated, and for damages arising therefrom. The land
had, prior to the taking, been laid off into town lots,
and a plan of the subdivision duly registered. That plan
or subdivision was followed in the description of the
land expropriated, and in the tender. The price of the
lots appears, however, to have been based upon a value
of the land per acre estimated at ten or eleven dollars,
and without taking into account the prospective capa-
bilities of the property arising from its situation and
character, or the damages occasioned by severance or
by the construction of the railway. These clearly are
elements to be taken into consideration.

The defendant, John Murray, the elder, claims com-
pensation in the sum $6.050.00 for the price of eleven
town lots at $250.00 each, and for 2.64 acres at the rate
of $1,250.00 an acre. The 2.64 acres represent portions
of certain streets shown on the plan which have been
crossed by or taken for the railway, and he also claims
damages in addition for severance and for the diversion
of certain streams that were upon the property. The
other defendants claim compensation at similar rates
for lots taken or injuriously affected. There can, of
course, be no doubt that the defendants are entitled to
the value of the lands taken and for damages arising
from or incident to severance and the construction of
the railway, which in the case of the defendant John
Murray, the elder, would include the damages occa-
sioned by the diversion of the streams, of which he
complains. The difficulty lies in estimating aright
such values and damages.

The lands in question were taken under the provi-
sions of The Government Railways Act, 1881, by the 16th
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section of which it was provided that the Arbitrators
should consider the advantages as well as the disad-
vantages of any railway, as respects the land or real
estate of any person through which the said railway
passes, or to which it is contiguous, or as regards any

(3
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claim for compensation for damages caused thereby ; suagment.

and that they should, in assessing the value of any
land or property taken for any railway, or in estimat-
ing and awarding the amount of damages to be paid
to any person, take into consideration the advantages
accrued or likely to accrue to such person or his estate,
as well as the injury or damages occasioned by reason
of such work. That provision was re-cnacted in The
Revised Stotutes, chapter 40,. section 15, and in the
31st section of The Exchequer Court Act (1); and was
considered in this court in the case of The Queen v.
Carrier (2), in which it was held that the advantages
to be taken into consideration were such as were special
and direct, and not the general benefit or advantage
shared in common with other estates. The provision
has since been amended so that both special and gen-
eral advantage accrued or likely to accrue from the con=~
struction or operation of the public work are to be
taken into consideration. (54-55, Vict., c. 26, s. T.}
I mention the amendment only to add that it has
not, I think, any bearing upon the present case,

" which is to be decided upon the law as it stood

- when the lands were taken. In the values which
the defendants place upon the lands taken and those
injuriously affected, as attaching to them in 1882, or
1885 (and it is not important in this connection

which date be taken) there is undoubtedly ome’

element, and a large element, of value arising from the
selection or supposed selection of Port Moody as the
terminus of the Canadian Pacific Railway ; and that is

(1) 50-51 Vict., chap. 16. " (2) 2 Ex. C. R 36.
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an element which must, I think, be iaken into consid-
eration under the statute then in force, (1), not in the
present caseinreduction of the compensation to which
the defendants would otherwise be entitled, but so as
not to include it as an element that would increase the
amount of such compensation. While all fair prospec-
tive capabilities of the property arising from its situa-
tion and character ought to be taken into account and
included as elements of value, the particular value
that attached to the property during the time that
it was thought that Port Moody would be the terminus
of the railway, and attached by reason of that belief,
ought not to be so included.

Then there is another element in the claim of John
Murray, the elder, which I think should not be taken
into account, at least in the form in which it is pre-
sented. He claims for the value of the streets laid off
on his plan, that have been taken for or crossed by the
railway. A like question also arose in Peairt's case, to
which 1 have referred, and it was there held on the -
authority of Stebbing v. The Metropolitan Board of Worts
(2) that the owner of theland through which the way
or street ran wasnot in such a case entitled to compen-
sation for the portions of the street taken. If his
property were injured by the destruction of the way
or street, that in a proper case might of course be a
matter for compensation.

A question is raised as to whether the lands were
taken in 1882 or 1885. It is not of any importance as
bearing upon the rights of the defendants to compen-
sation, as it is admitted that they are entitled in respect
of the lands claimed by them respectively. Neither is
it material to the question of interest, for whether the
Crown had or had not in 1882 acquired a good title to

(1) Paint v. The Queen, 2 Ex. (2} L. R. 6 Q. B. 37.
C. R. 149; 18 Can. S, C. R. 718.
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the lands taken, it was in possession of them, and that 1896
is, I think, sufficient to justify the allowance of interest  Tayp
from that date. The question was raised on behalf of QUEEN
the defendants as having a bearing on the questlon of thnmz
the amount of compensation. Butin the view which |g.::;.m
I take of the case that is not material. There is nothin g,-lud?:;;ht-
to lead one to conclude that so far as concerns any '
-value of the lands that may properly be taken into
account, there was any increase in value between the
years 1882 and 1885. The sales show no. doubt con-
siderable advances in prices of lots, but such advances
were occasioned wholly, I think, by the belief enter-
tained that Port Moody was to be the terminus of the

Canadian Pacific Railway.

. The compensation to be paid to the defendants is
assessed as follows:—

'To John Murray, the elder $700.
- To John Murray, the younger, $250.
To Hannah Ems, $150. o

The lot for which Mary Howison eclaims is not, so
far as I see, mentioned in the information, but the
information may, if necessary, be amended to include
it, and for the portion thereef taken, and for damages;
she may be allowed $30. To the sums mentioned
will be added interest from the sixth day of September,
1882. The defendants are, I think, entitled to. their
costs. In other respects the judgment will follow the
usual declaration in cases of this kind.

: _ Judgment avcordingly. . -
Solicitors for the plam’uﬁ' Wilson & Campbeil

_ Sohcltors for the defendants, John Murray, ST, an,d
Mary Hovvlson Corbould & McColl.

Soholtor for the defendants, Hannah Fms and Jobhn
Murray;, jro: M G’q‘ay o :
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JAMES CONNELL...ccccv it SUPPLIANT ;

AND

HER MAJESTY THE QUEEN......... REsroNDENT.

Tort—Injury to the person on o ratllway— Undue rate of speed of train at
crossing— Liability of Crown-—50-61 Vicet. c. 16 sec. 16 (¢).

Where a train was approaching a level crossing over a public thorough-
fare in a town and the condnctor was aware that the watchman
or flagman was not at his post at such crossing, it was held that
the conductor was guilty of negligence in running his train at so
great a rate of speed as to put it out of his control to prevent a
collision with a vehicle which had attempted to pass over the
crossing before the train was in sight.

2. Where such negligence occurs on a Government railway the Crown-
is liable therefor under 50-51 Vict. c¢. 16 sec. 16 (c¢).

PETITION OF RIGHT for damages arising out of
aninjury to the person on a (tovernment railway.

The Intercolonial Railway, a public work of Canada,
runs through New Glasgow, N. S., a town of some five
thousand inhabitants. Inits course through the town
this railway intersects at right angles, and crosses on
the level, George strect, one of the principal thorough-
fares of the town. At this level crossing the railway
runs almost due north and south, while the street so
crossed runs, approximately, east and west in a straight
line for two or three hundred yards or more. The
street was only forty-three feet in width at this place,
and the railway buildings were situated so closely
upon the boundaries of the railway and George street
that any one approaching the crossing from any direc-
tion could not see a train approaching until he was
within a few feet of the railway. In the case of per-
sons approaching the crossing from the west, along
Greorge street, a train coming from the north could not
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be seen until they were upon the crossing itself, -be-
cause on the northern side of George street and on the

western boundary of the railway, about eighteen and

one-half feet from its centre line, there was a high
stone building which completely obscured the view’
along the track to the north. There was a watchman
or flagman whose duty it was to stand at this crossing
and warn persons about to pass over it of danger from
approaching trains.

On the afternoon of the 8th of December 1891, be-
tween four and five o’clock, the suppliant, with his son,
was driving in an express wagon eastwardly along
Greorge street and approaching the crossing. Some
little time before coming to the crossing the suppliant
had heard the whistle of a locomotive. Noticing that
the flagman was:absent from his post, before enter-
ing upon the crossing he looked up and down the
track, as far as he was able, to see if a train were ap-
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proaching. He could see none, and heard no warning -

" of any approaching.- He then attempted to cross, and
while upon the crossing the wagon was struck by a
freight train, the suppliant and his son being thrown
out upon the ground, and the former quite seriously
injured. The fireman of the train (and he was corro-
borated in this by one of the brakesman) swore that he
had rung his bell while the engine was appoaching
the crossing; but the conductor, who was on the van

at the time, admitted that he did not hear it, and sev- -

eral witnesses called by the supphaut said they heard
no bell rung.

- The evidence, as a whole, established that the train
was then running at the rate of about six miles an
hour.

The case was tried at Hahfax N. S on the 4th day
day of October, 1895.
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1896 J. L. Jennison for the suppliant :
Conngur  Lhe crossing in this case is a.level one, and the fences
e nd buildings make it a crossing where it is difficult

Queey. to get a good view of the track until you are on the
Argument Tails in passing. It is in evidence that a flagman has
ofonnt! been stationed there for many years, and of late they
have put gates there. But at the time of the accident
in question here no flagman was present, but the flag-
man swears it was his duty to be present all the time.
The only point we have to consider is the question
whether Connell used ordinary judgment or acted in a
way that any person would. ordinarily act under such
circumstances, or, in other words, did he contribute to
the accident himself? Take the evidence of the
Crown. This train started for Antigonish and went
over the crossing, and the semaphore was against it and
they returned. We say that in returning they were
guilty of negligence. There were two brakesmen and
a conductor on the train, and it was on a down grade.
It was a train nine or ten car lengths long, and yet,
strange to say, the conductor did not hear the bell being
rung ! Suppose they had rung that bell? The bell is
supposed to be a signal to people using the crossing.
If the bell could not be heard by the witnesses who
swear they did not hear it, it was not a signal even if
they had ruung it. Connell says he locked for the flag-
man and that there was no flagman there, and he sup-
posed the coast was clear. Connell having seen the
train go out, and knowing that there wasno other train
-due to leave or come in just at that time, was absolved
from a great exercise of vigilance on that account. (He
cites The North-eastern Railway Co. v. Wanless) (1).
Uunder section 86 R.8. C. ¢. 38 the evidence of negli-
gence preponderates in our favour. There was no
whistle sounded and no bell rang, or,if rung at all, not

(1) L.R. 7 H.L. 12
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rung in such a way as to be’heard by the people on 1896
and about this crossing. (He cites ‘Bligh’s ‘Orders in .ComneLr.
Council) (1). o o

The evidence is that the flagman was not there dt - Qugen.
the time of the accident, nor ~was the conductor ‘then ‘c“?ifé“.};:’éf.. ‘
doing his duty under these rules and the provisions of __
the statute. 1herereally was no signal given. ‘Connell’s

‘conduct in the matter was, we contend, that which
any discreet man would adopt. The conductor says
he shouted to him ; that might have been just ‘the
cause of the accident. TIf, as the conductor "says, he-
saw the suppliant was ‘going ‘over all right, the dis~
" creet thing to do was not to shout at all.

-W. B. A. Ritehie, for the Crown :

If your Lordship believes'the conductor, it is clear
that Connell was guilty of negligence and took the risk
himself. .

There is no doubt Connell heard thewhistle, and he-
would know if they whistled at the semaphore that
they were coming back. ‘He ‘hears ‘the whistle, he is.
approaching the track, I submit ‘that coming to 2
dangerous place it was his duty'to look to see'if a train-
was coming or not, bit he went on without looking:
to see. - -

[PER CuUr.:—That brings you down to the Penn-
sylvania'rule that a man‘is bound to “stop, look and
listen,” that is not the rule here!] )

There is nothing to the contrary in our law that a
man must take some‘precautions to avoid accident in.
a case like this.

I submit that the railway authorities, the officers of
the Crown, having complied with the regulations
which-are made—and there being mo negligence that
can be fixed upon them as such dfficers, ‘the Crown is.
ot liable for this accident.

(1) 1889 p, 968, rule 188 also p. 960, rule 126.
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1896 The suppliant was fumbling with the reins, so the
Connzr conductor says, and going this way, it is very possible
rop that they might have made a blunder and pulled the
QuEEN. horse up.

Argument The train was only 200 or 300 yards from the sema-
~—  phore, on a down grade, does not your Lordship think
that he must have had it at a slow rate of speed ? The
conductor, finding that he had to back his train, takes
the precaution of standing at the back of the train fo

give warning to persons approaching.

If the suppliant had been killed, could the con-
ductor have been held criminally responsible for his
death? That is the best test to fix liability on the
Crown.

I maintain, on the whole evidence, that this is not
a case falling within clause {c.) of section 16 of The
Eaxchequer Court Act.

The following authorities were cited by counsel for
the respondent:

Davy v. London & South-western. Rail Company (1) ;
Walkelin v. London & South-western Rail Company (2) ;
Newman v. London & South-western Rail Company (3) :
Curtin v. Great South Railway (4); Greenwood v. Phila-
delphia Rail Company (5); Johnston v. Northern Rail.
Company (6); Casey v. Canada Pacific Railway Com-
pany (7); Jones v. Grand Trunk Railway Company (8);
Weir v. Canada Pacific Railway Company (9); In
Beckewt v. The Grand Trunk Railway Company (10);
Hollinger v. Canada Pacific Railway Compuny (11).

(1) 12 Q. B. D. 70. (7) 15 Ont. R. 574.

(2) 12 App. Cas. 41. - (8) 16 Ont. App.R. 37; 18 Can.

(3) 7T. L. R. 138, S. C. R. 696.

(4) 22 L. R. (Ir.) 219. (9) 16 Ont. App. R. 100.

(5) 17 Atl. Rep. 188, and cases (10) 8 Ont. Rep. 601 ; 13 Ont.
there cited. App. 174,

{6) 34 U. C. Q. B. 432. (11) 21 Ont. Rep. 705 ; 20 Oat.

App. 244,
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C. 8. Harrington, Q. C., rephed The essential fea-
tures of this case are as follows: o ‘

1. The crossing was a dangerous dne, over which it
was not safe for a train fo pass without a flagman being
there. '

2. The conductor who was moving the train kneW
that the flagman, whose duty it was to be there, was
not at the crossing, because he met him, spoke to hiin,
and left him going away from the crossing towards
the semaphore. '

8. Whether the bell was sounded or not, it did not
perform -the function of a signal, because it was not
heard by any one at the crossing. The suppliant and
his son both say they were listening, and positively
aver that no bell could beheard. Now, I do not putany
greater stress on their not hearing the bell than is
necessary ; but I claim that they listened for the sound
of the bell, and the statute requires that trains should
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ring a bell or blow a whistle. Now, I say that the

circumstances under which this train was being moved
required that they should have given a signal that
could be heard. Well, then, the train was going down
there without any signal, and it was coming to a
crossing where there was no flagman, and no matter
how many people that train would meet it must go six
car lengths before it could be stopped, with the pos-
sibility of killing all these people. An accident did
occur, and the cause of it 1s res ipsa loquitur.

There was no- contributory negligence on the sup-
pliant’s part in trying to get over the track, or other-
wise. I submit the suppliant did only what one’s
common sense weuld suggest in the .absence of the
flagman,—he thought the coast was clear. . Both the
suppliant and his son swear that the absence of the
flagman created in their minds an impression of safety.
Leaving out of the question as to how far the Crown is
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answerable by reason of not having a flagman there,
the absence of a flagman was an indication to this man
about to cross that the crossing was safe, and he took
it to be so. He was not guilty of negligence in sup-
posing no train was coming, for he saw the train go
out, and there was no need for the traln to come back
so far as the evidence shows.

When the suppliant got a view of the track it was
quite clear. He had a line of vision up the track at
a point of 90 feet, and this train was not in sight, and
he did all a reasonable man would be expected to do.
There was every reason for him to be careful, because
he had his life in his hand. He looked to the right
and the left, the flagman was gone and he was justified
under the circumstances to say : “ the track is clear.”

I ask vour Lordship to assume from the evidence
that when the suppliant got past that corner there was
no train in sight. What the conductor suggests about
the suppliant hesitating on the track is only in the
way of compromise. I say that the suppliant did all
that a reasonable man would do under the circum-
stances, and that even if he hesitated, as suggested, he
would not be held liable for contributory negligence.
I think the evidence clearly shows that when the sup-
pliant saw the train he did the best he could to get
out of the way,”and that he did not rnust have been
because the train was going at too high arate of speed.
A witness speaks of the train slipping along *quite
quickly and noiselessly.” I can hardly imagine a
more dangerous condition of things.

The following authorities were cited by counsel for
the suppliant : .

North-eastern Railway Company v. Wanless (1);
Brady v. The Queen (2); Gilchrist v. The Queen (3);

(1) L. R. 7 H. L. 12. (2) 2 Ex. C. R. 273.
(3) 2 Ex. C. R. 800.
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Lavote v. The Queen (1); Filion v. The Queen (2);4 1896

Leprohonv. The Queen (3); The Revised Statules of Can- Conmprs
ada, chapter 38, sections 36 and 29 ; Orders in Counecil, T:r’m
1889, p. 960, rule 126; p. 961, rule 130; p. 968, rules Quzex.
186-188. : o Roons
Jud:‘l);'ﬁlltv

TaE JUDGE OF THE ExcHEQUER COURT now (Janu-
ary 20th, 1896) delivered judgment.

I think this case is -within the statute (7he Ezche-
quer Court Act, 50 and 51 Vict,, c. 16, sec. 15 (c¢); and
that the injury complained of in the petition herein oc-
curred upon a public work, and resulted from the
negligence of an officer or servant of the Crown, while
acting within the scope of his duties or employment.
In particular, I think, that the conductor, knowing as
he did, that the watchman or flagman was not at his
post at the crossing at George or Bridge street, in back-
ing the train into.the station allowed it to approach
and cross the street at too high a rate of speed, and
without having the train sufficiently under command.
I express no opinion one way or the other as to the
other charges of negligence referred to in the petition
and evidence in this case. ' ‘

There will be judgment for the suppliant for four
hundred dollars ($400.00)-and costs. ‘

Judgment accordingly.
Solicitor for suppliant: J. L. Jennison.

Solicitor for respondent: R. L. Borden.

(1) 3Ex.C.R.96. .  (2) 4Ex C. R. 134

) (3) 4 Ex. C. R. 100
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THE ANDERSON TIRE CO., or

TORONTO, LIMITED................ Pramwrives;
Vs,
THE AMERICAN DUNLOP TIRE CO...DEFENDANTS.
AND
THE AMERICAN DUNLOP TIRE CO...PLAINTIFFS ;
vs.
THE ANDERSON TIRE CO., or DEFENDANTS,

TORONTO, LIMITED...... ccceeenes

Potent of invention—R. 8. C., c. 61, 5. 37, and amendments—Importation
after prescribed time-—Sale, effect of—Importation of parts, effect of.

The A. D. T. Co. were the assignees of Patent No. 38,284 for an im-
provement in tires for bicycles. They imported, after the period
allowed by The Patent Act for importations of the patented
invention to be lawfully made, some twenty-two tiresin a com-
plete and finished state, and fifty-nine covers that required only
the insertion of the rubber tube to complete them. In the com-
pleted tires and in the covers in the state in which they were
imported was to be found the invention protected by the said
patent. These tires and covers were not imported by the com-
pany for sale, but to be given to expert riders to be tested, and for
the purpose of advertising the tire so patented. However, one,
pair of such tires was sold through inadvertence or otherwise
but they were not imported for sale. The company had a
factory in Canada, where the invention patented was manufac-
tured, and the value of the labour displaced by the importation
complained of only amounted to two dollars and eighteen cents.

Held, in accordance with the decision in Barter v. Smith (2 Ex. C. R.
455), which the Court felt bound to follow, that the facts did
not constitute sufficient ground for cancellation of the patent
under the provisions of the 37th section of The Patent Act.

2. In order to avoid & patent for illegal importation, the thing
imported must be the patented article itself, and not merely con-
gist of materials which, while requiring but a trifling amount of
labour and expense to transform them into the patented inven-
tion, yet do not in their separate state embody the principle of
the invention.

TaE plaintiffs, in the first case, asked for an injunction
torestrain defendants from infringing their patent ; and,
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in the second case, the plaintiffs, ¢énfer alia, sought to
avoid such patent for illegal importation.

AtToronto, 25th November, 1895, the first case, and the
issue in the second as toillegal importation, were tried.

J. Ross, for the plaintiffs: The plaintiffs having
shown that these tires have been imported, I submit
that the onus is on the defendants to explain away
that importation. It is for them to give an account
of each one of these tires, and to show that they
were not an importation which would render the
patent void. 1 submit they have not shown that
they were not imported for a commercial purpose.
The evidence establishes that to have a racing man
 ride a Dunlop tire was a great advantage to the
defendant company. They got a very large return
in the sales of their tires; so that it was merely
a matter of commercial gain which influenced them
in sending- these tires to Canada. There is no pre-
tence that any special pattern was sent for use in

the race of September, 1894, and it is not reasonable

that it would be sent for the purpose of " experi-
ment. It is not reasonable that the Dunlop Company
would pay a man to ride a tire, and then send him a
tire for use at a crucial point which had not been
tested. So that I submit that it is simply an attempt
to give colour to that importation to say that the
particular purpose was that of making experiments.
I think it is clear from the evidence that it was
for advertising purposes mainly. Referring to cex-
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tain invoices to the Goold Bicycle Company and the
Bowman Company of Hamilton, it is not shown that -

those were not imported tires that were sold. There-

fore, I submit that on this branch of the case the

American Dunlop Tire Company have not explained
away these importations ;. and that on the other hand

it is very clear for what purpose they were imported ;-

6%
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that they were imported on orders sent by the defend-
ants to New York, those orders being filled and sent
here in the ordinary way of business.

Then as regards the importing of parts, I would refer
to the judgment of Chancellor Spragge in Smith v.
Goldie (1), as the judicial interpretation placed upon
the question of importation. This question had been
fought out in a case before the Minister of Agriculture,
that of Barter v. Smith (2). Mr. Justice Henry, one of
the members of the Supreme Court, who expressed
an opinion on the point in Smith v. Goldie (8), said,
in effect, “The Minister has jurisdiction; he has
found in favour of the patentees, that it does not
become void; the Act says it is final.” Thus he
there took the ground that as the question had been
determined in the forum of the Minister of Agricul-
ture, 1t was not open to them to review that case.
Chancellor Spragge thought differently; but the
Supreme Court did not construe the section of the Act
at all, but held that the Minister of Agriculture had
decided the case, and that was by the section final,—
and that settled the matter so far as they are concerned.
So that, I maintain, the only judicial interpretation of
that section is in favour of my contention on this ques-
tion of importing in parts. And that case was a very
strong one. The only invention, as I understand it,
covered by the patent in the case of Goldie v. Smith,
was the new application of brushes, in a patent
for grain cleaning or bolting process. Before the
invention the brushes had to pass along the top of
a sill or cloth, and Smith - patented, or conceived
the idea of applying the brushes under the cloth,
to work by machinery. He had seen it done by
hand, and he conceived the idea that it would be a

(1) 7 Ont. App. 628. (2) Ex. C. R. 492.
(3) 9 Can. 8. C. R. 68,
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good thing to do that by machinery; and the Court of 1896
Appeal ‘thought there was no invention guoad hoc, Trg
while the Supreme Court thought it was an invention ‘%g’;?‘ég?‘
which would support a patent. The only novelty or Toronro
there was the application of the brushes. .Certain g
machines were imported and put up in a mill in AMERICAN
Thorold. Now, it would be monstrous to say that if TIEL(());
you had a patent simply on the position of the brushes, ,,zument
which were proposed to be altered in the placing up ** 2"
of the machine, that you are compelled to build the

whole machine for the purpose of not violating the

- law. You might as well say you need to build a

whole mill. But in the case before the court the fact

is that they imported all the materials out of which the

cover and tube were made—the cover composed of the

tread, the lining and the wires—imported in a state

which could be handily turned into the completed

cover. The tread, the lining and the wires could be

put together at a cost of five cents at the outside. Then

is that complying with the spirit of the Act? Ifwe .

are to construe the statute literally all we have to

do is to prove the importation of one tire. Then,

if we are to construe it so, I submit that the in-
tention of the Act being to foster Canadian industry

and to encourage Canadian labour, it should be carried

out as nearly to the letter as possible. Now, it is

proved that the covers could -be obtained ; and there

is a question about whether the covers made by

the Canadian Rubber Company for Fane & Lavender

were as good as those imported or not. DBut, at any

rate, the covers could be obtained in Canada, and

canvas was used by Fane & Lavender; and not the cot-

ton casings which were imported, and the rim was

made by Fane & Lavender, in their factory in Toronto.

The tubes were made by the Canadian Rubber Com-

pany, and the cement also could be made in Toronto.
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So that the only necessary thing, beyond the five cents
of labour, was the Canadian air, I suppose, to fill- the

inner tube. Now, I submit that the statute should

or Toroxto be construed to cover this. It is not pretended that
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the American Dunlop Tire Company should build a
rubber factory, a factory for manufacturing cotton
casings.

Then I would refer to the cases which have been de-
cided on this subject. The decisions have been to con-
strue the statute strictly. All the decisions of the
Minister of Agriculture have been on the assumption
that the Minister of Agriculture had a paternal care
over patentees. It was a sort of paternal tribunal,
which was to see that no forfeiture occurred from the
disobedience of the strict letter of the law. But, now
that it has been transferred to a judicial tribunal, I
think it is impossible to say that anything but strict
judicial interpretation should be placed on the statute.
Take the case of the Bell Telephone Company and the
other cases which are collected in the appendix to
volume 2 of the Exchequer Court Reports. Although
there is a great leaning in favour of patentees in refer-
ence to the jurisdiction of the Minister of Agriculture,
and an assumption that his duty was not to interpret
the statute as strictly as it would be in a court of law,
vet in this case of the Bell Telephone Company, where

-telephones were imported in parts and set up in Can-

ada, the very question was decided adversely to the
patentees in that case, and the patent rendered void.
W. Cassels, Q.C., for the defendants: In regard to the
tribunal, I must call your Lordship’s attention to the
decision in Smith v. Goldie defining the power of the
tribunal—that is the Minister of Agriculture—to de-
clare a patent avoided by a condition subsequent. The
expression of opinion by the judges of the Supreme
Court in regard to that, refusing to entertain jurisdic-
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tion, was based upon the fact that that was something
given to the Minister peculiarly as representing the
commercial interest of the country ; while His Lordship,
Chancellor Spragge, held that under The Patent Act,
as it was framed, it was the subject-matter of an appeal.
The Court of Appeal reversed that, and the Supreme
Court upheld it; and it was based upon the ground,
as I have stated, that an application of that kind was
something to be considered, or treated, as having regard
" to the commercial interests of the country, and the loss,
in a commercial sense, by a failure to comply with what
was there called a contract. Now, Parliament never
intended, nor could have contemplated, that the rul-
ings which the late Dr. Taché had made should be set
aside or overruled; but what was contemplated
and what was intended, no doubt, was this, that the
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question should be left with a tribunal that was con- .

tinuous, and would settle the matter on principle, but

not to vary the principles previously followed. It,

was expressly pointed out there was no right to raise
it by way of defence; there was no right to raise it
except by a substantive action. ‘

Practically, what the higher courts held was that the
defence there intended was something that went to
the root of the patent ab <initio, something which
made the patent void. At all events, that is the
view the Court of Appeal took of the matter.
Now, in the judgment of the Court of Appeal and in
the Supreme (ourt, they refer with approval to the
judgment of Dr. Taché given in regard to that very
matter. The patent in that case, Smith v. Goldie,
was a patent for a combination, pure and simple, be-
cause it was conceded, as your Lordship will see on a
reference to the case, that every element was old, with
the exception of the brush undernesth. All that Smith
did was to take elements, all of which were old, and
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1896  attach them to the brush under the sill instead of

Tre working it by hand; and the improvement was so
ﬁ%‘;‘;“ég{" great that the Supreme Court came to the conclusion,
or Toroxto as against the judgment of the Court of Appeal, that
Tug it was a valid patent for an invention of a combination.
Ag:;‘;g;“ What Smith has done in this case was to sell, by an out
Tire Co. and out sale, to the Thorold Mill Company one of the
machines. Chancellor Spragge thought that was an
importation, but Dr, Taché thought differently ; and the
judges of the Court of Appeal and the Supreme Court
were of the view that Dr, Taché’s interpretation of the
statute was the correct one. Now, there is no begging
the question here that if we are bound in point of fact
to manufacture one of the elements of this combination
that we must manufacture all; because it is abso-
lute want of logic, and it is in the face of the statute,
to contend that we are bound to buy the elements in
Canada.

Take this particular case; at the time this Fane and
Lavender patent was brought in, the Dunlop patent
was in existence. Now, the only difference of practi-
cal moment between the old Dunlop and the Fane and
Lavender was this: that the old Dunlop was a non-
detachable tire. The rubber tread, instead of being
put with the wires inside the rim, was brought round
the rim and cemented to the rim. That was the state
of the art when the Welsh patent was obtained. Now,
in the face of that, this patent was obtained for what
is beyond question a most important combination,
which has revolutionized the trade in bicycles. But
every element that was in the old Dunlop is here,
with the excéption, instead of being cemented round
the rim, the wire is pat at the edge, and that wire
automatically holds itself in place. Supposing we
take the old Dunlop tire and simply undo the

cement, and put the wire into the outer casing by

Argument
of Counsel.
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- means of a canvas, and fasten it in, could it be said 1896
that that was not manufacture? Because what we TrE
are bound to manufacture is our invention. Now, *?P‘igf:“égf‘
what is the invention? By the patent itself it is a or ToronTo
combination of old elements every one of whichis qqug
admittedly old, and admittedly, as far as we are con- Agg;‘;gi“
cerned, a matter of commerce ; anybody can buy it or TmE Co.
anybody can use it. And when we go to the Crown, 5, umens
and ask the Crown for a patent, that patent heing "f¢om"**"
composed of elements none of which are claimed as
new, your Lordship will see, according to the patent
law, that is an admission that each element is old, but
it is the peculiar manner in which they are put to-
gether that forms the invention. Then all the Crown
exacts from us is this: take your invention and manu-
facture it. Then what are we to do? The manufac-
ture is the putting together of old elements. in a par-
ticular way, and when put together then it be-
comes a combination, the subject-matter of our patent.

Then as to the racing tires. Surely it cannot be con-
tended that a patent of this magnitude and importance
is to be set aside because they come forward and bring
in evidence of twenty racing tires being imported ?
The statute does not mean that. The decisions of Dr.
Taché, and all the other decisions, have not so inter-
preted it. I do not want to trouble your Lordship with
the decisions; they are all together in the second
volume of the Exchequer Court Reports; and they ex-
pressly point outthatthey willnot deal with trifles. It
is not a question of avoiding a patent even if twenty
machines were brought in, as against about 10,000 to
12,000 manufactured and sold. The statute does not
say that if one is brought in unwittingly that the
patent is to be avoided on that ground.

The importation was only for the purpose of i 1mpr0v—
ing the Canadian manufacture and helping on the
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Canadian trade; because the very fact of the importa-
tions was with a view of enlarging and benefiting the
Canadian trade, and there was no intent in sending

oF ToroNTo them in of treating them as commercial articles.
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The Crown enters into this contract away back in
1892 ; and the parties taking the patent from the Crown
have the right to say: “Now, here, the Crown officials
have interpreted what our rights are, and if in good
faith we rely on such interpretation, we are not to
have our rights destroyed because of one or two
importations.”

I would submit there is really no case. The whole
thing is trifling, as far as the tires go. With regard to
the Welch patent, that is a patent from the Crown,
which at present is perfectly valid, and muast prove
perfectly valid. There is a right to import under the
Welch patent till 11th October, 1894; and there is
nothing imported after that date. Now, the Welch
patent and the Fane & Lavender patent are held in
the same hands; and under the Welch patent and the
extension of the Welch patent there is the right, as a
matter of contract with the Crown, to bring these
things in ; and if there were any wrong, surely it can-
not be imputed to them that they intended to commit
the wrong, and surely these importations must be im-
puted to that patent under which they had theright to
import it up to 11th October, 1894. Why should these
importations be attributed to the Fane & Lavender
patent ? For the purposes of this argument the Welch
patent is a valid patent and gives the right up to 11th
October, 1894, to bring in these very things. And why
should the Fane & Lavender patent be set aside if, in
another aspect of the case, we had a right to bring
them in ?

Z. A. Lash, Q. C., followed: Adverting to the ques-
tion of jurisdiction, your Lordship threw out the sug-
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gestion that the original jurisdiction here was not in 1896

a judicial body, but was within one ofthe Government Tgg
departments having special reference to what we }%gg“égf"
might call the trade of the country. The jurisdiction or Toronto
conferred upon it gave it a discretion to construe the ug
statute, and it did construe it, having in view not the Aﬁf[gﬁ%f"
mere fact that there was a technical breach of the words Tirg Co.
of the statute, but that the reason for making the pro- 5, "l
vision was the encouragement and protection of Can-*f YoUM=
adian labour. Now, the moment you make the reason

for the passing of the statute a part of its construction
—~vwhich has been done here—and it is re-enacted with

these decisions in .existence, such decisions not only

being those of the Department, but, as such, approved of

and acquiesced in by the courts before which this matter
came—the moment, | say, you depart from the strict con-
struction of the statute, and construe it in.reference to

the reason of the enactment, there must be a discretion

used. That discretion has been conferred, and must

be exercised, and no fault can be found with the tri-

bunal which exercises it; it is in the tribunal to whom

the law refers the exercise of this jurisdiction, having
specially in view the reason why this discretion should

be conferred in.that way. The question now arises as

to whether your Lordship is justified, as a court of first
instance, to change the construction which has been

placed upon it in the previous cases. That, I think, is

a matter for the legislature. We find the Court of

Appeal in Ontario approving of the construction of

the statute, and we find remarks of the judges of the
Supreme Court approving of it; and we find it re-en-

acted by Parliament, with all that before them. That

is in a special sense a confirmation of the decisions.

It was merely because of the inconvenience that was

felt in putting the decision of such questions before the
Department of Agriculture instead of before a court that
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the BExchequer Court was given jurisdiction over patent
matters. The thing was relegated to the Exchequer
Court as a matter of jurisdiction only, but with the
law as it was. The whole question is one 6f common
sense, and what is convenient and reasonable.

J. Ross replied: Omn the general questions of law
involved, apart from the matter of the jurisdiction
where the matter is raised as a defence, I would simply
say that some rule mustbe elucidated which will cover
the cases, so that the public may understand what that
view is; and it must not be some elastic thing, some
vague idea of complying with the mere spirit of the
law, some very indefinite thing, which cannot be
reduced to any rule, or founded upon any particular

.reason. On account of the decisions of the Minister of

Agriculture, it was found that his was not a good
tribunal for the determination of these important
questions. -

It cannot be established that his decisions are in any
way binding on your Lordship.

THE JupGE or THE ExXCcHEQUER CoURT now (Feb-
ruary 3rd, 1896) delivered judgment.

The question to be now decided in these cases is as
to whether or not patent, number 388,284, granted on
the 15th day of February, 1892, to Thomas Fane and
Charles F. Lavender, for an improvement in tires for
bicycles, is void for importation contrary to the pro-
visions of the 37th section of The Patent Act. On the
18th of October, 1893, Fane & Lavender assigned the
patent to the American Dunlop Tire Company, who
were then about to commence to carry on, at Toronto,
the business of manufacturing and selling what was
known as the Dunlop tire. This tireis madein accord-
ance with the improvements or combination protected
in Canada by the Fane & Lavender patent. Thesame
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combination is also covered by the Welch patent, 1896
number 40,630, which was issued on the 11th October, Ty
1892, to The Pneumatic Tire and Booth’s Cycle Agency, A,I.NIII;’;RS%N
limited, and under which The American Dunlop Tireor Tonomo
Company also work, and for the use of which in g

-~ (anada they pay the patentees a royalty.” The time Aﬁ‘ggi‘é;“
within which the invention covered by the Welch Tire Co.
patent might be imported was duly extended for one m,mn,
year, and did not expire until the 11th of October, 1894, Judg-ment
while the time within which the invention might be
imported under the Fane & Lavender patent had ex-

pired on the 15th of February, 1898. From the time

when, in 1893, the American Dunlop Tire Company

opened their factory at Toronto, to the 30th June, 1894,

they sold of their own manufacture 4,247 tires, and

_from the latter date to August 31st, 1895, 7,667 tires.

The average number of persons employed by the com-

pany was twenty, to whom they paid wages amount-

ing in the aggregate to the sum of $10,764.

The importations which were proved, and on which
the Anderson Tire Company ask the court to declare
the Fane & Lavender patent void are of three classes.

First, it was proved that the American Dunlop Tire
Company imported the materials used in the manu- |
facture of the Dunlop tire in a form in which they
could be used at the factory with as little labour and
waste as possible. That applies to all the materials
used—the rubber bands or treads, the cotton covers,
the wires, the rubber tubes, the cement, the valves, and
the rims to which the tires were attached. The rim
and valves were in a finished state when imported, the
* cement ready for use, the rubber tubes and bands and
wires of the requisite length, and the cotton of a con-
venient width, The cosl of manufacturing a tire
without the rim is $3.10, and with the rim about §3.60,

Of these sums from five to seven cents represent labour,
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and the balance, in each case, the cost of the materials.
But the materials were, I think, articles which, in the
form in which they were imported, any one was free

oF TorornTo to buy or make, and to use so long as he did not com-

THE

AMERICAN
Duoxror

bine them so as to infringe on the company’s patent.
No one of such materials separately could in any sense

Tire Co. be said to be the invention for which the patent was
Rronsons  granted; and the whole of them iogether did not con-
suagment. stitute that invention, until they were fitted and put

———

together, or combined in accordance with the improve-
ments covered by the patent. It is clear, it seems to
me, that the importation of the articles mentioned, was
not an importation of the invention for which the
patent in question was granted.

In the second place the plaintiff company complain
ihat defendant company in February, 1895, and after
the time limited had expired, imported 310 cutton
cases with the wires fitted into them ; and later there
was apparently another importation of 50 cotton cases
in the same state. On these cases it is clear that work
had been done before importation which it was usual
to do at the factory at Toronto, and which completed
one step or process in the manufacture of the tire.
The value of such work was, it appears, six dollars and
thirty-two cents ($6.32). If the intention of the com-
pany in making the importation were in any view of
the case thought to be material, it would, it seems to
me, be fair to conclude from the very incousiderable
amount of labour displaced, and the fact that they had
in Canada a factory where this work could have been
done at perhaps no increased cost to themselves, that
there was no intention on their part to evade the law
as to the employment of Canadian labour in the manu-
facture of the invention. But that, it seems to me, is
not the question here. The facts of ‘the case do not
raise that issue. The importation of the cotton cases,
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in the condition in which they were, was not, it seems  189¢
to me, an importation of the invention ; and,if not,the Tig
patent cannot by reason thereof be void. ‘?ﬁl‘gﬂégr‘ ,

Then, in the third. place, the defendant companyow ToRONTO
imported some 22 tires in a complete and finished ooy
state and 59 covers that required only the insertion of Aggﬁ%@“
the rubber tube to complete them. In the completed Tire Co.
tires, without doubt, and I think in the covers in the gomsons
state in which they were imported, was to be found Sudgment.
the invention protecied by the Fane & Lavender
patent. These tires and covers were not, however,
imported for sale, but to be given to expert riders to
be tested, and for the purpose of advertising the Dunlop
tire. One pair of such tires was, it seems, sold through
inadvertence or otherwise, but they were not imported
for sale; and ifthe company had a right to import them
for the purposes and under the circumstances men-
tioned I should not think that the subsequent sale of
two of them would render the patent void. The
statute in fact says nothing about the sale of the inven:
tion. Either the patent is void or not void because of
the importations mentioned, and the sale of the tires
would be in no way material unless it were thought"
to have some ?_earing upon the question of the motives
and intentions of the importer. DBut as the total value
of the labour displaced by the importations com-
plained of amounts only to two dollars and eighteen
cents, and in the case of the two tires sold did not
exceed fifteen cents, it is out of the question to suppose
for a moment that there was any deliberate purpose of
evading the law, or anything to be gained by break- -
ing it.

The question as to whether or not a patent is void -
where the patentee, contrary to the letter of the statute,
imports the invention, but with no intention on his
part of evading or defeating the condition that 1equires
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1896  him to manufacture in Canada, and without in fact
Taz  displacing, to any appreciable or considerable extent,
",‘Eggf‘g?f Canadian labour and industry, is not a new question.
or Toroxto If it were, I should for myself be inclined to think that
rep 1 had nothing to do with the importer’s motives or
AMERICAN jntentions, or with the effect of the importation; that

D 3 . .
TIIIJ?;L(?(I;, if the fact of importation contrary to the statute were

Romsons Clearly proved, as it was in this case, my duty would
Judz‘:;'en;_ be to give effect to the law, and to declare the patent
void. DBut to see how the matter now stands it may,
perhaps, be well briefly to loock at the history of the
provision in question.
By the 28th section of the Revised Statutes of New
Brunswick, chapter 118, repealed by The Patent Act,
1869 (32-38 Vic, c. 11, s. 52), it was provided that all
patents granted under the chapter should be void if the
patentee should not within three years after the grant-
ing thereof establish in the province the manufacture
of, or introduce the article, improvement or composi-
tion for which the same was granted. That provision
was satisfied if the thing patented was manufactured
or introduced into the province within three years,and
in that way became accessible to the public. In The
Patent Act of 1869 the Parliament of Canada went
farther and provided (sec. 28) that every patent granted
under the Act should be subject to, and expressed to
be subject to, the condition that the patent should be
void, and all rights and privileges thereby granted
should cease and determine, and the patent should be
null and void at the end of three years from the date
thereof, unless the patentee should within that period
have commenced and carried on in Canada the con-
_struction or manufacture of the invention or discovery
patented, in such manner that any person desiring to
use it might obtain it or cause it to be made for him at
a reasonable price at some manufactory or establish-
ment for making it or constructing it in Canada; and
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that such patent should be void if, after the expiration 1896
of eighteen months from the granting thereof, the Ty
patentee or hls assignee, or assignees, for the whole or %‘;ﬁﬂégl‘
a part of his ‘interest in the ‘patent, imported or causedor Tonomo
to be imported into Canada, the invention or discovery Tog:
for which the patent was granted. The objects of the Agggi‘(’;;}’
enactment were two-fold : to secure to the public the Tire Co.
use of the invention at a reasonable price, and to the. R.Em
labour and industry of Canada the advantage of its suagement,
being made or produced here. At that date patents
were not granted to persons who were not residents of
Canada. By The Patent Act, 1872, (sec. 6) this restric-
tion was removed, and it was provided that any
inventor who was within the provisions of the Act
might obtain a patent. By the 28th section of the Act
of 1872 the timeé within which the patentee was to
commence the manufacture in Canada, of the invention
patented, was reduced to two years, and the time after
which importation was prohibited was limited to one
year; and it was also provided that in case disputes
should arise as to whether a patent had or had not
become null and void under the provisions of the
section, such disputes should be settled by the Minister
of Agriculture, or his deputy, whose decision should
be final. In 1875 (88 Vict., c. 14, 5. 2) the 28th section
of The Patent Act, 1872, was amended by providing that
whenever a patentee had been unable o carry on the
construction or manufacture of his invention within the
two years mentioned, the Commissioner might at any
time, not more than three months before the expiration of
that period, grant to the patentee a further delay on his
adducing‘proof,-tb the satisfaction of the Commissioner,
that he was, for reasons beyond his control, prevented-
from complying with the condition. In 1882 (45- Vict.
c. 22) a like provision was enacted in respect -of, the
“time for importation. The patentee, or his assignee;
7




98 EXCHEQUER COURT REPORTS. [VOL. V.

1896  was to apply to the Commissioner within three months
Tee belore the expiry of the twelve months, and on show-
‘A,ﬁa?égfx ing cause satisfactory to the Commissioner, might
or ToroN10 obtain an extension of time not exceeding ome year,
TE during which the patent might be imported. These
AB‘U”’;‘EE‘;N provisions recur without any material change in the
Tire Co. 37th section of The Patent Act, as enacted in The Re-
Reasons Vised Statutes, chapter 61. In 1890, by 53 Vict.,
suagment. chapter 13, section 2, this court was given jurisdiction
in the place of the Minister of Agriculture or his
deputy, to decide any question that might arise as to
whether or not a patent had become void by reason of
the provisions of the statute to which reference has
been made. In 1892, in the 6th section of 55-56 Vict.,
c. 24, these provisions respecting the manufacture and
importation of anything patented are repeated, the
material difference in substance being that it is pro-
<vided that in the case of importation the patent shall
‘be void as to the interest of the person importing the
invention or causing it to be imported.

Now, it is clear that in enacting that a patent should
be void for importation of the invention contrary to
the terms of the statute, Parliament intended to secure
ithe construction or manufacture in Canada of anything
that was protected by a Canadian patent. There is no
-difference of opinion so far as I know as to that. But
it has been thought that the question for decision
«under the importation clause of the statute is not.the
comparatively simple and direct issue of importation .
-or no importation of the invention, but the more diffi-
cult questions of the intention of the importer, of the
-object he had in view, and as to whether or not the
importation was considerable, or substantially dis-
-placed or interfered with Canadian labour. This was

he view of the statute taken in 1877 by Dr. Tachsg,
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then the deputy of the Minister of Agriculture. Inthe 1896
case of Barter v. Smith (1), he concluded a learned and  Tag

elaborate opinion, that has been much commended, as ‘%ﬂ?&?ﬁ’

follows :— : oF TORONTO
2.
The conclusion is, that the respondent having refused no one the THEE

use of his inventions and the importation assented to by him to be AgglgigAPN
made being inconsiderable, having inflicted no injury on Canadian mips co.

manufacturers, and having been so countenanced, not in defiance of

the law, but evidently as a means to create a demand for the said in- "*°Haom™*

ventions, which the patentee intended to manufacture, and did in fact ¥=dsment.
offer to manufacture, in Canada, has not forfeited his patents.

In 1880 the validity .of the patent in question in
Barter v. Smith came again in question in Smith v.
Goldie (2), and Chancellor Spragge appears to have
taken a stricter view of the statute. He evidently
thought that the question to be determined was as to
whether or not the patentee had imported the inven-
tion for which the patent had been granted to him. In
the Court of Appeal the impeached patents were held
void on other grounds, but speaking of Dr. Taché’s
opinion, to  which I have referred, Patterson, J. A,
said :— ‘

But if the subject were one for our decision I should be content to
follow the very careful and able judgment of Dr. Taché, the deputy
Minister, which commends itself to me as a sound exposition of the
principles upon which the law laid down by this section should be ad-
ministered, as well as a judicious and discriminating investigation of
the facts. ) . ;

Smith carried his case to the Supreme Court of Can-
ada, where the judgment of the Court of Appeal was
unanimously reversed, ‘and the patents in question
sustained (3). Mr. Justice Henry, in his reasons for
judgment, in which Mr. Justice Fournier and Mr.
Justice Taschereau concurred, expressed the opinion
that Dr. Taché’s decision was final, and then he
added :—

(1) 2 Ex, C.R. 492.- (2) 7 Ont. App. 628. -
(3) 9 Can. 8. C. R. 46."
7% :
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1896 Butin cace of any doubt on that subject, I will add that having well
;I';E'[‘E' considered the case as presented before him, I would have come to the
ANnDERson Seme conclusion as he did. I think the law as laid down and ex-
Tire Co. plained by him in this exhaustive, and, I will add, able judgment, can-
24 TO,;‘ONTO not properly be questioned.

AMEEE}AN Then 1t is also to be observed that since Dr. Taché’s
Du~wor decision was rendered the clause of the statute against
Tlff__(?o' the importation of an invention, has, as we have seen,
Reasons  heen re-enacted three times, in 1834, in 1890, and again

Judgment: in 1892, and on each occasion without anything to in-

dicate any dissent by Parliament from the view that
had been taken of the meaning of the provision. So
that whatever my own view might be as to the true
construction of the statute, I ought now, it seems to
me, to follow the construction that has been put upon
it in the cases to which I have referred. At the same
time I cannot but think that there is a good deal to be
said for the stricter construction of the enactment which
appeared to commend itself to Chancellor Spragge ; or
at least that there was a good deal to be said lor such
a construction when the question was before him.
And it is clear, I think, that the more liberal interpre-
tation that has prevailed has created some uncertainty,
and opened the door to abuses and evasions of the statute.
The provisions of the Act against importation are, it is
true, the means only by which Parliament seeks to
secure the construction or manufacture in Canada of
any invention that enjoys the protection of a Canadian
patent, and are not directed against the act of im-
portation as such. It differs in that respect from the
prohibition against the importation of seditious and
immoral books, base or counterfeit coin, or goods
manufactured by prison labour. "Then, it may, and I
have no doubt does, frequently happen, as has hap-
pened in this case, that an. importation of an invention
for which a patent has been granted displaces little or
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no Canadian labour, and does not appreciably affect 1896
the manufactures and industries of the country. But Tae
because that is so I do not see clearly by what authority ‘Eﬂi“égf‘
the tribunal before which the question comes is to cutor Toroxto
down the plain and explicit language of the statute, pug
or engraft upon it any such qualification or exception, 'A]‘S‘[g:;%‘;“
as that to which I have referred. It is clear, of course, Tirx Co.
as pointed out in the opinion of Sir John Thompson in m,am,,
The Rowal Electric Company of Canada v. The Edzson.rudgmenf..
Electric Light Company (1) that no patent should be
declared void for importation, unless it is manifest that
the invention protected by the patent, has been im-
ported. But where it is clear that importation has
taken place contrary to the letter of the statute, I do -
not see, as I have said, what the court has to do with
the motives or intentions.of the importer, or of the
effects of his importation. He holds his patent on an
express provision or condition that he will not after a
time therein limited, or any authorized extension .of
such time, import the invention for which the patent
is granted, and any exceptional case is met by the pro-
vision for the extension of time within which importa-
tion may take place. It is possible that some of the
hesitation to enforce the plain language of the Act has
arisen from the large interests that are at times in
peril. But who puts them in peril, and why should
the tribunal hesitate to enforce the law when the
patentee to gain some trifling advantage, or no ad-
.vantage, does not hesitate to violate it and to incur the
risk of having his patent annulled? Or why should
it be thought that to import the invention for s'allé
would avoid the patent, while if it were, as in the
present case, imported to be given away, to be experi-
mented with, or to be used as an advertisement, there
would be no violation of the statute or breach of the

(1) 2 Ex. C. R. 597.
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1896  condition, while the commercial advantage to the

Tee patentee might be much greater in the latter than in-
‘%ﬂzﬁl‘ggf the former case ?
or ToroNto The case is, however, it seems to me, within the rule

tag  laid down by Dr. Taché in Barter v. Smith, and ap-
Aﬁ“gﬁg’;ﬂ proved by thelearned judges whom I have mentioned ;

Tire Co. and following that rule, I am of opinion that patent

monsons DUmber 38,284 in question in this case is not.void for
Judgment. importation contrary to the statute.

The view I have expressed renders it unnecessary
for me to decide the question that was raised as to
whether or not any importation during the time that
importation was permissible under the Welch patent
could be taken to affect the Fane and Lavender patent.

The question of costs, will, as agreed at the trial, be

reserved.

Judgment accordingly.
Solicitors for the Anderson Tire Co.: Rowan & Ross.

‘Solicitors for the American Dunlop Tire Co.: Blake,
Lash & Cussels.
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DAMASE LAINE, or THE TowN OF 1896
Levis, MacHINIST, AND ARTHUR et
BELLEAU VANFELSON, or THE| iy

City or QUEBEC, CLERK, BOTH IN

THEIR JOINT OAPAI::}ITY OoF ADMINIS-

TRATORS OF THE EsTATE oF CHAR-

LES WILLIAM CARRIER, DECEAs-/ >CPPLIANTS;
ED, IN HIS LIFE TIME OF THE SAID

TowN oF LEVIS, DOING BUSINESS
" THERE AS FOUNDERS AND MACHINISTS,

UNDER THE STYLE AND FIRM OF CAR-

RIER, LAINE & COIL.,

, AND
HER MAJESTY THE QUEEN. —  RESPONDENT. -

Contract for work done and materials supplied—Specifications—Interpreta-
tion of — Aceident to subject-matter owing o cause not within contempla-
tion of contracting parties—Allowance of interest Aagm'nst Croun——
Computation.

The suppliants entered into a contract with the Crown to “ place a
second hand compound screw surface condensing engine” in a
certain steamship belonging to the Dominion Government ; and
to convert the vessel from a paddle-steamer into a screw-propeller.
By the specifications annexed to and forming part of the con-
tract it was stipulated, inter alia, that the old engine and paddle-
wheels were to be broken and taken out of the steamer at the
contractor’s expense, and that they should stop up all the holes
both in the bottom and side of the vessel ; that the contractors
were to make new any part of the engine or machinery although
not named in the spccifications, which might be required by the
Minister, &c., the whole to be completed and ready forses, on
a full steam pressure of 95 lbs, per square inch ; ready to com-
mence running on a cerlain date~the whole work to be of first
class style to the entire satisfaction of the eugiveer appointed to
superintend the work, It was further agreed that the sleamer
was to be put in perfect running order ; that the alterations of '
any parts of the steamer, for the purpose of fitting up the new -
works, and any openings or cuttings or rebuilding, were to be
executed and furnished at the cost of the contractors. Itwas also’
provided that the steamer was to bave a satisfactory trial trip of
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at least four hours’ duration, steaming full épeed, before being
handed over to the Department.

The vessel was built of iron and very ¢ld. The suppliants had taken
the old engine out of the hull, and had grounded her, preparatory
to placing her in a diy dock in order to complete their work
under the contract. Owing to the fact that the bottom of the
vessel under the old engine seat bad Deen caten away by rust, it
gave way and was broken in when she grounded. It was estab-
lished that the accident did not occur through the negligence of
the suppliants ; but the Crown insisted tbat the suppliants were
liable to repair this damage under the terms of the contract and
specifications.

Held, that there was nothing to show by the terms of the contract and
specifications that either party at the time of entering into the
contract contemplated that the portion of the steamship lying
below and hidden by the engine seat would require renewing ;
and that the stipulation in the specifications that “the steamer
was to be put in perfect running order” was intended to apply
only to the work the suppliants had expressly agreed to do, and
should not be extended to other work or things which they did
not agree to do orto replace orrenew.

2. That in such a contract as this, neither by the law of England nor
by that of the Province of Quebec is there any warranty to be
implied on the part of the owner of the thing upon which the
work is to be performed that the same shall continue ina state

. fit to receive the work contracted for.

3. Held, (following St. Louis v. The Queen, 25 Can. 8. C. R.),
that interest may be allowed against the Crown upon a judgment
on a petition of right arising ex contractu in the Province of Quebec
in the ebsence of any express undertaking by the Crown to pay
the same, or any statutory enactment authorizing such allowance.

4, But such interest should only be computed from the date when the
petition of right is filed in the office of the Secretary of State.

PETITION OF RIGHT for moneys claimed to be
due upon a contract for work done and materials
supplied to the Crown.

The facts of the case are fully stated in the reasons
for judgment.

The case was referred to the registrar for the pur-
pose of taking the evidence.
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The argurhent upon the evidence took place at 1896

Ottawa on November 29, 1895. ' LA
! v

I. N. Belleau, Q.C., for the suppliants: This is a case gy
arising out of a contract between the suppliants and QUEES. .
the Department of Marine and Fisheries for repairing or Argument
altering the steamer .Druid from a paddle boat to a
screw steamer. The boat, at the time the contract was
made, was in the Louise Basin at Quebec, and was
subsequently brought over to Levis to be docked there
preparatory to repairs being  done and the contract car-
ried out. When the boat was taken from Quebec to
Levis she was placed in Davie’s Pond, and when
she grounded she broke, because she was so decayed
that she could not support her own weight.

We allege that it was not our fault the boat was
broken ; she was not fit to undergo the repairs the Gov-
ernment contracted for, and the Government ought,
therefore, to bear the damages: The repairs were
begun early in the spring. She was in the pond three
days before she was broken. Une of the workmen
noticed she was leaking. He saw the water was
coming in through a hole in the bottom. A man
was sent to plug it up, and the plug he drove in went
right through the place, it was so corroded. |

One witness says that he examined one of the bad
plates which were discovered, and that there were
eight or nine of them in the ship’s bottom. It wasa
mystery to the witnesses that the boat could have
been carried over to Levis. They explain it in this
way: during the winter there is ice that forms on the
bottoms of the vessels, and that is the reason why she
did not go to the bottom in bringing her over ; but when
she struck the bottom this coating of ice was broken.
The witnesses say there was nothing to support the
keel when the old engine was removed, and the break
occurred where the old engine was situated. I con-
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tend that the accident was the direct and only result
of the condition of the steamer. If we are not respon-
sible through any fault or negligence, are we bound
by the contract to make the repairs? The contract
was to place a second hand compound coudensing
engine in the steamer Druid.” The Crown contends
that by our contract and specifications we contracted
and agreed in addition to placing the engine in the
Druid to make new any part of the engine or mach-
inery although not named in the agreement or specifi-
cations, and to complete the whole ready for sea to the
satisfaction of the Minister of Marine and Fisheries;

. the alterations of any part of the steamer to be executed

at the cost of the suppliants or any work done or alter-
ations made in the deck to be replaced to the satisfac-
tion of the officer in charge; and that a satisfactory
trial trip of at least four hours duration be had, steam-
ing full speed, before being handed over to the Depart-
ment. It is contended that we have to do all these
things under our contract. Now I understand per-
fectly well that in making new the engine and mach-
inery we had to do all things that were inherent in
the carrying out of the work upon which we were en-
gaged, but I do not think that we were bound to build
a new steamer for the Government. The Government
having contracted to have a new engine placed in the
steamer there was an implied warranty on its part that
the steamer was fit for the repairs contracted for. The
Government took the position that the suppliants
were responsible and should make the repairs occa-
sioned by this accident, and the suppliants said, “ We
are not.” Then the Government decided to have her
repaired, and they signed a new contract, on the 22nd
of May, to make these repairs two days after we had
to deliver up the boat under the first contract, that is
on the 20th of May. One of the primary rules in the.
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interpretation of contracts is that, whatever the terms 1896
of the contract may be, it must always include the Lams
things to which the parties seem to have agreed, and

this rule is founded upon a still more general rule that Quezw.
the contract must be interpreted in accordance with 6:_1(%5:;1;;’
the intentions of the parties. I think it would be dif- :
ficult to establish that when the Government con-

tracted to putan engine into the steamer, they intended

to contract for the rebuilding of the steamer. Itis very

likely that the Government did not know about the
condition of the boat because it would not be reason-

able that the Minister of Marine and Fisheries would

leave the boat in such a condition. Evidently the
Government did not think that they were contracting

for a new bottom to this boat, becanse you will see

that the repairs to the bottom cost over half of our
original contract. '

E. L. Newcombe (D. M. .T.)., Q.C.:—

It is important to bear in mind that this contract
was made with regard to & vessel which was ad-
mittedly useless and unseaworthy. - A vessel which for
- the purposes of a vessel as required by them, at the
time of the contract, was of no manner of use to the
Government. So the intention.of the parties was to
obtain by means of this contract,and the work done under
it, a vessel that was, through certain alterations in her
structure mentioned in the specifications, to be made of
use to the Government. It was with regard to these
circumstances that the contract was enlered into. The
contractors took possession of the vessel while in the
Louise Basin on the Quebec side of the river; and they
proceeded with the work there as far as they could
without putting her into the dry dock, and then they
took her across the river and for some reason or other
she was grounded in this basin, where Mr. Davie re-
pairs some of his vessels, on the: outgoing tide, and
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when she took the ground it appears that a section of
the bottom of the vessel which had been under the old
engine seat gave way. It is beyond question that the
work they undertook to do was not finished then.
Even if the bottom had been perfectly sound, it was
necessary for the vessel to go into dry dock for the com-
pletion of the original contract. The contractors were
obliged under the contract, as any one would interpret
1t, to put this vessel in thorough running order. There
is no case here of that having happened which shounld
not have been contemplated at the time. The man
who was put in charge by the suppliants to bring her
over to Lévis was afraid to tell the crew the condition
of the vessel. Personally,he knew it was a very risky
matter to take the vessel across at the time. Howerver,
they took her across and let her ground with a knowl-
edge of the bad condition of her hottom. So far as the
grounding goes, however,we admit that they have gone
a long way to show that they did whatever they could
do to place the vessel properly. However, we do not
rest our case upon that. We say our case is good upon
the construction of the contract. If you make a con-
tract like this and an accident happens through your
negligence, or not, you are bound to make it good. We
contracted for a seaworthy vessel. They now say to
us,—You have to pay us over $4,000 more to do that;
but we say to them,—No, under your contract you
have got to make good this work. Weregard the case
exactly the same as if we made the second contract for
repairing the bottom with another man. It was only
after she was put into the dry dock that they finished
the work which they admittedly had to do under the
first contract. This goes to establish that the break-
down occurred in connection with the work they had
undertaken to do. It was by reason of the removal of
the old engine and the cousequent decrease of support
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which that cngine gave to the bottom of the ship, that 1896
the break-down occarred when and as it did. It may 1 ivs
be your lordship will come to the conclusion that she I
may have broken down anyway within two or three Quemn.
months, but it is certain that this lrmediate break- avguments
down occurred by reason of the operations of the sup- or Cmneel-
pliants under their contract and in connection with
work which was contemplated by the contract. It is
a usual and ordinary thing in vessels of this class to
find the bottom corroded and rotten. I submit thatso
far as the duty of the contractors under their first con-
tract went, it would be just the same as if the bottom
and the old engine were all one piece. In dealing with
the engine they had to make good whatever was dis-
. turbed by its removal. - By the terms of the contract.
the specifications are to be taken and read as part of
contract. We contend that the word “ work” in the
contract has to be construed according to the specifica-
tions. What is the “ work ” to be done? “ Converting
the steamer Druid into a screw propeller, &c.”

I submit that it is very clear they were not in a.
position to refuse to do the work because they found
it more expensive than they contemplated. I admit
that the contract is based upon the assumption’that
the subject-matter is going to remain in existence dur-
ing the repairs. If the contract was to repair a vessel
and she had gone to the bottom, I admit then that the »
parties would be released. But here there is no admit-
ted impossibility of performance. We say here is a
steamer which the contractors knew was a steamer
liable to be in a pretty bad condition ; therefore, under-
taking to do this work, should they not be held liable
to do everything that is specified and involved in the
specifications. But my argument need not go further
than this, that in order to take out the engine they had
to expose a weakness of the vessel,—they had to leave
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that weak which was formerly apparently. strong.
The contract contemplated that so far as taking away
old and putting in new, they should give us a ship
that was seaworthy; and when they took away the
old engine and found that, by reason of this taking
away, the vessel is not in a position to go to sea, it is, I
submit, necessary for them to make this good

We rely very much on the words “put in running
order” in the specifications, under the rules of construc-
tion. These words must be construed according to.
their general meaning unless there is something to
show that they ought to have a limited application.
‘What has happened was within the reasonable con-
templation of the parties. The contract was to put
the boat in perfect running order. The contract being
to change the vessel from one kind of a steamer to
another, if the vessel had been in such a state as not to
be a vessel within the meaning of the insurance cases,
if burned or sunk, and impossible to be repaired, then
there would not have been anything in existence in
respect of which the contract was made, but that is not
this case. We rely upon the law laid down in Paradine
v. Jane (1). It is a question as to the contractors’
obligation, and unless the accident arose from a cause
so foreign to the business of the parties as to create
an implied exception, then the contractors must be
held bound according to the full extent of the ob-

~ ligations they entered into. Taylor v. Caldwell (2);

Brown v. Insurance (0. {3).

I submit that there was no warranty to be implied on
the part of the Government that the vessel was orshould
remain in a good condition, that she should remain in
a seaworthy condition until these repairs were made
and completed. Appleby v. Myers (4). There is no co-

(1) Aleyn, 27. (3) 1EL & EI 853.

(2) 3 B. & 8. 826, (4) L.R. 2C.P. 651 and Thorn’s
case 1 App. Cas, 120.
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venant on our part except to pay. The general construc-
tion of the contract is in our favour because, having
stipulated expressly for a number of things the cumula-
tive effect of the contract is in our favour. Ontheother
hand suppliants did not specify what they were to do,
but they say generally that the vessel is to be put in
‘“ perfect running order.” Again, they have contracted
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to “stop up holes.” Now it must be admitted that’

there were no holes which were necessary to be stopped
up if the vessel were sound. If you take these specifi-
cations which are part of the contract, you can extract
a number of requirements or obligations which have
been entered into by the contractors and which would
render them liable to do this very work. There are
general terms which are large enough to require them
to make good all the damages that have occurred.

There is a principle of law that there may be certain .

exceptions of certain events, but the events that hap-
pened here were those within the contemplation of the
parties to the contract. (Bayley v. DeCrespiny (1);
Leake on Contracts (2).) The material question is
whether the event which is required to be excepted is
one that could be foreseen and gnarded against in the
contract.

For the doctrine as to the constructlon of written in- -

struments _generally, I would refer to Broom's Legal
Mazims (3). 1 don’t think there should be a difference
between the construction of the Crown’s ordinary con-
tracts and the subjects’, but so far as the King's grant
- goes, Bacon's Abridgement (4) and the authorities
there cited show that it should always bé construed
in favour of the Crown.

W. D.. Hogg, Q.C., followed. He contended that
as the suppliants had contracted to put the ship in

(1) L. R. 4 Q. B. 185. (3) 6th Ed. p. 498 et seq.

~ (2) 2nd Ed. 592 e seq Pollock  (4) Vol. 8 p. 149.
on do. 6 Ed. 396.




112

1896
LaAINg

v.
TrE
QUEEN,

Reasons
for
Juadgment.

EXCHEQUER COURT REPORTS. [VCL. V.

“running order,” they were not entitled to be paid
until they had carried out the contract to the fullest
extent of the meaning of these words. He cited
Munro v. Buit (1).

Mr. Belleau replied.

THE JupGE oF THRE EXCHEQUER CoURT now (March
2nd, 1886) delivered judgment.

The suppliants bring their petition to recover a sum
of four thousand two hundred and fifty dollars, and
interest, alleged to be due to them on a contract made
on the 25th of January, 1894, between Messrs. Carrier,
Lainé and Company of the Town of Lervis, in the Pro-
vince of Quebec, engineers and founders, of the first
part, and Her Majesty the Queen, represented by the
Minister of Marine and Fisheries, of the second part,
whereby Carrier, Lainé and Company, for the sum of
nine thousand two hundred and fifty dollars, agreed,
in accordance with the provisions of the contract and
the specifications annexed thereto, to place a second
hand compound screw surface condensing engine in
the steamship Druid, and to convert the latter from a
paddle steamer into a screw propeller, the work to be

completed and in every respect ready for use on or be-

fore the 20th of May, eighteen hundred and ninety-four:
The contract, among other things, further provided,
that Her Majesty might make payments in advance on
materials or implements procured for or used in the
work, which should therenpon become vested in Her
Majesty anda be held as collateral security for the due
fulfilment of the contract, but should remain at the
risk of the contractors until finally accepted by the
Minister as a portion of the work contracted for; that
the specification annexed to the contract should be

(6) 8 EL & El. 738.
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deemed taken and read as part thereof; that time
should be deemed to be of the essence of the contract;
and that if the contractors should fail fully to complete
the work in the manner and time agreed upon they
would pay to Her Majesty, as and for liquidated and
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ascertained damages, the sum of twenty-five dollars a suagmene,

day for each'day during which the delay to complete the
work should continue. Inthe bodyofthe contractthe
work to be done was described as follows: “To place
a second hand compound screw surface condensing
engine in the steamship Druid; ’ but by reference to
the specifications it will be observed that the steamer
was also to be converted from “a paddle steamer” to
a ‘‘screw propeller,” and it was, among other things,
thereby agreed “that the old engine and paddle
wheels were to be broken and taken out of the steamer
at the contractors’ expense, the old material te be their
property, and that they should stop up all the holes
both in the bottom and side of the vessel; that the
contractors were to make new any part of the ‘engine
or'machinerjr, although not named in the specification,
which might be required by the Minister or by the
Inspector of the work, and to complete the whole ready
for sea to the satisfaction of the Minister, or the In-
spector. whom he might appoint to superintend the
work ; the whole to be completed and ready for sea,
on a full steam pressure of ninety-five pounds per
square inch ; ready to commence running on or before
the 20th May, 1894, the whole work to be of first class

style to the entire satisfaction of the engineer appointed
to superintend the work. - It was further agreed that

the steamer was to be put in perfect running order;
that the alterations of any parts of the steamer, for the
purpose of fitting up the new works, and any openings
or cuttings or rebuildings were to be executed and fur-

nished at the cost of the contractors; any work done
8
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or alteration made in the deck or displacement of iron
or woad-work to be replaced to the satisfaction of the
officer in charge, free of cost to the Department. It
was also provided in the specifications that the steamer
was to have a satisfactory trial trip of at least four
hours duration, steaming full speed, before being
handed over to the Department, the contractors to find
stores and crew for the engine during such trip; that
the contractors were to repair and make good any de-
fects or damage that might occur to the new parts
within four months after the final accepiance of the
same by the Department, other than the usual wear
and tear or accident arising from the carelessness of
the Department’s servants, over which the contractors
would reasonably have no control, and that to insure
the carrying out of this provision twenty per centum
of the contract price should be retained by the De-
partment until the expiration of the said four months.

The Druid is an iron steamship, and was at the time
the contract was entered into about forty years old. It
does not appear, however, that on that account either
party contemplated that any repairs fo the hull of the
ship would be necessary. All that the specifications
provided for were such repairs and renewals as would
be rendered necessary by the work to be done and the
changes and alterations to be made in the ship, under
the contract. As a matter of fact, however, the whole
of the ship under the old engine seat was so corroded
and eaten away by rust, that unless this part of her
had been renewed she would have been unseaworthy
and unfit even for the trial trip of a few hours that the
parties had stipulated for. Owing to the manner in
which she had been originally constructed, this part
of her had not been accessible either for examination
or repairs. And although, if the attention of the
parties had been directed to this circumstance, it might
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have been reasonable for both to have anticipated that
when the old engine was removed it would be found
that substantial repairs and renewals were necessary,
the matter does not appear to have been present to the
mind of either. Itis this incident that has given rise
to the present controversy. :

In January, 1894; the Druid was in the Louise Basin,
at Quebec, and while she was there the old engine was
taken out, and other parts of the work contracted for
were proceeded with. On March 80th the Minister of
Marine and Fisheries sent the suppliants five thousand
dollars as a payment or advance, it does not clearly
appear which, on account of the work done. :

- On the 8rd of April the vessel was taken by the con-
tractors to Levis to be placed in a dfy-dock there, to
enable them to complete the work to be done. The
dock Lappened to be occupied and the vessel was
placed in an adjoining pond where she must ground
at low water, and the result was that the bottom of the
vessel under the old engine seat, that had been eaten
away and weskened by rust, gave way, and was
broken jn. On the 11th-of April the contractors, by
letter, gave notice to the Minister of Marine and Fish-
eries of the accident that had happened; that the
vessel had been successfully docked on-the 10th, and
that they were rushing,.the Work through so as to
cause no delay; and they asked that the Minister
would send some person to investigate the matter and
see who ghould stand the cost of the necessary repairs.
On the same day (the 11th of April) Mr. Smith, the
deputy of the Minister of Marine and Fisheries, wrote
to the contractors that the agent of the Depariment at
Quebec had'advised him of the accident to the Druid,
and that they, the contractors, would be held respon-
sible for the damage, and that the Department would,

notw1thstand1ng the accident, requirethe vessel to be

8%%
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delivered up at the time specified in the contract. On
the 12th the contractors replied to Mr. Smith’s letter of
the 11th, repudiating any respounsibility for the accident
and offering to make the repairs at once, if ordered to
do so. Mr. Smith, on the 26th April, in answer to
their letter o1 the 12th, wrote to the contractors that
he was advised that as the vessel was in their charge
as contractors when the accident happened, and it
did not appear that the accident was one that proper
care could not have prevented, they were liable for
the loss, and further that the provisions of the_ con-
tract would appear to be such as to make them liable
to repair. On the 1st of May the contractors, by
a telegram, which, though not addressed to, was,
I infer, communicated to Mr. Smith on the 2nd, offered
to make the repairs to the Druid as per survey held
for four thousand five hundred dollars and deliver
the boat on the 20th of May, or for four thousand
dollars if delivered on the 1st of June, provided an
answer was telegraphed at once. On the 10th of May
the contractors wrote to the Minister that they had
proceeded with their work according to the contract,
and that it would be finished before the 20th of May ;
that the work requiring the docking of the .Druid
would be finished on Saturday, the 12th, and that
they would be ready to undock her on Saturday even-
ing ; that what would then remain of the work to be
done could be proceeded with when the vessel was
afloat; and they concluded their letter by notifying
the Minister that after that date they would not be re-
sponsible for the dock charges. The new engine was
not, it ought perhaps to be observed, placed in the
same position as the old engine ; and it was, it appears,
possible for the contractors to do all the work that
they conceded that they had contracted to do without
making the repairs that were in dispute, though there




VOL. V.] EXCHEQUER COURT REPORTS.

could of course be no trial trip until such repairs were
completed. On the 14th of May Mr. Smith telegraphed
the contractors asking them to state the lowest sum
for which they would repair the vessel without pre-
judice to the contract under which he then considered
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would make the repairs to the Druid, in twenty work-
ing days after order given, for four thousand five
hundred dollars, and if more time were given them,
for four thousand dollars. On the 18th, Mr. Smith
answered the contractors’ letter of the 10th, and in-
formed them "thai, as advised, the' Department con-
sidered them liable to deliver the .Druid in thorough
repair according to the provisions of the contract upon
the day agreed upon, and that any expenses incurred
in reference to the vessel for docking or otherwise
would have to be borne by the contractors. On the
292nd, without prejudice to the contract, he accepted
‘the contractors’ offer to make the repairs in twenty
days for four thoysand five hundred dollars, and sub-
sequently a formal contract bearing that date was
entered into between the parties for the making of

such repairs, which were to be completed by the 14th

of June, 1894, This second contract contained the
following proviso :(—

“ Provided however, and it is the true intent and meaning of these
presents that nothing herein contained shall in any wise be construed
or held to prejudice, affect or operate as a release discharge or waiver
of any right, claim or demand which Her Majesty may have against

.the contractors to require or compel them to do and perform all the
works herein specified or any part thereof by reason of the contractors

being now liable thereto on account of their own negligence or undei-

and by virtue of the contract bearing date the twenty-fifth day of
January, 1894, between Her Majesty and the contractors relating to
the steamer Druid: Nor shall anything herein contained be in
anywise held or construed to prejudice affect or operate as a release,
discharge or waiver of any right, claim, demand, action or cause of
action which Her Majesty may now have or. hereafter may have
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against the contractors by reason or on account of any obligation or
liability on the part of the countractors to make good the damage
caused to the said vessel by reason of her bottom giving way while
the works contracted to be performed by the contractors under their
said contract of the 25th day of January, 1894, were in course of
performance, or while the said vessel was in their charge: Nor shall
anything herein contained be held or construed in anywise to prejudice
affect or waive any claim for damages or non-performance of the said
contract of the twenty-fifth day of January, 1894, which Her Majesty
now has or hereafter may have against the contractors. Nor shall
anything herein contained be held to mean or intend that the contrac-
tors are not, independently of this contract, and by reason of the said
contract of the twenty-fifth day of January, 1894, or their negligence
in the performance of the works called for by the last named contract,
liable to make good the damage and restore the said vessel to Her
Majesty in a seaworthy condition and in thorough running order,
Nor to prejudice or affect the claim to that effect now set up by Her
Majesty, The true intent of the contracting parties being that their
respective recourse and liability under the contract of January last
shall not be affected by the present contract.”

The contractors completed the work embraced in the
first contract, made the repairs mentioned in the second,
and having given the vessel a trial trip handed her
over to the agents of the Minister, and were paid the
sum of four thousand five hundred dollars for making
such repairs. There was some evidence adduced,
which was directed to the question as to whether the
work was done to the satisfaction of an inspector ap-
pointed by the Minister, and as to whether or not the
agent of the Department at Quebec, and the engineer
of the steamer, who were present during the trial trip,
were authorized to represent the Minister. That, I
think, is not now important. The specifications annexed

to the contract of January 25, 1894, were prepared by

Mr. Samson, the. Inspector of boilers and engines at
Quebec, and though he was not, it appears, appointed
to superintend the work, it was in fact done under his
superintendence, and he says it was completed in a
good substantial and workmanlike manner, and in
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accordance with the specifications. The Crown very
properly raises no question as to this, and if any were
raised it would be clear that the provisions of the con-
tract in that behalf had been waived. So too there is
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before the 20th of May. These acts obviously had to
be deferred until the repairs embraced in the second
contract which the parties entered into, were completed.
The delay was not great. Probably there would have
been none if the suppliants’ offer to make -the repairs
had been accepted when first made. At all events this
question does not come into the present case, and may
be put aside without further consideration.

There is another matter, too, which may be dismissed
in a few words, and that is the contention at first set
up by the officers of the Crown that the accident had
happened through some negligence of the suppliants,
It is clear, I think, that it did not result from any
negligence on their part, but from the inherent weak-
ness of the vessel. There was nothmg lmproper or
unusual in grounding the vessel in the pond where she
was placed. And there was nothing at the bottom of
the pond to cause the injury. Under any circum-
stances it would have been necessary to renew the part

of the bottom of the vessel that was set up when she
~was grounded. The grounding may have made that
clear somewhat earlier than otherwise might have been,
but.that was a fortunate rather than an unfortunate
circumstance. '
* That, I think narrows the question, on which the sup-
pliants’ right to recover depends, down to this: Were
the contractors bound under the contract of January
25th, 1894, to make the repéirs mentioned in the contract
- of May 22nd? If so, their action fails; but if not, they
are entitled to recover. That, I think, is, on the whole,
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the effect of the second contract that was entered into.
But for the general clause with which the proviso I
have cited concludes, I should have thought that to
be free from doubt. By that clause it is stated that
“the true intent of the contracting parties was that
‘“ their respective recourse and liability under the con-
“tract of January 25th, should not be affected by the
“contract of May 22nd.” These words standing by
themselves might, it seems to me. be taken to mean
that any defence then open to the Crown should not be
affected by, but should remain open to it, notwith-
standing the second contract. When the accident
happened the officers of the Crown in effect said to the
contractors :—Here is something that you must make
good, because it happened through your negligence,
and because you have contracted to doit. To that the
contractors answered in substance :—No, we are not in
any way responsible for the accident, and we have not
contracted to make good the damage ; but the Crown is
bound to make it good, and we demand that that be
done, so that we may complete the work we have
undertaken. There was obviously a third position
that might have been set up by either party, and that
was that by the accident both parties were excused
from further performance of the contract,in which case
each party would have had to bear the loss that had
fallen upon him. That position, however, was not
taken, and it is not necessary to consider how far under
all the circumstances it was the true position, or
whether in that case the Crown might not only have
had a good defence to the action, but might also have
recovered back the five thousand dollars that had been
advanced to the contractors. Of course 1t was open to
either party to make the repairs if that were for his
advantage, but it may be that neither was bound to
do so; and in that case the Crown would on the 22nd
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of May, 1894, when the Minister entered into the second
contract, have had a good defence to an action such as
the present. Was it the intention of the parties by
the concluding clause of the proviso to the contract, to
which I have referred, to reserve to the Crown that
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be read with the proviso of which it forms part, and
the whole tenor and effect of that was that the con-
tractors should not in the aggregate be paid more than
the contract price of the work embraced in the first
contract, if for any reason the contractors were liable
or bound to make the repairs mentioned in the second
contract. Both parties seem, after the accident, to have
been agreed that the repairs in question should be
made, and it is obvious that the cost of making them
must fall upon one party or upon the other. If the
contractors were liable or bound to make- them, they
would of course have to bear the cost. If the Crown
was hound to make the repairs the expense would fall
upon it. But there was the further contingency that
neither might be bound to make the repairs, On whom
in that case should the cost fall? What asto that was
the intention of the parties? It seems to me it was
" their intention that in that case the cost should fall
upon the Crown, the owner of the vessel. The expense
was to be borne by the contractors if they were liable
or bound to make the repairs, but by the Crown if the
contractors were not so liable or bound. It is not
possible, it seems to me, to put the parties in the exact
position which they occupied prior to the 22nd of May,

1894. It was at that time open to the Minister of-

Marine and Fisheries to say to the contractors:—You
contend that the Crown is bound to make the repairs
to the hull of the vessel, which it is clear must be made
before she can besent to sea. I domnotagree. On the
contrary, I think that you, the contractors, are liable
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and bound to make such repairs, but whether or not
you are so liable or bound, you have entered into a
contract for a lump sum to convert the Druid into
a screw propeller, to put in a second-hand com-
pound screw surface condensing engine, and after a
trial trip of at least four hours to deliver the vessel in
perfect running order, and until you do that you will
not be entitled to be paid anything. So if you wish to
earn your money, it will be necessary for you to make
the repairs in question. I am, however, ready now to
agree with you to pay you for making the repairs but
on the condition that you are not to be paid anything
on your original contract price unless you are entitled
to now recover without any trial trip, and without
delivering the vessel to me in perfect running order. .
But what was said and done appears to me to be quite
different. In substance it was this :(—I am advised, the
Minister, or those who spoke for him, said to the con-
tractors, that you are not only liable to make the
repairs in question because the accident happened
through your negligence, but you are bound by your
contract to doso. However I will pay you for making
them, and if it turns out that you are either liable or
bound I shall deduct the cost of the repairs from the
contract price. That, it seems to me, is in substance
the agreement to which the second contract gives ex-
pression, and by entering into it the Crown enabled .
the contractors to perform the conditions of the first
contract, and to put an end to any defence that might
otherwise exist because of the non-performance thereof.

Were the contractors liable or bound to make these
repairs at their own cost and charges? That they were
not liable because of any negligence on their part is,
as I have already said, negatived by the facts of the
case. Were they bound by the contract ? The learned
counsel for the suppliants contends that the Crown
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was itself bound to make the repairs, and if so, it is
clear that the contractors were not But with that
view I cannot agree. It is clear that there was no
express undertaking by the Crown to make any such
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or should continue in, a fit condition to enable the con- Sudgment.

tractors to carry out the work and the alterations con-
templated by the agreement of January 25th, 1894, and
no such agreement or warranty is, I think, to be
implied. In Appleby v. Myers (1), which I think sup-

ports that view, the facts briefly stated were that the -

plaintiffs had contracted to erect certain machinery on
the defendant’s premises at specific prices for particular
portions, and to keep it in repair for two years, the
price to be paid upon the completion of the whole.
After some portions of the work had been finished, and
others were in course of completion, the premises with
all the machinery and materials thereon were destroyed
by accidental fire. Montague Smith, J., who in the
Common Pleas delivered the judgment of the court,
after stating the general rule of law that when a man
contracts to do a thing he is bound to do it or to make
compensation, notwithstanding he is prevented by
inevitable accident, went on to say that, in the case
before the court, they held that an implied proviso was
present in the contract on the part of the defendant to
provide and keep up the buildings, and the plaintiffs
had judgment for the value of the work done. But this
judgment was reversed in the Exchequer Chamber.
There Blackburn, J., delivering the judgment of the
court, said :—(2) -

The whole question depends upon the true construction of the con-

tract between the parties. Weagree with the Court below in thinki‘ng.

that it sufficiently appears that the work which the plaintiffs agreed to

perform could not be performed unless the defendant’s premises con- -

(1) L. R. 1 C. P. 615. . (2) L. R. 2 C. P. 658.
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tinued in a fit state to enable the piaintiffs to perform the work on
them ; and we agree with them in thinking that, if by any default on
the part of the defendant, his premises were rendered unfit to receive
the work, the plaintiffs wounld have had the option to sue the defen-
dant for this default, or to treat the contract as rescinded, and to sue
on a quantum meruit. But we do not agree with them in thinking
that there was an absolute provision or warranty by the defendant
that the premises should at all events continue so fit. We think that
where, as in the present case, the premises are destroyed without fault
on either side, it is a misfortune equally affecting both parties, excus-
ing both from further performance of the contract, but giving s cause
of action to mneither,

Nor is there, I think, any difference in this respect
between the common law and the civil law in force in
the province of Quebec. By article 1683 of the Civil
Code’it is provided that where a party undertakes the
construction of a building or other work by estimate
and contract, it may be agreed either that he shall
furnish labour and skill only, or that he shall also
furnish materials; and, by article 1684, that if the
workman furnish the materials, and the work is to be
perfected and delivered as a whole, at a fixed price,
the loss of the thing in any manner whatsoever before
delivery, falls upon himself, unless the loss is cansed
by the fault of the owner or he is in default of receiv-
ing the thing,

There does not appear to be any ground for thinking
that in the absence of an express warranty, the owner
of the thing upon which the work is to be performed
undertakes in such a case that the thing shall continue
in a state fit to receive the work contracted for.

We come back, then, to the question as to whether or
not the contractors, by the contract of January 25th,
agreed to do work which included such repairs as were
mentioned in the contract of May 22, 1894. . If they

~did, they would not, it is clear, be excused because

the work they had contracted to do had proved more
difficult or expensive than had been contemplated. In
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Paradine v. Jane (1) it was held ‘““ that where the law 1896
creates a duty or charge, and the party is disabled to Tans

perform it without any default in him, and he hath no 7
remedy over, there the law will excuse him.” * * * QUEER,
“But when the party by his own contract creates a Re:rmons
duty or charge upon himself he is bound to make it sudgment.
good, if he may, notwithstanding any accident by
inevitable necessity, becanse he might have provided
against it by his contract.” And there is a long line
of authorities relating to many differing subjects and
circumstances, by which the principle is illustrated.
(2.) In Taylor v. Caldwell (8) the rule is discussed at
considerable length by Blackburn, J., in delivering
the judgment of the court, and by reference to the re-
port of the case it will be observed that he supports
his views by reference to the principles of the civil .
law applicable to such cases. o

There seems to be no doubt, he says, that where there is a positive

contract to do a thing not in itself unlawful the contractor must per-
form it or pay damages for not doing it, although in econsequence of

(1) Aleyn, p. 27.

(2) REPorTER'S NoTk:—The
following are some of them : Shel-
ley’s Case, 1 Rep. 98 ; Sparrow v,
Sowgate, W. Jones, 20; Williams
v. Lioyd, W. Jones, 179 ; Rolles’
Abridgement, P, 449, 450, Condition
G.; Brewster v. Kitchell, 1 Salk, 198 ;
Menetone v. Celbrawe, 3 Burr, 1592 ;
Cutter v. Powell, 6 Term 320 ; Gil-
lett v. Mawman, 1 Taunt. 136 ; Rugg
v. Minett, 11 East 209 ; Sinclair v.
Bowles, 9 B. & C. 92 ; Roberts v.
Hawelock, 3 B. & Ad. 404 ; Jesse v.
Roy, 1 C. M. & R. 316; Barr v.
Gibson, 3 M. & W, 390 ; Marqurs of
Bute v. Thompson, 13 M. & W.
487 ; Hills v. Sughrue, 15 M. & W,
253 ; Shield v. Wilkins, 5 Ex. 304 ;
Couturier v. Hastie, 8 Ex. 40, 9 Ex,
102and 5 H, L, C, 673 ; Munroe v.
Butt, 8 T.

& B. 738; Scott v.

Littledale, 8 E. & B. 815 ; Hall v.
Wright, E. B, & E. 746; Hale v.
Rawson, 4 C. B, N. 8, 85.; Brown
v. The Royal Insuwrance Company, 1
El & El -853 ; The General Steam
Nuavigation Company v.' Shipper, 11
C. B. N, 8. 493 ; Taylor v. Caldwell,
3 B. & S. 826 ; Appleby v. Myers
L.R.1C. P. 615 Fordv. Cotes. -
worth, L. R. 1 Q. B 127 ; Baily v.
DeC’q'esngny, L. R. 4 Q. B. 180;
Lord Clifford v, Watts, L. R. 5 C.
P. 577 ; Anglo-Egyptian Naviga-
tion Company v. Rennde, L. R. 10
C.P. 271 ; Houwell v. Coupland, L-
R.9,Q. B. 463, 1 Q. B. D. 258;
Jefferys v. Fair, L. R. 4 Ch. D. 448 ;
In ve Arthur, L. R. 14 Ch. D. 604 ;
Turner v. Goldsmith, [1891], 1 Q. B.
544, °

(3) 8 B. & S. 826,
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unforeseen accidents the performance of his contract has become
unexpectedly burthensome or even impossible......... But this rule is
only applicable when the contract is positive and absolute, and not
subject to any condition either express or implied ; and there are
authoritics which, as we think, establish the principle that where from
the nature of the contract it appears that the parties must from the
beginning have known that it could not be fulfilled unless when the
time for the fulfilment of the contract arrived some particular speci-
fied thing continued to exist, so that when entering into the contract
they must have contemplated such continuing existence as the found-
ation of what was to be done, there, in the absence of any express or
implied warranty that the thinz shall exist, the contract is not to be
construed as a positive contract, but as subject to an implied condition
that the parties shall be excused in case, before breach, performance
becomes impossible from the perishing of the thing without default of
the contractor. (P. 833).

The same leading principle is expressed by Hannen,
J., in delivering the judgment of the court in Beiley
v. DeCrespigny (1), to which I refer only to quote the
language used by him with reference to the rule of
construction to be applied to an unqualified under-
taking to do a thing that has become impossible
through no act or default of the promisor :

But where, he says, the event is of such a character that it cannot
reasonably be supposed to have heen in the contemplation of the
contracting parties when the contract was made, they will not be held
bound by general words which though large enough to include, were
not used with reference to the possibility of the particular contingency
which afterwards happens. (P. 185.)

Now it is clear, I think, that there are in the con-
tract of January 25th, 1894, in question here, no
words that have any reference to the particular con-
tingency that has happened, and as I have already
stated nothing to show that either party at the time
the contract was made contemplated that the portion
of the steamship lying below, and hidden by the en-
gine seat would require renewing. If the contractors
were bound to renew this portion of .the ship it is be-

(1) L. R. 4 Q. B. 180.
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cause of some general clause or words to be found in 1896
their contract. ' LarnE

First, it is said that the contractors agreed to stop T”E
up all the holes both in the bottom and side’of the Qumm
vessel, but these words should be read with the other monsoms
words of the paragraph of the specifications in which Judgment.
they occur, by which the contractors undertook, at
their own expense, to break and take out the old en-
gine and paddle wheels. This, it is clear, would leave
holes in the sides of the vessel, and might by the re-
moval of bolts or other fastenings leave holes in the
bottom of the vessel. Such holes as these, the contrac-
tors, it seems to me, agreed to stop up, not to renew
the whole of that part of the vessel’s bottom that lay
beneath the old engine. Then it is said that the con-
tractors agreed to put the steamer in perfect running
order, and these words are, it is clear, large enough to
include an obligation to make such repairs as those in
question, and probably a great deal more. They might
possibly where that appeared to be the intention of
the parties be thought to be wide enough to throw on
the contractors the cost of repairing or renewing the
vessel’s furniture and tackle. Such words must. it is
obvious, be construed by reference to-the contract as a
- whole. What then did both parties have in mind and
intend the contractors to do in the present case when
they stipulated that “ the steamer was 1o be put in per-
fect running order?” It was intended, I think, that
with respect to the work the contractors had agreed
to do, and the changes and alterations that they had
contracted to make, the steamer was to-be put in per-
fect ranning order; and not that in respect of other
things or matters that they had not agreed to do nor
to replace nor to renew, the steamer should when de-
livered be in perfect running order. -If that is
the case then it cannot. be said, I think, that the
contractors bound themselves by the first contract to
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make the repairs mentioned in the second. It was
agreed no doubt that the steamer was to have a trial
trip, and that was not possible unless such repairs
were made ; but that though a condition precedent to
their right to recover the contract price of the work
done, formed no part of such work.

In my opinion the contractors were neither liable
because of any negligence, nor bound by the first con-
tract to make the repairs to which I have had occasion -
to refer so often, and the result I think of the second
contract is that in that event the cost of such repairs
were to be borne by the Crown, and the contractors
were to be paid the balance of the contract price of the
work included in the first contract, amounting to the
sum of four thousand two hundred and fifty dollars.

With reference to interest, it has been the rule of
this court not to allow interest except where the same
was made payable by statute or by contract.(1) Butin
the case of St. Louis v. The Queen, lately decided in the
Supreme Court and not yet reported, that court, I
understand, allowed interest to a contractor on the
amocunt found to be due to him, from the date affixed
to his petition of right. I do not understand that any
reasons were given for departing from the rule laid
down in Gosmar’s case, but I assume that as the con-
tract in questionin St. Louis’ case was performed within
the province of Quebec the practice in force in that
province to treat the service of process as a demand of
interest, and to allow interest from that date, was fol-
lowed ; the court being, it would appear, of opinion
that the Crown is bound by the rule or practice in that
behalf in force in that province. The rule is, it seems
{o me, a fair one. It affords at least a measure of relief
and justice to suppliants who, in the absence of any
statutory provision, or an express agreement, lose the

(1) See in re Gosman, L.R. 7, Ch. D. 771 ; The Queen v. McLean, Cass.
Dig. 2nd ed., p. 399. :
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interest on moneys that may be found to be justly due
to them from the Crown. The only question is as to
whether or not the rule is ‘applicable to a petition of
right, and that I take to be settled so far as the Pro
vince of Quebec is concerned by the case to which I
have referred. It may, perhaps, be thought to be un-
fortunate that the practice should not be uniform
throughout Canada, but that is a question for the
legislature. _ o

With reference to the date from which interest should
be allowed, T am not sure that it would be safe, as a
general rule, to allow it from the date when the peti-
tion is signed ; because insuch a case it would be very
easy for the suppliant to antedatehis petition. Besides,
it would be unreasonable to hold the Crown liable on
a demand of which it has had no notice. If the prac-
tice in force in Quebec is to be followed, it should, it
seems to me, be followed as closely as possible; and I
'should think that interest should not be allowed at
least prior to the date when the petition of right is
filed in the office of the Secretary of State.

In the present case the petition is dated the 16th
of October, 1894, and was filed in the office of the
Secretary of State on the 17th, the day following; so
that the difference here is altogether immaterial.

There will be judgment for the suppliants for four.
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thousand two hundred and fifty dollars ($4,250.00), -

with interest from the 17th day of October, 1894, and

for their costs.
Judgment accordingly.

Solicitors for suppliants: Belleau, Stafford, Belleaw
and Gelley.

Solicitor for respondent: C. P. Angers.
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RICHARD KIMMITT. .ccetvvrreeeenieirannrnen. SUPPLIANT;
AND

HER MAJESTY THE QUEEN............ RESPONDENT.

Petition of Right for servicesrendered to a Parliamentary Commatioe—-Liability.

The Crown is not liable upon a claim for the services rendered by any-
one to a Committee of the House of Commons at the instance of
such Committee.

PrriTioN of Right for the recovery of the value of
services rendered to a Committee of the House of
Commons.

By this petition the suppliant alleged as follows :—

“1. In the months of June and July A.D. 1891, your
suppliant was employed by one C. A. Geoffrion, Iisquire,
one of your Majesty’s Counsel, and the duly authorized
agent of your Government of the Dominion of Canada
in that behalf, to do and perform certain work as an
expert accountant in connection with an investigation
then being held by the Committee on Privileges and
Elections of the Parliament of the said Dominion, at
the city of Ottawa

“2. In the course of such employment your suppliant
was required on two different occasions to travel from
his home in St. Catharines to Ottawa and back to St.
Catharines, and necessarily paid for his travelling
expenses and living while so travelling, in all $57.20,
and was occupied in the said work at Ottawa for
twenty-nine days and in travelling four days.

“8. The employment of your suppliant was within
the scope, and was necessary to accomplish the object,
of the authority and appointment of the said C. A.
G-eoffrion in that behalf, and your suopliant duly did
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_and performed the said work and your said Government
received the benefit thereof.

“4. Other accountants performing similar work upon
.the same investigation and under the same authority
were paid for the same by your said Government at
the rate of $15 per day and travelling expenses and $3
per day for living expenses while travelling and while
engaged on such work at Ottawa, and your suppliant
performed the said work on the understanding that he
would be paid at the said rates, and the said rates are
a fair and reasonable price to be paid for the said work.

“5. All conditions were fulfilled, all things happened
and all times elapsed necessary to entitle your suppli-
ant to payment of the amount incurred for his said
work and expenses paid by him, yet the same still
remains wholly unpaid and unsatisfied.

“Your suppliant therefore humbly prays that he
may be paid the amount owing to him, that is to say:
For the said 29 days service at $15.00 per day. $435 00
For money disbursed by your suppliant for

living expenses 29 days at $3.00 per day..... 87 00
And for travelling expenses from St. Catharines

to Ottawa 2 round trips at $22.60 for each

trip coveneens P 45 20

And living expenses while travelling in all 4 .
days at $3.00 per day...ccoveeeniiiiiinins vennnnn. 12 00
In all ...... Cvvereas e . $579 20

and interest thereon from the 1st day of January, 1892.
Dated the 20th day of November, A D. 1894.”

The following are the material clauses of the state-
ment in defence :

“ 2. Her Majesty’s Attorney-General . further says
that there never was any contract between Hexr Majesty
and the suppliant, or between any duly authorized

agent of Her Majesty and the suppliant, for the per-

9%
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1896 formance of the work and services which the suppliant

Knuer states in his petition of right were done and performed
Tng DY him.

QUEEN, “ 3. Her Majesty’s Attorney-Greneral further says that
statemene a1y Work and services which were done and performed,
°f T or any money which was expended by the suppliant

in connection with the investigation, mentioned in
the first paragraph of the petition of right were so
done, performed and expended for and on behalf of
the Committee on Privileges and Elections of the
Parliament of Canada, and not tfor and on behalf of
Her Majesty ; and, further, that Her Majesty the Queen
never received any benefit or advantage of or from the
sald work, services and expenditures, as mentioned in
the third paragraph of the petition of right.

“4, Her Majesty’s Attorney-General further says
that the said C. A. Geoffrion, in the petition mentioned,
was not at any time during the said investigation, em-
ployed as one of the counsel representing the Depart-
ment of Public Works or the Government of Canada,
and that the said C. A. Geoffrion was not authorized
or empowered by Her Majesty to employ the suppliant
on Her behalf, as an expert accountant, in connection
with the said investigation.

“5. Her Majesty’s said Attorney-General submits
that under no circumstances is Her Majesty, as repre-
senting the Dominion of Canada, answerable or re-
sponsible to the suppliant for or in respect of the claim
in the said petition of right mentioned, and he denies
that the suppliant is entitled to the relief prayed forin
the said petition.”

The case was heard at Ottawa before the Judge of
the Exchequer Court, on the 24th day of February, 1896.

. W. D. Hogg, Q.C, for the respondent, at the close
of suppliant’s case, moved to dismiss the petition upon
the ground that the evidence offered did not disclose
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any contract hetween the suppliant and the Crown, or 1896

the Executive Government. There was nothing to Knmm
show that the Crown had undertaken to pay the claim, s
or was in any way liable for it. (He cited The Queen Quzen,.
v. McLean (1); Hall v. The Queen (2).) '

E. A. Lancaster, for the suppliant, contended that
the suppliant had established sufficient grounds upon
which to find a liability on the part of the Crown to
pay this claim. The Crown had got the benefit of the
suppliant’s services; that being so, an implied contract
arose between the parties. The Crown should be held
liable to pay upon a quantum meruit. '

Argument
of Counsel,

THE JUDGE oF THE EXCHEQUER COURT now (March
22nd, 1896) delivered judgment.

The petition will be dismissed. :

It is ¢lear, both on principle and authority, that one
who performs labour at the instance of a Committee of
the House of Commons does not thereby acquire an
action against the Crown for his services. In The
Queen v. McLean (3), Chief Justice Sir William J.
~ Ritchie, referring to the contract in question in that
case made between the contractors and The Joint Com-
mittee on Printing of the two Houses of Parliament,
said : *Her Majesty is no party to this agreement,
“ directly or indirectly. - The Parliamentary printing
“was matter connected with the internal economy of
“the Senate and House of Commons, over which the
“ Executive Grovernment had no control. The Crown
“ conld neither dictate to the joint committee of both
“ Houses, nor interfere, nor deal with any contract
“ entered into by them or by their clerk under iheir
“ guthority. The Crown neither authorized the execu-
“{ion of any contract for the work contemplated, nor in

(1) 8 Can. 8. C. R. 210. (2) 3 Ex. C. R. 373.
(3) 8 Can. 8, C. R, 224,
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“any way authorized the doing of the work to be per-
“ formmed under this contract. The Crown neither em-
“ ployed the suppliants to do this work nor entered into
“any contract in reference thereto. The suppliants were
“in no way bound to the Crown nor, in respect to this
“ contract, subject to its control. The Crown could
“ neither put an end to the contract, nor enforce it, nor
“in any way interfere with its execution. This contract
“gave the Crown no right of action against the sup-
“ pliants, nor the suppliants against the Crown; in
““ other words, the Crown was no party to the contract
“ and, therefore, cannot possibly, on any principle I
“can conceive, be held responsible for a breach of it.”

‘What the learned Chief Justice said in that case is
applicable to the present case.

There will be judgment for the respondent with
costs.

Judgment accordingly.
Solicitor for suppliant: E. A. Lancaster.

Solicitors for respondent: O Connor & Hogg.
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NOVA SCOTIA ADMIRALTY DISTRICT. 1896

‘ ‘Mar. 19

RONALD McMILLAN, HUGH Mc- _— '

MILLAN AND JOEN MoMILLAN, } PLAINTIFTS;
AGAINST

THE OWNERS OF THE SHIP “ CUBA,” DEFENDANTS.

Maritime law——Colliston— Narrow roadstead— Rules of road—2R. S. C. .
79 Art. 21—Infraction. -

On the 25th September, 1895, two steamships, the C. and the E., were in
the outer roadstead of the harbour of Sydney, C.B., the . pro-
ceeding seaward, the E. toward the port of Sydney. The time
was 7 o’clock p.m., the night fine and clear. PBoth ships had their
proper lights burning, and those in charge of each ship descried
the other sufficiently early to have prevented a collision if the
rules prescribed by R. 8. C. c. 79 had been complied with. TUpon
entering the roadstead the E. had taken the starboard side of the
fairway in compliance with Article 21 of such rules, but, noticing
the lights of the outward bound C. about one or one and a half
points on her (the E.’s) port bow, her pilot ported her helm to
give the approaching steamer more room to pass clear on the port
side—red light to red light. When the.ships were one-quarter of
a mile apart the red light of the C. disappeared from the view of
the E., indicating that the former had starboarded her helm and
was approaching the latter. Therenpon the E. put her helm
hard to port with a view to averting collision., In a short time
the C. blew two blasts, indicating, under Art. 19, that she was
going to port. Then shewas only a cable’s length from the E. The
engines of the E. were going full speed ahead, but when collision
appeared unavoidable her engines were reversed full speed. It
being immediately seen on board the E. that the head of the C.
was falling off to starboard, although she had signalled that she
was going to port, the engines of the E. were again put full
speed ahead in an unsuccessful attempt to pass the C. by crossing
her bows. The E. was struck amidships and badly damaged.

Held, that as Article 21 applied to the roadstead in question, the E.
was on the proper side of the channel, and that the (., having had
ample room to take and keep her proper position relative to the
fairway, was at fault in leaving it and solely to blame for
the collision.
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\Ifff ACTION for damages arising out of a collision in the

MoMiLLaN harbour of Sydney, C.B. The facts of the case are

Tﬁ;émp stated in the reasons for judgment (1).
C_?B_A' The case was tried at Halifax, N.S., before the
s;tfat;::::t Honourable James McDonald, C.J., Local Judge of the
Nova Scotia Admiralty District, on the 22nd November,

. 1895.

R. E Harris, Q.C., for the plaintiffs;
H. Mellish, for the defendants.

(1) 1t wasthought that the pub-
lication of the opinion of the
Nautical Assessor, Captain W. H.
Smith, R. N. R., might be helpful
towards a clear understanding of
the facts of the case. Itisas fol-
lows: .
After a most careful examina-
tion of all the circumstances in
connection with this collision, and
having reviewed the evidence
taken before the Registrar, Mr.
Louis DesBarres, on the 13th and
20th November, 1895 ; also hav-
ing read over the depositions of
several witnesses examined by con-
sent of the contending perties at
Pictou, taken before John U. Ross,
Commissioner, I am of opinion
that the course of the steamer
Cube was safe and proper im-
mediately after leaving the Vie-
toria Pier, and as far as the buoy
situated near the S.E. Bar Shoal.

The action of those in charge of
the said vessel in starboarding the
helm to pass under the stern of
the steamer showing a green light
wags correct ; but in the position in
which the Cuba was situated, with
a steamer two or three miles away
in the direction she was going, be-
ing inward bound, showing her
masthead and red {port light)
light, indicating she was making

for her proper side of the channel,
it would have been more piudent
tor the pilot of the Cuba to have
ported his helm directly after
passing the steamer to go under
the stern of the Dilliott, when by
that action he would have been
directing his course to his own side
of the fairway. He would then
have shown the red light of his
steamer to the red light of the
Elliott, and red light to red light
would have passed clear of each
other, and no doubt the collision
might have been avoided.

I am further of opinion that it
was a wrong action on the part of
the pilot and master of the Cuba
to persistenily starboard the helm
of their ship to a crossing vessel,
when they ought to have known
by the red light of the Elliott be-
ing continuously in sight that the
port side of that steamer was pre-
sented to them, and that the said
vessel was steering towards the
western shore to get on the pro-
per side of the fairway.

The evidence appears to prove
that the masthead and red lights
of the Elliott, and no other, were
seen all the time from the Cuba,
and the masthead and side lihgts
of the Cuba were in sight from the
Elliott for ten or fifteen minutes
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delivered judgment.

before she starboarded her helm
and shut out the port light and
displayed the green light.

I am still further of opinion
that the Cubs kept persistently
starboarding her helm, which
wrong action caused her to follow
up the course of the other vessel,
while those on board wereattempt-
ing to get on their own side of the
channel, and it would have been
impossible for the three lights of
the Cuba to be seen for so long a
time from the Eiliott if the Cuba
had kept on one steady course. It
is also admitted that her head was
afterwards kept off N.E.

When the collision appeared to
be inevitable, both vessels should
have stopped and reversed their
engines at once as risk of collision
was then involved, according to
Article 18.

As the night was clear with very
little wind and the water smooth,
objeets being observed from the
deck of the Cube and the lights
of that vessel being seen from on
board the Ellivtt at a dislance of
nearly three miles, it seems in-
credible that the two steamers
should have come into collision
when there was plenty of room to
manceuvre in, and there could have
been no difficulty in each tessel
keeping upon her own side of the
channel. :

The arguments in favour of the
witnesses on board the Cuba are
based on Article 16 :—“If two
ships under steam are crossing so
as to involve risk of collision, the
ship which has the other on her
own starboard side shall keep out
of the way of the other.” And
Article 22 :—“Where by the above

EXCHEQUER COURT REPORTS.

, now (March -l1.9th, 1896)

rules one of two ships is to keep
out of the way, the other shall
keep her course.” And great stress
appears to have been placed upon
the fact that the ships were in that
position as crossing ships. The
Cuba acknowledged that she had a
right to keep out of the way and
those on board were endeavouring
to do so, and probably wuuld have
gone clear, if the other vessel had
obeyed the rule and kept upon her
course. '

I am of opinion that these con-
ditions did not exist at fiest, but
were afterwards brought about by
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the wrong action of the Cuba in .

persistently starboarding her helm;
and even if the -vessels had been
placed in such a position, it was
not proper seamanship for the
Cula. to have attempted to cross
the bow of the other steamer go-
ing at full speed, but her course
should have been directed to go
under that vessel’s stern.

I have, therefore, to express my
opinion that the wrong action of
the Cuba was the cause of placing
the Elliott in a. perilous position ;
and I consider that as those in
charge of the latter vessel did their
best to extricate their ship from it
up to the time of their close prox-
imity to the position in which the
two vessels collided, it is sufficient
proof to show on which side of the

channel it occurred, and the fault .

of the' casnalty should be attri-
buted to the carelessness of those
in charge of the navigation of the
Cuba, The severity of the blow,

however, might have been lessened,

had both vessels stopped and re-
versed their engines in time.
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This is a suit by the owners of the steamship Elliott

McMizzan of 227 tons burthen, against the steamship Cube of
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458 tons, to recover damages caused by a collision of
these vessels through the alleged fault of the Cuba.
The Cuba in her defence denies any fault on her part,
and throws the blame on the Elliott. The collision
took place in the outer roadway of the harbour of
Sydney, C.B., about 7 o’clock p.m. of the 25th Sept.,
1895. The width of the navigable channel, a roadway
from Low Point at its outer entrance to the mouth of
the harbour proper, is about one or one and a half
miles. The course from the harbour entrance to the
outer entrance of the roadway is N.E. by E. magnetic,
for a distance of about two and a half miles. The
outer entrance is known as Low Point, although
marked Flat Point on the chart. The Elliot was on a
voyage from Charlottetown, Prince Edward Island, to
Sydney, and when she arrived at Low Point about six
o’clock pm., stopped for a pilot. The ship, while
waiting for the pilot, was about half a mile from the
shore, and her head during that interval fell off some-
what from her course. It was but a few minutes till
the pilot came on board, and the ship was put on her
course W. by S. up the channel. The course indicated
W. by 8. while following the channel, was in a direc-
tion to the side of the channel opposite to Low Point,
and would place the ship on that side of the fairway
lying on her starboard side, thus obeying rule 21,
which requires that: “In narrow channels every
steamship shall, when it is safe and practicable, .keep
to that side of the fairway or midchannel which lies
on the starboard side of such ships.”

‘While proceeding on this course the masthead light
of a steamer was observed, which the master of the
Ellintt supposed to be crossing the inner harbour in a
northern direction, coming from a position near the
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Victoria Pier, inside the south bar light-house. After 1856
going some distance, the steamer appeared to stop, and McMrLLan
then as some of the witnesses phrased it, * she ‘THEvéHIP
appeared to angle down the channel.” Immediately Cousa.
afterwards her three lights, masthead, red and green geasons
lights, were seen apparently coming end-on to the Judginent.
Elliott, the lights showing about one or one and a half
points on the Ellioit’s port bow. Up to this time the
Etliott had kept the course on which the pilot put her
when leaving Low Point, namely W. by 8., but, notic-
ing that the other vessel was coming down the channel,
the pilot directed the helm to be ported, thus giving
the approaching steamer more room, if required, to
pass clear on the port side, red light to red light. This
steamer proved to be the Cuba outward bound. The
lights of both steamers were at this time burning
brightly, and the three lights of the Cuba had
been seen by those on board the Ellioft for about ten
or fifteen minutes after the former had squared on her
course down the channel. -
When the Efliott’s helm was ported according to the
pilot's orders, it was found the ship fell off about two
points to starbeard, and the lookout on the Ellivte’s
bow states that the Cuba’s lights were a point on the
port bow of the Eiliott for 15 minutes before that time.
It also appears from the evidence that at the time, or
about the time, the Eflfiott’s helm was ported and her
course altered more to the northward, the red light of
the Cuba disappeared, indicating that the Cuba had
starboarded her helm and was approaching the Elliots. -
The ships were at this time about a quarter of a mile
apart. Those in charge of the Elliott became anxious
and her helm was put hard to port, hoping they could
pass close to the Cuba, and their helm was not again
changed till the collision had taken place. Just about
this time the Cuba blew two blasts of her whistle
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indicating under rule 19 that she was directing her

> e . a .
. MoMiLras course to port, an intention, however, which had

already become apparent to the Elliott from the dis-
appearance of her red light and the appearance of her
green light on the Elfiott’s port bow ; she was then
only a cable length distant from the Ellott. The
engines of the Elliott were still going full speed ahead
when the Cuba blew the two blasts, and the master of
the Elliot! says it would have been impossible to avoid
a collision, as they were going ahead through the
water, and the Cuba being under her starboard helm
was following the Filiott up as the latter endeavoured
to evade her under her port helm. When the collision
was seen to be inevitable orders were given on board
the Elliolt to reverse the engines full speed, but it was
immediately observed that the head of the Cuba was
falling off to starboard, although she had signalled
that she was going to port, and the engines of the
Elliott were instantly put full speed ahead, hoping to
clear the other vessel by crossing her bows. The
Elliott, however, was struck amidships. So far, it
would appear that the El/iott had committed no error.
The channel through which she was passing is one to
which the precautions required by rule 21 are par-
ticularly applicable. =She was on her proper side of
the channel under that rule, and she was there under
circumstances which apparently made it impossible
for the Cuba to mistake the position of either vessel,
while she had ample room by keeping her own side of
the channel, or even keeping the midchannel of the
fairway, to go on her course without danger to either
vessel.

We must now consider the defence of the Cuba,
which, as set out in her pleadings, is succinctly as
follows:
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In the circumstances aforesaid, those on board the 1896 12
Cuba saw the red and masthead lights only of a steam- MoMiLiax'
ship, the Elliott, from two to three miles off on the THE”'SH;;'I?’Q
Cuba’s starboard bow, and bearing about E. 3 8, from Cosa.
the Cuba by her compass, or E. by N. magnetic. The Rensons
Elliott continued to show her red and masthead lights Judgment.
only, and to avoid risk of collision the hélm of the
Cuba was starboarded, when the Cuba was about one
and a half miles from the Elliott and the course of the
Cuba was then directed about N.E. by her compass, or
N.E. by N. magnetic—in ample time to avoid all risk
of collision had the Eflivtt kept her course, The Elliott,
however, then ported her helm when she was about a
mile or three-fourths of a mile from ‘the Cuba. The
helm of the Cubu was then forthwith put hard to star-
board, and two short blasts blown on her whistle,
indicating that the Cube intended to clear the Elliott
by such manceuvre ; and as the Elliot¢ continued to go
at full speed under a port helm, attempting to cross
the Cube's bows, and causing risk of collision, the
Cuba’s engines were reversed at full speed, and three
short blasts were blown on the Cuba’s whistle. The
Elliott did not slacken her speed, and the ships collided,
the bow of the Cuba striking on the side of the Elfiott
about midships. It is admitted that the masthead
and red lights of the Elliott were seen by the officers
of the Cuba at a distance of three miles, being E. } S.
from the Cuba. That the Elliott continued to show
her masthead and red lights only. That the Cuba star-
boarded when about 11 miles from the Elliott, and she
pleads that the Elliot! brought on the disaster by port-
ing her helm. This is practically the whole defence,
and the facts to which I have referred in considering'
the case of the Eiliott are not at all shaken by the evi-
dence for the Cwba. It was argued by Mr. Mellish
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1896 that the Ll/iot¢ must be considered a crossing ship,
McMmnax because when first seen at a distance of three miles her
Tas Sa1p lights indicated that she was on that side of the fair-

Cussa. Wway where, under the rule referred to, she oughtto be,
Rensons 0T Was then on her course for that position. I would
suagment. Tequire the opinion of the Nautical Assessor, I think, to
reject this contention, when it is apparent that the
Cuba clearly understood, from the position of the
Ellioit and her then course, and when it must have
been as apparent to the master of the Cuba as it isnow
to me, that to make the position of both ships perfectly
secure he had only to port his helm a point or two to
make a collision impossible. Indeed, if he had kept
his course as it was when the Elliott saw his three
lights, while she showed her masthead and red lights
only, a collision would have been impossible, as it is
not contended that there was not ample sea-room to
enable the Cuba to port her helm and take the place
on the one side of the channel which the Eilliott had
properly sought on the other. I am advised by my
assessor that it i1s a maxim well known among seamen :
‘“ Never to starboard to red light of a crossing vessel
when she is only a point or two on the starboard
bow,” and in this case the Cuba had nothing to gain
by it, as by porting her helm a couple of points or less
she would have passed clear, and would have regained
her position on the right side of the channel without
any fear of collision. I hold, therefore, that the Cuba
was wrong in starboarding her hellm when she did,
that by doing so she brought on the catastrophe which
happened, and is solely to blame for the collision of
these two vessels. The opinion of Captain Smith,
R.N.R., is in accordance with the conclusion I have
announced, and I will file his memorandum with this
judgment. The Cuba is condemned in damages and
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costs. The usual reference to the registrar and merch- 1896
ants is ordered, and on payment of the damages and McMriray

costs the Cuba’s bail will be released. Torm
HE SHIP
Judgment accordingly. CE'
Solicitor for blaintiﬁ' : W. A. Henry. : Regoone

Judgment.

Solicitor for defendants: H. Mellish.
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NOVA SCOTIA ADMIRALTY DISTRICT.

HER MAJESTY THE QUEEN ............. PLAINTIFF;
AND

ANNIE ALLEN. ittt ieeinnnsinenens DEFENDANT.

Revenue law—R. S. C. c. 34, s. 334—Infringement— Penalty—~Jurisdiction
of Euchequer Court—The Colonial Courts of Admiralty Act, 1890,
(Imp.)

The jurisdiction conferred upon the Viee-Admiralty Courtsin Canada
by sec. 113 of The Inland Revenue Act (R. S. C. c. 34) in respect of
actions for penalties prescribed by such Aect, is not disturbed by
The Colontal Cowrts of Admiralty Act, 1890, (Imp.) The latter Act
(s. 2, 8.5. 3) vests the jurisdiction of the Vice-Admiralty Courtsin
any colonial court of Admiralty, and by The Admiralty Act, 1891,
the Parliament of Canada made the Exchequer Court the Court
of Admiralty for the Dominion, and by sec. 9 thereof confers
upon the Local Judges in Admiralty all the powers of the Judge
of the Exchequer Court with respect to the Admiralty jurisdic-
tion thereof.

'THIS was an action for penalties under The Inland
Revenue Act, R.S. C. ¢. 34. The proceedings were
taken in the Registry of the Nova Scotia Admiralty
District.

The defendant, not being a manufacturer of tobacco,
was charged with the offence of having packages of
cigarettes in her possession without the proper revenue
stamps thereon. At the trial on the 14th August, 1895,
the offence charged was clearly established, but excep-
tion was taken to the Local Judge in Admiralty to
hear the case.

F. J. Tremaine, Q.C., for the defendant:

‘While it is possible that the Exchequer Court may
take cognizance of the matter in the exercise of its
Exchequer jurisdiction, a Local Judge in Admiralty
has no jurisdiction. The Vice-Admiralty courts had not.

J. A. Chisholm : By sec. 118 of The Inland Revenue
Act the penalty sued for herein may be recovered in a
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Vice-Admiralty. Court. This court is mentioned by
name therein. The Colonial Courts of Admirally Act,
1890, s.5. 8 of 5. 2, does not take away this jurisdiction,
but on the contrary confirms it. The last mentioned
Act merely empowers colonial legislatures to establish
Courts of Admiralty for themselves, and The Admiralty
Act, 1891, (Canada), makes the Exchequer Court a
Court of Admiralty for the Dominion. Furthermore,

by section 9 of the last enactment all the powers of the’

Judge of the Exchequer Court, in respect to the
Admiralty jurisdiction of the court, are conferred upon
the Local Judges in Admiralty within their respective
districts.

McDonaLp, (C. J.) L. J.—This is a proceeding to
recover penalties for violation of s. 834 of R. 8. C. . 84.
The offence charged was established, but on the hear-
ing a doubt was suggested as to the jurisdiction of the
court. The question was whether the jurisdiction
given to the Vice-Admiralty Courts in Canada by s.
118 of R. 8. C., c. 34, is confirmed in the District
Admiralty Courts by the legislation relating to Ad-
miralty Courts in 1890. It was contended by the
learned counsel for the Crown that by s.s. 8 of s. 2 of
the Imperial Act 58 and 54 V. ¢. 27, the jurisdiction
conferred upon the Vice-Admiralty Court by s. 118 of
The Inland Revenue Act is continued in the present
District Admiralty Court, or, in the words of the sec-
tion, that the words *“Colonial Court of Admiralty ”
must be read into s. 113 instead of “ Court of Vice-
Admiralty.” This appears to be the reasonable con-
struction to be given to the Acts, and I therefore decide
in favour of the jurisdiction. '

Judgment accordingly.

Solicitor for the plaintiff: J. A. Chisholm. '

Solicitor for defendant : F. J. Tremaine.
10
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1896 QUEBEC ADMIRALTY DISTRICT.

Mar. 17. ' K. CONNOLLY, OF THE CITY

OF QUEBEC, AND MICHAEL
CONNOLLY, OF THE CITY OF } PLAINTIFFS;
MONTREAL, OWNERS OF THE |
STEAMBOAT EUREKA........couvu..

AGAINST
THE STEAMSHIP DRACONA AND HER CARGO.

Maritime law — Salvage agreement — Validity of — Undue inflvence—
Quanium meruit—Evidence.

Where an agreement for salvage services has been entered into between
the master of a stranded ship and the master of a tug, unless it
appears that the latter has taken advantage of the distressed con-
dition of the stranded ship to make an extortionate demand, the
court will enforce such agreement and not decree a quantum
merutt.

2. In such a case the agreement is valid primd facie, and the onus is
upon the defendant to show that the price stipulated for was un-
just and exorbitant, and the promise to pay it extorted under
unfair circumstances.

THIS was an action for salvage services alleged to
be due upon a special agreement.

The facts of the case appear in the reasons for judg-
ment.

The case -was tried” in March, 1896, before the
Honourable George Irvine, Local Judge of the Quebec
Admiralty District.

C. A. Pentland, Q.C. for the plaintiffs ;

A. H. Cook for the ship.

IrviNE, L. J., now (March 17th, 1896} delivered
judgment.

The steamer Dracona sailed on a voyage from
Middlesburgh to Montreal on .the 4th August last
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(1895). In the course of her voyage she ran ashore at
a place called Puinte Jaune, near Fame Point, in the
River St. Lawrence, It appears to have been a very
dangerous and exposed position. The master went
ashore and proceeded to Fox River and telegraphed to
the agents of the ship in Montreal, who immediately
took steps to send assistance.

A telegram was forwarded to the Ewureka then lying
at Caribou Island, by her agent in Quebec, who had
heard of the accident, directing her to go to t_he assist-
ance of the Dracone, which she immediately proceeded
to do, arriving there on the morning of the 15th
August.

Some discussion took place between the captain of
the steamer and the agent of the tug as to the charge
the tug should make for rendering assistance. It was
then understood by both the tug’s agent and the master

of the Dracona that the powerful tug Lord Stanley-

with wrecking apparatus was on her way down to
assist the wrecked vessel and would probably reach her
on the following day. The Eureka's agent asked:
$1,000 to stand by the ship to give all necessary assist-
ance until eleven o’clock the next day, which was sup-
posed to bt the period when the Stanley would arrive,

The Advalona, a vessel belonging to the same owners,
then came in sight, when the Dracona signalled to her
to stop, and the Ewreka took the master of the Dracona
and the tug’s agent on board the Adwvaulona. The master
said that he went on board for the purpose of consult-
ing the other master on the position in which he was
placed and particularly as to the claim for payment
made by the tug. After considerable discussion as to
the price, they returned on board the Dracora, when
they finally agreed upon $850 a day, to be paid to-the
Eureka until the wrecked vessel was either condemned

or got off,
10Y4
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It is claimed, 1st: That this charge is exorbitant,
and, 2nd, that it was made under coercion—the agent
of the tug taking advantage of the position of the
master of the Drucona to force from him an agreement
for more than his services were worth. The pressure
alleged to have been brought on the master of the.
Dracona was a statement made by the master and agent
of the Eureka that their business was the towing of
vessels, and that they were then occupied in looking
out for such work: that there were vessels then in
sight who would require their services, and that remain-
ing alongside the Dracona would be a loss of time and
money to them unless they were adequately remuner-
ated.

An agreement was then entered into which, how-
ever, was not reduced to writing for some days after.

In the meantime the Stanley did not arrive as soon
as was expected, and the Fureke remained alongside
the Dracona, keeping steam up and rendering what
assistance was necessary, until the 21st of the month.
In the meantime the ship had been condemned, and
the Eureke, being about to leave her, obtained from
the master a written acknowledgment of his claim,
which was dated the 15th although only made on the
21st.

The question to be decided is whether the agree-
ments made for the remuneration of the Eurela were
fair and reasonable, or, whether they were extorted by
an undue advantage being taken of the circumstances
in which the Dracona was placed.

I shall always be disposed in cases where I am of
opinion that a vessel in distress had been subjected, on
the part of the salving vessel, to extortionate demands
which have led to the making of a contract for the
payment of excessive salvage services, toset aside such
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contract, as I did in the case of The Ismir (1), ashore
on the Island of Orléans in 1888. '

The rules which govern such cases have been very
clearly laid down in a recent case in the Probate
Division of the High Court of Justice of England, that
of the Strathgarry (2). Tt is there said :

The fundamental rule of administration of maritime law in all
courts of maritime jurisdiction is that, whenever the court is called
upen to decide between contending parties upon claims arising with
regard to the infinite number of marine casualties, which are gener-
ally of so urgent a character that the parties cannot be traly said to
be on equal terms as to any agreement they may male with regard to
them, the court will try to discover what in the widest sense of the
terms is, under the particular circumstances of the particular case, fair
and just between the parties.

* % % If the parties have made an.agreement, the comt will
enforce it, unless it be manifestly unfair and uojust, but if it be mani-
festly unfair and unjust, the court will disregard it and decree whay
is fair and just. This is the great fundamental rule. In order to
apply it to particular instances, the court will consider what fair and
reaconable persons in the position of the parties, respectlvely, would
do or ought to have done under the circumstances.

A number of cases have been cited during the argument, insome of
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them slightly different language has been used by the judges—some- -

times the word exorbitant has been wused—sometimes the word
inequitable, but in substance all the cases are, I think, consistent with
the rule laid down in Akerblom v. Price, 7 Q. B. 1. 129 at pp. 132, 133,
as the fundamental rule,

I cannot go so far as the counsel for the defendant
_ appears to do when he said that under no circumstances
can parties situated as those in the present case, be
considered to be so far in an equal position that would
justify a contract being made hetween them, but that
" the salvor can only be entitled to a quantum meruit. 1
look upon a contract of the nature of the one made in
this case as being primd facie binding, and that the onus
of proof is thrown on the defendant to show that the
price stipulated was unjust and exorbitant and the
promise to pay it extorted under unfair circumstances.

(1) 14 Q. L. R. 3563. (2) [1895] Prob. 270.
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1st. I hold in this case that there was no undue
influence exercised on the master of the Dracona. He
was not dependent on the Eureka for assistance, he had
within easy access another vessel belonging to the
same owners who might have every opportunity of
aiding him had there been a necessity for immediate
assistance; and he made the arrangement after con-
suliing with one of his own fellow-masters over the
circumstances of the case ; and, moreover, after several
days reflection he confirmed the arrangement in writ-
ing without remonstrance or protest.

2nd. There has been in my opinion no convincing
evidence that the arrangement was either unfair or
unjust, the only testimony on that head has been that
others might have done the work for less ; but one of
the defendant’s own witnesses has, on cross-examina-
tion, admitted that the charge was fair.

I am, therefore, prepared to decide that there is
nothing to justify the setting aside of the agreements

which were made after due reflection and after con-

sultation with others who were in the employment of
the defendant owners, and very competent to decide ;
and that the agreement in itself was not unfair or
unjust.

I award the plaintiffs the amount of the demand,
with costs.

Judgment accordingly.
Solicitors for plaintiffs : Caron, Pentland & Stuart.
Solicitors for defendant : W. H. & A. Cook.
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QUEBEC ADMIRALTY DISTRICT.

THE ACTIESELSKABET (THE COM-

PANY OF THE OWNERS OF THE) | PLAINTIFFS;
“PRINCE ARTHUR™...............
AGAINST

HENRY JEWELL, AND OTHERS,

RENCE”..cccviviiiiiininnns craererenn s o

OWNERS OF THD TUG “ FLO-sDEFENDANTs.

Magitime law—Towage— Injury to tow— Negligence of pilot of tow—

Liability—Costs.

In an ordinary contract of towage the vessel in tow has control over
the tug, and if the pilot of the tow negligently allows the tug to
steer a dangerous course whereby the tow isinjured the tugisnot

. responsible in damages therefor,
2. Where a very great part of the blame is to be attributed to the tug
the costs of the latter in defending the action mnay not be allowed,

'THIS was action for the recovery of damages for the
loss of a ship while under towage. :

The facts of the case are stated in the reasons for

judgment (1).

,

(1) The following is the opinion
of W. H, Smith, R. N., Nautical
Assessor :

I am of opinion that the W.
8. W. magnetic course set and
steered by the pilot of the Prince
Arthur, when he went on board of
her, was maintained up to the time
that he approached the said light-
ship and was also continued for
some time after passing it, and
that as the distance off the light-
ship was not accurately ascer-
tained, the W, 8. W. course was
unsafe and improper, even for a
short time after passing the light-
ship, as it took the vessel in a
direction towards the shoal.

That there was no necessity for

the vessels to pass so close to the
light-ship as is stated, when there
was a wide channel of five miles
between Red Islet Reef and Green
Island, upon the opposite shore
and plenty of room to manceuvre
in, :

I am also of opinion that the

course of the tug was not altered
after she passed the light-ship, in
accordance withinstructions given
by the first pilot before he left the
deck.
+ It was therefore highly imprud-
ent for the 2nd pilot in charge of
the tug, to keep on a course in a
direction so dangerous in 1ts prox-
imity to the shoal,

It must be observed that there
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The case was heard before the Honourable George
Irvine, Local Judge of the Quebec Admiralty District,

on the 17th April, 1896.

A. H. Cook for plaintiffs ;

C. A. Pentland, Q.C., for defendants.

“IrviNg, L. J., now (April 18th, 1896G) delivered

judgment.

This action is brought by the owners of the Nor-
weglan barque Prince Arthur to recover from the tug

was nv other obstruction to the
navigation of the vessel by passing
ships, and the evidence does not
show that the helns of the vessels
were at any time altered for that
purpose.

I am further of opinion that
there was no competent persen in
charge of the deck of the tug,
suflicient for her safe navigation,
having a barque in tow, and no
proper look-out was kept forward
on board the tug.

The night was clear and fine,
with light breeze from the east-
ward and smooth water, and it
seems incredible that such a disas-
ter should have occurred if proper
measures had been taken in time
for the safe and proper navigation
of the vessels.

At night time it is always neces-
sary that a look-out man should
be upon the deck of a tug and
stationed outside of the pilot house
or any other deck-house, so as to
give timely warning of the ap-
proach of passing vessels.

A tug employed towing a large
vessel in a channel which is fre-
quented by numerous steam and
sailing crafts, requires to have a
competent look-out man forward,
who may occasionally cast hiseyes
astern and notice the appearance

of any irregularity which might
occur to the steering of the tow.

A proper lnok-out is a necessity
on board a tug as it is on board of
other steamers, and she is required
to obey the same International
rules as are applicable to all ves-
sels, and if. is necessary that a sharp
look-out should be kept at night
when it may become a duty for the
tug and her tow to keep out of the
way of a sailing vessel which might
be crossing the tug’s bow.

The watch on deck cannot be
congidered ecowmpetent on board
any steamer or tug, after sunset,
without a proper look-out man at
the how,and the master and owners
may not avoid their responsibility
when such neglect in not having
one, is shown

The 2nd pilot, the man at the
helm, had to look ahead to keep
clear of vessels, to notice the tow
astern and to navigate the vessel
and change the course as required.

The attention of a wheelman
should be confined to steering the
ship and watching the compass,
and this was more especially neces-
sary in the position in which the
two vessels weve placed when skirt-
ing along the edge of such a dan-
gerous shoal, and he should have
been fully occupied in attending
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Florence the value of the ship, which, when under
tow of the tug, was run ashore and tetally lost on Red
Island reef in the early morning of the 27th June,

1893.

to such duties. One man in the
wheel-house of a tug, with closed
doors, is not sufficient to steer, to
keep & look-out for passing ves-
sels, and to watch the movements
of the tow and attend to signals,
or listen to orders, given 540 feet
away.

In such a position, if the helms-
man has sole charge, as in this case,
and observes a light approaching,
he must of mnecessity watch it
closely to ascertain the course the
vessel exhibiting it is making and
the movementrequired to be made
to keep clear of her ; he must also
attend to the tow atthe same time,
and if a sudden change in the di-
rection of the tug’s head, or any
communication is required, he be-
ing by himself, would have no
means of signalling to the vessel
in tow and would either have to
leave the deck to call another man
ormake some signal for assistance.

The occupation of tugs is a most
Tesponsible one, as they frequently
have charge of vessels with cargoes
of considerable value to conduct
long distances and through narrow
and intricate channels wherestrong
and irregular tides may be found,
and it is necessary that some com-
petent and careful person should
be constantly in charge of the
navigation, especially at mnight
time, that person being entirely
separate and distinet from the
wheelman who is steering the
craft.

The contract for towing was a
written one and implied that the
tug should be properly manned

and those in charge should employ
the accustomed diligence and care,
notwithstanding there was & pilot
on board the tow, and the fact of
the tug passing inside of the buoy
goes far to prove either that the
second pilot was incompetent to
navigate, or he was not paying the
careful attention to the navigation
of. the tug which was necessary
under the circumstances,

I am, however, of opinion that
the pilot of the barque did not
exercise that goed judgment and
caution which was required, and
the action he took was not done
in sufficient time to prevent the
casualty and he was therefore in
fault, but the cause of the accident
should mostiy be atiributed to the
careless navigation of tbe 2nd pilot
of the tug.

I consider this case proves the
necessity of having some properly
arranged signals to be used by ves-
sels in tow, and these should be
printed and registered and placed
in the hands of all pilots as well
as of those persons in charge of
tugs. '

I am further of opinion that the
designation of 1st and 2nd pilotis
not correct, and therefore it is nog
properly understood by seafaring
men, and such title does not exist
in Great Britain or any of her
colonies, except Canada, and then
only in the Province of Quebec.

The 1st pilot is in fact the mas-
ter, and the 2nd pilot the mate, of
a tug, and the titles Ist and 2nd
pilots are misleading and do not
carry any pilot responsibility.
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1896 The ship was on a voyage trom Sydney, Cape Bre-
Prinvce  ton, to Montreal with a cargo of coals. At 9.80 a.m.
AB’;HUR on the morning of the 26th June, being then off Pointe

Frorence. des Monts, the vessel was taken in tow of the tug
Reasons Llorence and proceeded up the river towards Quebec.
suagment. Arriving at Bic they signalled for a pilot and at 8 p.m.
' Charles Francis Brown, a licensed pilot for and below
the Harbour of Quebec, came on board the barque and
took charge of her. No understanding or communica-
tion of any kind seems to have taken place between
the pilot and the tug as to the manner in which the
pilot could, if necessary, signal to the tug, and they
proceeded on what, the pilot says, was the correct
course—west south-west by ship’s compass—the tug
proceeding on and not deviating from the same course.
The weather was fine and clear, the wind a light
breeze from the east. All the lights were distinctly
visible. There should have been no difficulty what-
ever either for the pilot, who is a man of forty years’
experience on the river, or the parties on board the
tug, in so conducting the navigation of the two vessels
as to lead them safely on their voyage up the river.
They had in front of them, on their starboard side,
the Red Island light and Red Island light-ship, and to
the south, Green Island light, all perfectly clear and
easy to be seen.

The second mate of the ship took charge of the
watch shortly after the pilot came on board. The tug
was manuned by the first and second pilots, two
engineers, two stokers and two deck hands. The first
pilot of the tug, who was in charge when the ship was
first taken in tow, went below shortly before they
reached Red Island light-ship, and on going below he
told the second pilot, who then took charge, to pass
the light-ship at a good distance, and when he was clear
of Red Island to steer S. W. half 8., which is the usual
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course. This course is admitted by both the parties to
be the correct one to undertake, and the chart shdws
that it would have carried the vessels well clear of the
reef.

There can be no doubt that the loss of the ship un-
der these circumstances shows that there must have
been some gross culpable negligence on the part of the
persons responsible for the safety of these vessels; and
the duty of the court, in the present case, is to discover
where the blame lies. '

The law regarding the division of the responsibility
between the pilét of the tow and the persons in charge
of the tug is very clearly laid down in the case of the
Niobe (1). Sir James Hannan said: “Under the
ordinary contract of towage the vessel in tow has con-
trol over the tug, and is therefore primarily liable for
the wrongful acts of the latter unless they are done so
suddenly as to prevent the vessel in tow from control-
ling them.” In that case the captain of the Niobe, said,
in his testimony, that if he saw the tug taking a direc-
tion leading to danger she should be apprised of it, and
that he should do so by altering his own course and
this would be the eftfectnal mode of doing it—girting
the tug, he says, is a common mancuvre. The
judge in that case distinetly laid down that:—
“The authorities clearly establish that the tow has,
under the ordinary contract of towage, control over the
tug.” I hold it to have been the duty of the pilot of
the ship to have in the first instance taken such pre-
cautions as to prevent the accident that é6ccurred. He
says that for twenty minutes, or, between fifteen and
twenty minutes, he saw that the tug was going on a
wrong course and that he starboarded his helm and
kept the helm a-starboard for that period, and was un-
able to succeed in compelling the tug to change her

(1) L. R. 13 Prob. D. 55,
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course ; that he shouted and apparently was not heard,
and finally put his helm hard a-starboard, which
brought his vessel round seven points, but notwith-
standing these efforts on his part, the tug continued on
her way and finally dragged him on the reef.

The evidence of what occurred on board-the tug
seems to me to show that the second pilot, who was in
charge of the tug, did not follow the instructions given
to him by the first pilot—which was: to change his
course on passing the light-ship S.W. half S.,—but
kept on a different course which, instead of taking him
away, as the proper course would have done, {rom the
reef, led him directly unto it. While it must be ad-
mitted that the tug is under the control of the pilot of
the tow, nevertheless vessels undertaking to tow ships
up the River St. Lawrence must be supposed to be
under the control of a person or persons reasonably
acquainted with the river. The man at the wheel
ought to have known enough to follow the instructions
which he received as to the course he was to take on.
passing the light-ship, and when he found he was in-
side the buoy he should bave known that he was in
immediate danger of running on the reef.

It is also plain to me that there was not a sufficient
look-out on board the tug. One man at the wheel, even
if it be in more experienced hands than the man actu-

- ally on duty, was not sufficient to watch the motions

of the tow and look out for lights or passing ships.
The evidence of the persons on board the tow, and
specially the testimony of the pilot goes to show that
the pilot perceiving himself in danger put his helm
a-starboard so as to bring the bow of the ship towards
the port, and thus indicate to the tug the necessity of
keeping more to the southward and further away from
thereef. Thisthe pilotsaid he did assoon as he perceived
he was in danger from being on the wrong course, and
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that he continued with his helm a-starboard until the
accident occurred—and this during fifteen or twenty
minutes. The man at the wheel says that the pilot
shouted to the tug and-put the helm hard a-starboard
about ten minutes before the accident occurred, and
. that shortly before the accident he put the helm hard
a-starboard, which the pilot says, brought the vessel
round seven points. The man at the wheel of the tug
says that up to immediately before the accident he had
never perceived any change in the course of the tow.

After a careful consideration of the facts, as so testi-
fied, and the position in which the vessel would have
been in, if the story of the pilot were true, I am satis-
fied that no reliance is to be placed on his siatement.
I am convinced that he never saw the danger until

almost immediately before the accident, when he put

his helm hard a-starboard, and it was then too late to
avoid the reef. The answer given by the Nautical
Assessor on this point shows that the story of the pilot
is practically impossible, and therefore the accident
‘could not have occurred in the way he described.

I am of opinion that the evidence shows that the
pilot was negligent and grossly in fault throughout.
‘His statement that twenty minutes before the acci-
dent, or even fifteen, he commenced to starboard his
helm with a view of keeping the tug on the star-
board bow of the ship, and continuing in that condi-
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tion up to a period shortly before the accident, when -

he put the helm hard a-starboard, is entirely incredible.

It is impossible that any such movement on the part

of the ship would not have been at once felt by the
man at the wheel of the steamer, and it is incredible
to suppose that, after feeling the effect which such a
motion on the part of the tow would have had on the
tug, he should have continued his course without
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putting his helm to starboard ; and the only result that
I can deduce from the fact is that the pilot did not
perceive his danger until he gave the order to the man
at the wheel to hard a-starboard, when it was evidently
too late to save the vessel from going on the reef.

I do not give an opinion in this case as to how far
the owners of the vessel are responsible by the admis-
sions of the pilot ; but the excitement which he showed
after the accident occurred, and his lamentations and
self-reproaches seem to show that his confidence in his
own conduct was not as clear then as it was after-
wards when he gave his testimony in this case.

It is most unfortunate to have to believe that on a
night so clear, a ship could not proceed safely up the
River St. Lawrence in tow of what was supposed to
be a well appointed steamer, and under the guidance
of a branch pilot of long experience, and three brilliant
lights in full view. Upon this part of the case it is
not my duty to render any decision; but seeing the
great importance of the safety of navigation of the St.
Lawrence to the welfare of the whole of Canada, I
think it only right to call the attention of those whose
duty it is to regulate these matters to the circumstances
of this case, and to the very important and very inter-
esting report made by the Assessor which, although a
little unusual, I have permitted to be filed in the case.

IfIcould haveappliedtothis case the principles which
govern the division of damage in cases of collision, I
should have been pleased to do it; but as the statute
which makes the rule applies it only to cases of col-
lision it is not in my power to extend i1t.

The tow in this case being at fault through negli-
gence of its pilot, however much the tug is to blame
for the accident, the owners are not entitled to recover
and their action will have to be dismissed, but sceing
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that very great part of the blame is to be attributed to = 18%6

the tug the judgment will be that each party pay its Privon

own costs. ARTUHUR

Judgment accordingly. FLORENCE.

Solicitors for plaintiff: W. & 4. H. Cook. eror

Judgment.

Solicitors for defendants: Caron, Pentland & Stuart.
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BRITISH COLUMBIA ADMIRALTY DISTRICT.

HER MAJESTY THE QUEEN.............. PLAINTIFF
’ AND
THE SHIP «“ BEATRICE”................. DEFENDANT.

Wrongful arrest of merchant ship by Crown— Damages—Interest,

Where a2 merchant vessel was seized by one of Her Majesty’s ships,
acting under powers conferred in that behalf by The Bering Sea
Awvard Act, 1894, and such vessel was found to be innocent of any
offence against the said Act, the court awarded damages for the
wrongful seizure and detention together with interest upon the
ascertained amount of such damages.

THIS was an assessment of damages taken pursuant to
the judgment delivered on the 18th November, 1895,
dismissing the action for condemnation of the ship, and
directing a reference as to the damages to which the
ship was entitled for her illegal arrest and detention.
The main case is reported in Exchequer Court Reports,
vol. 5, page 9.

Hon. C. E. Pooley, Q.C., appeared for the Crown ;

A. E. M. McPhillips, Esq., (with him G. H. Bernard)
for the owner of the Beatrice.

Davig, (C.J.) L.J., now (July 28th, 1896) delivered
judgment.

This was an assessment of damages arising out ofthe
seizure of the sealing schooner Beatrice by the United
States revenue steamer Rush on the 20th August, 1895.
Upon the trial before me of the action for condemnation
of the ship for alleged infraction of the Behring's Sea
Award Act, 1894, I dismissed the action on the ground
that the seizure was unlawful, and I directed a. refer-
ence as to the damages sustained by the owners of the
Beatrice on account of her unlawful arrest and deten-

tion (1).
) (1) Sece 5 Ex. C. R. 0.
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The arrest took place on the 20th August, 1895, in
latitude 54.54 north and longitude 168.81 west, whilst
the vessel was engaged in seal fishing. She had then
caught 202 seals, having an outfit of six boats and two
canoes and a crew of 18 white men, but no Indians.
She had been fishing since the 2nd of August, and
under instructions to the master given by the owner
would probably have continued fishing until the end
of the season, which is shown to be the 20th Septem-
ber, several of the vessels having continued until that
date, making good catches up to the last day; for in-
stance, the Walter Rich caught 72 skins on the 9th
September, and 36 on the 18th ; the Ainoko 187 on the
9th September, 86 on the 17th and 54 on the 19th;
the Florence M. Smith took 69 on the 20th September,
These vessels were all sealing in Behring Sea the same
as the Beatrice, and although they had more boats and

‘more men than the Beatrice it 1s useful to refer to
their catches as showing that it would have probably
been profitable for the Beatrice to have continued seal-
ing up to the last day. There were some forty vessels,
including the Beatrice, sailing out of Victoria engaged
in sealing that year, and Mr. Godson, whose duty it
was under the Paris award to keep a record of the in-
dustry, informs us that the average catch per schooner
was 897.95, or of .about 70 to each boat or canoce. It
has been contended on the part of the Crown that in
assessing damages I should proceed upon the average
catch per boat, but I think this would afford hardly a
fair estimate for the Beatrice.

In the first place, Mr. Grodson’s average includes the

catch of the Beatrice, which had only just commenced
sealing when seized, as also of the E. B. Marvin, which
was seized on the 2nd September when she had caught
only 376 seals. These seizures, therefore, reduce the

average which would otherwise be shown. Moreover,
11
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many of the other vessels had quit sealing before the
20th September, whereas the Beatrice was provisioned
to, and had instructions to continue until, the 20th.
The catches are shown to have been heavier after the
20th August than they were before that date. Some
of the vessels took as high as one hundred and more to
the boat ; the Borealis, a vessel of only 37 tons register,
with twenty-one white men and six boats, taking as
high as 123 seals to the boat.

The seizure in this case having been established as
wrongful, the defendant is entitled to substantial
damages, the criterion of which is the whole injury
which he has sustained thereby. In the Consett Case (1),
where a charter-party was lost in consequence of
detention caused by a collision in which the defendant
was to blame, the measure of damages was held to
extend to the loss of the charter. The defendant’s case
here stands upon at least as high a footing as that of the
Consett (1). Here, I think I am bound to allow such
an amount as would represent the loss of an ordinary
and fair catch if the voyage had been extended until
20th September (2). I think that 90 seals to the boat
would have been an ordinary and fair catch for the
Beatrice to have made; as the Borealis with only three
more men took 123 seals, it is not unreasonable to pre-
sume that the Beatrice would have taken at least 90,
This, for eight boats, including canoes, would make
720 seals, or 518 more than were taken.

The evidence shows that the agents for the Bea-
trice, R. Ward & Co., who were also the agents for
several of the other schooners, sold all of their catches

at Victoria, and realized $10.25 per skin, including the

202 caught by the Beatrice before she was seized. I
think the same price must be allowed the Beatrice for

(1) L.R. 5 P.D. 232. (2) The Argentino, L.R., 14 App.
Cas, 519.
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her estimated additional catch of 518 seals, or $5,309.50.
From this has to be deducted $4 per skin, which it
was proved would amply cover all expenses of the lay
to which the sealers would have been entitled as well
as all wages. There will also be deducted $74 for the
tinned goods and two barrels of beef which would
probably have been consumed had the Beatrice com-
pleted her voyage, but which Mr. Doering had res-
tored to him after the vessel was released. The re-
mainder of the provisions were mildewed, eaten by
rats and spoiled whilst the vessel was under arrest.
There can be no deduction in respect of these. These
deductions leave a balance of $3,168.50in favour of Mr.
. Doering, for which sum, together with interest at the
rate of 6 per cent per annum from the 920th of Sep-
tember, he is entitled to Judgment against Her Majesty,
with costs.”

Judgment accordz'ngly.-
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NOVA SCOTIA ADMIRALTY DISTRICT.

HER MAJESTY THE QUEEN............. PLAINTIFF ;
AND

THE OWNERS OF THE SHIPj . .
“FREDERICK GERRING, JR.”. f DEFENDANTS.

Maritime law—Fishing within the three mile limit—Seine fishing.

The crew of a fishing vessel owned in the United States had thrown
her seine more than three miles off Gull Ledge in the Province of
Nova Scotia, but before they had secured all the fish in the seine
both it and the vessel had drifted within the three mile limit
where the vessel was seized by a Canadian cruiser while her crew
was in the act of bailing out the seine,

Held, that the vessel was guilty of illegal  fishing ”’ within the mean-
ing of the T'reaty of 1818 and Imperial Act 59 Geo. III, c. 38, and
also under the provisions of chapter 94 of The Revised Statutes
of Canada.

ACTION for the condemnation and forfeiture of a
United States vessel for illegal fishing in Canadian
waters.

The facts of the case are stated in the reasons for
judgment.

The substance of the Treaty of 1818, respecting the
North American fisheries, is as follows :—

“A certain convention between his late Majesty
George the Third, King of the United Kingdom of
Great Britain and Ireland, and the Unifed States of
America was made and signed at London on the 20th
day of October, 1818, and by the first article thereof
after reciting that differences had arisen respecting the
liberty claimed by the said United States for the in-
habitants thereof to take, dry and cure fish on certain
coasts, bays, harbours and creeks of his Britannic
Majesty’s Dominions in America, it was agreed between

1
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the High contracting parties that the inhabitants of 1896
the said United States should have forever in common  Tuyg
with the subjects of his Britannic Majesty the liberty QUEEN '
to take fish of every kind on that part of the southern Tas Smie
coast of Newfoundland which extends from Cape Ray (ﬂ‘}f‘;}ﬁ‘;‘fﬁ
to the Ramean Islands, on the western and northern Strcomont
coasts of Newfoundland, from the said Cape Ray to the ef ¥Facts.
Quirpon Islands, on the shores of the Magdalen Islands, T
and also on the coasts, bays, harbours and creeks from

Mount Joly, on the southemn coast of Labrador, to and

through the Straits of Belle Isle and thence north-

wardly indefinitely along the coast, without prejudice,
however, to any of the exclusive rights of the
Hudson’s Bay Company; and that the American
fishermen should also have liberty forever to dry and

cure fish in any of the unsettled bays, harbours and

creeks of the southern parf of the coast of Newfound-

land above described and of the coast of Labrador, but

that so soon as the same or any portion thereof should

be settled, it should not be lawful for the said fisher-

men to dry and cure fish at such portion so scttled,

without previous agreement for such purpose with

the inhabitants, proprietors and possessors of the

ground. And the said United States thereby re-
nounced forever any liberty theretofore enjoyed or

claimed by the inhabitants thereof to take, dry or cure

fish on, or within three marine miles of any of the

coasts, bays, creeks or harbours of his said Majesty’s
Dominions in America not included within the above
-mentioned limits; provided, however, that the
American fishermen should be admitted to enter such

bays or harbours for the purpose of shelter and of
repairing damages therein or purchasing wood and of
obtaining water, and for no other purpose whatever.

But that they should be under such restrictions as

might be necessary to prevent their taking, drying or

»
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curing fish therein, or in any other manner whatever
abusing the privileges thereby reserved to them.”

The Imperial statute 59 George III, c. 38, (1819)
was passed to authorize the enforcement of this treaty.
Sections 2 and 3 of the Act are as follows :—

“9. And be it further enacted, that from and after
the passing of this Act it shall not be lawful for any
person or persons, not being a natural born subject of
his Majesty, in any foreign ship, vessel or boat, nor
for any person in any ship, vessel or boat, other than
such as shall be navigated according to the laws of the
United Kingdom of Great Britain and Ireland, to fish
for, or to take, dry or cure any fish of any kind what-
ever, within three marine miles of any coasts, bays,
creeks or harbours whatever, in any part of his Majesty’s
Dominions in America, not included within the limits
specified and described in the First Article of the said
Convention, and hereinbefore recited ; and that if any
such foreign ship, vessel or boat, or any persons on
board thereof, shall be found fishing, or to have been
fishing or preparing to fish within such distance of
such coasts, bays, creeks or harbours, within such parts
of his Majesty’s Dominions in America out of the said
limits as aforesaid, all such ships, vessels and boats,
together with their cargoes, and all guns, ammunition,
tackle, apparel, furniture and stores, shall be forfeited,
and shall and may be seized, taken, sued for, prose-
cuted, recovered and condemned by such and the like
ways, means and methods, and in the same courts, as
ships, vessels or boats may be forfeited, seized, prose-
cuted and condemned for any offence against any laws
relating to the revenue of custums, or the laws of trade
and navigation, under any Act or Acts of the Parlia-
ment of Great Britain, or of the United Kingdom of
Great Britain and Ireland: Provided, that nothing in
this Act contained shall apply, or be construed to
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apply to the ships or subjects of any Prince, Power, or
State in amity with his Majesty, who are entitled by
treaty with his Majesty to any privilege of taking,
drying, or -curing fish on the coasts, bays, creeks or
harbours, or within the limits in this Act described.”

“8. Provided always, and be it enacted: That it

shall and may be lawful for any fishermen of the

United States to enter into any such bays or harbours
of his Britannic Majesty’s Dominions in America, as
are last mentioned, for the purpose of shelter and re-
pairing damages therein, and of purchasing wood, and
of obtaining water, and for no other purpose whatever;
subject, nevertheless, to such restrictions as may be
necessary to prevent such fishermen of the said United
States from taking, drying or curing fish in the said
bays or harbours, or in any other manncr whatever
abusing the said privileges by the said treaty and this
Act reserved to them, and as shall for that purpose be
imposed by any order or orders to be from time to
time made by his Majesty in Council, under the
authority of this Act, and by any regulations which
shall be issued by the governor, or person exercising
the office of governor, in any such parts of his
Majesty’s Dominions in America, under or in pur-
suance of any such Order-in-Council as aforesaid.”
‘The Canadian legislation on the same subject is
contained in chapter 94 of The Revised Statuies of
Canada,entitled: “An Act respecting Fishing by Foreign
Vessels.” Sections 2 and 3 of that Act are as follows:
2. Any commissioned officer of Her Majesty’s navy,
serving on board of any vessel of Her Majesty's navy,
cruising and being in the waters of Canada for the pur-
pose of affording protection to Her Majesty’s subjects
engaged in the fisheries, or any commissioned officer
of Her Majesty’s navy, fishery officer or stipendiary
magistrate, on board of any vessel belonging to or in
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the service of the Government of Canada, and em-
ployed in the service of protecting the fisheries, or any
officer of the customs of Canada, sheriff, justice of the
peace, or other person duly commissioned for that
purpose, may go on board of any ship, vessel or boat
within any harbour in Canada, or hovering in British
waters within three marine miles of any of the coasts,
bays, crecks or harbours in Canada, and stay on board
so long as she remains within such harbour or
distance.”

“8. Any one of the officers or persons hereinbefore
mentioned may bring any ship, vessel or boat, being
within any harbour in Canada, or hovering in British
waters, within three marine miles of any of the coasts,
bays, crecks or harbours in Canada, into port, and
search her cargo, and may also examine the master
upon oath, touching the cargo and voyage; and if the
master or person in command does not truly answer
the questions put to him in such examination, he shall
incur a penalty of four hundred dollars; and if such
ship, vessel or boat is foreign, or not navigated accor-
ding to the laws of the United Kingdom or of Canada,
and () has been found fishing, or preparing to fish, or
to have been fishing in British waters within three
marine miles of any of the coasts, bays, creeks or
harhours of Canada, not included within the above
mentioned limits, without a license, or after the ex-
piration of the term named in the last license granted
to such ship, vessel or boat, under the first section of
this Act, or (6) has entered such waters for any pur-

_pose not permitted by treaty or convention, or by any

law of the United Kingdom or of Canada for the time
being in force, such ship, vessel or boat, and the tackle,
rigging, apparel, furniture, stores and cargo thereof

shall be forfeited.”
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The case was tried at Halifax before the Honour- 1896
able James McDonald, C.J., Local Judge of the Nova Tng

Scotia Admiralty District, on June 29th, 1898. Q‘;EEN
W. B. A. Ritchie, Q.C., for plaintiff; Eﬁ%gﬁg
GERRING JR.
W. F. MacCoy, Q.C., for defendants,
o
Judgment,

McDonNaLp, C.J., Local Judge, now (August 5th,
1896) delivered judgment.

This is an action claiming the condemnation of the
schooner Frederick Gerring, Jr., a vessel owned in the
United States of America, for a violation of the Fishery
laws of Canada. The vessel was seized on the 25th day

. of May last past off Liscomb on the southern coast of
Nova Scotia, by the Dominion cruiser Aberdeen where
it is alleged, she was engaged in fishing within three
miles of the coast, in violation of law. It is clearly
proved that the defendant vessel when seized was
engaged in fishing mackerel ; but the defend ants allege
by way of defence, First, that when seized the vessel
was not within three miles of the coast, and Secondly,
that if at the time of seizure she was within the three
mile limit, she had thrown her seine, in which the fish
were taken, while beyond three miles from the coast,
and when seized was engaged only in saving from the
seine the fish there lawfully enclosed by the seine.
The facts appear to be concisely as follows:—On the
morning of the 25th of May aforesaid, the fishing
cruiser Vigilant, Capt. McKenzie, commander, was
cruising off Liscomb when he saw the defendant vessel
with others, also fishing vessels, sailing along the coast.
He first saw the FrederickGerring, Jr. bet ween four and

- half-past four p.m. fishing. The seine had been thrown

and was then pursed up, and the schooner was going
up to her boat which was attached to the seine, in
which a quantity of fish was enclosed. Capt.
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McKenzie passed within two hundred yards of the
schooner and seine, but did not disturb her operations,
as having taken his bearings, and that of the schooner,
he decided that she was at least a half a mile outside
of the prohibited line. The Vigilant then proceeded
to the westward cruising slowly along the coast, when
about an hour and a half afterwards he observed the
Canadian steam cruiser Aberdeen coming up from the
west und south, and about half an hour afterwards saw
her alongside the Frederick Gerring, Jr. The Vigilant
was at this time some distance to the westward of the
Frederick Gerring, Jr. On approaching the Frederick
Gerrinyg, Jr. and finding her engaged in fishing, Captain
Knowlton of the Aberdeen took the bearings of his
own ship and that of the FrederickGerring, Jr. and found
that according fo those bearings she was within two
miles of the coast; and after communicating with
the master of the Frederick Gerring, Jr. arrested her for
the offence of fishing within the prescribed limits.
The evidence of Capt. Knowlton and his officers as to
the exact locality in which he found the Frederick
Gerring, Jr. when the Aberdeen came up to her, appears
to be very definite and precise. The cross bearings by
which he determined that locality appeared to be very
carefully taken by himself and verified by his officers,
all veryintelligent and seemingly capable men ; and it
was admitted by Mr. MacCoy, the learned counsel
for the defence, that if these bearings were correct, and
no error accidental or intentional occurred in taking
them, it could not be disputed that the defendant
vessel was more than a mile inside of the prohibited
line when seized. The master of the Frederick Gerring,
Jr.took no bearings and couldgive noidea of his position
other than an impression he entertained that he could
not in the time which had intervened since he threw
his seine, have drifted so far inwards from the place
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where Capt. McKenzie had at that time located him. 1896
This in fact is the only argument on which the defend-  Ten
ants rest this point of their case, that is to say, if Capt. QUEEN
McKenzie was right in the position assigned to the Tae Smw
schooner when he left her about half-past four o’olocktGI;}:fngngi
pm., it was improbable if not impossible she could p-—
have in the intervening time drifted inshore so far as juagenent.
the spot where Capt. Knowlton alleges he found her;
andseveral respectable seafaring persons were examined

who stated their opinion as experts that taking into
consideration the state of the weather, wind, tide and
currents then prevailing at this particular locality,

they did not think it likely or possible that the change

of position of schooner and seine involved in the con-

tention of Capt. Knowlton could have taken place.

Apart from the recognized uncertainty of expert
evidence of this character, it is in evidence that the

master of the Frederick Gerring, Jr. at the time the Vigi-

lant was in his neighbourhood was himself uncertain as

to his position, and was guided in his decision to throw

his seine by the statement of Capt. McKenzie that it

was safe to do so, and his subsequent declaration that

he could not on his oath state on which side of the

line he was when he ‘13hlfeW his seine, indicates the

same uncertainty as to his position. But the expert
testimony to which I have referred, is very much
weakened by the evidence of Capt. McKenzie of the
Vigilant, 2 man fully as capable, experienced and in-
telligent as those persons called by the defence, and
perhaps from the nature of his recent employment,

more likely to be familiar with the movements of the

tides and currents in the locality referred to, than most

of those expert witnesses. He says that whilesailing
westerly after leaving the Frederick Gerring,Jr.his own
schooner was carried by the currents or tides inside the

three mile limit at the time he observed the approach

of the Aberdeen. Capt. McKenzie was asked:
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Was there any wind at the time you passed the “Gerring”? A.
There was just enough for the * Gerring ”’ to get alongside of her net.

Q. With her sails balanced and half a mile away, and the net in the
sea, would she be half a mile in the course of an hour? A, Yes, with
the swell and 1he current.

Q. Further than that I suppose? A. It may be.

Q. What is your judgment about that? A. That day aceording to
the way I was carried in myself, she would.

Q. How far did you drift in that day ? A. I can hardly say, but I
got inside the three miles.

Capt. McKenzie also states the very important fact
that when he saw the Aberdeen approaching the
Frederick Gerriny, Jr., he observed that the latter had
got within the three mile limit. When in addition to
all this evidence, we consider that of Capt. Spain, the
commander of the Canadian Fishery Fleet and his
officers, I cannot help feeling that the allegation of
the Crown, as to the position of the Frederick Gerring,
Jr. when seized, is strongly supported. Capt. Spain
visited the locality in his own ‘ship, and with his
chief officers, verified by acfual measurements the
statement of Capt. Knowlton, and unless we are to
assume that the latter officer and his subordinates on
board the Aberdeen were guilty of the most gross and
criminal negligence in noting the courses on which
their bearings and cross bearings were based, the
point of intersection fixed by Capt. Knowlton and
verified by Capt. Spain, must be correct. There is not
a particle of evidence to justify suspicion of such
error; and assuming, as 1 do, the correctness of the
courses given by Capt. Knowlton, Capt. Spain has
shown, by the cross bearings taken by himself from
these courses and the measurements made by entirely
reliable instrunments, that the locality of the Frederick

-Gerring,Jr.at the time of seizure was correctly indicated

by Capt. Knowlton. That being so, it is immaterial
to inquire how the vessel reached that position. She
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was there found, and found fishing, and the legal con- 1896
sequence must result. ' TrE
I must not omit to notice the contention of Mr. QU:‘EN
MacCoy, that admitting the seine to have been thrown Tae Smrr
and the fish enclosed in it outside of the three mile g‘R“DERmK
ERRING JR
limit, it is not an offence against the Act to continue

to bail the fish from the seine into the vessel after per- ®or

for

mitting her to drift across the prohibited boundary. Tncgment
I cannot accept his contention that the “fishing” and
the ‘“catching” of the fish was complete when the
seine was successfully thrown. Further labour is re-
quired to save the fish from the sea, and reduce the
property to useful possession, and until that be com-
pleted the act of fishing and “ catching ” fish is not in
my opinion completed ; and in the case before us the
crew were in the act of bailing the fish from the seine
into the vessel when the seizure was made. It would,
I apprehend, be difficult, if not impossible, to enforce
these Fishery laws, to which our people attach su-
preme importance, if those American subjects who so
eagerly seek to compete with our people along our
shores in this industry, and who are not, I fear, over-
scrupulous in the observance oflaws of which they have
ample notice, should be permitted to plead accident or
ignorance to a charge of infraction of such laws.
Such a plea, however effective it may be to the execu-
tive auwthority of the country, cannot avail in this
court, :

There will be a decree condemning the vessel and
cargo with costs.

The following is the decree as settled by the Regis-
trar of the Nova Scotia Admiralty District :—

[STYLE oF CAUSE.]"

“On the 5th day of August, 1896, before the Honour-
able JAMES McDonaLD, Local Judge in Admiralty for
the Admiralty District of Nova Scotia.”
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“The judge having heard this cause, and the
witnesses and evidence adduced, and having heard
counsel on behalf of the plaintiff and of Edward Morris
owner of the above named schooner, her cargo, tackle,
rigging, apparel, furniture and stores, pronounced that
the said schooner Frederick Gerring, Jr., being a
foreign ship or vessel, not navigated according to the.
laws of the United Kingdom of Great Britain and
Ireland, or of Canada, but being a ship of the United
States of America, owned by foreigners, did on the
25th day of May, 1896, off Gull Ledge in the Province
of Nova Scotia, within three marine miles of the coast
of Canada, fish for mackerel and other fish, and was
found so fishing, and that the place where the said
schooner Frederick Gerring, Jr. was so fishing and was
so found fishing, was in a portion of the Dominion in
America, formerly of His late Majesty George the Third,
King of the United Kingdom of Great Britain and
Ireland, and not lying and included in that part of
the southern coast of Newfoundland which extends
from Cape Race to the Rameau Islands, nor on the
western or northern coast of Newfoundland from said
Cape Race to the Quirpon Islands, nor on the shores
of the Magdalen Islands, nor on the coasts, bays,
harbours and creeks, from Mount Joly on the southern
coast to Labrador, to and through the Straits of Belle
Isle and thence northerly along the coast.”

‘““And that said ship or vessel Frederick Gerring,
Jr., was so fishing contrary to the provisions of the
convention made between His late Majesty George the
Third, King of the United Kingdom of Great Britain
and Ireland, of the one part, and the United States of
America of the other part, made on the 20th day of
October, 1818, and contrary to the provisions of the
Acts of the I’arliament of Great Britain and Ireland,
made and passed in the fifty-ninth year of the reign of
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His late Majesty George the Third, King of the United 1896
Kingdom of Great Britain and Ireland, being chapter Tiy
58 of the Acts of the said last named Parliament, made QU”EEN
and passed in said year.” _ TaE SHIP

“ And that said ship or vessel Frederick Gerring, Jr., éﬁgﬁ?ﬁ;
was found so fishing, and to have been fishing in
" British waters, within three marine miles of the coast
of Canada, not included within the limits specified-
and described in the first article of the convention
between His late Majesty King George the Third, and
the United States of America, made and signed at
London on the 20th day of October, 1818.”

‘“ And that said ship or vessel Frederick Gerring.
Jr., was so found ﬁshing, and to have been fishing,
by a fishery officer of Canada on board of a vessel in
the service of the Grovernment of Canada, and em-
ployed in the service of protecting the fisheries.”

“ And that said ship or vessel Frederick Gerring,
Jr., being so found fishing, and to have been
fishing, by said fishery officer was by him brought °
into the port of Halifax, in the Province of Nova
Scotia, in Canada.” -

“ And that said ship or vessel Frederick Gerring,
Jr., was so fishing, and found fishing, and to have
been fishing contrary to the provisions of The Revised
Statutes of Canada, Chapter 94, made and passed by
the Parliament of the Dominion of Canada. And the
judge condemned the said ship or vessel Frederick
Gerring, Jr., her cargo, tackle. rigging, apparel, furni- .
ture and stores, together with the fish, seine, fishing
gear, supplies and other property on board said ship
or vessel Frederick Gerring, Jr., at the time of her
seizure by said fishery officer as forfeited to Her
Majesty.”

“ The judge further ordered and it is hereby ordered,
adjudged and decreed, that said Edward Morris, who

Judgment,
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1896  resides at Gloucester, in the State of Massachusetts, in
Tue the United States of America, do pay to the plaintiff
Q”'fEN in this action, Her Majesty Queen Victoria, Queen of
TrE SErr Great Britain and Ireland, the plaintiff’s costs of this
FREDERICK . . . ..
Gernive Jr. 2ction to be taxed, including costs of the commission
ordered to issue herein and application therefor.”
Dated at Halifax, in the Province of Nova Scotia, in
the Dominion of Canada, this 28th day of August,

A.D. 1896.

Judgment,

(Sgd.) L. W. DeEsBARRES,
District Registrar.
Solicitor for plaintiff: W. B. A. Ritchie.
Solicitor for defendant : W. F. MacCoy.
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THE QUEEN, ON THE INFORMATION OF 1898

THE ATTORNEY-GENERAL FOR THE ; PLAINTIFF ; g™,
DOMINION OF CANADA....c.evesr vevveenen S pL s
AND
THE CANADIAN SUGAR REFIN- .,
ING: COMPANY (LTD.)-veereernen. } DEFENDANTS.

Revenue law—Tariff Acts of 1894 and 1895—The Customs Act (K. S. C.
c. 32, as amended by 62 Vict. c. 14, 8, 12) sec. 150—When smpor-
tation of goods to be deemed complete for the purpose of assessing the
duty.

Any importation of goods is complete within the meaning of the
150th section .of The Customs Act when the ship in which the goods
are carried comes within the limits of the first port in Canada at
which such goods ought to be reported at the Castoms.

INFORMATION for the recovery of Customs duties

alleged to be due to the Crown. _

The facts of the case are recited in the reasons for
judgment. '
The case was heard at Ottawa, on the 10th day of

April, 1896. ‘

B. B. Osler, Q.C., for the defendants:—It is our
contention that the goods in question were “ imported
into Canada” when they arrived at the port of North
Sydney. The intention of Parliament was to make
the duty attach to the goods as soon as the ship in
which they are carried arrives at the first port of entry
in Canada. Neither in. the English nor American
" reports is it possible to find authority to show that it
is the time of the actual entry-of the goods at the port
of destination that fixes the time when the duty
attaches. (He cites 49 Viet. c. 82, as amended by 52
Vict. c. 14, secs. 21, 25, 81, 84, 97,98 and 150.) Granting
that North Sydney was only touched at by the ship

for the purpose of obtaining coal, nevertheless under
12




178

1896

Nt
THE
QUEEN
.
TaE
CANADIAN
Suear
REFINING
COMPANY.

Argument

of Counsel,

EXCHEQUER COURT REPORTS. [VOL. V.

the Customs law it was a proper port of entry for her,
and she did report her cargo there. Then under sec. 31 of
The Customs Act it is provided that in the case of goods
brought in as these were the duty shall not be paid
nor the entry completed at the first port, but at the
port where the goods are to be landed. So that the
duty having once attached it is immaterial where the
entry of the goods is completed. (IHe cites the Tariff
Acts of 1894 and 1895, sec. 4.)

The fair interpretation of all the statutes bearing
upon the question in countroversy is that the moment
of importation is the moment when duty would attach
on dutiable goods.

(He cites Meredith v. The United States (1) ; Attorney-
General v. Ansted (2).

J. J. Gormully, Q.C., followed :—The *report” that
is spoken of in the 150th scction of The Customs Act,
and which determines the time when the importation
is complete, is the report of the goods by the master of |
the ship. The master fully complied with all the re-
quirements of the law in reporting at the port of North
Sydney, and the importation thereby became complete.

W. D. Hogg, Q.C., for the plaintiff:—Our conten-
tion is that an entry at a port like North Sydney is
not an arrival within the meaning of The Customs Act,
sec. 256. The *“arrival ” occurs when the port at which
the goods ““ ought to be reported ” is reached, and that
is the port of destination. It was never intended that
the goods should be reported for duty at any port
at which the ship might casually touch for supplies,
&c., in the progress of her voyage to the port of desti-
nation of her cargo. As to what is an “arrival”
within the meaning of the Customs laws, I cite
Elmes on Customs Laws (8); Perrots v. United States

(1) 13 Pet. 494, (2) 12 M. & W. 520,
(3) Sec. 37.
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(1) ; Kohne v. The Insurance Co. of North America (2);
Prince v. United States (8); United States v. Shdckford
(4); Harrison v. Vose (5); Toler v. White {6); Meigs
v. Mutual Insurance Co. {7} ; Grondstadt v. Witthof (8);
Simpson v. Pacific Mutual Ins. Co. (9).

Mr. Osier replied.

Tae JupeE OF THE ExXCHEQUER COURT mnow

(September 14th, 1896) delivered judgment.
- The question for decision is:—Was the raw sugar
mentioned in the information exhibited in this case
subject or not subject when imported into Canada to a
duty of one-half cent per pound prescribed by Tie
Customs Tariff Act, 1894, as amended by 58-59 Victoria,
chapter 28 ? '

By the 4th section of The Customs Tariff Act, 1894 (10)
it is enacted that there shall be levied, collected and
paid upon 'all goods enumerated in Schedule “A” to
that Act the several rates of duties of Customs set forth
and described in the said Schedule when such goods
are imported into Canada, or taken out of warehouse
for consumption therein. And by the 5th section it is
‘provided that all goods enumerated in Schedule “ B ”
of the Act may be imported into Canada, or taken out
of warechouse for consuraption therein without the
payment of any duties of Customs thereon. By item
892, Schedule *“ A" all sugar above number sixteen
Dutch Standard in colour, and all refined sugars were
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subject to a duty of sixty-four one-hundredths of a

. cent per pound; and by item 708, Schedule “ B,” sugar
not elsewhere specified not above number sixteen
Dutch Standard in colour was free of duty. By the

(1) Pet. C.C. 246. (6) 1 Ware 280.

(2) 1 Wash, 158. (7) 4 Law. Dec. 588,
(3) 2 Gall. 204. (8) 15 Fed. Rep. 265.
(4) 5 Mason 445, (9) 1 Holmes 136.
(5) 9 How 372. ‘ (10) 57-58 Vict, c. 33,

1214
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Act 58-59 Vict. chap. 28, assented to on the 22nd of
July, 1895, item 708, Schedule “B"” was repealed, and
item 892, Schedule “A” was so amended as to make
sugar above sixteen Dutch Standard in colour, and all
refined sugars, dutiable at the rate of one cent and
fourteen-hundreths of a cent per pound, and sugar not
elsewhere specified, and not above that standard duti-
able at the rate of one-half a cent per pound. And it
was declared that the Act should be held to have come
into force on the third day of May, 1895, that being
the date of the passing of the resolutions on which the
Act was founded.

The sugar in question was shipped at Antwerp and
formed part of the cargo of the steamship Cynthiana,
on a voyage from that port to the port of Montreal, in
the course of which voyage, and as part thereof, she
called at the port of North Sydney for coal. The
master’s report inwards and outwards at the port of
North Sydney and his clearance therefrom for Mon-
treal, all bear date of the 29th of April, 1895. The
cargo in the report inwardsis described as ‘‘ general
cargo not to be here landed—in the same bottom for
Montreal,” and a like description occurs in the report
outwards, and in the clearance it is stated as a general
cargo in same bottom ‘‘ from Antwerp not here landed
and no duties paid.” In the affidavit verifying the re-
port inwards the master states that the manifest then
exhibited to him, and attached to the report contains
to the best of his knowledge and belief “ a full, true and
correct account of all the goods, wares, and merchan.
dise laden on board such vessel at the port of Antwerp.”
The copy of the manifest referred to is not now
attached to the report or before the court, and I have
had no opportunity of comparing it with the copy
subsequently filed at the port of Montreal. DBut no-
thing, I think, turns upon that. The question is not,
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it will be seen, whether the sugar was reported at the
port of North Sydney, but whether it ought to have
been reported there. And no question is raised, or
suggestion made that it was not properly deséiibed in
the manifest produced at that port.

The Cynthiana arrived at the port of Montreal on the
4th of May, 1895. On the 1st of May the defendants
had attempted to enter the sugar there free of duty
under the tariff of Customs duties then in force, but
the entry was refused by the Acting Collector of Cus-
toms on the ground that the Cynrihiana was not then
within the limits of the port of Montreal. On the
2nd of May, in accordance with a practice which for
convenience, but apparently without any statutory

181

1896
Y a'e V4
Tag
QUEEN
v.
THE
CANADIAN
SuGAR
RerFINING
CoMPANY,

Reasons
for
Judgment,

authority, has been adopted at the port of Montreal .

and which has been long followed there, the ship’s
manifest without the master’s report, which was not
made until the 6th, was filed at the Custom-house
and numbered, and that being done, an entry of the
defendants’ sugar was accepted and a landing warrant
issned. The sugar was entered as dutiable under pro-
test, the goods being, it was claimed, free of duty.
That form of entry and the protest had reference to-a
question as to whether or not the sugar was “ above
number sixteen DutchStandard in colour” and had no

reference to any matter now in controversy. Itiscon-

ceded that the sugar was not above that standard, and
that the defendants were entitled to enter it free of
duty, if it was not subject to the duty of one-half of
one cent per pound prescribed by the Act 53-59 Vict.,
chap. 23. The entry of the 2nd of May was made
without the knowledge of the Acting Collector of
Customs at Montreal, and when on the 4th he learned
of it he gave directions that the entry should be
cancelled and the sugar placed in a warehouse and
that the duty proposed in the tariff resolution of May
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3rd, to which I have referred, shonld be exacted. At
that time 2,317,786 pounds of the sugar had been
landed and taken to the defendant company’s refinery.
On that quantity the Crown seeks to recover the duty.
The remainder, amounting to 4,269,658 pounds, was
warehoused, and as tothat the Crown asks for a declara-
tion that it was, when imported, subject to the duty
prescribed by the Act of 1895, The fact that it was .
warehoused is not in the present case material. That
was done by direction of the Customs authorities, and
for the protection of the revenue. As to all the sugar
in question, as well that which was warchoused as
that ‘which was delivered to the defendant company,
it is conceded that if it was when imported free of
duty the Crown’s case fails.

When then was the sugar in question imported,
within the meaning of the Customs laws of Canada ?

By the 150th section of The Customs Act (1); as
amended by 52 Viet. c. 14, 8. 12, it is provided that
whenever on the levying of any duty or for any other
purpose it becomes necessary to determine the precise
time of the importation of any goods, such importation
if made by sea, coastwise or by inland navigation in
any decked vessel shall be deemed to have been com-
pleted from the time the vessel in which such goods
were imported came within the limits of the port at
which they ought to be reported ; and if made by land,
or by inland navigation in any undecked vessel, then
from the time such goods were brought within the
limits of Canada. The same provision is to be found
in the 78th section of the Act of the late Province of
Canada, 10-11 Vict. c. 81, which was, I think, the first
consolidation of the Customs laws that was made in
Canada. It wasre-enacted in the Consolidated Statutes
of the Province of Canada, chapter 17, section 101,

(1) R.S.C.c 32.
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and in “ An Act respecting the Customs” passed by
the Parliament of the Dominion of Canada in 1867,
and it appears in every consolidation of the Customs
Acts since (1). There was no similar provision in the
Imperial Act 8-9 Vict.,, chap. 93, to regulate the Trade
of British Possessions abroad, which in pursuance of
powers granted by the Act of the Parliament of the
United Kingdom, 9-10 Vict. chap. 94, was repealed as
to the Province of Canada by the Provincial Act 10-11
Vict. chap. 81, to which reference has been made. The
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provision was taken, apparently, from sec. 136, chap. -

86, of another Imperial statute passed in the year 8-9
Vict., for the general regulation of the Customs; but
with a change of language which must, I think, be
taken to indicate an intention on the part of the legis-
lature of the late Province of Canada to depart from

the rule and definition prescribed by the English -

statute. By the Act 89 Vict. chap. 86, sec. 136, as
by earlier and later English Customs Aects (2),
the time of the importation of any goods was taken
and deemed to be the time when the ship importing
such goods actually came within the limits of the port
at which such ship should in due.course be reported
and such goods be discharged. In the 78th section of
the Provincial Act 10-11. Vict. ¢. 31, and in the subse-
quent re-enactments of that provision the words “and
_such goods be discharged ™ are omitted, and it is pro-

vided, as we have seen, that the importation shall

be deemed to have been completed from the time
the vessel in which such goods are imported came
within the limits of the port at which the goods
ought to be reported. In the province of Nova Scotia
the legislature in enacting a similar provision subse-

(1) 31 Vict. ¢. 6,8, 130 ; 40 Vict. (2) See 6 Geo. 4, ¢. 107, s, 122,
-¢. 10, 8. 133 ; 48 Vict. c. 12,5, 239 ; and 39-40 Vict. ¢. 36, 5. 40.
and R, 8. C. ¢. 32, 5. 160. - :
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1896  quently repealed by the Dominion Act 31 Vict. c. 6,

A a4

Tue  defined the time of importation to be the time at which

QuquN the importing ship should in due course be reported (1).
Tae  In the United States there is no statutory provision on
CANADIAN

Sugar  this subject, but an importation is there held to be
gggfgg complete as soon as the goods are brought from a
foreign country within a port of entry of the United
Fudirens, States, with the intention of unlading the same (2).
——  The language of some of the American authorities
would seem to indicate that unless there be an inten-

tion to unlade the goods at the port of entry at which

the vessel first arrives the importation is not then com-

plete. I am not aware that the point has been deter-

mined, but in the case of a vessel proceeding as she

may from one port to another to land her cargo, the

laws of the United States require the master to give

to the collector of the district within which the vessel

shall first arrive a bond in a sum equal to the amount

of the duties on the residue of the cargo, conditioned

upon the production of evidence of the lawful landing

of the same (3). In such a case in order that the im-
portation may be complete there must of course be an
intention to land the goods at some port in the

United States, but not, it would seem, to land the

goods at the port of entry at which the vessel first
arrives. Then the duty of the master of the vessel in

which goods are imported as to reporting the goods is

not the same in the United States as in Canada. The

master of any vessel coming from any port or place

out of Canada or coastwise, and entering any port in
Canada whether laden or in ballast is, when such vessel

(1) R.8S.N.S. 3rd s, c. 12,8, Customs Regulations of the
4 ; 31 Vict. c. 6,8, 138, United States (1892), art., 275.
(2) Elmes on the Law of Cus- (3) Customs Regulations of the
toms, s, 32, and cases there cited ; United States (1892), art. 115, R.
8. 2782,




VOL. V.] ‘EXCHEQUER COURT REPORTS.

is anchored or moored, to go without delay to the
Custom-house and there make a report in writing to
the proper officer of the arrival and voyage of such
vessel, stating her name, country, tonnage and other
prescribed particulars, and, if laden, the marks and
numbers of every package and parcel of goods on
board: and where the same were laden, and where and
to whom consigned, what part of the cargo is to be
landed at that port and what at any other port in
Canada (1). The master of a Vessel arriving in a port
of entry of the United States from a foreign port must
report the vessel within twenty-four hours after the
vessel’s arrival there ; but he has forty-eight hours in
which to enter his vessel by filing his manifest, and
he is at liberty to depart after report and before the
expiration of the forty-eight hours (2).

Prohably, nothing is to be gained by pursuing the
enquiry any further in the present direction. The
definition of the time when an importation of goods
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into Canada is complete must be construed by the

language used by the Canadian "legislature, and
probably no considerable assistance can be derived
from a consideration of the rule adopted in other
countries, especially where there may be differences of
circumstances, laws and regulations.

‘What then is meant in the 150th section of The
Customs Act by the expression, “the port at which the
goods ought to be reported”? What was the meaning
of that expression as used by the legislature of the

late Province of Canada in the 78th sec. of 10-11 Viet. -

chap 81? For there is nothing to indicate that it has

since been used in the corresponding provisions enacted
by the legislature of that province, or by the Parlia-
ment of the Dominion in a sense differing from that

(1) The Customs Act, 5. 25. 1892, art. 102, R. S..2774, s-s. 4107,
(2) Customs Regulations U, 8. 4900, 6603.
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which first attached to it. Where there are two or
more ports at which the goods ought to be reported
does the expression mean the first port at which they
ought to.be reported ? By the 25th section of The
Customs Act it is provided, as by the 10th sec. of 10-11
Vict., chap 81, it was provided, that the master of a.
vessel arriving from sea or coastwise, and entering any
port in Canada, must, as we have seen, not only report
his vessel but the goods constituting her cargo (1).
By the 27th section of The Customs Act it is made his.
duty at the time of making his report, if required by
the officer of Customs, to produce to him the bills of
lading of the cargo or true copies thereof; and to make
and subscribe an affidavit referring to his report and
declaring that all the statements made in the report
are true. By the 31st section of the Act it is provided
that if any goods are brought in any decked vessel
from any place out of Canada to any port of entry
therein, and not landed, but it is intended to convey
such goods to some other port in Canada in the same
vessel there to be landed, the duty shall not be paid or
the entry completed at the first port, but at the port.
where the goods are to be landed, and to which they
shall be conveyed accordingly under such regulations,
and with such security or precautions for compliance
with the requirements of the Act, as the Governor in
Council from time to time directs. A like provision is
to be found in the 12th sec. of 10-11 Vict. ¢. 31 (2).
But in such a case the report of the goods at the first
port of entry is not dispensed with. It ought, it is
clear, to be made, and by the plain words of the Act
the importation is then complete and the duty, if the

(1) See also 8-9 Vict. (U.K.ye. (2) See also C, 8. C. c. 17, s,
93, 5. 21; 10-11 Viet. ¢, 31,8, 10; 14,8-8. 5; 31 Vict. ¢. 6, s. 13, s-s.
C.8.C.c. 17,8. 11; 31 Vict. c. 6, 5; 40 Vict. ¢. 10,s. 15,5-8. 5 ; and

8, 10; 40 Vict, ¢. 10, 8, 14 ; 46 46 Vict. c. 12, a. 45.
Vict. ¢. 12, 8. 25,
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goods are dutiable, then attaches. The goods them-
selves then become subject to the control of the Customs
authorities and their conveyance to the port where
they are to be discharged is subject to any regulation
the Governor in Council prescribes, and security may
be taken for compliance with the provisions of the Act,
that is, among other things, that the goods be landed,
the entry completed and the duties paid. There is
nothing to prevent the Customs authorities in such a
case from putting an officer on board the ship and in.
that way to retain the possession of the cargo until
entered or discharged in due course. That, it appears,
was, before the Union, the procedure required by law
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in the case of vessels arriving with a cargo at the port.-

of St. John bound to the port of Fredericton (1).
It seems to me, therefore, that the words of the

150th section of The Cusioms Act * within the limits of”

the port at which they ought to'be reported” mean

within the limits of the first port at which they ought.

to be reported And that view is, it seems to me,

strengthened by comparing the language of the Cana~

dian Act with that used in the corresponding provision,

of the English Act from which the  former was.

adopted (2).

By the English Act.the time when an importation
of goods is complete was determined, as we have seen,
by the coming of the ship in which such goods were
within the limits of the port at which such ship should.
in due course be reported and such goods be discharged..

In the Canadian statute the words “and such goods.
be discharged ” are omitted and the time is determined

by the coming of the vessel in which the goods are:

imported within the limits of the port at which the-

goods, not the ship, ought: to be reported; and. then

(1) R.S.N.B.c. 28,8 11; 23 (2) 8-8 Viet. (U, K.) c. 86, s
Vict. ¢, 22,8, 1. | 136.




188 EXCHEQUER COURT REPORTS. [VOL. V.

1896  another provision of the statute comes in and makes it

A a4

Tee  the duty of the master of the ship to report not only his
QUEEN  chip but the goods imported therein at the port at

. . . -
Tae  which he arrives, that is, it seems to me, in such a

C%ﬁgﬁ:f‘n case as that under consideration, at the first port at
Rerinive  which he arrives.
CoMPANY. . ) .
The cargo of the Cynthiana, of which the sugar in
for question formed part, was reported at the port of
Judgment. '

——  North Sydney. Itis,Ithink, clear thatit ought to have
been reported there. The master then made his report
outwards and obtained his clearance for the port of
Montreal. All that was done in accordance with the
provisions of the statute. That is not denied. But
some stress is laid upon the fact that in the report
inwards at Montreal the master makes oath that he
last cleared from the port of Antwerp. That, however,
we know not to be the fact. It is manifestly a slip or
mistake in the affidavit verifying the report, and the
case must be decided on the actual facts, not on an
allegation that is known not to be true. I am of
opinion, therefore, that the importation of the sugar
mentioned in the information was complete according
to the definition contained in the 150th section of
The Customs Act when, on the 29th of April, the vessel
in which it was imported came in the course of her
voyage within the limits of the port of North Sydney ;
that being a port of entry at which such goods ought
to be reported, and that the sugar is not subject to the
duty of one-half a cent per pound imposed by the Act
58-59 Vict. chap. 28.

The conclusion I have come to on this branch of the
-case renders it unnecessary for me to express any opi-
nion on the other questions debated in this case, and
which had reference to the sufficiency of the entry of
the 2nd of May ; and to the question as to whether or
not the intention of the legislature to make the Tariff
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Act of 1895 retroactive had been so clearly expressed 1896
that effect should in such a case as this be given toit. Tag
There will be judgment for the defendant company, QU;*'EN

and with costs. TEE .
: CanapIAN:
Judgment accordingly. SuGAR
. : . Rerinine
Solicitors for plaintiff: O Connor & Hogg. CoMPaNY.
Solicitor for defendants: J. J. Gormully. ‘ oo

Judgmens,
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TORONTO ADMIRALTY DISTRICT.

JOHN SIDLEY .iiiveieieinnrniiren venveaene veer. PLAINTIFF ;
AGAINST
THE SHIP «“ DOMINION.”

s

JOHN SIDLEY ....cccccceev vvvivvivviernneenneee.. PLAINTIFF ;
AGAINST
THE SHIP “ ARCTIC.”

Master's wages and dishursements—Account between co-owners—Proportion
of costs to be paid by co-owners— Mortgagee—Priority of lien-holder,

In actions for account between co-owners the rule as to the incidence
of costs followed by the courts of law in partnership actions may
be adopted in a Court of Admiralty.

2. In an action of account where there is a deficiency of assets the
court may order the costs of the proceedings to be borne equally
by the co-owners. :

-3, Where the res is not of sufficient value to pay the clains of a lien-
holder and a mortgagee in full, the lien-holder is entitled to apply
all the proceeds in payment of his claim.

ACTION in rem for the recovery of a master’s wages
:and for account between co-owners.

The two cases were tried together. John Sidley
was the plaintiff in both cases,—the first action being
on a claim by him for master’s wages and also for an
.account, he being the owner of 32 shares in the ship
Dominion. The other owner was Elizabeth J. Peters,
who was made a defendant, as well as one Magann
who was the mortgagee of the 32 shares owned by the
-defendant Peters.

The action against the Arctic was brought by the
said Sidley for an account by his co-owner Elizabeth
J. Peters.
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Both vessels were sold by the marshal and the
proceeds Temaining in court after the payment of the
marshal’s fees and costs were not sufficient to pay the
amount found due to the plaintiff on the taking of the
-account, which was done by the judge at the trial as
shown by his judgment herein,

The case was tried at Toronto before the Honourable
Joseph E. McDougall, Local Judge of the Toronto
Admiralty District, on the 13th and 22nd days of April

and the 3rd and 12th days of June, A.D. 1896, and

judgment was reserved.

T. Mulvey, for the plaintiff :

. The mraster is entitled to a lien for wages and
-disbursements, although he is also co-owner. (The
Feronia (1).) A mortgagor cannot give a mortgage
higher rights against part owners than he, the mort-
‘gagor, himself had (2).

In an action ¢z rem the court has Jurlsdlctlon to
give judgment for costs against the defendant per-
sonally. The Hope (8); The Volant (4). Both co-
owners must pay all the liabilities owing by them
jointly before any of their costs will be paid out of the
proceeds of assets, and all costs must be borne equally.
Ross v. White (5) and cases therein referred to. '

J. Kyles, for defendant Peters :—The plaintiff is not
entitled to costs. Accounts were not furnished before
bringing action. (The Fleur de Lis (6).) The claim of
1he plaintiff was greatly reduced. For these reasons he
is not entitled to costs (7).
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A. C. M¢Donell, for the defendant Magann : :—The '

mortgagee is entitled to priority over the plaintiff (8).

(1) L. R. 2 A. & E. 65. (6) L. R. 3 Chy. Div. 326.
(2) Alexander v. Sims, 18 Beav, (6) 1 Asp. 149.
81 ; Catto v. Irving, 5 DeG. & 8. (7) The Wrillium, Lush, 200;
.210 The Ohigftain, Br. & L. 104. The Ellen Dubh, 5 Asp. M.C. 154 ;
(3) 1 Wm. Rob. 154. . The Lewmella, Lush, 147; The
. (4) 1 Notes of Cases 503. Englishman, 38 L, T. 756.
. (8) The Orchis, L.R. 15 P.D, 38,
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The defendant is entitled to his costs of intervening
(I). The court has jurisdiction to make a personal
order against defendant, Peters, for amount of claim

(2).

McDoveary, L.J. now (August 26th, 1896) delivered
judgment. '

As a result of the trial of these two actions, tried
together by consent, and both being actions in rem,
between co-owners, one of them including a claim of
the plaintiff (though part owner) for wages and dis-
bursements as master of the Dominion, I have found
upon the taking of the accounts a balance in favour of
the plaintiff for nine hundred and fifty-six dollars and
ninety-three cents ($956.93).

Both vessels have been sold under the directions of
the court and the gross proceeds of both vessels was
the sum of one thousand four hundred dollars ($1,400)
only. Deducting the costs of sale there will not be
sufficient balance of the proceeds in court to satisfy
the plaintiff’s claim apart from any question of costs.

There is no reason why the incidence of costs in
partnership actions adopted by the courts of law
should not apply to actions between co-owners in the
Admiralty Court. That rule appears to be, where
there are assets to direct the payment of the costs of
taking the partnership accounts out of the partnership
assefs,

Where there is a deficiency of assets the aggregate
costs of the plaintiff and defendant ought to be paid
equally by the plaintiff and defendant. The Court of
Admiralty has power to make an order that the costs
of a proceeding shall be paid personally by the owners,
at least, that is the rule in damage actions (3).

(1) The Sherbro, 5 Asp. N.S. 88. The John Dunn, 1 Wm. Rob. 159 ;
(2) 56 Vict. c. 24, sec. 35. The Volant, 1 Wm. Rob. 390;
(3) The Dundee, 1 Hagg. 109 ; Ex parte Rayne 1 Q. B. 982.
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I cannot see any reason for not following this
practice in actions for an account between co-owners.

I make the following order as to the disposition of
the proceeds of the sale of these two vessels:

1. The costs of the sale of the Arctic will be paid
out of the proceeds of that vessel, so far as the proceeds
will allow. I understand that in the case of that ship
the sale did not produce sufficient funds to pay these
costs in full.

2. In the case of the Dominion the costs of the sale
shall be first paid out of the proceeds.  _

8. The claim of the plaintiff, as far as the proceeds
will allow, he producing a voucher of payment to
Magann of the sum of $363.79, which sum forms part
of his claim as awarded him. In this case, too, I
believe after paying the costs of the sale there will
not remain sufficient funds to pay the plaintiff’s claim
in fall.

4, The total amount of the party and party costs of

both the co-owners (there are only two) parties in
each action shall be taxed, and the plaintiff Sidley, or
Peters, the other co-owner, as the case may be, must
pay to the said Peters or the plaintiff Sidley the differ-
ence between one moiety of the total amount of the
party and party costs and his own party and party
costs. (dwstin v. Jackson (1) ; Namer v. Giles (1) ; Re
Potter (2).) - -

The only remaining question is as to the costs of

the intervening mortgagee, Magann. As the claim of
the plaintiff for wages and disbursements absorbs the
whole fund, Magann’s mortgage only covering thirty-

two shares, the plaintiff is entitled to be paid in

priority to the mortgagee. .
I dismiss the claim of the mortgagee intervening
against the res or proceeds, without costs.

(1) 11 Ch. Div. 942. (2) 13 Ch. Div. 845.
13 _ :
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THE AMERICAN DUNLOP TIRE

COMPANY oo oo 7 PraINTIFES ;

AND

THE ANDERSON TIRE COMPANY....DEFENDANTS.

Patent of invention—Preumatic bicycle tires—Infringement.

‘The plaintiffs were the owners of letters-patent No., 38,284, for

improvements in bicycle tires. The inventors’ object was to pro-
duce a pneumatic tire combining the advantages of both the
“Dunlop” tire and the “Clincher »’ tire, and that was done by
finding & new method of attaching the tire to the rim of the
wheel. They used for this purpose an outer covering the two
edges of which were made inextensible by inserting in them end-
less wires or cords, the diameter of the circle formed by each wire
being something less than the diameter of the outer edge of the
crescent or T’ shaped rim that was used and into which the
tire was placed. Then when the inner or air tube was inflated,
the edges of the outer covering were pressed npwards and vutwards,
as far as the endless wires wounld permit, and were there held in
position by the pressure exerted by the air tube. In the second
and third claims made by the plaintiffs, and in their description
of the invention they describe a 1im “ provided with an annular
recess near each edge into which enters the wired edge of the
outer tube or covering.” In their first or more general state-
ment of the claim is described “a rim, the sides of which are so
formed as to grip the wired edges of the outer tube.”

Held, that a rim with annular recesses did not constitute an essential

feature of the invention, the substance of which consisted in the
use of an outer covering having inextensible edges which are
forced by the air tube when inflated into contact or union with a
grooved rim, the diameter of the outer edges of which are greater
than the diameters of the circles made by such inextensible edges.

2. The defendants manufactured a pneumatic tire with an outer

covering through the edges of which was passed an endless wire
forming two circles instead of one. The wire was placed in
pockets, in the outer covering, which ran nearly parallel to each
other except at one point where the two circles crossed each other.
The wire being endless the two circles performed in respect of the
inextensibility of the edges of the outer covering, the same part
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and office that the wire with a single coil or cirele in the plaintiffs’
tire performed. There was, however, this difference that the two
circles, into which the wire would form itself in the defendants’
tire when the inner tube was inflated, would not be concentric,
but as one cirele became larger the other would become smaller.

Held, that while the defendants’ tire might have been an improvement
on that of the plaintiffs’, it involved the substance of the plain-
tiffs’ patent and constituted an infringement upon it.

THIS was an action for damages for the infringement
of a patented invention.

The facts of the case appear in the reasons for judg-
ment. (1)

The case was heard at Toronto on the 27th and 28th
April, 1896. '

Z. A. Lash, Q.C. for the plaintiffs :

‘When we get a pioneer patent in any particular art,
the construction given to it, the regard given to it,
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and the effect of it is far wider than the effect which -

would be given to a subsequent patent which deals
with the same subject but which applies something
new in connection with working out the principle
which it involves. (Pneumatic Tire Co. v. Ferguson (2);
Gadd v. Mayor of Manchester (8); deische Anilin v.
Levinstein (4).)

Upon examination of the tire manufaotured by the
defendants it will clearly appear that they attain their
object without proceeding upon -any principle at all
different than that involved in the plaintiffs’ patent.
The operation of the two tires is precisely the same.

The evidence establishes beyond a doubt that the
defendants’ tire is an infringement upon the patented
invention of the plaintifs..

W. Cassels, Q.C. followed for the plaintiffs:

(1) RerorrER’s Nore :—Fur a the same\games reported ants p,
clear underataudmg of the issues 82.
decided in this case reference is  (2) 11 R..P. C. 459.
directed to a former case between (3) 9 R.P.C. 630.
(4) 12 App. Cas, 170.
13%
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First, the patent has to be construed by reference to
the state of the art as it existed at the time of the in-
vention, and having regard to the state of the art, the
patent has to receive the broadest construction that
can be given to it compatible with the true meaning
of the specification. In other words, if the specifi-
cation 1s doubtful, if it is open to criticism, no matter
what the endeavour to show the court that the
patentee intended to limit what he was claiming, the
court will construe it in favour of the broadest in-
vention, if in point of fact, having regard to the state
of the art, the broad invention is in reality an inven-
tion; and the patentee will not have his invention
narrowed down, and the full extent of his invention
conferred upon the public, unless he has so framed his
specification and so framed his claim that the court
must come to the conclusion that he intended to keep
merely for himself the narrow construction, and to
dedicate to the public that which the public had not
theretofore, namely, the breadth of his invention.

In the second place, as a matter of construction, it is

~ the duty of the court, where there are two claims dif-

fering in various respects, to so construe the patent
as to give effect to hoth of the claims. (Terrell on
Patents (1).)

Next, I submit that it is an absolutely erroneous
principle to bring forward what a man manufactures
as in any shape controlling the construction which is
to be placed upon his invention. The court must take
the patent, must look at the state of the art, must look
to what the inventor was arriving at, and with that
knowledge, and using the benevolent construction
that some of the judges used, must give him every-
thing that he has got in the patent, reading it fairly,
and that is about all it amounts to.

(1) Page 99.
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I would refer your Lordship on the question of con-
struction to a late case in England which goes into the
question. very fully. Proctor v. Bennis (1).. That
case was this: It was the invention of a radial action
of throwing coal into a furnace. What the plaintiff
accomplished there was this: To throw coal upon a
furnace fire automatically. At the time he got his
patent. there was an automatic method, in {act a patent,
for throwing coal, but it was done by a rectangular
chute, and that threw the coal, as it were, in a body
upon the fire. This man invented a radial action,
which, instead of throwing it in a body on the fire,
spread it, and he got his patent for that. The way the
court dealt with it was this: That a patent for com-
bination of known mechanical contrivances producing
a new result was held to be infringed by a machine
- producing the same result by combination of mechani-
cal equivalents of the above with some alterations and
omissions, which, however, did not prevent the sub-

stance and the essence of the patentee’s invention be-’

ing involved init. (Cannington v. Nuttal (2); Dudgeon
v. Thomson (8); Clark v. Adie (4).)

As to its being a question of infringement, if we are
entitled to anything this must be an infringement.
If we are entitled to nothing, it is not. But, how there
can be a middle course, having regard to the patent
and the state of the art, it is difficult to comprehend.
I can understand the learned counsel’s argument if he
could displace the patent altogether ; but,if the patent
is there, and if the patent is worth anything, it seems
to me that your Lordship must conclude that thisisan
infringement.

E. F. B. Johnston, for defendants : _

The plaintiffs claim a combination. It may or may
not be a primary combination, with that we have

(1) 36 Chy. Div. p. 740. (3) 3 App. Cas. p. 45,
(2) L. R. 5 H. L. 205. (4) 2 App. Cas. p. 315.
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nothing to do for the moment; but I have to do with
this point, namely, that if they have claimed three
elements in a combination, as essential, and one of
those elements is dropped out in the defendants’ device
and the same result is accomplished by the use of the
two elements, there is no infringement, and the
plaintiffs cannot be heard to say that the third element
is non-essential. What they can do, and what is
allowed by the authorities, is this: You may abandon
it, but you have to put in a mechanical equivalent, in
order to protect and preserve your combination.
(Walker on Patents (1), and cases there cited.)

The principle which seems to be based upon common
sense as well as law was followed in Carter v. Hamilton
(2). That was in regard to a check-book; and it was
held as your Lordship rémembers, that the use of a
clean margin for a like purpose was not an infringe-
ment, and that it could not be said that the tape was
essential at the time,in order to attack the patent upon
that ground.

A case to which I desire to refer is that of Curtis v.
Platt (8) which follows up the contention that I am
making, and supports the view that I am urging,
viz., that having arrived at that stage where a combi-
nation must be considered as essential, each part rela-
tively to the other, and that no combination for four
elements can be brought into court, and any one of
those four then declared by the plaintiff seeking to
uphold his patent, or rather to punish for an infringe-
ment—it cannot be said that number four, for instance,
is non-essential at the time of his proceeding. It is,as I
have read from Walker,conclusively to be presumed that
the four are essential elements. Curtis v. Plait (supra)
comes to our ald in this way,—even if the line of my

) 3rd. ed, atp. 295, (2) 3 Ex. C. R. 351,
(3) L. R. 1 H. L. 337.
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learned friend’s argument is correctly applied to us,
namely, that we have adopted the inextensible wire—
by saying, you may take any two or three elements
out of a plaintiff’s combination, if you can combine them
in a different way. If you do not use all the elements,
‘. and even if you do use all the elements, so long as
you accomplish by a different method the same means,
in a more satisfactory way, and a cheaper way, in a
more practical way, or in any other way in which you
could put your patent forward as a patentable article,
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then you do not infringe, unless your patent is a -

mere colourable evasion of the plaintiffs’ article
and that is the sole test. There is nothing, in other
words, in a monopoly giving the plaintiffs, or the
patentees, a right to eliminate one, two, three or four,
becanse these elements are admittedly all old and
must be old. What the patent gives them is a right
to the four elements. To that extent, and no further,
will the law help them. They have no prerogative
rights. Another person comes. along, he takes one,
two or three, and he says: I produce with three ele-
ments exactly the result you have produced with four,
therefore I am in advance of you. You cannot shut
me out from using these elements. I am using them
in a somewhat different combination, and using them
to produce the very same result you are producing.
Therefore, I am entitled to a patent, unless, as I say,
that criterion which T am now submitting to the court
is a true criterion-—unless the device of the person, the
subsequent patentee, is a mere colourable evasion of
the plaintiffs’ right. I think, having stated that, I
have stated fairly what the law is upon the question.

J. Ross followed for the defendants:

In the case of Needham v. Johmston (1), it is laid
down that the court has nothing to do with. the

(1) 1R.P.C, 49,
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“ benevolent construction ” of a patent in a case of in
fringement. In such a case the patent must be con-
strued fairly like any other document. (Lucas v. Miller
(1); Plimpton v. Spiller (2); Edmunds on Patents (3);
Robinson on Patents (4); Ticket Punch Co. v. Cowley’s
Patent (5).)

Mr. Lash replied :

By section 17 of The Patent Act there are clear and
indefeasible rights given to a person who has invented
something which was not known or used by another
before, and which was not in public use or for sale
with his consent for more than one year previous to
his application. The plaintiffs’ invention fulfilled
these requirements, and there is nothing that has been
done to take away such right. (He cites sections T, 8
and 16 of The Patent Act.)

We are not trying here the character of the defend-
ants’ invention, but that of the plaintiffs’ invention;
and whether what the defendants have done is or is
not an infringement of the plaintiffs’ rights. It is true
that the court in Needham v. Johnston (supra), repudi-
ated the doctrine of ¢ benevolent construction” as ap-
plied to actions of infringement ; but in the proper con- .
struction of a patent, in getting at what it means, the
court must needs inquire into the intention of the in-
ventor in regard to the scope of his invention, and give
him the benefit of that which he is really entitled to
upon a fair construction. In other words, the court
will look at the substance of the thing and dissect it
in order to ascertain what really is the invention,—
construing the claim as made in reference to what the
whole thing was intended to be. (British Dynamite Co.
v. Krebbs (6).)

(1) 2 R. P. C. 159. (a) Vol. 2, p. 142,

(2) 6 Ch. Div. 426, (5) 12 R. P. C. 185.
(3) P. 134. {6) Good. P. C. 88.
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The words in the claim to the plaintiffs’ patent, *“ sub-

stantially as described,” mean substantially as specified .

in regard to the particular matter which is the sabject
of the claim. (Walker on Patents (1).)

The most that can be said of the defendants’ tire is
that it embodies the plaintiffs’ invention, plus some-
thing else which the plaintiffs could not use without
a license from the patentee of such other device or in-
vention. That does not alter the fact that the defend-
ants have infringed upon the plaintiffs’ invention.

THE -JupeE oF THE ExC¢HEQUER COURT now (Sep-

tember 14th, 1896) delivered judgment.

The plaintiffs seek in this action to restrain the de-

fendants from manufacturing, using or selling tires
for bicycles that embody, it is alleged, the invention
or improvement protected by letters-patent numbered
38,284, which were issued to Thomas Fane and Charles
"F. Lavender on the 15th day of February, 1892, and
which were duly assigned by the latter to the plain-
tiffs on the 18th day’of October, 1898.

The ‘defence principally relied upon is that the de-
fendants have not infringed the patent mentioned.
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The defendants also allege that Fane and Lavender.

were not the inventors of the invention patented by
ithem, that there was no novelty in the alleged inven-
tion, that it was not useful, that it was not the proper
subject-matter of a patent, that it had been anticipated,
that it had not been sufficiently described in the specifi-
cations, and that the letters-patent had become void
by reason of the importation of the invention contrary
to the statute and the condition on which they had
been granted. The last issue has already been disposed
of except as to a question of costs to which I shall refer
again. The other issues which are set out in the

(1) 2nd ed. p. 141.
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1896  statement of defence more fully than I have here-
Temw . stated them, must, it seems to me, be found in the
Aﬁ‘ﬁﬁg@” plaintiffs’ favour; and it is not, I think, necessary to.
Tire Co. say more about them than to state the finding of the -
T;.E court on the facts, except with respect to the question

ANDERSOF of infringement. '
T1re Co. . .
The letters-patent in question were granted for
Reasons . . .
yad %en,, 2lleged new and useful improvements in tires for
bicycles. Having described the invention, the paten-
tees, in the specification attached to the letters-patent

and forming part thereof, claim as new :—

1. A pneumatic tire consisting of an outer tube having an endless
wire along each edge thereof, an air tube partially enclosed by the
outer tube provided with the usual means of inflation, and a rim the
sides of which are so formed as to grip the wired edges of the outer
tube, and securely hold all parts in place when the air tube is inflated
to its fullest capacity, substantially as set forth.

2. In a wheel a tire consisting of an air tube provided with the
usual means of inflation, an outer tube or covering curved to corres-
pond with the curve of the air tube, each edge of the outer tube
having an endless wire running therethrough in combination with the
rim of the wheel, which rim is provided with an annular recess near
each edge into which enters the wired edge of the outer tube or
covering, substantially as set forth.

3. A tire for a wheel consisting of an air tube provided with the
usual means of inflation, an cuter tube or covering curved to corres-
pond to the curve of the air tube, and having a wire or string passing
through each edge in combination with the rim of the wheel having
an annular recess at or near each edge into which enters the wired edge
of the outer tube or covering, substantially as set forth.

The object of the invention as defined by the inven-
tors was to produce a pneumatic tire which could he
easily removed, repaired and replaced, and which at the
same time would retain the elasticity obtained from
the expansion of the air tube by the pressure of the air
contained therein. Inother words, the inventors’ object
was to produce a tire which would combine the ad-
vantages of the two principal forms of pneumatic tires
then in use, the “ Dunlop” tire and the * Clincher " tire.
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Both of these tires consisted of an outer tube or cover-
ing, and an air tube provided with the usual means of
inflation that the inventors proposed to make use of.
The “Dunlop” tire was attached to the rim of the
wheel by cement, and could not be readily detached. In
the “Clincher” tire the edges of the outer covering
engaged the side flanges of the rim by a hook or dove-
tailed formation, and the tire was held in position by
the pressure exerted by the inner tube when inflated,
and it could of course be readily detached when not
inflated, a great advantage in the practical use of the
wheel. But it was thought that this advantage was
gained in the case of the “Clincher” tire at the ex--

pense of the resiliency of the tire obtainable in the

case of the “Dunlop.” As both were then made it
was possible with the “Dunlop” to have a larger part:

of the tire beyond the edges of the rim than was.

thought to be possible with the “Clincher.” That

gave the “Dunlop” tire greater resiliency than the-

“ Clincher.” The inventors’ object then was to pro--
duce a tire combining the advantages of beth, and

that was done by finding a new method of attaching-
the tire to the rim of the wheel. They wused for this.

purpose an outer covering, the two edges of which were

made inextensible by inserting in them endless wires.

or cords, the diameter of the circle formed by each.
wire being something less than the diameter of the
outer edge of the crescent or *“ U” shaped rimn that was.
used and into which the tire was placed. Then when
the inner or air tube was inflated the edges of the
outer covering were pressed upwards and outwards, as.
far as the endless wires would permit, and were there
held in position by the pressure exerted by the air-
tube. In ihe second and third claims made by the-
patentees, and in their description of ‘the invention
which precedes the statement of what they claimed,
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they describe a rim “ provided with an annular recess
near each edge into which enters the wired edge of the
outer tube or covering.” In the first or more general
statement of the claim, as will have been observed, is
described “a rim, the sides of which are so formed as
to grip the wired edges of the outer tube.” Now, itis, I
think, tolerably clear that the ordinary crescent-shaped
rim may be so formed, that is that the groove in the same
may be so shaped that without any annular recesses, it
will grip or hold the wired edges of the outer tube.
It would perhaps be more correct to say that the wired
edges grip the sides of the groove in the rim, but it is
easy to understand what takes place and what the in-
ventors meant to describe. A rim with such recesses may
for the tire in question be better than, and have advant-
ages over, a rim that has no such recesses, especially
in securing in the process of inflation a proper alignment
of the wired edges of the outer covering, but the annular
recesses do mnot, it seems to me, constitute an essential
feature of the invention, the smbstance of which is
to be found in the use of an outer covering having
inextensible edges which are forced by the air tube
when inflated into contact or union with a grooved
rim, the diameter of the outer edges of which are
greater than the diameters of the circles made by such
inextensible edges. The defendants claim, however,
and that is the first question to be determined, that the
Fane and Lavender patent is to be limited to the use
of rims in which there are annular recesses; in other
words, though it was not put that way, that any one
in making pneumatic tires is free to use outer cover-
ings the edges of which are made inextensible by the
use of wires or cords, provided only that they are not
attached to rims having annular recesses, and that
contention is based upon the argument that the gene-
ral words of the first claim stated by the patentees
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should be restricted by the preceding description of
the invention. That is, that the words ** substantially
as set forth” with which the statement of the claim
concludes should be read as limiting the patentees to
the particular form of rim described. Now I do not
so read them. I do not think that they so limit and
narrow the invention to a particular form of rim
which is not essential. It is possible, I think it is
probable, that the inventors did not at the time of the
invention see, or see so clearly as we now do, that the
office of the annular recesses was rather to secure a
proper alignment of the wired edges of the outer cover-
ing than to assist in keeping the tire on the rim.
They have, however, been fortunate enough to claim
a tire which was to be attached to and used in con-
junction with “a rim the sides of which are so formed
as to grip the wired edges of the outer tube’ and there
is, I think, no good reason for refusan‘ them the full
benefit of their claim.
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Then there is another question arising on the issue

as to infringement. The defendants in making the
bicycle wheels that it is alleged constituted an infringe--

ment of the plaintiffs’ patent used in a pneumatic tire

an outer covering through the edges of which was.
passed an endless wire forming two circles instead of

one. To use the description in the defendants’ patent,

which however is not at issue in th1s case, or at least.

not directly in issue:

This wire was coiled spirally upon itself so as to form a compound.

or double band which was interchangeable and reciprocating as
regards its diametrical and circumferential parts. This wire was
proportioned in length so that the diameters of the cireles or forms

into which it was coiled would correspond approximately with the-

diameter of the rim.

The wire was placed in pockets in the outer cover-

ing which ran nearly parallel to each other except at

one point where the two circles crossed each other..
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The wire being endless the two circles i)erformed, in
respect of the inextensibility of the edges of the outer
covering, the same part and office that the wire with a
single coil or circle in the other case performed. But
there was this difference. It is manifest that the two
circles into which, when the inner tube was inflated,
the wire would form itself would not be concentric,
and that as under the pressure exerted by the air one
circle became larger the other must become smaller.
It is claimed, and it may be that this is an advantage,
that in this way the tire is more securely held on to
the rim of the wheel. But is itan infringement of the
plaintiffs’ patent 2 I think that it is. It would not,
I am sure, be seriously contended that any one was
free to use two or more endless wires on each edge of
the outer covering. That might or might not be an
advantage, but it would, I think, be an infringement.
But why should one be permitted to use a single
endless wire in two coils? It may have its advan-
tages: it may be an tmprovement on the method pro-
1ected by the plaintiffs’ patent, and it may be patent-
able as an improvement. I say nothing at present as
to that, but it involves, it seems to me, and includes
the substance of the invention protected by the patent
issued to Fane and Lavender.

There will be judgment for the plaintiffs, and the
injunction prayed for will be granted. The plaintiffs
are entitled to costs on all the issues except that taken
on the 11th paragraph of the statement of defence.

There will, for the reasons stated at the argument,
be no costs to either party on that issue or in the case
of *“ The Anderson Tire Company of Toronto (Limited) v.
The American Dunlop Tire Company.”

‘ Judgment accordingly.
Solicitors for plaintiffs : Blake, Lash & Cassels.
Solicitors for defendants: Rowan & Ross.




VOL. V.] EXCHEQUER COURT REPORTS. 207

THE OWNERS OF THE STEAM-

1896
SHIP “DRACONA” ‘AND HER ; APPELLANTS ; O
CARGO (DEFENDANTS).cooveervveiveens Y el
AND
N. K. CONNOLLY, AND OTHERS
(PLAINTIFES) .. % RESPONDENTS.

Maritime law—>Salvage—Contract for service rendered—Validity.

If an agreement for salvage services was just and reasonable when
entered into it will not be disregarded Decause something has
happened subsequently, or some contingency, of which one party
or the other has taken the risk, has ocecurred to make it more
onerous on one or the other than was anticipated when it-was
entered into.

"The Strathgarry ([1895] Prob. 264) referred to.

APPEAL from = judgment of the Local Judge of the.
Quebec Admiralty District (1).

The appeal was argued at Quebec on Friday, the 29th
May, 1896.

A. H. Cook, fer the appellants:

The agreement was an unfair one; it was entered
into by the master of the ship because of his distressed
circumstances, and after a threat by the agent of the
respondents that the tug would leave the ship unless
his offer was acceded to. The circumstances show
that it was clearly not a salvage service. The amount
‘the respondents stood out for is greatly in excess of the
cordinary rates of remuneration for services of this
-character. The tug ran no risk in the performance of
the services. Under such circumstances the authorities
.show that the agreement will not be enforced. (7'%he
Mark Lane (2).)

(1) Reported ante, p. 146. {2) L. P. 15 Prob. 136.
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1896 C. A. Pentland, Q.C. :

Tue There was nothing present at the time of entering
STEAMSHIP . . .
Dracona into the agreement to induce the master of the ship to
Conmarry, @0ter into it rashly or improvidently. There was .

Aromone [0 menAace to the lives of those on board the ship,
of Counsel, gnd the means of communication with the ship’s
agent were abundant. Indeed, the captain had
communicated with other parties in Quebec to come to
his rescue before this tug had appeared upon the scene
at all. Moreover, on his cross-examination, the captain
admits that he thought the price agreed upon reason-
able. Then the agreement was not signed until some
‘days after it was entered into, and at the time of
signing the captain did not protest against it in any
way. If there is any doubt it must be resolved in
favour of the validity of the agreement. (The Victory
(1); Couette v. The Queen (2); The Palmerin (3); The
Canadian Pacific Navigation Co. v. The C. F. Sargent
(4) ; The Firefly (5); The Elm(6); The James Armstrong
(7); The Medina (8); Carge Ex Woosung (9).)

Mr. Cook replied.

THE JupgE oOF THE ExCHEQUER COURT now
(October 27th, 1896) delivered judgment.

This is an appeal from the judgment of the Judge
in Admiralty of the Exchequer Court for the Admiralty
District of Quebec, by which the learned judge pro-
nounced the tender of fourteen hundred and fifty
dollars, made in this action, to be insufficient, and
awarded to the plaintiffs the sum of two thousand three
hundred and eighty-seven dollars and fifty cents,
which they claimed to be due to them in respect of

(1) Cook’s Adm. Rep. 335. (5) Swab. 241.

(2) 3 Ex. C. R. 82. (6) Swab. 168.

(3) Cook’s Adm. Rep. 358. (7) L. R. 4 Ad. & Ee. 380.
(4) 3 Ex. C. R. p. 332. (8) L. R. 2 Prob, Div. 7.

(9) L. R. 1 Prob. 260. .
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two agreements entered into between the master of
the steamship Dracona and- the agent of their steam-
tug, the Eureka. One agreement bears date of the 15th
of August, 1895, and the other of the 21st of the same
month. By the latter the master of the Dracona agreed
to pay two hundred dollars to the owners of the
Eureka for taking the crew, and the gear of the
Dracona, and also a boat, from Pointe Jaune, near Fame
Point in the River St. Lawrence, to Quebec. This
service was performed, and the amount agreed upon is
not in dispute. The controversy between the pariies
arises upon the agreement of the 15th of August,
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whereby the master of the Dracora, for the use of the -

tug Lureka to stand by the Dracorna and to render all
assistance to save the vessel and, if possible, to tow her

off the reef on which she then was, agreed to pay the

sum of three hundred and fifty dollars per day until
the vessel came off, or was condemned. No attempt
was made to tow the Dracona off, and after six and one
quarter days from the time when the agreement was

entered into, she was condemned. During that time-

the Eureka stood by the Lracona and rendered all the
assistance demanded of her. For that service the
plaintiffs seek to recover, at the rate agreed upon, the
sum of two thousand one hundred and eighty-seven
dollars and fifty cents. The defendants say that they
are not bound by the agreement, that the agent of the
Eureka took advantage of the position that the master
of the Dracona was in to exact the agreement from
him, and that the rate agreed upon is inequitable and
exorbitant, and they tender in respect of such service
a sum of twelve hundred and fifty dollars; that is two
hundred dollars per day for the time during which the
Eureka was standing by and assisting the Dracona.
The questions to be decided are:—
14
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1. Should the agreement of August 15th be upheld ?
and if not,

2. What amount should be allowed to the plaintiffs
for the services rendered ? Is the amount tendered
sufficient ?

Now, apart from the agreement and what was con-
templated by the parties when they made it, and
having regard only to the services actually rendered,
it seems to be clear from the evidence that the amount
tendered would be sufficient to compensate the plain-
tiffs for such services. But because that may be so,
it does not follow that the agreement may be disre-
garded. In coming to the conclusion that two
hundred dollars per day would have compensated the
Eureka for what she did, one judges after the event,
and naturally looks at the service actually performed,
and at the length of it. But in determining the ques-
tion as to whether such an agreement is to be upheld
or not one must look at the service contemplated by
the parties at the time, and the circumstances under
which the agreement was entered into. If the agree-
ment was just and reasonable when entfered into, it
will be enforced and will not be disregarded or set
aside because something has happened subsequently,
or some contingency of which one party or the other
has taken the risk has occurred, to make it more
onerous on one or the other than was anticipated when
it was entered into (1). Where the parties have made
an agreement the court will enforce it, unless it is
manifestly unfair and unjust; but if it be manifestly
unfair and unjust the court will disregard it and
decree what is fair and just. That, it was said by
Brett, L.J., delivering the judgment of the Court of

(1) The True Blue, 2 Wm, Rob. Cato, 35 L. J. N. 8. Ad. 116 ; The
176; The Resultatet, 17 Jurist, 353; Waverly, L.R. 3 Ad. & E. 369;and
The Jonge Andries, Swa. 226; The the Strathgarry, [1895] Prob. 264.
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Appeal in Akerblom v. Price (1), is the great funda-
mental rule, and in order to apply it to particular in-
stances, the court will consider what fair and reason-
able persons in the position of the parties would do, or
ought to have done under the circumstances. The
rule is of course applicable to both parties to such
agreements. Where salvors, or persons claiming
salvage compensation, have sought to disregard agree-
ments which they had made, and to recover as salvage
larger sums than they had bargained for, they have
been told that such agreements ought to be respected
if they have been fairly entered into and are not
clearly unjust or inequitable (2). In the same way
and on like grounds agreements made by the masters
of vessels in distress have been upheld against the
contentions of the owners that they should be relieved
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from such agreements (3). The instances in which .

agreements have been set aside in favour of salvors or
persons claiming salvage compensation, are not nu-
merous. That has been done, however, where some

material fact has been concealed by the master of the

vessel (4), or where the service has been rendered by
one who wasignorantofits value, and the amount agreed
upon has manifestly been inadequate (5), or where the
agreement was clearly inequitable {(6). In general,
however, the cases in which such agreements have

© (1) 7Q B.D, 129, : & E. 369; The Solway Prince,
(2) The Mulgrave, 2 Hagg. 77; [1896] Prob. 120.

The British Empire, 6 Jur. 608; (3) The Helen and George, Swa.

The Betsey, 2 Wm. Rob. 167; The 368; The Arthur, 6 L.T.N.8, 556;

True Blue, 2 Wm. Rob. 176; The The Prinz Heinrich, L.R. 13 P.D.

Repulse, 2 Wm. Rob. 396; The 31; and the Strathgarry, [1895] -

Henry, 15 Jur. 183; The Resul- Prob. 264, :

tatet, 17 Jur. 353 ; The Jonge An- (4) The Kingalock, 1 Spinks,213, -

dries, Swa. 226; The HFirefly, Swa. (5) Silver Bullion, 2 Spinks, .70 ;
240; Bondies V. Sherwood, 22 How-  The Phantom, L.R. 1 Ad. & E.58.
ard, 214; The Cuato, 35 L.J.N.S. (6) The Enchantress, 1 Lush. 93 ;
Ad. 116; The Canova, L.R. 1 Ad. 30 L.J.N.8. Ad. 15
& E. 54; The Waverley, L.R. 3 Ad.

1454
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been disregarded are cases in which some advan-
tage has been taken of the master to extort from him
terms that are not fair and just. It rarely happens
that the master of a vessel in distress and need of
assistance is on equal terms with those offering to aid
him. Sometimes in such cases he is compelled to
accede to unreasonable demands by threats openly
made to leave him unless he agrees to the terms offered
to him. At other times although no such threat is
openly made he is subject to a like and equally
effective compulsion to agree to terms that are unfair
and unjust, because of the circumstances in which he
finds himself. Again, he may recklessly, or through
ungrounded fears, accede to demands manifestly exor-
bitant. In all such cases the agreement will be dis-
regarded (1). The same rules are followed in the courts
of the United States. Where such agreements are
fairly made, no advantage being taken of ignorance or
distress, they are to be upheld (2). But while Courts -
of Admiralty will enforce contracts made for salvage
service and salvage compensation, where the salvor
has not taken advantage of his power to make an un-
reasonable bargain, they will not tolerate the doctrine
that a salvor can take advantage of his situation and
avail himself of the calamities of others to drive a
bargain ; nor will they permit the performance of a
public duty to be turned into a traffic of profit (3).

(1) The Thendore, Swa. 351 ; The See also The Brothers, Bee’s Ad. R.
America,2 Stu. Ad. R.214; The 136 ; The Nancy,Bee’s Ad. R. 139 ;

Medina, L. R. 1 P. D. 272, and on
appeal 2 P. D. 5 ; The Silesta, L. R.
5 P. D, 177; The Ismir, 14 Q.
L. R. 3563 ; The Mark Lane, L. R.
15 P. D, 135; and the Rialto,
[1891] Prob, 175.

(2) The Independence, 2 Curtis,
350 ; The J. G. Paint, 1 Benedict,
545.

(3) Post v. Jones, 19 How.
160 ; The Emulous, 1 Sum. 207 ;

The Jenny Lind, 1 Newberry, 443 ;
The Wexgford, 6 Benedict, 119 ;
Two hundred "and two tons of
Coal, 7 Benedict, 343 ; The Homely,
8 Benedict, 495; The €. & C.
Brooks, 17 Fed. R. 548 ; The ¥oung
American, 20 Fed. R. 926; The
Tennasserim, 47 Fed, R. 119 ; The
Don Carlos, 47 Fed, R. 746 ; The
Jessomene, 47 Fed. R. 903 ; The
Sirius, 15 U. S. App. R. 181,
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United States courts have perhaps been more ready
than English courts are to disregard such agreements,
and that tendency finds expression occasionally in
the terms in which the rules applicable to such cases
are laid down. English courts do not lightly encroach
upon the old rule of the Admiralty Court, that where
there is an agreement made by competent persons, and
there is no misrepresentation of facts, the agreement
ought to be upheld unless there is something very strong
to show that it is inequitable. (Per Brett J.A., in The
Medina {1).)

The Dracona went ashore on a reef near Pointe Jaune,
on the 14th of August, 1895. On the morning of the
15th when the Ewreka came to her aid, Captain Baxter,
of the Dracona, was expecting that on the day follow-
ing the Lord Stanley, a powerful tug, with a schooner
and pumps, would arrive from Quebec to assist in get-
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ting the vessel off the rocks. He had the day previous -

sent one of his officers to Fox River in a fisherman’s
boat, and had been able to communicate by telegraph
with his owners’ agent at Montreal, and had received
an answer from them to that effect. When Mr. Weir,
the agent of the Ewureka came on board the Draconas
Captain Baxter stated to him that he was expecting
the arrival the next day of a fug and pumps, and the
negotiation upon which they then entered had refer-
ence to the amount to be paid to the Eureka for stand-
ing by until the arrival of the Lord Stanley. Weir
demanded one thousand dollars to stand by until four

o’clock of the next day. Captain Baxter refused to -

accede to the demand; and at this time Weir did, I
think, according to his own evidence, put some pres-
sure upon Baxter, by intimating that unless the Eureka
could get something to do she could not remain,
as there were sailing vessels outside upon which

() L.R.2P.D. 7.
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she depended a great deal for her business. But
while this negotiation was proceeding the Acalona,
a steamship belonging to the owners of the Dracosa,
came in sight and the masters of the two ships inter-
changed signals. At Baxter’s request the Eureka took
him on board the Awvalona, where he had a consultation
with Captain King of that vessel. Weir says that after
they had consulted together in the chart room of the
Avalona they came out and asked him how much he
would charge per day, and that he answered five hun-
dred dollars; that they went in again and on coming
out the captain of the Awaloza said: *‘* Don’t be too
hard, you can come down a little”; that he, Weir,
said: ‘“No; ilis kind of a bad place here. We might
be here only for a day or two and we must get some-
thing for it ”; and that Captain King finally said:
“I will figure on it” and they came down to three
hundred and fifty dollars, and he, Weir, accepted that.
Baxter’s account of what took place differs materially
from Weir's. He says that no sum other thau the
thousand dollars was mentioned on hoard the Avalona ;
that after they went back to the Dracona he and Weir
had another interview when the latter offered to stand
by for five hundred dollars per day, if he, Baxter,
would make an agreement that the Eureka should tow -
the ship to Quebec, and take the crew and their effects
there; that Weir threatened to leave and go after a
sailing ship that was coming up if he, Baxter, did not
accept that offer; and that eventually he agreed to pay

. him three hundred and fifty dollars per day to stand

by and to tow the Dracona off, if possible, the service
to continue until the vessel was towed off or con-
demned. The captain admits that when he agreed to
pay three hundred and fifty dollars per day he thought

- the amount to be reasonable, but he says that at the

time he was afraid the Ewreka would leave him.
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Weir denies that he threatened to leave the Dracona
and proceed to a sailing ship if Baxter did not enter
into an agreement ; but he admits that before he took
Baxter on board of the Avalona he had said that if he
could not get something to do he would not stop there.
The agreement although dated of the 15th of August,
the day on which its terms were agreed to, was not
drawn up until four-days afferwards, when, without
any protest or objection on the part of Captain Baxter,
it was executed at Fox River. Now,if Weir's account
of what took place is the true account there is no
ground, it seems to me, for holding that the agreement
was entered into under any compulsion, or that any
advantage was taken of the master of the Dracona.
The terms of the agreement were settled on board of
the Awalona. That vessel belonged to the company
that owned the Dracona, and while the Avalona was
present the Dracona was not dependent upon the
services of the Eureka for assistance. The offer to give
the three hundred and fifty dollars per day was made
by the masters of the two ships after ample time for
consultation and deliberation, and Captain Baxter
admits that at the time he thought the amount
reasonable. ' '
If, on the other hand, Captain Baxter’s account of
the circumstances under which the agreement was
made, is correct,it would appear that it was concluded
on board of the Dracona after the Eureka had returned
from the Avalona. We are not told whether that was
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~ before or after the Awalona had left for Montreal. If-

before, her presence would relieve the master of the

Dracona from any pressure or compulsion to which he

otherwise might have been subjected. If afterwards,
we are forced to believe that while he was yet in
negotiation with Weir, who was demanding, as he
thought, an exorbitant amount for the use of the
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Eureka, and before anything was concluded the
Avalona was allowed to depart. That, it seems to me,

STEAMSHIP j5 pnot at all probable; and even if it were true it

Dracona
v.
CoxNworry,

Reasons
for

Judgment.

p—

would go to show that in the opinion of the two
masters the services of the Eureka were not so urgently
necessary as to permit of Weir subjecting Baxter to
any pressure or compulsion as to the terms of the
proposed agreement.

Then as to the amount agreed upon. Captain Baxter
admits, as we have seen, that he thought it reasonable.
His view at the time was that if the service should
continue for two or three days, as was anticipated,
three hundred and fifty dollars per day would be a
fair and reasonable amount to pay. In that view he
was, it seems to me, in the right. Neither party at
the time the agreement was made expected that the
services of the Fureka would be required for more
than two or three days. They might in fact not have
been needed beyond one day, and in the meantime the
Eureka might have lost a much more profitable en-
gagement. If the Lord Stanleyhad arrived as expected
and the Fureka had been able to render important
services as she might have done in assisting to get the
Dracona off the reef, it would not, I am sure, have
occurred to any one to consider the rate agreed upon
unreasonable or exorbitant. On the contrary it would,
I have no doubt, have appeared to constitute a moderate
and reasonable compensation for such services. It
turned out, however, that the Lord Stanley did not
arrive for six days. But that was not the fault of the
Eureka. Captain Baxter had, by the agreement, taken
the risk of that contingency; Mr. Weir, the chance
that the service might have come to an end the next
day, and that in the meantime he might lose a more
remunerative engagement. Looking at the agreement
from the standpoint of the parties to it, at the time
they entered into it, and having regard to the services
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that they had in contemplation then, the agreement
cannot, it seems to me, be said to be unjust or unrea-
sonable. The rate agreed npon was, it is true, consider-
ably higher than that usually charged for a suitable tug
sent from Quebec to the assistance of vessels in like
situations of peril, but in such cases the tug is paid for
the service from the time she leaves Quebec until she
returns, and that makes a great difference. A tug
plying on the lower St. Lawrence would not, it seems,
be justified in charging upon a vessel which she takes
under her care the full expenses incurred while she
was so plying (1). Yet the fact that she has in-
curred such expenses, and is on hand ready to lend
assistance, and that extra expense would necessarily be
incurred in procuring a tug to render a like service,
ought, it seems to us, to be taken into account in such
cases as this. If, on the one hand, the tug ought not
to take an undue advantage of the fact that she is at
hand ready to perform the required service, she ought
not, on the other hand, to be déprived of all the benefit
resulting from that circumstance. Where the actual
service may not continue for more than three or four
-days, a rate of three hundred and fifty dollars per day
may, in reality, be quite as reasonable as one of two
hundred dollars for that time and three or four days
:additional occupied in going to and coming from the
place where the service is to be performed.

I agree with the learned Judge of the Quebec

Admiralty District that the agreement in question in

this case ought to be upheld, and I dismiss the appeal,
with costs.

Judgment accordingly. ',
Solicitors for the appellants : W. & A. H. Cook.

Solicitors for the respondents : Caron, Pentlond &
i Stuart.

(1) The Graces, 2 Wm. Rob. 294.
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THE ACTIESELSKABET (THE
COMPANY OF THE OWNERS

OF THE) “ PRINCE ARTHUR,” | APPELLANTS;
(PLAINTIFFS) vvvineecnnnnns ceeetreeennear
AND

HENRY JEWELL AND OTHERS,
OWNERS OF THE TUG “FLO-} RESPONDENTS.
RENCE,” (DEFENDANTS) .cveuveeeenss
Maritime law—Tow and tug— Negligence of both pilots—Liability.

A sailing vessel in tow of a steam-tug was passing up the St. Lawrence
River. The pilot of the tow and the pilot of the tug were both
at fault in not having the course changed after passing a certain
point in the river. The pilot of the tow discovered the mistake
and gave notice to the tug, by executing the proper maneuvre
in that behalf, but not until it was too late to avoid an accident
which befell the tow.

Held, that the owners of the tow could not recover in such a case

from the owners of the tug.

APPEAL from a judgment of the Local Judge of the
Quebec Admiralty District (1).

The appeal was argued at Quebec on Friday, the
29th May, 1896.

A, H. Cook, for the appellants:

The real cause of the accident was the gross negli-
gence of those in charge of the tug in not keeping a
look-out. It is true the engineer and stoker came up
occasionally for air, but their duties were not those of
a look-out and the pilot’s duty was at the wheel. The
pilot of the tow instructed the pilot of the tug to steer
by compass, watch the lights, passing ships, and also
the tow. These instructions were not carried out.
The finding of the court below, and of the assessor, is
that the tug was at fault in not maintaining a prope

look-out. '
(1) Reported ante, p. 151.
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The consensus of authority establishes this doctrine: 1896
That the tow and tug are to be held as one ship only Tag Sar-
for the purpose of having one chief person in control F*CE

. ARTHUR
of the whole. In other words, the pilot of the tow is v

charged with the supreme command of the vessels, ﬂ%ﬁg;%%,_.
and his orders must be obeyed; so that quoad the ., ..
rights of third persons the tow must be held solely °f €unse!-
responsible if an accident, such as a collision, occurs. '
But that is not this case. In such a case as this there
is no artificial rule making the tow liable in any event.
If the tug asks for no directions, and none are given,
the tug takes the responsibility of the course. Infer se,
the tug is then responsible when an accident happens.
(Smith v. St. Lawrence Nav. Co. (1); Spaight v. Ted-
castle (2) ; The Robert Dizon (3); Sewell v. B. C. Towing
Co. (4).)
We were not guilty of contributory negligence in
not having done something earlier that might have
avoided the effect of the defendants’ negligence.
Radley v. L. & N. W. Ry. Co. (5); Dowell v. Steam
Nav. Co. (6); Tough v. Warman (7).
Appellants should have the costs of this appeal.
C. A. Pentland, Q.C.:
As to costs, in such a case as this, costs should
properly be borne by each party.
This court will not disturb the finding of the judge
below as to what was the primary cause of the acci-
dent, nor his application of the law determining who is-
responsible for it. The learned judge has not erred-
either in fact or in law. The tug is clearly exempt
from blame and responsibility. (The Emma (8) ; The
Electric (9).)

(1) L. R. 5 P. C. 313. (6) 5 E. & Bl. 195.

(2) 6 App. Cas. 217. (7) 5C. B. N.8. 573.

(3) L. R. 5. Prob. D..54." (8) 2 Wm. Rob. 315.-

{4) 9 Can. 8. C. R. 527. (9) 1 Stu. Ad. R. 333; Pritchard’s-

(6) 1 App. Cas, 768, Adm: Dig. 165,
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It is contended that the pilot gave general directions
as to the course to be steered by the tug. That did
not relieve him from the necessity of giving special
directions at any particular time. His business was
to personally control the course of the two vessels.
Nothing he might say or do would relieve him from
that responsibility. His omission in this respect was
the proximate cause of the accident. (The Niobe (1);
McKeown v. Bain (2); The Englishman and Austrafian
(8).) The tug and tow are one ship under the control
of the pilot who is on the tow. (Spaight v. Tedcastle
(4) ; The Thrasher Case (5).)

The proper method of controlling the course of the
tug is by changing the course of the tow—* girting ”’
the tug, as it is called. (Abbott on Shipping (6); Mars-
den on Collisions at Sea (1) ; The Energy (8); Marsden

on Shipping (9) ; Maclachlan on Shipping (10).)

Mr. Cook replied :—The authorities cited by counsel
for the defendants do not apply to this case. They are

-cases arising out of salvage and collision claims, while
this one subsists in a breach of contract for safe towage.

It cannot be too strongly insisted on that in the
absence of directions by the pilot of the tow, the tug
was responsible for the course steered. (Newson on
Shipping (11); Pollock on Torts (12).)

THE JupGeE oF THE ExcHEQUER CoURT now (Oc-
tober 27th, 1896) delivered judgment.

This is an appeal by the plaintiffs from the judg-
ment of the Judge in Admiralty of the Quebec Admi-

(1) L. R. 13 Prob. D. 55. (6) Ed. pp. 194 to 198.
(2) [1891] App. Cas. 401, (7) P. 199,
(3) [1894] Prob. D. 239. (8) L. R. 3 Ad. & E. 49.
(4) 6 App. Cas. 217. (9) Pp, 137-181.
(5) 1 B.C. L. R. 189; 9 Can. (10) Pp. 274 to 277.
8. C. R. 527. (11) Pp. 21, 22.
(12) P. 279.
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ralty District, dismissing an action brought by them
against the defendants to recover damages for the loss
of the barque Prince Arthur, which, on the 27th of
June, 1893, while being towed by the defendants’ tug,
the Florence, was run on shore on Red Island Reef, in
the St. Lawrence River, and became a total loss.
The accident happened because the course of the tow
and the tug was not altered as it should have been
after passing Red Island light-ship. As to that, the
pilot of the tug was at fault from that time until the
accident was inevitable. There is.no question about
that. The pilot of the tow was also at fault for a time
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after passing the light-ship. That too, is, I think, -

beyond question. But he discovered the mistake that
had been made before the accident actually happened

and hailed the tug, directing it to change its course,

Failing to make himself heard or understood he had
the helm of the barque put hard-a-starboard, the effect
of which was to bring the vessel upon her proper

course,.and at the same time to indicate to the pilot of

the tug that he too should change his course. " That
was, it 1s clear, the proper thing to do under the cir-
cumstances, and the only question is, was it done in
time to avoid the accident? The learned Judge of the
Quebec Admiralty District has found that it was not.
Referring to the pilot of the barque, he says:

I am of opinion that the evidence shows that the pilot was negli-
gent and grossly in fault throughout. His statement that twenty
minutes before the accident, or even fifteen, he commenced to starboard
his helm with a view of keeping the tug on the starboard bow of the
ship and continuing in that condition up to a period shortly before
the accident, when he put the helm hard-a-starboard, is entirely in-
credible. It is impossible that any such movement on the part of the
ship would not have been at once felt by the man at the wheel of the
steamer, and it is incredible to suppose that after feeling the effect
which such a motion on the part of the tow would have had on the
tug that he should have continued his course without putting his own
helm to starboard, and the only result that I can deduce from the fact

&
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is that the pilot did not perceive his dhnger until he gave the order to
the man at the wheel to bard-a-starboard, when it was evidently too
late to save the vessel from going on the reef,

I have examined the evidence carefully. It is no
doubt conflicling and contradictory, but as a whole it
justifies, it seems to me, the finding on the question of
fact to which I have referred.

The tug was also in fault in not having a proper
look-out. But that was not the cause of the disaster,
and it could not have contributed to it if the directions
which the tow gave to change the course were given
too late to avoid it. That incident would have been
a material fact in the case if the pilot of the tow had
discovered the mistake in time to avoid the conse-
quences of such mistake, and for want of the look-out
the tug had not observed and followed the directions
given to it as quickly as it otherwise would have done.
But if the fact is, as it has been found 1o be, that the
mistake was not discovered and the directions to
change the course were not given until it was too late
to avoid the accident, the absence of a proper look-out
was not in any sense the cause of the accident and did
not contribute thereto.

The case is an extremely hard one for the plaintiffs,
and I should be glad, in dismissing the appeal, to
dismiss it without costs, if it were proper for me to do
so. [ think, however, that there are no sufficient
reasons for me to depart from the ordinary and usual
rule as to costs.

The appeal is dismissed, and with costs.

Judgment accordingly.
Solicitors for appellant: W. & A. H. Cook.

Solicitors for respondents : Caron, Pentland & Stuart.
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‘T(.)RONTO ADMIRALTY DISTRICT.

HER MAJESTY THE QUEEN.............PLAINTIEF; A

Vs, o
THE SHIP “CITY OF WINDSGR"......DEFENDANT.
' AND o
GEORGE ALLAN SYMES........... aevess PLAINTIFF;
Vs,

THE SHIP “CITY OF WINDSOR"..... DEFENDANT.

Maoritime low—Crown’s rights tn enforcing maritime tien— Pyiority of

master’s lien—Writ of Extent—Costs.

‘Where the Crown invokes the aid of a Court of Admiralty to enforcé'

a maritime lien, it is in no higher position than an orainary

suitor, and its rights must be determined in such court by the

rules and principles applicable to all claims and suitors alike.
2, Where the Crown had sued the owners ¢f a steamship for damages

to a Government canal occasioned by the ship colliding therewith, )

but had obtained jndgment subsequent in date to one obtained by
the master of the skip upon'a claim for wages and disbursements
accrued and made after the time of such collision, the latter
judgment was accorded priority over that held by the Crown.

3. Where a party in an action in rem has incurred costs which have
benefited not only himself but parties in other actions against the

res, the costs 50 incurred by him will, if the proceeds of the pro-

perty are insufficient to satisfy all claims in the various actions,

be paid to him out of the fund in court before any other pay- :

ment is made thereout.

Semble, where the Crown pﬁrsues its remedy by Writ of Extent

_ against the owners of a ship, it can only take under the Writ of

Extent the property of the debtor at the time ofthe issue of the
" Writ.. If the debior has assigned his property before that, the

Crown can realize nothing under the Writ'in respect to_the res.

THIS was .a motion made on behalf of the Crown in

the cause. first above mentloned In thls action the
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Crown recovered judgment against the said ship for
the sum of $3,581.65, and costs of action, and the said
ship, her tackle, apparel and furniture was condemned
in the said sum and the costs of the action.

Prior to this action an action was instituted against
the said ship on behalf of one Greorge Allan Symes and
judgment was given in his behalf for the sum of
$1,341.04; the facts in regard to which are set out more
particularly in the judgment of the Local Judge in
Admiralty reported in 4 Ex. C. R. 862, which judg-
ment was affirmed on appeal to the Exchequer Court
).

The present motion was one made on behalf of the
Crown to settle the question of priority between these
two claims as against the proceeds of the said ship,
which were insufficient to satisfy both claims.

The motion came on for argument on the 26th day of
March, 1896.

R. Gregory Coz for the Crown :

The claim of the Crown is twofold. It is based
upon the maritime lien of the Crown for injury to the
Crown’s property, and is also based upon the Canal
Regulations. The question in dispute is the priority of
this iien over the master’s wages.

The accident occurred through the faulty condition
of the engine or the negligence of the engineer.,

A lien for damages takes priority to claims ex-con-
tractu and the master's claim is ex-contractu. [ Williams
& Bruce (2) and cases there cited; The Elin (3).)

A lien for subsequent wages was postponed to alien
for damages. The cases supporting this relate to
foreign ships, but the rule is the same, I submit, in the
case of British ships (4).

(1) See 4 Ex. C. R. 400. (4) Stockton’s Adin. Dig. 120,
(2) Adm, Prac. 2nd ed. 80. and citations from Koscoe,

(3) 8 P. D. 39, 129.
R
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'As to the effect of the Canal Regulations, I refer you
to section 29 thereof.
The defence sets up the giving of a bond, but see the
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lien for damages over master’s wages.

As to the costs of sale and the costs of the writ and
arrest, these I admit should be paid in priority of all
claims,

J. F. Canniff for George A. Symes.
The priority of a damage lien to a lien ex-contractu

is only allowed in those cases where the ship isa
foreign one, and the owner is not bankrupt. But in
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Argunment
of Counsel,

this case the evidence shows the ship is a British one, -

and the owner is insolvent. The Crown took posses-
sion. under its statutory right to seize and sell the

ship. The ship was then released upon a bond being
given for $5,000, the bondsmen being indemnified by

the mortgagees of the ship who intervened in the case
of Symes v. Windsor (8). The bond was taken because
the Crown knew that the ship might become subject to
other maritime liens. The Crown having then set
free the ship to incur these liens, first protecting them-
selves by the bond, should not be given priority over
the master’s claim for wages, &c., accruing after the
date of the accident to the canal; the master having
no other source to look to for his claim. The Elin (4);
the Chimera (5); the Linda Flor (6); the Benares (7);
the Duna (8). '

These are all cases of foreign ships where there was
no suggestion of the owner’s bankruptey.

Maclachlan on Shipping (9); Coote’s Ad. Prac. (10);

(1) 2 Asp. ML. C. 402. (6) Swab. 309.

(2) 1 Lowell 455, (7) 7 Not. of Cas. (Suppl). 53
(3) 4 Ex. C, R. 362. ' (8) 5 L. T, N. 8, 217,

(4) 8 P. D, 129, (9) 4 E4: p. 742,

(5) Ibid. (10) P. 137, 138, 139, 140, 141, 142.

153
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1896  Kay on Merch. Shipping (1); Foards on Merch. Ship-
e  ping (2); and Mr. Coote’s article in 49 Law Magazine,
QuEEN 1. 146-158.]
TeeSmir  The Crown having submitted to the jurisdiction of
\%}\és{(ﬁ{. the court must conform to its rules and practice re-
Sonns lative to the disposal of the ship’s proceeds.

o, [Attorney-General v. Radloff (8); Zoe (4); Secy. State
THESHIY for War v. Chubb (5); H. M. S. Thetis (6); The Athol (7).]
Winpsor.  Then as to the costs, the master is in any event en-
&'ﬁﬂg. titled to his costs of the action up to and inclusive of

procuring the payment of the proceeds into court;
these costs having been incurred by him for the benefit
of all claimants to the fund.

[The Panthea (8); Immacolate Concezione (9); The
Sherbro (10); Williams and Bruce's Ad. Prac. (11).]

R. Gregory Coz, in reply.—I cite Merchants Bank
v. Graham (12) ; and The Gordon Gauthier (13).

As to the effect of taking a bond it is well known
that the taking of security does not release the statu-

tory lien unless it is the intention of the parties.

McDoungall, L. J., now (April 16th, 1896) delivered
judgment.

This is a motion to determine the priorities between
the claims of the plaintiffs in the above two actions,
and came on to be argued before me on the 25th March
last. A hrief recital of the facts is necessary to a con-
sideration of the questions involved. The City of
Windsor is a British ship. She plied on Lake Ontario,
between St. Catharines and Toronto in the summer of

(1) P. 380, 519, (1894). (7) 1 Wm. Rob. 374.

(2) P. 217, (1880). (8) Asp. Mar. Law Cases, 133.
(3) 10 Ex. 84. (9) 9 P. D. 37.

(4) 11 . D, 72, (10) 5 Asp. Mar. Law Cases, 88.
5) 43 L. T. N. 8, 83, {11) P. 468.

(6) 3 Hagg. 14, (12) 27 Grant. 524.

(13) 4 Ex. C. R. 354.
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1894. Her owner, who was insolvent, was one 8. T. 1896
Reeves. The Third National Bank and the Peninsular un
Savings Bank, both of Detroit, were mortgagees for QUEEN :
sum in excess of her value. On the 80th May, 1894, Tue Smwe
through the negligence of the engineer of the City of ,V%iryns%i.
Windsor the vessel ran into and greatly damaged the Svmms

gates of one of the locks of the Welland Canal, a v.
government work. The City of Windsor was imme- %ﬁfg?
diately seized by order of the Government Superin- ‘Winpsoz.
tendent of the Canal and held to answer for the Roasons
damage occasioned by the collision. This seizure was Judgment.
made pursuant to Section 29 of the Canal Regulations

which is as follows:—

«99, All vessels...ccerurens as aforesaid shall be liable
for any injury or damage they may do to any lock,
bridge, boat ........... whether the same may arise from

the fault, neglect or mismanagement of the master or
person in charge or from his inattention to the Canal
Regulations or from accident; and every penalty which
may be duly imposed ‘under these regulations by the
superintending engineer and declared in the regula-
tions as against the owner, navigator or person in
charge of any vessel......... as aforesaid, whether the
same he for non-payment of tolls or for any fine duly
imposed, or for any sum demanded by the superintend-
ing engineer, or person in charge, of any canal as com-
pensation for any injury done shall be chargeable upon

such vessel............ as aforesaid. And the superin-
tending engineer of the canal is authorized and re-
quired to seize and detain any such vessel............ as

aforesaid with her cargo and appurtenances at the risk
of the owner or owners until the payment of such
tolls, penalty or compensation as aforesaid, and in de-
fault of such payment thereof the superintending
engineer or person in charge of the canal may proceed
to sell by public auction any such vessel............ after
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having first given two weeks notice of the day of such
intended sale, such notice to be inserted in one or
more of the public newspapers published in or near
the place where such seizure shall have been made, at
least two clear weeks prior to the day of sale.”

Section 30 enacts that:—Any vessel incurring a
fine or doing damage in any of the canals may be
stopped or detained until the fine or compensation for
injury done shall be paid or until security be given for
the payment thereof.

On the 21st day of June, 1894, the Superintendent
of the Canal took a bond from the owner in two
sureties in the penal sum of five thousand dollars to
secure the payment of the sum of thirty-five hundred
dollars, the eslimated damage. The bond contained a
clause that the taking of such bond would in “ no wise
release or discharge any maritime or other lien on said
vessel for the said damage.” The condition of the
bond was that if the obligor should pay the full
amount of damages, costs and expenses within thirty
days after an account thereof in writing should have
been delivered or sent by mail to the obligors or one of
them, the obligation was to be void; otherwise to
remain in full force.

On the 27th of August, 1894, the mortgagees, the
Third National Bank and the Peninsular Savings Bank,
took possession of the vessel under their mortgages.
On the 31st day of August, 1894, the master cornmenced
an action against the City of Windsor for wages
and disbursements. On the 3rd day of December,
1894, an action was commenced by the Crown against
the ship City of Windsor for the damages occasioned
by the collision in May, 1894. In January, 1895, the
action of the master against the City of Windsor was
tried, and subsequently judgment was pronounced in
favour of the plaintiff for $1,341.04 and costs, and the
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vessel directed to be sold pursuant to the usual practice
of the court. An appeal was taken from this judg-
ment to the Exchequer Court, which appeal was sub-
sequently dismissed on the Tth day of September, 1895,

On the 18th day of July, 1895, the case of The Queen
v.The City of Windsor was tried ; the master, Symes, and
the mortgagees, The Third National Bank and the
Peninsular Savings Bank of Detroit, intervened as
defendants, and a decree was pronounced in favour of
the Crown for $3,581.65 and costs, and ihe vessel
directed to be sold. But a clause in the decree directed
that if the sum realized by the sale should be in-
sufficient to realize the plaintiff’s claim, the rights of
the plaintiff against the sureties in the bond should
not be affected. The defendants, The Third National
Bank and the Peninsular Savings Bank,were ordered to
pay the costs of the action ; and a further clause of the
decree directed that all questions of the priority of the
liens and marshalling of the assets and costs against
the defendant Symes should be reserved. The plaintiff
in the action of Symes v. The City of Windsor con-
ducted a sale of the said vessel as having obtained the
first decree. The vessel was sold on the 6th day of
December, 1895, $3,500, being a sum insufficient to
satisfy all the claims against her, covered by these
judgments. This motion is now made for further
directions and to determine the rights and priorities
of the successful plaintiffs in the above actions to the
fund in court, which consists only of the proceeds of
the sale of the ship. At the outset of the argument
Mzr. Cox, counsel for the plaintiff in The Queen v. The
City of Windsor, conceded that the costs of the warrant,
arrest and costs of the sale should be allowed as a first
charge upon the proceeds in court, as all the parties
benefited by this expenditure ; but he claimed priority
for the lien for damages in the action of The Queer v. The
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City of Windsor to the claim of the master for wages
and disbursements, and for any costs other than as
above admitted, IHe argued that a claim for damages
took precedence to a claim ex-contractu, citing The
Elin (1).

I have procured a certificate from the Registrar
which shows that as to the master’s claim, items am-
ounting to $260.68 are for items for indebtedness which
arose before the date of the collision with the canal
gates in May, 1894 ; but that items amounting to
$1,080.36 represent the wages and disbursements which
accrued after the 30th May, 1894, the date of the colli-
sion. It was admitted that the claim of the Crown
constituted a maritime lien; it was also admitted that
if the canal authorities had chosen to pursme their
statutory powers they could have sold the City of
Windsor at the time they seized the vessel if the owner
refused or neglected to pay the sum the Superintendent
assessed as the amount of the damage done to the lock.
This course was not followed, but the vessel was re-
leased and the bond taken. It is true that the Crown
in the bond expressly reserved their maritime lien, but
they are now compelled to come into court in order
to realize their lien, and invoking the aid of the court
and being now before it, they are in no higher position,
I take it, with reference to their claim, than any
private suitor and must have their rights determined
by the rules and principles applicable to all claims
and suitors alike (2). This is not a proceeding by
Writ of Extent but is an action by the Crown to realize,
acccording to the usunal practice of the court, a mari-
time lien for damages arising from a collision causing
injury to Crown property. A Writ of Extent, as such,

(1) 8 P. D, 129. ado, 15 O. B. 632; also re-

(2) Attorney-General v. Radloff, ported 16 Ont. App. 202 ; Secy. of

10 Exch. 93; Zoe, 11 Prob. 72; State for War v. Chulb, 43 L,
Clarkson v. Attorney-General of Can- T. N. B8, 83. '
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will only bind the:owners’ interest in the ship and
will not touch the interest of the mortgagees. The
Crown can only take under the Writ of Extent the pro-
perty of the debtor at the time of the issue of the writ.
If the debtor has assigned or transferred his property,
of course the Crown cannot take it (1). Here the
owners’ interest in the ship at the time of the
injury was practically nothing, for the mortgages,
executed by the owner long before the collision, were
far in excess of the value of the ship. The Crown
could not retake the ship under its statutory powers
having taken security and released her. The ship
was under arrest in another action in December, 1894,
when the Crown commenced its .action, and the
present contest, therefore, relates entirely to the proceeds
which have been brought into court in the .case of
Symes v. City of Windsor. To reach these funds the
Crown is compelled to come into court, and as I have
said before, is, I think, bound to submit to the practice
of the court as to the disposition of the procéedsz

Then as to the priority of the liens for damage or
liens in the nature of reparation for wrongs done, how
do they rank ? Maclachlan on Merchant Shipping (2),
says : ) '

They have their origin in positive law and in the policy of quieting
strife, by distributing compensation for injuries done at the expense
of the wrongdoer. They are severally co-extensive with the statutory
tonnage rate, and failing a fund otherwise supplied, rank against ship
and freight. Of two successive collisions with the same ship, sufferers

by the earlier standing to the sufferers by the later in no relation of
demerit or obligation, retain their priority of claim against the fund
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on the principle of the legal maxim, Qus prior est tempore, .potior est in .

jure. Such liens rank against the ship and freight in derogation of
any rights of ownership, or rights by mortagage or beneficial lien
existing at the time of the collision. They acquire thereby priority
over mortgages, prior bottomry, wages, pilotage, towage and salvage
and subsist adversely to proprietary interest and claims.

(1) Ew-P. Postmaster General, in  (2) 4th ed. p. 741
- ReBonham, 10 Chy. D. 695 and €03. -
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The writer then goes on to say:

A far more difficult question relates to the attachment on the res
of subsequent beneficial liens. These considered in relation to merit
appear primd facle entitled to priority over all interests of any kind
that have shaved in the advantage, and taking inte account the fact
that damage-plaintiffs are not confined to a suit ¢n rem for their
remedy, there would be like difficulty in according to beneficial liens
this precedence but for the case of foreign ships and the bankruptcy
or insolvency of a British owner.

In the case of foreign ships subsequent wages have
been refused priority over damage-plaintiffs (1), because
the mariners could recover against the foreign owners.

There has, however, been no express decision as to
the position of a claim for wages earned subsequent to
the collision, where the res is a British ship, especially
where as here the owner is insolvent. Maclachlan
says, at page T42:

Under the bankruptey of a British owner their claim presents a
different aspect suggestive of equitable considerations favourable and
unfavourable to the seamen, They have been the active cause of the
damage. The sufferer is thereby thrown for compensation upon a
deficiunt fund. That fund, however, such as it is, has benefited by
their services. In a very extreme case therefore the court may take
account only of the services rendered since the collision happened,
disregarding the surplus of the claim due to them at common law
and modify even that estimate in consideration of the dividend to
be expected from the rest of the bankrupt’s estate. Coote’s Admiralty
Practice, at page 142, states “that where the owners of a damaged
vessel are insolvent so that the only fund for the payment of maritime
liens is the res upon which they are charges, it would appear (though
I can find no adjudicated case) that the court would apply some
different principle.........If, therefore, a different principle, which is
not stated, (referring to the DBenares, 7 Notes of Cases, Supple-
ment 53) applies to cases where the owners of the ship whichhas done
damage are insolvent, it becomes necessary to inquire what such
principle is and what are the extent and limits of its application. It
can be no other than an equitable prineiple, and its object must there-
fore be to protect third parties having a bond fide interest in the res
owing to their having conferred a benefit from being left without

(1) The Elin, 8 P. D, 129 ; The Linda Flor, 4 Jur, N. S, 172.
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remuneration through the all-absorbing claim for damage. Butin
what way can this be done except at the expense of the suit or
in damage? He therefure must abate so much. of his claim as will
compensate those who have preserved what the law has made his own
res, or have rendered it available for his use by navigating and bring-

ing it home, i.e. wages, pilotage, and towage must be made in the first
instance.

Kay on Merchant Shipping at page 280 says:

A wages lien yields priority to the lien which attaches to the ship
for damages done by collision except perhaps in- the case of a British ship
with respect to wages earned ofter the date of a collision. In the case of a
foreign ship, the seamen’s lien for wages earned after the collision, out

not on a subsequent voyage, is postponed to the damage lien on the-

principle that there is less hardship in leaving a foreign seaman to
seek his remedy in person in a foreign court thun there would bein
leaving a sufferer from collision to the like course, but the result might
be modified if the foreign owner were shown to be bankrupt.

Again at page 519 the same author remarks :

The damage licn takes precedence of the liens of pilotage, bottomry.
and wages except where earned on a British ship subsequent to the
collision.

Mr. Coote, the author of Coote’s Admiralty Practice,
in an interesting article in 49 Law Magazine, page 153,
(1853) says, (speaking of the same subject):

I think it probable that subsequent ealv-age would be entitled to be
paid before the dumage in all cases, and wages, pilutage and towage

would be equally entitled in cases where the owners ave bankrupt and
the res is insufficient to meet all demands.

It appears to me, in the light of these dicta, and
from a perusal of the cases cited in support of the
views above propounded, that it may be safely laid
down as a principle to be applied to the two cases
I am considering, that in the case of a British ship,
even where the owner is insolvent, the damage lien
will take precedence to all antecedent liens; but
that such damage lien will be postponed to a claim
for wages earned after the collision on that voyage,
and it will also be postponed to the claims for
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subsequent wages, salvage and pilotage. The facts in
these two cases against the City of Windsor, however
show a course of dealing and claims arising thereunder
of a different character; the wages or claims for services
arising immediately after the collision and relating to
the bringing of the vessel into port safely in continu-
ation of the voyage during which the alleged damage
is sald to have arisen. In this case the vessel was
plying between local ports, part of the time making
two trips a day. The sufferer from the damage did
not allow the vessel to proceed on the voyage after the
wrong doing. In pursuance of the extraordinary statu-
tory powers which the Crown possesses, the ship
causing the injury was immediately arrested and de-
tained. It was in the power of the Crown within a
couple of weeks to sell the vessel, and out of the pro-

ceeds of any such sale to satisfy all claims for damage.

The vessel was detained for about three weeks and
the Crown then chose of its own motion to release her
on receiving a bond as security for their claim. The
vessel resumed her regular series of voyages and the
master employed another engineer in the place of the
man guilty of the negligence contributing to the acci-
dent causing the damage complained of, and on the
faith of the damage claim having been secured by a
bond, the master contracted new liabilities and made
a number of proper disbursements for the successful
management of the ship after the release. HHe has
duly recovered a judgment for these wages and dis-
bursements, and it was declared that he had a maritime
lien for the same, and the ship was ordered to be sold
to satisfy his judgment in respect of them. After the
date of the master obtaining his judgment, the Crown
brings its action to trial and recovers a judgment for
its damage claim. Undersuch circumstances would it
be equitable or just to postpone it to the later claim of
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the Crown for damages ? The principle which under-
lies all the decisions establishing the priority of damage
claims is that the person receiving the injury is com-
monly without redress except by proceeding against
the ship itself, and further, as to wages due at the date
of the collision, the master and seamen’s existing claims
for wages are postponed to the damage claim because
being in charge of the ship at the time of the doing

of the damage they are themselves considered wrong--

doers and the sufferer from their assumed negligence
has therefore upon ordinary equitable principles a prior
right to be paid his damages.

No real question arises in the present cases as to
wages earned before the date of the collision, the
master's whole claim for wages and disbursements,
except to the extent of $260.68, (according to the cer-
tificate of the Registrar) accrued after the collision. It
may be that if priority is given to the master’s claim
and costs, beyond the sum of $260.68, the effect will be
to practically absorb the whole fund in court. If this
is the result, it is unfortunate ; but it must be remem-
bered that the Crown still possesses a remedy upon
the bond given by the owner, the giving of which by
the owner procured for him release of his ship. The
owner was shown by the evidence to have been in-
solvent at the date of the collision ; and during the
period when the master’s present claim accrued. The
master’s lien for wages and disbursements for which
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priority is sought arose after the collision. The best

opinion I can form is that all claims arising after the re-
lease of the vessel in the nature of the maritime liens

for wages earned or disbursements made by the master.

in or in preparation for the subsequent voyages, should
take priority to the claim of the Crown for damages
arising from the collision on the 30th May, 1894, and
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represented by their judgment recovered in this court
on the 18th July, 1895.

Next arises the question as to the master’s costs,
whether these should not be given priority in any
event? The general doctrine may be stated to be that
where a party in an action in rem has incurred costs
which have benefited not only himself but parties in
other actions against the same property, the costs so
incurred by him for the benefit of all, will, if the pro-
ceeds of the property are insufficient to satisfy all claims
in the various actions, be paid to him out of the fund in
court in priority and before any other pa,yment ismade
thereout (1). In the present cases, the fund has been
placed in court as a result of the action of Symes v.
The City of Windsor. It is admitted by counsel for
the Crown that costs of the arrest and possession money,
and costs of sale, should be allowed priority; but he
contends that the costs in connection with the master’s
action down to the decree, other than as above, should
not be allowed priority but should form part of his
general claim and rank with it. This, no doubt, might
be a proper direction if the ship had been sold prior to
decree and before the trial of the master’s action and
the proceeds brought into court, but in the present
cases the mortgagees who had intervened would not
consent to any sale of the ship and the ship was
accordingly in the possession of the marshal until the
final decree was pronounced in Symes v. City of Windsor
and until after the appeal from that judgment had been
heard and adjudicated upon.

I do not see in view of these facts how I can with
justice make any apportionment of these costs, but must
hold that both as to the costs of his action and the
costs of the arrest and the sale of the said ship, the

(1) The Panthea, 1 Asp. Mar. 9 P.D. 37. The Sherbro, 5 Asp.
L.C. 133. Immacolate Concezione Mar. L. C. 88,
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the fund in court. As to the costs of this motion, I  Tgg

direct that the costs of the proctor for the master QUfEN

be taxed and allowed him and paid out of the fund in Tre Sare
court, and after that is paid, the amount of the master’s x%;;sg;
said judgment and costs, except the said sum of $260.68. -
If there is any portion of the fund remaining in court v
after these payments, I direct that the costs of the %ﬁysgf
Crown on this motion shall be first paid out of such Winnsor.
balance, and any further balance remaining in court Reaxons
should be paid out to the Crown on their judgment in Judsment.
the action for damages in priority to the said $260.68,

the part of the master’s judgment herein which accrued.

before the date of the collision.
_ , Judgment accordingly.
Solicitors for G A. Symes : Caniff & Canif.
Solicitor for Crown : J. C. Eccles. ‘

. Solicitors for ship and interveners: Wigle & Rodd.
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GEORGE JULIEN.....ocemvereeerrernennnn, SUPPLIANT ;
| AND
HER MAJESTY THE QUEEN...... +.... RESPONDENT.

Customs law—DBreach—Seizure of wessel—Contruller’s decision—Reference
to court—Petition of right—Jurisdiclion —Damages for wrongful
seizure and detention.

The Controller of Customs had made his decision in respect of the
seizure and detention of a vessel under the provisions of The
Customs Act, confirming such seizure. The owner of the vessel
within the thirty days mentioned in the 181st and 182nd sections
of the suid Act gave notice in writing to the Controller that his
decision would not be aceepted. No reference of the matter was
made by the Controller to the court as provided in section 181,
but the claimant presented a petition of right and a fiat was
granted. The Crown objected that the court had no jurisdiction
to entertain the petition, and that the only procedure open to
the claimant was upon a reference by the Controller to the court.

Held, that the court had jurisdiction.

2. Damages cannot be recovered against the Crown for the wrongful
act of a customs officer in seizing a vessel for a supposed infrac-
tion of the Customs law; but the claoimant is entitled to the
restitution of the vessel.

PETITION of Right to recover possession of a

schooner alleged to have been wrongfully seized into
the hands of the Crown for a supposed infraction of
the Customs laws.

The case came on for trial at Halifax on the 3rd day
of QOctober, 1895, when the Crown failed to establish
that the suppliant had been guilty of any infraction of
The Customs Act, and the court made an order in the
nature of a preliminary judgment directing that the
vessel be restored to the suppliant upon his personal
undertaking to re-deliver the same to the Crown if the
order then made should thereafter be set aside.

Amongst other things, leave was reserved to the Crown
R
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to move to set aside the order on the ground of want
of jurisdiction in the court to entertain the petition.
Leave was also reserved to the suppliant to move for
judgment for damages arising from the arrest and
detention of the vessel. ' :

The facts of the case are stated in the reasons for
judgment.

September 22nd, 1896.

The motions upon the questions reserved now came
on for argument at Halifax.

W. B. A. Riichie, Q.C., for the respondent :

The petition must be dismissed because the only

remedy the suppliant had was upon a reference to the
court by the Controller of Customs under the 182nd
section of The Customs Act. Unless the Controller saw
fit to grant an appeal from his decision to the Ex-
chequer Court, his decision under the provisions of the
said section was conclusive of the claim, no court
could re-open the questions in controversy. It is not
possible that the suppliant could pursue two remedies
concurrently in respect of the one claim—he could not
have a reference and a fiaf at the same time. The section
of The Customs Act quoted contains specific provisions
touching the procedure in Customs cases, aﬁd, therefore,
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the general provisions of sec. 23 of The FLachequer ,

Court Act do not apply. \

G.A. R. Rowlings (with whom WasW E. Thompson),
for the suppliant :

The provisions of The Customs Act referred to by
counsel for the respondent relate solely to depart-
mental procedure, and do not affect the courts.
[McDonnell v. The Queen (1).]

As to damages, the suppliant is entitled to restitutio
tn integrum. [Tobin v. The Queen (2); Feather v. The

(1) 1 Ex. C. R. 119, (2) 16 C.B. N.8, 386.
16
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1896 Queen (1); The Inflexible (2); Shelby v. The Queen (3);

Joztexy  Clode on Pet. Right (4); The Petition of Right Act (5);
Tag Brady v. The Queen (6); Farnell v.- Bowman (7).]

QUEEX. W. B. A. Ritchie Q. C. replied, citing Halifax City

argument Ry. Co. v. The Queen (8); Clode on Pet. Right (9);

of Counsel, Audette's Prac. Ex. CL (10)

THE JUDGE OF THE EXCHEQUER COURT now
(November 16th, 1896) delivered judgment.

The suppliant brought his petition to recover posses-
sion of the schooner Rising Swun, which had been
seized for an alleged infraction of the Customs laws of
Canada, and for damages arising from such seizure.

The Controller of Customs had maintained such
seizure, and the suppliant, within the thirty days
mentioned in the 181st and in the 182nd sections of
The Customs Act (11), had given notice in writing that
the Controller’s decision would not be accepted. The
Controller, however, did not refer the matter to the
court, but the suppliant was given a fiaz for his petition
of right. At the trial which took place at Halifax on the
3rd of October, 1895, I came to the conclusion that a
cage had not been made out for the forfeiture of the
vessel; and I ordered that it should be forthwith
restored and delivered up to the suppliant with her
tackle, upon his filing with the registrar of the court
a personal undertaking that the vessel would be re-
delivered to the Crown if the order then made should
eventually be set aside and judgment be entered in
favour of the respondent. The Crown also had liberty
on the first day of the mext sitting of the court at
Halifax to move to examine a witness who could not

(1) 6 B. & S. 292. (6) 2 Ex. C.R. 273.

(2) 2 Swab. & Trist. 204. (7) 12 Ap. Cas, 649,

(3) 1 Ex. 354, (8) 2 Ex. C.R. 433.

{4) 1st ed. pp. 88-89, (9) 1st ed. pp. 53 to 63.
{b) Sec. 1; sec. 12, s.5. 2, (10) Pp. 55 to 75.

(11) R. S, C. ¢, 32,
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be produced at the hearing on the 8rd day of Octaober,
1895. The personal undertaking I have mentioned
was given by the suppliant, and the vessel with her
tackle was delivered to him. The witness whom the
Crown had desired tv examine was not produced at the
next sitting of the court, but counsel for the Crown, in
pursuance of leave reserved, moved to set aside the
order made on the ground of want of jurisdiction in
the court to entertain the petition. The suppliant at
the same time, in pursuance of leave reserved to him
moved for judgment for damages for the arrest and
detention of the vessel. '

With reference to the first question, it is argued for
the Crown that where the Minister or the Controller
of Customs makes his decision in respect of any seizure
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or detention, penalty or forfeiture, and the claimant, .

within the thirty days prescribed by statute, gives him
notice in writing that his decision will not he accepted,
the court has no jurisdiction over the matter unless it
‘be referred to the court by the Minister or the Controller.
With that contention I cannot agree. The 15th section
of The Exchequer Court Act provides that the court
shall have exclusive original jurisdiction in all cases in
which demand is made or relief sought in respect of
any matter which might in England be the subject of
a suit or action against the Crown; and for greater
certainty, but not so as to restrict the generality of the
foregoing terms, it shall have exclusive original juris-
diction in all cases in which the land, goods or money
of the subject are in the possession of the Crown.
And by-the 23rd section it is provided that any claim
against the Crown may be prosecuted by petition of
right, or may be referred to the court by the head of
the department in connection with the administration
of which the claim arises, and if any such claim is so
referred no fiat shall be given on any petition of right
in respect thereof. If in the present case the Controller

had made a reference then there could not have been a
1634
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petition of right, but in the absence of such a reference
there cannot be any doubt that a petition will lie. In
this case a fiat has been granted, the petition has been
filed, and upon the evidence taken it has appeared that

Reasons 10 offence had been committed whereby the property

for

Juagment. in the vessel in question has passed from the suppliant

to the Crown. It is therefore a case in which the pro-
perty of the subject is in the possession of the Crown,
and I entertain no doubt of the jurisdiction of the
court in such a case.

With reference to the other question which arises
upon the motion made by the suppliant for damages,
I am of the opinion that the suppliant cannot succeed.
It is well settled law that no petition will lie against
the Crown for damages for the wrongful act of an
officer of the Crown except in cases where the liability
exists by virtue of some statute. There is, so far as I
know, no statute which makes the Crown liable for the
wrongful act of a customs officer in seizing a vessel for
a supposed infraction of the customs laws. In such
cases, except so far as the officer is protected by law, he is
himself personally liable for his act, and in an action
against him the suppliant may, no doubt, recover his
damages ; but I know of no authority for his recovering
damages against the Crown in such a case as this. As
I have before pointed out,if property wrongfully seized
is in the possession of the Crown the owner may have
his petition to recover the same, and so far in this case
the suppliant’s action has been maintained ; but there
is no authority for allowing him as against the Crown
damages for the wrongful act of its officer.

I think both motions should be dismissed, and under
the circumstances, without costs to either party.

Judgment accordingly.
Solicitors for suppliant : Rowlings & Thompson.
Solicitor for respondent : J. A. Chisholm.
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An inventor, in the specification to his first Canadian patent, after
disclaiming all other illuminant appliances, for burners, claimed :

“ An illuminant appliance for gas and other burners consisting of a
cap or hood made of fabric impregnated with the substances
hereinbefore mentioned and treated as herein described.” In the
specification the substances and the proportions in which they
might be combined were stated. Eight years afterwards the
owner of the original patent surrendered the same and obtained
a reissue, the specification whereof differed from that of the
original only in respect of the elaim, which was as follows :——
“The method herein described of making incaundescent devices,
which consists in impregnating a filament, thread or fabric of
combustible material with a solution of metallicsalts of refractory
earths suitable when oxidized for an incandescent, and then

exposing the impregnated filament, thread or fabric to heat
until the combustible matter is consumed.”

Held, that although in the claim of the reissue there were mno
words of reference or limitation to the-refractory earths men-
tioned in the specification, yet the words “salts of refractory
earths” occurring in the claim must be limited or restricted to
such refractoiy earths as were mentioned in the preceding part of
the specification, or to their equivalents, -

2. That the reissue was for the same invention as that which was the
subject of the earlier patent.

3. The reissue being for the same invention as the original patent,
delay in making the application for the reissue did not invalidate
the same. : '

4, That the Aet 55-56 Vict. c. 77, passed for the relief of Von
Welsbach and Williams, the original patentees, was effective
although at the time it was passed others than they were interested
in the patent.
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6. To give the Commissioner jurisdiction to authorize the reissue of
a patent it is not necessary that the patent be defective or
inoperative for some one of the reasons specified in sec. 23 of
The Patent Act. It is sufficient to support his jurisdiction that he
deems the patent defective or inoperative for any such reasons,
and his decision as to that is final and conclusive.

6. That it was open to the owners of the patent to Import the im-
preguating fluid or seolution mentioned in the specification of
their patent, without violating the provisions of the law as to.
manufacture.

7. That although the plaintiffs had at the outset put an unreasonable
price upon their invention, yet as it was not shown that during
such {ime any one desiring to obtain it had been refused it at a
lower and reasonable price, the plaintiffs bad not viclated the
provisions of the law as to the sale of their invention in Canada.

8. That it is not open to anyone in Canada to import for use or sale
illuminant appliances made in a foreign country in accordance
with the process protected by the plaintiffs’ patent.

ACTION to restrain the infringement of a patent
of invention.

The facts of the case are stated in the reasons for
judgment.

The case was heard before the Judge of the Ix-
chequer Court, at Montreal, on the 19th, 20th and 21st
days of November, 1896.

C. A. Duclos for the plaintiffs :

The first inquiry that I will take up is, what was
the invention, from a scientific standpoint, of Dr. Carl
Aver von Welsbach ? Dr. Auer von Welsbach dis-
covered alaw of nature, hitherto not only unknown,
but which, according to the scientists we have heard
in the box, would at that date have been almost de-
clared non-existent. But it was not sufficient for Dr.
Auer von Welsbach to discover a law of nature, for
that he could not patent. The important discovery
that he made, and which bore practical fruit, and
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which he could patent, was the application of this
wonderful new law of nature to a practical result
That it was a practical resulf, and a useful result and
a commercial and valuable resvlt, has not been called
in question by the defence in their evidence; but it
has been superabundantly proved by the plaintiff in
-this case. o , '

- The next inquiry we have is this, did the patentee
set forth his discovery or invention correctly? When
we come to the question of the patent, the word, “in-
vention ” probably is the more proper term. Did the
patentee set- forth correctly his invention? First, did
he do so in the original Canadian patent? I think it
is only necessary to read the patent to see that he
clearly, fully and exactly set forth what he could
patent. That is to say, a practical mod_e, method or
process of carrying out his scientific discovery; and
giving, at’ the same time, an example of carrying out
this particular process.

I would call the court’s attention especially to the
following matters in construing this patent. The in-
ventor first states: “My invention relates to the
manufacture of an illuminant appliance ;” indicating
thereby a method of producing an illuminant. Then
he sets forth the formula of a particular impregnating
solution. The terms used show the office that these

earths were to fill. ‘“For applying the substances

mentioned as an illuminant I use a fine fabric, pre-
ferably of cotton, previously cleansed by washing
with hydrochloric acid,” etc. There is no doubt that
there he has fully set forth a method of carrying out
his discovery; and I submit that it agrees with what
the experts have said was the discovery. :

A second inquiry might be at this point, whether
this is also sufficiently set forth in the claim ip the re-
issued patent. Of that there can be no doubt. The
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descriptive part of the reissued patent is absolutely
the same; therefore, we say that Dr. Von Welsbach’s
invention was fully set forth in both patents.

The next inquiry is, did the patentee cover the
whole of his invention by his claim; and now I am
referring to the original patent, No. 23523.

I submit, that in the construction of a patent, as in
the construction of any other contract, the court will
not presume a dedication or a gift or a gratuity, if in-
tention or intendment has anything to do with it. I
think that the court would be justified, where an in-
ventor has made a valuable discovery and has clearly
set it forth, in construing the language of his claim to
fully protect that invention. The court will give it
such a construction, more especially if, as has been
shown in this case, the invention is a primary inven-
tion, not a secondary one, or merely an improvement
on a previously known substance or machine, but one
striking out in an entirely new path.

Bearing in mind this canon of construction, I come
to the claim of the original patent. Before I deal at
length with the claim, I would simply refer, in a few
words, to the disclaimer; because some mention has
been made as to the effect of that disclaimer. I submit
the disclaimer is nothing more than an acknowledg-
ment of what the law would silently do of itself. It
gives him no more than he claims. He disclaims what
he has not claimed. That is all there is in it. It is
tantamount to saying: “I hereby disclaim anything
that is not included in my claim.” So we are thrown
back to a construction of the claim.

‘What is the claim in the original specification? An
illuminant appliance for gas and other burners, con-
sisting of a hood made of fabric impregnated with
the substances mentioned and treated as described.
This claim may be construed in two ways, Taking
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first, what I might perhaps say is the least favourable
construction, that it was merely for an illuminant
‘appliance. I submit that even if the claim were for
an illuminant appliance, if that illuminant appliance
is claimed as having been made in a'particular method
specified in the descriptive part of the patent, that
method is thereby made as much a part of the claim
as the illuminant or product itself. [Cites Smith v. The
Goodyear Vulcanite Company (1) ; Merrill v. Yeomans (2).]

The same doctrine is also treated at length in the
Telephone Cases, which take up the whole of volume
126 of the United States Reports.

The claim is for a product, being the result of a
particular process described in the specification. But
there is another construction that may be placed upon

this patent, and it is this, that it is a double claim; it
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is both for the product and the process. The words -

“treated as hereinbeforé described ” undoubtedly claim
the process thereinbefore described.

As to this point 1 rely upon the English case arising
upon this patent. The English patent, so far as the
descriptive part of the specification is concerned, is
almost word for word identical with the Canadian
patent. As to the claim, there is mercly a slight
difference of words, such a difference only as would
occur if two minds were trying to state the same thing.
In effect and in substance the claims are identical, and
there can be no question that His Lordship Mr. Justice

Wills and the Court of Appeal, in England, in con-

struing this very patent, construed it as a process
patent. The only difference is that in the English
patent the claim starts out thus: “ the manufacture of
an illuminant appliance,” and we say: “ an illuminant
" appliance” treated in such a way. In other words, it
is the manufacture of an illuminant appliance; the
process of manufacturing this particular product.

(1) 93 U. S. R. 486, (2) 94 U. 8. R. 568.
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1897 As to the validity of the reissued patent, I think
Ter Aver the position is this, that the action of the Commissioner
gﬁfﬁﬁﬁ; is c?nclusive, unless it were evident, from a mere com-
Maxurac- parison of the two documents, that there was such re-
TURING Co. . .

v pugnancy that it must be construed or decided as a
O’BRIEN. matter of law that the Commissioner exceeded his juris-

r—

Argument diction, and that it was not for the same invention.

— It cannot be maintained for one moment that we fall

within that category. That is the limit, I think, of

the proposition; that it must appear as a matter of

law from the comparison or examination of the two

documents, that there was an excess of jurisdiction.

In that case it is clear that they wounld not be for

the same invention. We lay much stress upon the

claim of the original, because the two specifications

themselves are identical ; there is no difference in the

invention described in either the original or the

reissued patent. 1 submit to the court that the

claim of the reissue is nothing more than the statement

in express terms of what the law would construe the

claim of the original to have been. In other words,

that the claim of the original being for a process and

the invention being of the character of the one de-

scribed, namely, a primary invention, the patentee

. would be entitled to the fullest benefit of the doctrine
of equivalents as known in the patent law.

To look at the results. I submit that the greatest
reproach, if any reproach is applicable to the reissue,
is this, that it is useless. That is the greatest reproach,
that the claim of the reissue is co-extensive with the
original and unnecessary. I do not know that we
should suffer for having gone to needless expense;
and on that point, of course, the doctrine is that the
action of the Commissioner is conclusive. [Cites Allan
v. Brunt (1) ; Curtiss’ Law of Patents (2); Simpson v.

(1) 3 Story, 742, (2) P. 623, section 471 A.

7
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The West Chester Rail. Co. (1); Woodworth v. Stone
(2); Jordan ~v. Dobson (8); The Rubber Company .
Goodyear (4).]

The decision of the Commissioner would alsoappear
to be conclusive as to the identity of the invention,
unless there is such repugnancy between the old and
new patents, that it must be held to be a matter of
legal construction.

We submit that, having claimed an appliance made
in a specific way, which way was referred to and set
out in the descriptive part of the specification, that
process became thereby as much a part of the claim as
the product and would be considered as a process
patent ; therefore, that the claim of such original and re-
1ssue are co-extensive and for the same thing.

Then applying the doctrine of equivalents, I will
confine myself first to the original claim. I cannot
put it in a briefer form than I find the statement of
the doctrine laid down in a little manual called
Hall's Infringement Outline (5), which seems to me to
be a résumé of the whole doctrine on this point.

In a few words, the doctrine is that equivalents
unknown at the time of the original invention, and
subsequently invented and made the subject of an
invention, might be an 1nfrmgement of such orlgmal
invention.

I do not think that in this case we require the full
benefit of that doctrine, because from the evidence it
is clear that these equivalents were known at the time,
most probably known to Dr. Auer himself, and in the
mind of a chemist, if not to the lay mind, suggested
by the patent itself.

[He cites Knight's Palent Manual (6); Tilman v.
Proctor (7); The National Type Company v. The New

(1) 4 How. 380. (4) 9 Wall, 788.
(2) 3 Story, 749. (6) P. 13
(3) 2 Abbott’s U.S.R. 398, (6) Page 93.

(7) 102 U. 8. R. 728,
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1897 York Type Company (1); The McCormick Harvesting
Tae Aver Machine Company v. Altman (2).]
Cg‘;;ﬁgg'm The doctrine of equivalents, which in some of the
Manurac- cases | have cited was applied to machines, is more
roRe Co- especially applicable, as in the case of Tilman v.
O'BRIEN.  Proctor, to process patents.

Argument Dealing now with the facts of the case in hand, the
—  evidence has made it conclusive that the solution,
used by the defendant, of thorinum and cerium is the
equivalent of the solution or compound mentioned in
the Canadian patents, equivalent in its physical pro-
perties and equivalent in the office which it performs
with respect to this particular process, equivalent in
the fullest sense. Then we find an illustration in the
same patent, namely, the substitution of the asbestos
thread for the platinum wire. In one sense platinum
and asbestos cannot be said to be equivalent, that isin
the limited sense, or I might say, almost theoretical
definition of an expert witness of the defendant who
gave us the Latin definition of equivalent; but in the
sense of the patent law, the substitution of asbestos
thread for the platinum wire is an equivalent, because
it performs the same office and is relied upon for the
same physical qualities. [Cites Morley Machine Com-
pany v. Lancaster (8).]
As to the question of manufacture, I would refer to
a case decided in the Court of Appeal of Douai, France,
upon this very patent. The French Patent Act of
1844 on this question of manuflacture is more strict
than our own. [Cites Malapert; ‘‘ Lois sur les Brevets
d'invention  (4).]
The particular application of the French case (5)
to the case in point is this :—** IL’exploitation du brevet

(1) 56 U. S. Of. Gaz. p. 661.  (4) At p. 54.
(2) 73 U. 8. Of. Gaz. p. 1999, (6) Le Droit, Jour. des Trib.
(3) 129 U. S. R. 273. No. 148, June 25, 1896.
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commence seulement an moment de 'imprégnation du
tissu, Jaquelle se fait en France.” They hold that the
manufacture of the patented invention begins at the

moment of impregnation, and that being done in M

France, the whole manufacture was there; and that
case also deals with the question of importation.
There it is specially held that this fluid is a raw
material guoad the patent.

J. E. Martin for the defendant : The plaintiffs in this
case rely somewhat upon the interpretation that the
LEnglish courts have put upon the English patent
which has been put in. I think it but fair, perhaps, at
the opening, to point out one or two distinctions which
appear to me to be material between that patent, as it

261

1897

N
Tar AUER
INCANDES-
CENT LicHT
ANUPAC-
TURING Co.

.
O’BriEr,

Argument
of Counsel.

was taken out, and their first Canadian patent, of

which the one in question is the reissue.

In the British patent No. 15286, which has been put
in as an exhibit, there is no disclaimer, while in the
Canadian patent, which was the basis of the present
reissue, there was a special disclaimer in these terms:

“I hereby disclaim all illuminant appliances for
burners, except that included in the following claiming
clause.” , '

There is that distinction which must be borne in
mind, and there is an additional distinction in the
wording of the claim. The claim in the British patent
is for the manufacture, substantially as therein de-
scribed, of an illuminant appliance for gas and other
burners consisting of a cap or hood made of a fabric
impregnated with the substance mentioned, and
treated as set forth., "What is claimed in the Canadian
patent was not the manufacture ¢ substantially as
~herein described.” These words are left out; but
after disclaiming everything the patentee says: “I
claim an illuminant appliance.” [ point out these
distinctions which appear to me to be material when
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original Canadian patent were identical in terms
with the British patent, which has been a subject of
litigation there, I do not think I would have very
much to say, and probably could not impress the court
very much with whatever I might say, respecting the
question of the invalidity of the patent that has been
passed upon by English courts. But I do say that
there are these two very material distinctions: that in
the British patent there was no disclaimer; and, in
the British patent there was the claim of the manu-
facture in express terms: “JI claim the manufacture
substantially as hereinbefore described of the appli-
ance.” While in the Canadian patent, what appears
to have been the thing that was covered by the patent,
the thing which the patentee had in his mind, was
the “illuminant appliance.”

I submit, bearing in mind these two very material
distinctions, that the English and Canadian patents
are not analogous.

There are one or two preliminary points as to the
locus standi of the plaintiffs which I submit for con-
sideration. The first is the question of the effect of the
statute which is cited by the plaintiffs themselves in
their statement of claim and invoked by them as
giving them a standing before the court, or, in other
words, as giving their patent a legal existence.
The statute in question was passed on the 9th of
July, 1892, or after a lapse of five years from the taking
out of the Canadian patent. The payment on the
patent was only made for that partial period of five
years, the statute was passed in 1892 and purports to
grant relief for the neglect in fulfilling the provisions
of the law on the part of Carl Auer von Welsbach and
Frederick de la Fontaine Williams.
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The point I wish-to make is that from the docu-
ments put in of record, the assignments, that neither
Carl Auer von Welsbach nor Frederick de la Fontaine
Williams, at that date, had any title or interest or
right whatsoever in respect of that patent. The statute
only granted relief to those two individual persons,
and those two individual persons were in no need of
asking for relief, and had no right to ask for relief, and
the relief cannot avail to anyone who did not ask for
it, and who was not granted it, who were not the
owners of the patent at the time. It is evident from
these documents that long previous to that date, in fact
before the patent issued—the original inventor had
parted with his interest in the patent; and it is in
evidence that long before that statute passed, Frederick
de la Fontaine Williams had parted with all his interest
in the patent. The preamble of the Act throws some
light upon that. They asked for relief because they
. say they were out of the country ; and I assume from
that that they plead ignorance of thelaw. DBut that
same reasoning would not -apply to the present com-
- pany plaintiff, nor to the Welsbach Incandescent
Light Company, who obtained the reissme. They
were in the country and they are presumed to know
the law. The Parliament of Canada would not have
granted them any relief. Therefore, I submit that the
statute is invalid in so far as granting relief, because
the persons to whom it purported to grant relief had
no interest in asking for it. :

[By THE Courr: This reissue was not made in
pursuance of that statute in any way, was it ?]

Not made in pursuance of the statute, but if the
statute had not been passed, my lord, certainly the
‘Commissioner of Patents would never have issued it.

The next objection which I make to the patent in
question is, that the title of the reissue specification is
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1897 ijllegal and misleading. The patentee in the specification
Tas Acer Of the original patent says: *“ My invention relates
Jﬁ;ﬁ’ﬁ?ﬁﬂ; to the manufacture of illuminant appliances in the
Manvrac- form of a cap or hood;” and he claims illuminant
ORI Co. appliances consisting of a cap or hood. The title of
O’BrieN. wrhat is termed the amended specification, which was
Argumen in the application for the reissue but which was

——  identical and word for word with the first specification,

except as to the claim, is in the same words. e says
that he has invented a certain new and useful appli-
ance for gas and other burners, and it relates to the
manufacture of an illuminant appliance in the'form of
a cap or hood. That is the title of the invention.
Now the preamble and claim of the original specifica-
tion are I submit, therefore, identical with the pre-
amble of the reissue specification, and relate_to an
illaminant appliance; whilst the claim of the reissue
specification relates solely to the method or process of
making these incandescent devices. [Cites Agnew’s
Law and Practice of Patents of Invention (1); Johnston's
Epitome of Patent Law and Practice (2).] If in what
they term their amended specification, they amended
the preamble or title of the specification in so far that
it would give a true idea of what they claimed, namely,
the method in the reissue, then it would not be open
to this fatal objection. I submit that it is open to that
objection, and that under those authorities it is bad.
[He cites Cochrane v. Smithhurst (8).]

The question was raised by my learned friend as to
the scope of the power of the Commissioner of Patents
in respect of granting a reissue, and as to whether
the court can inquire into his acts, as regards that
reissue, as to whether he has acted within the statute
in granting it. In other words, is the decision of the

Commissioner final in respect to granting the reissue ?

(1) P. 143, (2) P. 21
(3) 1 Abb. Pr. C. 228,
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As to this point I cite Ridout on Patents (1) where a
~ number of American cases are collected; and I cite
particularly a case of Giant Powder Company v. The
California Powder Company (2). The ruling in that
case, as well as the remarks of Chief Justice Field,
seem to me to be directly in point with this case.
The language in that case is applicable here, because
we come back to the question of the application for the
reissue. There is no mistake, no error, and no inadvert-
ence, I submit, disclosed by the amended specification.
The only thing which was done at all, if anything, was
to alter the patent from an appliance to a process. They
claimed in their original patent an appliance, and they
say that the words “ treated as hereinbefore mentioned”
cover all this delicate process which was the gist and
the substance of the invention. I submit that the
words ‘‘ireated  as hereinbefore mentioned” do not
cover the process, but that they cover the treatment of
the cap or hood after it was manufactured. After it
was manufactured into an illuminant appliance it had
to be subjected to a certain treatment mentioned in the
patent. The claim of the patent is clearly in respect
of the article, to the illuminant appliance ; and, after it
is made into an illuminant appliance in the shape of. a
cap or hood, it is subjected to certain treatment men-
tioned in the body of the specification.

The reissue must be for the same invention. I do
not think that that principle can be controverted.
[Cites Ridout on Patents (8).]

It was decided in Wicks v. Stephens (4) that neither

inadvertence, accident or mistake had caused the omis-

sion,and that the reissued patent could not be sustained.
I.cite the case of Powder Company v. Pa_wder
Works (5). A patent for a process cannot, after a con-
(1) P. 184, o cages cited. '
(2) 4 Fed. Rep. 720. - . (4) 3 Bann. & A. 318.

(3) Pp. 183, 184 and 185, and (5) 98 U. S, 126.
17 .
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siderable lapse of time, be reissued as a patent
for a product. If we take the converse of that rule, .
and apply it in the present case, it seems to me we are

Manorac- justified in saying that a patent for a product cannot,
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after a considerable lapse of time, be reissued for a
process. The claim of the reissue being, as is manifest
on reading it, solely for the method, I submit that that
is an entirely different subject-matter from the claim
of the original patent. That it is, in other words, for
a different invention ; and, that it is not authorized by
section 23 of The Patent Act, which requires that the
reissued patent shall be for the same invention.

I submit, further, that having disclaimed in the
original patent all illuminant appliances except the
particular appliance which he described in that patent,
it was not open to him eight years afterwards to have
patented a method which would embody all the ele-
ments disclaimed formerly.

By the surrender of the original patent he has
abandoned all claim to the appliance, and he has no
longer any protection in respect of that. His reissued
patent comes back to the question of the method gene-
rally of making these illuminant appliances, irrespec-
tive of the form or the materials, composing the appli-
ance. I speak of the incandescent materials.

It seems to me in reading the claim of the reissued
patent, that in so far as it is a process, and that I think
must be conceded, there is no doubt that the reissue
expands the original patent, or expands whatever
could be, by any possible construction, deemed to have
been included in the original patent as a process. It
expands the claim of the original patent in so far as
the form of the appliance that is made is concerned.
In the first patent the patentee says, “I make an illu-
minant appliance in the form of a cap or hood;” in
the reissue he says, “I want to make an incandescent
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device, consisting of a filament, thread or fabric, no
matter what shape, no matter what form, any kind of
a filament, thread or fabric; I am going to make and
adapt this process toit.”” There is an expansion of the
original claim here, and an expansion after a special
disclaimer is put in. Ido not think that the doctrine of
equivalents, in so far as creating the incandescent
flaid with which to impregnate this mantle, has really
very much application in this case. I submit that on
the question of the doctrine of equivalents, it would
be only equivalents known at the time of the inven-
tion. [Cites Heath v. Unwin (1).]

That would apply if the original patent were still
in force, and if they still had a patent on the appli-
ance; but, I submit that by the reissue they have sur-
rendered all claim to the appliance, and they have re-
stricted themselves solely and wholly to the method.
What we must look 'at is' the pith and marrow, the
material substance of this patent. The substance of
this patent was finding that you could take certain
fluids and impregnate the fabric in the manner indi-
cated. Dr. Carl Auer von Welsbach himself does not
appear to have thought at the time he took out the
first set of patents that thorinum was a substance-that
would answer the purpose ; but he says in his patents
which are produced afterwards, that continuing his
researches he found that another substance may be
substituted for one of those mentioned in the specifi-
cation to make the illuminant, and such other sub-
stance is the oxide of thorinum, in combination with
those that he had already mentioned.

The plaintiffs are occupying here a weaker position
than they would have occupied if their original patent
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had subsisted. They have, by their surrender, sur-.

rendered their patent on the appliance. They have

(1) 5 H. L. C. 505.
174 ,
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surrendered the original patent, and they have aban-
doned with: that surrender, the claim to the appliance
itself; and, they restrict themselves altogether now to
the method. And, I submit, that is not for the same
invention. I cite on this point Merrill v. Yeomans (1),
that has already been cited by my learned friend, but,
I submit, it is really a case that bears in our favour.
This is an authority to show that a claim must be
definite and plain so that the public may know what
is and what is not included under the patented in-
vention. It is the public who should clearly know
this, not an eminent chemist or an eminent expert
that the public have to employ to interpret what is
the patented invention. It is the ordinary individual,
the public, who is entitled to know what is really the
patented invention, and if "a layman, if a man not
versed in chemistry, were to take up the specifications
of the original patent, I hardly think he would inquire,
and I hardly think that even Dr. Welsbach himself
imagined, that thorinum was a good substitute for
making that mantle. [Cites Miller v. Brass Co.(2).] To
claim a certair improvement, and to omit to claim
other improvements, is in law a statement that an im-
provement which is not claimed, either is not the
patenied invention or is dedicated to the public.
Then, the patentee has also expanded and
broadened the claim in the reissue by claiming the
filament, thread or fabric of different form, and so on,
while in the original claim he has restricted himself
to an appliance in the form of a cap or hood. [Cites
Mahn v. Harwood (3) ; Flower v. Detroit (4); Electric
Gas-light Company v. Boston Electric Light Company
(6) ; James v. Campbell (6).] A patent for a machine

(1) 94 U. S. R. 568. (4) 127 U.S.R. 563.
(2) 104 U.S.R. 350. (5) 139 U.8.R. 481.
(3) 112 U.S.R. 354, (6) 104 U.S.. 356R.
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could not be reissued for the process of operating that.

class of machine, because if the claim for the process is
anything more than the use of the particular machine
patented, it is for a different invention.

I submit that a consideration of these two claims is
very material in determining what is covered by the
Canadian original patent and by the reissue, because,
while the American patent relates to the appliance,
the same as the original Canadian patent, this patent
which was taken out in the United States in 1890, but
for which application was made as early as 1886,
relates to the method, and the claim of this American
‘patent for the appliance was made in 1886. The
American patent is taken broadly from this patent, and
included in the reissue of the Canadian patent.

In 1886, after Dr. Welsbach had patented the appli-
ance in England, had patented the appliance in the
United States, under patents almost similar to the first
Canadian patent, he proceeds in the United States to
patent the method, and this is the claim of such method
patent : “the method herein described of making
incandescent devices which consist in impregnating a
filament, thread or fabric of combustible material, with
a solution of metallic salts of refractory earths, suitable
when oxidized for an incandescent,” and so on. That
is the claim, I think, with all the words alike, even to
"the function that is contained in the claim of the
reissue Canadian patent, upon which the plaintiffs
rely in this case. ‘ : ‘

I submit that it was not competent for the plaintiffs
to apply for a reissue embodying that new invention,
which had been patented in the United States for
upwards of four years. [He cites Béné v. Jeantet (1).]

Another objection I make to the claim of the reissue
is that it is ambiguous. It is in evidence here by the

(1) 129 U. S. 683,
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.experts that the salts of all refractory earths will not

make an incandescent, and that it is only by resorting
to experiments you can tell.

You have the example in the recissue. If in his
claim the patentee attempts to put a blanket npon any
discovery that may come after him, his claim is too
broad, I submit. If he says, as it is said here, that
you can take the metallic salts of refractory earths as
generally suitable when oxidized for incandescent
purposes, without indicating which are suitable, that
leaves the subject-matter of the patent, and what is
claimed by the patent, open only to be determined by
resorting to experiments.

I come now to another point, which I will just touch
on briefly. The plaintiffs say that their patent is a
process patent. That is the one they are acting under.
The English courts decided in effect that the English
patent was a process patent, but I call the court’s
attention to certain of the remarks of the judges and
of ihe learned counsel. Mr. Moulton for the
respondent says:—' The patentee’s method is to
get a solution of the nitrates; the oxides do mnot
dissolve.” And, then, he goes on to say that the
patentee gives three essentials of his process as form-
ing the soluble nitrate. He argues that if this is
to be treated as a process patent that the plaintiffs
must practise the process which is the subject of the
invention, they must practise it in all its essential
elements ; and, the evidence there went to show that
they did not practise the process in respect of an
essential element of forming the solution, viz., nitrate.
These remarks run through the judgment too. In the
English case, as will appear from the evidence quoted
by the learned judges, and from their remarks, there is
a process from start to finish. They take this specifica-
tion of the patent, and they go through the process
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and make the article in which this process results ; but
here the plaintiffs in the present case did not.do any
such thing, and it is only such eminent men as Dr.
Morton and Professor Chandler, and such men who
are able, by experimenting in their laboratories, to
make this solution and to practise the process from the
beginning to the end. 4

I say that the plaintiffs here, not making the fluid,
not being able to make the fluid, do not practise the
process in its entirety. If they were building a
machine, or if they were doing anything which could

be done under the patent, they would be required to

do all that was required to make the patented inven-
tion.

On the question of the refusal to sellat a reasonable
price, the evidence, I submit, makes out a case against
the plaintiffs on this head. The cost of the article pro-
duced is established, by the witness Granger, at about
thirty-four cents. Hesays that up to January, 1898,
I think, (the transfers will establish that) they asked
$100 for this patented article. I think his evidence

goes further and says that they did not find any

-purchasers at that price. I submit that this is very
material in determining that such was not a reasonable
price. The patent is forfeited, if any person desiring to
use it cannot obtain it or haveit caused to be made for
him at a reasonable price. Can it be contended that
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for an article which only costs thirty-four cents com- -

plete, one hundred dollars is a reasonable price ?
The best evidence that it was a most unreasonable
and arbitrary price is the fact that the very same
article costing not one cent more to manufacture, is
to-day selling for $8.50. '

[By THE CourT:.Is the cost of manufacture
material ?]- ' '
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Of course, in the Telephone Cases (1), it was decided
there must not be a refusal tosell. T thinkthe question
of leasing icame up there, and it was decided that an
offer tolease was not a compliance with the provisions
of The Patent Act. In fact, I believe that the refusal
to sell telephones was always. coupled with a state-
ment that we do not sell them, but we lease them,
and that was held insufficient. T think I am cor-
rect in saying that; and, here, I do not think that
the mere leasing would fulfil the terms of the statute.
They are bound to sell at a reasonable price, and the
demanding of an unreasonable price like $100 for this
article is tantamount to a refusal to sell.

There is only one other point I willtouch on briefly
and that comes up with reference to one branch of the
plaintiffs’ case. The infringements complained of are
with respect to importation and sale, and with respect
to manufacture. Now, adopting the construction
which the learned counsel for the plaintiffs put upon
their reissued patent, and reading that by the light of
their abandonment of whatever claim they had to the
appliance under the original patent, it seems to me
that the most they can contend for is that their re-
issued patent only relates to the process. In fact, I
understood that to have been the position taken by my
learned friend Mr. Hellmuth at the opening, and the
position assumed by my learned friend Mr. Duclos, in
summing up, that their reissue was solely for the
process.

The point which I make is that ifthey have by their
surrender of the original patent abandoned the claim
to the appliance, that there can be no infringement
against a parly who imports and sells the manu-
factured article which is made in some other country.
In other words, that the importation and sale of an

(1) 126 U. 8. R. 1.
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article, the article itself not being protected by the
patent, is not the practising of a process, when the
process and that alone is covered by the patent. That
would be material only for one branch of the defence;
because the plaintiffs charge infringement both as re-
gards the manufacture and as regards the importation
and sale, and ask for an injunction against us in respect
to both ; and if their patent can only be construed as
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a process patent,and I submit there can be no question

about that, and it is all that anybody can contend for
on their behalf, the process patent does not protect the
article itself, and that it it is manufactured in some
country where their patent does not reach, say in
Russia or in India, where they have no patent at all, and
is brought in here and sold, that they have no legal
machinery by which they can protect themselves.

J. F. Hellmuth, in reply :—As to the refusal to sell.
I do not know that it requires a very ample answer,
for this reason: The Patent Act does not say that a

person shall not put an unreasonable price, even if it

were that, upon an article, but it says that the in-
ventor or the holder of the patent, under the amend-
ment which is practically the same as the original Act,
(section 37 of the Act of 1892) must be in readiness to
supply it to any person desiring to use it upon payment
of a reasonable price. Why, the very first thing that
must be done under that section in order to bring
anybody under the penalties of the Act is to show some
person who desired to useit ; and then, show the refusal
to sell to that person at a reasonable price. There
has been no pretense whatever that there was any
person who ever desired to use this in the sense of
purchasing it and it was refused him, and they have
put one person into the witness box, and that person
has proved what? First, that he muade an application
to purchase, if at all, not a mantle, but he asked the
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1897 plaintiffs to perform an operation which was no part
Tag Aves Of their manufacture, to fit a light upon a machine or
INGANDES- op]]ory which he took to them and asked them to deal

CENT LIGHT ©° A
Marvurac- with. Supposing a haberdasher were obliged to sell

TURH:,.G Ce. gloves, and I go in there and say, put them on my

O’'BRIEN. hands, of course, he can say I will do nothing of the

Argwment kind. Suppose a grocer is obliged to sell apples, I ask
him to send them to my house, he says, I will not do
anything of the kind. If this witness wanted, even at
that date, to make a case, he might have shown that
he had applied for the simple purchase of a mantle,
the mantle covered by this patent, if anything is
covered by it, and had been refused. So that I sub-
mit there is nothing whatever before the court here to
show that there has been such a refusal.

The next point which I wish to take up is as to the
effect of the statute of 1892, and upon that I have
but very few words to say.

I agk the court to look at the preamble, because that
statute shows that Dr. Carl Auer von Welsbach had
disposed of part of his interest in this patent at the
very time that he made the application to the Welsbach
Incandescent Light Co., the father, so far as the chain
of title goes, of the plaintiffs before you now. What
concealment was there in this? Parliament were ad-
vised that he had parted with part of his interest, but
he has still an interest, as I am advised. It may be as
a stockholder or in some other way that he has an
interest in this company, and furthermore, he did pay
the fee to the Commissioner of Patents, and when
the court looks at the patent it will be seen that it
acknowledges the receipt from Dr. Carl Auer von
Welsbach of that fee. The patent was renewed; but,
if he had not been named, if this company had not
been named, surely the Act is conclusive on that point,
and you cannot go behind it. That receipt only
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appears upon the original, and the certified copies. It
is only the original patent. There is no gquestion about
this, the object and purport of the Act was to admit,
as your Lordship has said, this patent to be kept alive
practically in whatever hands it might come into, and
to allow it to be extended, and not to work a forfeiture ;
but if it were not, what right has this defendant to
complain ? He was not a party or privileged in any
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way. He is not injured by whoever took out the .

patent, whether Dr. Welsbach or the company, and
he cannot, T submit, be heard here to question the
right of the company, or of anybody else, who has
a proper chain of title from Dr. Carl Auer von Welsbach,
to take out the extended term of the original patent.

Then, in addition, the Commissioner was the proper
authority. He says, under the very Act, by his own
receipt, I have received thisfee.” Canany doctrine be
invoked which would ask a court of justice to proceed
upon the question that the Commissioner had exceed-
ed his duties in doing that? The Commissioner
could not have taken the fee without the Act. He
got the power to take the fee by the Act, and he took
it, and granted the extension. _

My learned friends have sald that the Welsbach
Company were not the owners at the time of the sur-
render. I find that at the date of the surrender, the
entire title to the patent, not only in the province of
Quebec which would be quite enough perhaps for
this purpose, but thronghout the Dominion of Canada,
the last one coming in being the city of Halifax, had
come into the Welsbach Company ; and, therefore, it is
not necessary for me to dwell upon that further than
to say that if they had not been at that date, at which
this document conclusively shows they were, the sole
owners of the patent, and if they had not the sole
interest, the only party that could complain would be
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the other party who had an interest; but, if the other
party, and that is all my learned friend can say, is the
Auer Light Co., the plaintiffs in this action, the defend-
ant cannot be heard, when the plaintiffs come here
and say, we claim our interest in the patent by subse-
quent assignments. And, there again, the action of
the Commissioner, I submit, was conclusive.

Now, when I come down to what might be termed
the marrow of the case, we find this extraordinary fact
almost admitted, that under the first patent, if we had
that alone, we would be in a position to restrain the
defendant; and that under the second patent, if we
had that alone, the reissued patent, we would be in a
position, except as to one branch, to also restrain the
defendant. We would be able, if we had been con-
tent with patent No. 1, to stop manufacturing; we
would have been able, had we only taken out the re-
issued patent, No. 2, to stop him. Now, if that is the
case, must not there be some very close connection
between the two patents? It follows, as it seems to
me, as a matter of natural deduction, that if we could
have restrained this defendant from performing the
work he proposes to do under either patent, there must
necessarily be the very closest connection between the
two; and, when you come down to the patent, the
first thing, I submit, that you are met with is, can
the court say by any construction of these two patents,
the patents themselves and nothing else, that they are,
therefore, a different invention ? Is there any question
that they are not for the same invention? It is the
identical specification and process set out in a somewhat
more or less minute detail. Can anyone say that Dr.
Carl Auer von Welsbach had in one patent one inven-
tion, and in ancther patent another invention, unless
he had in one patent the appliance, and in the other the
process. It seems to me that the invention described
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is exactly the same. The discovery certainly was the
same. The court has said that it may be that the first
patent is the broader patent, and that the second patent
is the narrower patent. I have been of two or three
opinions myself, as to that. The only safe ground that
I felt I could tread upon was that the second patent
was in no sense broader than the first, and might be
somewhat narrower; but, that it certainly was not
broader, and that is all we are concerned with, because
if the first patent was a wide patent, and the second
patent was a confined patent in any way, for part only
of the same invention, we would have a perfect right
to take it out at any time, even assuming that the
action of the Commissioner of Patents was not con-
clusive. ' .

I submit the two patents areidentical in law. They
are in law absolutely identical. I have, as I say,
varied in opinion, but after spending as much time
as I could devote to this, and looking at the authorities,
I could not come to any other conclusion than the con-
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clusion I now submit to the court, that, as a matter of

law, those two patents are the same. The first patent
claims, unquestionably, the appliance made and con-
structed by the process described in the patent; and
as a matter of law, from the description in that and
following what is cited by my learned friend Mr.
Duclos, that would cover and must cover the process.
The distinction being simply this, that if a person
simply patents a product irrespective of the methods
by which it is brought into existence, he does not cover,

‘of course, the process; but if he identifies his product

by making it the product only of a certain process, he
has made that process as much a part of his patent as
the product itself. That is the distinction asI draw it
from the American cases that have been cited. There-
fore, T submit that we had in our first patent a patent




268 EXCHEQUER COURT REPORTS. [YOL. V.

1897 for a product of a process, and in that way, necessarily,
Ter Aver a§ a matter of law, the process itself. Then, if that
CIEI;CTA?E:; were so, in what respect, if any, did we alter that by
Manurac- the second patent 2
roRre €I confess that by the simple wording of the

O'BRIEN. gocond patent, the reissued patent, we appear to
Argument claim merely the process, and we appear to have
waived—I am speaking now of the English patent as
it simply would strike the lay mind, if I may say so,
reading it the first time—we appear to have given up
the product; but, as a matter of fact, and as a matter
of law, we did not. We really continued to hold the
product only of that process, I admit. Not a product
made by an entirely different process, following other
steps, but we did hold, as a matter of law, the product
of that process.

I submit that the American authorities do show
some difficulty in keeping a product under a process
patent, protecting a product under a process patent;
but the English decisions, and where they conflict on
this point with the American decisions, I assume the
court will follow the English decisions—the English
decisions have gone to a very great length in protect-
ing from importation abroad the product of a defined
process where the patent only covers the process.

[Cites Eimslie v. Boursier (1); Wright v. Hitchcock
(2) ; Van Heyden v. Neustadt (8).]

In one of these cases a proposition was fought out
very strongly, and it arose from the manufacture of a
product that was comparatively common, and the
counsel put it to the court in this way: Supposing a
man discovered a new process for making flour, and
the result of that process was a flour of a particular
kind, could you stop the importation of flour from

(1) L. R. 9 Eq. 215. @) L. R. 5 Ex, p. 37.
(3) L. R. 14 Ch. D. 230.
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. abroad, say if one went over to France and procured 1897
it made by that process? The court said it could. THE AUER
I confess it was very startling to me, but they said, GIENI\S:‘_’[“?;:;'T
otherwise what refuge has a patentee? As soon as Mawurac-
you patented a process, 2 man might step over to TURH:,TG Co.
France, or Belgium ; or Holland, where there are no ©’BRIEN.
patent laws, and manufacture the article and send itin. Argument
On that point I would call attention to the fact that
the English judges have had a great deal more diffi-
culty in bringing the law to mean what I have en-
deavoured to say that it does now mean, because the
English Act only deals with the making and working
of an invention, whereas our Act deals with the vend-
ing and use. The English judges said they might
find some difficulty in the case of a man wlo imported
for his sole and only use, without any intention of
selling, an article made abroad according to a process,
because they had nothing in their Act but the making
and working of the invention, but they held the vend-
ing covered work. Now our Act mentions both use
and vending. Its use is made an infringement.
I said, to return for a moment, that the two patents
were alike ; the second patent covers the process and,
as a matter of law, affords protection to the product of
that process. The first patent covers the process and
the product only of that process. There was, there-
fore, in law, no distinction between the two ; but there
was in the reissue a better and clearer, and more de-
finite and accurate, statement of the steps of that pro-
cess than were put into the first patent ; and, it is only
in that respect, I submit, that the two patents are at
all different or vary, and that they have no different
legal effect. The purpose of the reissue was that it
might be beyond peradventure shown to the world at
large what exactly our invention was by its claiming
clause, without causing them to go back and read over
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1897 the specification. The common man would have
Tue Aver learned it if he had gone back and read over our first
g;;;ﬁgg; specification, but the common man could not learn it
Manurac- so easily from our first claim, without doing that, and
ToRING Co. . . .

». he could learn it more easily from our second claim
O'BRIEN. by the way in which it was therein set out. And, we
Argument find that it has been followed here by a person who
certainly cannot be called a chemist—this defendant,
in the production of mantles. It is useless, I think, to
attempt to say that our directions are not amply suffi-
cient to enable anyone to practice the process therein
set out; and the point that there are two inventions
covered by this separate patent, I submit, falls to the
ground entirely. I submit that no little weight must
be attached to the fact that this is a master or pioneer
patent. Mr. Justice Bowen, in Procter v. Bennis (1), has
dealt with this question of pioneer patents in one case,
and in this particular case the English counterpart of
this case was dealt with by the Court of Appeal ; they
do not indulge in any sneer at the term ‘ master
patent” or “ pioneer patent,” and although they do say
it is somewhat of a slang term, they add the dignity
of that court to the slang, and use it and give it its
weight in determining the question of equivalents.

We had a right under the first patent to the process
therein set out, which consisted of several steps, and
we say that we had, as a pioneer or primary discovery,
or invention, the right to take all the natural equiva-
lents, or substitutes for the various steps, and in that
direction to perform our process substantially as therein
set out.

I think it was in Clark v. Adie (2) in which Lord
Cairns laid down the rule, that although a process or a
method of manufacture might counsist of twelve or
thirteen steps, even if anyone subsequently endeavour-

(1) 36 Ch, D. 764, (2) 2 App. Cas. 315.
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ed to obtain the result brought about by that method 1697
or process of manufacture, and left out—he went as THE AUER
* far as to say four or five of the steps—left them out INoaNDEs.

CENT L1gHT
altogether, but took into effect and substance the in- Manurac-

vention i1hat had been patented, that he would be TURI{,G Co.
held an infringer. That case was cited with approval © 3_an
in the judgment of the Court of Appeal in the English Axgwmens
case involving this patent. There they left out the lan- —
thanum. Here, we do not find that any of the steps

have been omitted. Every step detailed in the original

patent has been practically and substantially followed,

and the only thing that the defendant has done is to

alter, in the minutest way, the character of the solution.

If a patentee said : One of my methods is, or one of the

steps in my process is, to soak a handkerchief in water ;

and somebody came along afterwards and said: I do.

not follow your process, because I soak the handker-

chief in milk or ammonia, and if milk or ammonia

were the chemical equivalents for water, and not

the physical equivalents in the mere question of
saturation and moisture, nobody could for a
moment say that that person was not infringing the
patent in bringing about the result. That is really

what is done here. I am not very much concerned
whether Dr. Welsbach knew or did not knowat the
moment that this patent was taken out, although I
think, my lord, I can show you that he must have had

a very good idea, that thorinum would do the same

work, perhaps, although not to the extent he subse-

- quently discovered it would do, but, as I say, I am not

very much concerned whether he did know or did not

know it, at that time. The real question is, is thorinum
‘nitrate and cerium an equivalent to-day, a physical
equivalent in this patent for this lanthanum and
zirconium ? -That, it seems  to me, is the test. The

Court of Appeal laid by no means the stress that even
18
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1897  Mr. Justice Wills, who gave judgment for the plaintiff,
Tag Avzr 1aid upon the solution. Your lordship will notice
cﬁfgﬁg; that they treat it, as I submit it should be treated, as
Manurac- simply one step in a long and complicated process, and
TURIT Co. Lord Justice Smith, I think it is, says that the counsel

O’BRIEN. {or the defendant has treated this case as if it were the
Argument patent for the making of a compound. I entirely

-~—  dissent from him. It is nothing of the kind.

[BY THE CourT: Mr. Justice Wills was, it appears,
inclined to treat it somewhat in that way, because they
apparently had considerable evidence as to how far
you could vary the formula.]

Yes, but your lordship will notice in the Court of
Appeal that they took the broader and wider view of
it, and in fact one of the judges said: The defendant
leaves out lanthanum and does mnot put in any

equivalent. I am not going to treat it as a matter of

equivalent.

Our position is that under the first patent we would
have had a perfect right to stop anybody from using a
solution of these rare earths in such a manner as to be
the equivalent —the physical equivalent of our solution.
The evidence is conclusive. The evidence is not
seriously combated that thorinum and cerium form
the physical equivalents for the lanthanum and
zirconium mentioned in the patent.

My learned friend laid some stress on the fact that
we rely on the English patent, and that the English
patent differed from our first patent in that there was
no disclaimer in the English patent. Now, the dis-
claimer in the patent has absolutely, I submit, no
effect whatever. The law would oblige us to dis-
claim, if we did not do so, just exactly what we do
disclaim. We have stated in words what the law
would have attached to our patent in any event.
‘What does he say ? Having thus fully described the
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nature of my invention, and in what manner the same
has to be performed, he says: “I hereby disclaim all
illuminant appliances for burners, except that included
in the following claiming clause.” He could make
no claim to any burner except that included in the fol-
lowing claiming clause, because the claiming clause is
a claim for all burners. treated in that way made by
that process, and he had a right to no other burners
except those treated in that way, and made by that
process. I submit that the disclaimer helps them in
no way. It is immaterial whether it is there or not.
The law would not have given them any more, and he
did not perform any act of generosity to the public by
what he did. What is not claimed unquestionably is
dedicated to the public whether there is an express
disclaimer or not.

Counsel for the defendant have raised some ques-
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tion about the title of the reissue, as to it being -

misleading. I think it is fair to your lordship to say
that in that respect they have been citing English
cases, under the English law, which is entirely differ-
ent in that respect from the Canadian law. Of course
our Patent Act resembles, in its complexion and in its
bearing, much more closely the American than the
English Act, follows it much nearer. Of course they
have no such things as reissues at all in England.
[Cites Curtis on the Law oj Patents (1).] |
* As to the scope of the power of the Commissioner in
granting the reissue. Counsel for defendant has prac-

tically admitted that all the cases will warrant is .

that if upon a bare comparison of the documents the
court can say, (and that is, I am satisfied, the
ruling of the courts of last resort in the United
States) if from a bare comparison of the two docu-

ments your lordship can say they do not cover the

1) 3rd Ed. p. 201. .
.y ( p
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same invention, that a man has invented one better,
and he wants to get it in, and it is not the same
equivalent at all, then you can say the Commissioner
has erred. But if it is not that, there is no authority,
I submit, that goes to the extent of allowing a court to
intervene or interfere, until it is perfectly apparent
from the mere instruments themselves that there is
not the same invention. Then I admit at once, the
court is entitled to say, we have got two inventions,
and we must determine then the question of whether
they have broadened their claim or not; or whether
they have gone into something entirely new. It
cannot be urged for one moment, after the admission,

- that either patent would protect us against this

infringement, that we have two inventions here.
Can it be suggested, with the specifications that are
in, that there is anything like two inventions ?
Therefore, I submit that the action of the Commissioner
in this matter is final and conclusive, and that this
court has no more jurisdiction, with all deference, to
review that decision, than a court that had been con-
stituted as your lordship’s is in many cases, a court of
final resort, than any other court would have a right
to take up a matter that was not appealable from your
lordship.

Then as to the case of the Powder Company v. The
Powder Works (1), cited by counsel for defendant. He
maintained that a patent for a process cannot be re-
issued as a patent for a product, after a considerable
length of time. It should have been the opposite, [
think. It should have been the case of a patent for a
product cannot be issued, and reissued as a patent for a
process after a considerable length of time.

Can anybody say that Welsbach’s first patent here
could have been made by one person at one time, and
that the reissued patent could have been made by an

(1) 98 U. S. R. 137,
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other person at another time, and both issued as good 1897
patents? Why, the case just shows that it was for a Tar Avsr
; it 3 ; INcANDES-
product.of a different process, and it is an autl.lorlty,_wm Lacn
not against us, but one that makes strongly in our Mawurac-

favour. ‘ TURINvG Co.

Perhaps it is not necessary to say anything in re- O'BRIEN.
gard to the question of the practising of the process Argumens
here. But the French case that Mr. Duclos has cited
shows that the process commences at the moment you
start impregnating the filament or thread, and just as
we can buy the cotton, or thread, or asbestos, so, I
think, we have conclusively. shown by the evidence
that this thorinum nitrate is a commercial article. And
I care not whether it be only for the purpose of in-
candescent light, or other purpose, it is a commercial
article for sale in the United States and abroad, and
we have a perfect right to buy it and use it. I would -
ask the court to consider, at all events, that the plain-
tiffs’ case is meritorious in this respect, that they come
here as the legitimate successors of the discoverer Dr.
Carl Auer von Welsbach in respect of a discovery which
was world-famed, and has had world-wide results. And
we meet as their opponent in the case a man who
has absolutely made no investigation whatever, who
has been an employee of their own, who has endea-
voured to get from them the advantage which they
were entitled to under the patent that they had pur-
chased at a great expense from Dr. Carl Auer von
Welsbach ; and that he is not entitled to any meri-
torious consideration other than what the very strict-
est interpretation of the law will warrant him.

At the conclusion of the argument, by permission,
Mr. Martin cited the following cases upon the point
that the importation and sale of an article is not the
practising of a process. Cochrane v. Damer (1) ; Roper
v. Chicago Manufacturing Company (2).

(1) 94 TU. 8. R. 789. (2) 20 Fed. Rep. 853.
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1897 THE Juback oF THE ExcHEQUER COURT now (Janu-
THE AUER ary 11th, 1897) delivered judgment. ,
gg;ﬁ?ﬁ;} The plaintiff company brings this action to restrain
Manurac- the defendant from infringing letters patent number

TURI:.G Co. 46,946, granted on the 1st of September, 1894, to the
O’BRIEN.  Welsbach Incandescent Gras Light Company (Limited),
Beasons  and for an account of the profits made by the defend-

Judgment. ant by the manufacture, sale and use of lights or de-

vices for lights manufactured in accordance with the
process protected by such letters patent. This patent
18 a reissue of letters patent numbered 23,528, that on
the 2nd of March, 1886, were granted to one Frederick
de la Fontaine Williams as assignee of the inventor,
Dr. Carl Auer Von Welsbach. The patent of March,
1486, was surrendered when that of September, 1894
was issued, and the first question to be determined is:
Whether the latter is a valid and subsisting patent,
the protection of which the plaintiff company, as
assignee of the patentee, is entitled to invoke in this
action ?

But before considering that question it will be con-
venient, I think, to compare the two patents and to
see what the invention was and wherein they differ.
The letters patent of March 2nd, 1886, numbered
28,528, were issued for “an improvement on illumi-
nant appliances for gas and other burners.” In the
first paragraph of the specification, the inventor, Dr.
Carl Auer Von Welsbach, of Vienna, in the Empire of
Austria, alleges that he has invented a “new and
useful illuminant appliance for gas and olher burners ”
of which he proceeds to give “a full, clear and exact
description.” “ My invention,” he continues, “relates
to the manufacture of an illuminant appliance in the
form of a cap or hood to be rendered incandescent by
gas or other burners so as to enhance their illuminating
power.”” TFor this purpose he uses a compound of the
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oxides of certain rare earths that he mentions, which 1897
substances he states ‘‘in a finely divided condition Tag Aver

o . fxr INOANDES-
when theyare heated by a flame give out a full, large J82

almost pure white light without becoming volatilized Mawurac-

rurING Co.
or producmo‘ scale or ash after being kept incandescent o,

for many hours, but remain efficient without deterior- ¢’ BRIEN.

————

ation even when they are long exposed to the'airs mRensons
He then gives the proportions in which such sub- Jedgment.
stances may in compounding be varied, and which he
has found suitable.

Then comes a description of the process of making
the illumihant appliance, the cap or hood. The de-
scription is as follows:— '

Fur applying the substances mentivned as an illuminant I use a
fine fabric preferably of cotton previously cleansed by washing with
hydrochloric acid. I saturate this fabric with an agueous solution: of
nitrate or acelate of the oxides above mentioned, and gently press it
until it does not readily yield fluid, so that in stretching or opening
out the fabric, the fluid does not fill up its meshes, The fabric is
then exposed to ammonia gas, and when it has been dried it is cut
into strips and folded into plaits. In order to give the fabric thus
prepared a suitable shape, a fine platinum wire is drawn through the
meshes of the net 'andA bent to the form of a ring so as to give the
fabric the shape of a tube, the edges of. which are then sewn together
with an impregnated thread. The cap or hood thus formed can be
supported on cross wires in the chimney of the lamp, or the platinum
ring may be attached to a somewhat stronger platinum wire serving
as a supporting stem by which the hood can be secured to a holder on
the burner tube, the platinum ring of the hood being thus held about
an inch or more above the burner.

On igniting the flame the fabric is quickly reduced to ashes, the
-residuum of earthy matters nevertheless retaining the form of a cap
or hood.

After stating that *“ obviously fabrics of various forms
or construction may be employed according to the
character of burner to which they are applied” and
giving directions as to the means that may be adopted
to protect the - fabric and prevent its rupture when
exposed to a strong currcnt of gas, the inventor dis-
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claiming all other illuminant appliances for burners
claims :

An illuminant appliance for gas and other burners consisting of a
cap or hood made of fabric impregnated with the substances berein-
before mentioned and treated as hereinbefore described.

The patent of September 1st, 1894, numbered 46,-
946, and the specification attached thereto and made
part thereof, differs from the surrendered patent in
respect only of the claim, which in the reissue, is as
follows: —

I claim the method herein deseribed of making incandescent devices,
which consists in impregnating a filament, thread or fabric of com-
bustible material with a solution of metallic salts of refractory earths
suitable when oxidized for an incandescent and then exposing the
impregnated tilament, thread or fabric to heat until the combustible
matter is consumed,

The specification of the English patent No. 15,286,
granted to Dr. Von Welsbach for his invention, and
which has been sustained in England by Mr. Justice
Wills and by the Court of Appeal, is substantially the

. same as that contained in the first Canadian patent.

In the specification of the English patent the inventor
claims as his invention the manufacture substantially
as described of an illuminant appliance for gas and
other burners, consisting of a cap or hood made of
fabric impregnated with the substances mentioned
and treated as set forth. The description of the sub-
stances to be used in impregnating the fabric, and of
the process of manufacture and treatment, are the same
in the English and in the two Canadian patents. The
differences occur in the language used in the specifica-
tion to describe the claim. In the English patent the
inventor claims as his invention the manufacture in a
specified method of an illuminant appliance. In his
first Canadian patent he claims the illuminant appli-
ance manufactured in a specified method, and in the
second Canadian patent he claims a specified method
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of manufacturing such illuminating appliances; the
method in each case being the same and described in
identical terms. The method or process of manufac-
turing the illuminant appliance was, it is clear, new
and useful, and the illuminant appliance the result or
© product of that method or process of manufacture was
also a new and useful appliance. The process is not

279

1897 -

' A o' S
THE AUER
INCANDES-
CENT LIGHT
MaNUFAC-
TorING Co,

.
O’BRIEN.

Reasons
for

useful for any other purpose than the manufacture of Juagment

such illuminant appliances, and apart from a question

of equivalents, to which it will be necessary to refer.

presently, there is no known way of manufacturing
or producing such illuminant appliances, except that
which the inventor has described.

The rare earths particularly mentioned in the speci-
fication are the oxides of lanthanum, zirconium and
yttrium, or to use the names by which such oxides are
known, lanthana, zirconia, and yttria. The propor-
tions in which these substances are to be compounded
to obtain the solution with which to saturate the cotton
fabric may, it is stated, be varied within certain limits,
and the following proportions are given as suitable :—

60 per cent zirconia or oxide of zirconium; .

20 per cent oxide of lanthanum ;

20 per cent oxide of yttrium,

The oxide of yitrium may be dispensed with, the composition being
then :— '

50 per cent zirconia ;

50 per cent oxide of lanthanum,

Instead of using the oxide of yttrinm, ytterite earth, and instead of
oxide of lanthanum, cerite earth containing no didymium, and but
little cerium may be employed.

For part of the zirconia a mixture of magnesia and zireonia may be
employed with a little loss of intensity of the light given out.

- In these particulars also the two Canadian patents

and the English patent are identical.

The formula given affords five examples of the com-
pound that may be used. If magnesia is added the
number is increased to ten. Cerite earth and ytterite
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earth, it appears, contain rare earths other than those
mentioned, such as erbia and thoria, and if the pro-
portions of the several substances mentioned be varied
the number of compounds that may be used is increased
indefinitely.

The invention, the subject of these patents, is
described by one of the plaintiffs’ witnesses, Mr.
Waldron Shapleigh, in the following terms:—

The invention consists in the discovery of the fact that when certain
of the oxides of rare earths are exposed to bigh heat in the filamentary
form, they were coherent ; so that after saturating say, a cotton fabric
in a solution of such rare earths for producing said filamentary form,
there would remain on burning out the carbonaceous and driving off
the volatile matter, an exact duplicate of the original structure in
the oxides of these rare earths, and that owing to the coherence
of the particles, the structure would hold its shape, and owing to
its durability and refractory quality, can be utilized as an incandescent.

Dr. Morton and Professor Chandler have in their
evidence stated substantially the same thing in other
words. It was known of course prior to Dr. Auer Von
Welsbach’s discovery that you could saturate a cotton
fabriz with a solution of certain salts, and that on
burning out the cotton the earthy matter would be
left in the form of the fabric. It was also well known
that owing to their refractory quality the oxides of the
rare earths mentioned, or most of them, became highly
incandescent when exposed to heat. But it was not
known that the oxides of such rare earths that would
be left after the vegetable matter was burned out

~would have sufficient coherence and flexibility to be

of any practical use as an incandescent. Dr. Morton
says that it was a radical discovery to find that these
refractory earths treated in this way would act in a
manner that to-day to the scientific man is mysterious ;
that it was an utterly unexpected thing and not for a
moment to be anticipated from anything then known.
With that view Professor Chandler agrees. Referring
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to the hood or mantle made according {o the process

described in the patent, he says that it differed from
any device which had ever been introduced before for
artificial illamination in its peculiar physical con-
dition. Every thread, even the most minute fibres of
the combustible tissue primarily employed for con-
structing the hood, was reproduced in the refractory
earths. No one could, he says, have foreseen that the
refractory earths would replace atom for atom every
particle of the fabric, and that it would cohere. It
was known that if one attempted to moisten any one
of these refractory earths and knead them together to
produce an incandescent fabric the result would be
a failure because of want of coherence, and no one
could have foreseen that the refractory earths produced
by the ignition of the nitrate in the cotton tissue
would possess properties so different from those which
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the earths prepared in another way exhibited. That, -

he adds, was a discovery of Von Welsbach.

The patent of the 2nd of March, 1886, was granted
to Williams and his assigns for the period of fifteen
years, bul the partial fee required for the term of five
years only was paid; and the parties entitled to the
patent failed to pay the further fee required to keep
the patent in force during the residue of the term of
fifteen years. It being impossible after the expiry of
the five years for the persons entitled to the patent to

obtain from the Patent Office, in accordance with the

provisions of section 22 of The Patent Act, a certificate
from the Commissioner of the payment of such farther
fee, a special Act was passed to confer upon the Com-
missioner certain powers for the relief of Carl Auer
Von Welsbach and others (1). This Act was assented
to on the 9th of July, 1892, and authorized the Com-
missioner, notwithstanding what had happened, to

(1) 55-56 Vict. c. 77.
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- accept from the said Von Welsbach and Williams the

applications and usual fees for the renewals or exten-
sions of such letters patent for the remainder of the
term of fifteen years from the date thereof; and to
grant and to issue to such Von Welsbach and Williams
the certificate of payment provided by The Patent
Act.

It appears from the assignments in evidence that
prior to the date of this Act, Williams had assigned his
interest in the patent to one Arthur O. Grranger for all
of Canada, excepting the provinces of Quebec, New
Brunswick, Nova Scotia, and Prince fdward Island,
and to Messrs. Pearson & Buck, of Boston, in respect of
the provinces named ; and it is objected that this Act is
not effective because the title to the patent was not at
that time either in Von Welsbach or Williams. I do
not think, however, that this objection should prevail.
Williams retained at least a partial interest in the
patent until the 2nd of April, 1892; and by the second
section of the Act referred to, it was provided expressly
that any person who had during the period between
the 2nd of March, 1891, and the date of the extensions
or renewals authorized by the Act, acquired by assign-
ment or otherwise any interest or right in respect of
the invention should continue to enjoy such interest
or right as if it had not been passed —showing very
clearly that it was the intention of Parliament to per-
mit the payment of the usual fee for renewal or ex-
tension of the patent irrespective of the person who at
the time the Act was passed would be entitled to the
patent. _

The question as to whether the Welsbach Incan-
descent Gas Light Company (Limited) were, on the
1st of September, 1894, the persons entitled to the
new patent is also in controversy. Mr. Hellmuth for
the plaintiff company thinks that the assignments in
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evidence show that at that date the Welsbach Incan-
descent Gtas Light Company (Limited) were solely
entitled to the patent; buton this point, after examin-
ing the several assignments, I agree with Mr. Martin
that there was an outstanding interest in Arthur O.
Granger in respect of the provinces of Quebec, New
Brunswick, Prince Edward Island, and Nova Scotia,
excepting the city of Halifax. Granger, however, as
appears from his affidavit of the 25th of August, 1894,
made in support of the application for the reissue, was
the general manager of the company, and in his affi-
davit he declares that the Welsbach Incandescent Gas
Light Company (Limited), were at that date the sole
owners of the said patent. I infer, therefore, that he
had either assigned his interest to such company by
some instrument not before the court, or that he was
under the assignment mentioned merely a trustee for
the company, and for this reason I think the objection
that is made against the patent of September, 1894, on
that ground, fails.

Another objection taken to the validity of the patent
of September, 1894, is that the Commissioner had no
authority or jurisdiction under the circumstances of
the case to cause such patent to be issued. By the
23rd section of The Patent Act, it is provided that :

Whenever any patent is deemed defective or inoperative by reason
of insufficient description or specification, or by reason of the patentee
claiming more than he had & right to claim as new, but at the same
time it appears that the error arose from inadvertence, accident or
mistake, without any fraudulent or deceptive intention, the Commis-
sioner may upon the surrender of such patent and the payment of
the further fee hereinafter provided, cause a new patent, in accordance
with an amended description and specification made by such patentee,
to be issued to him for the same invention for any part or for the
. whole of the then unexpired residue of the term for which the original
patent was or might have been granted.

The first occasion on which we find any provision
in any Canadian - statute on this subject is in the Act
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of the old Province of Canada, 12 Viect. c. 24, section
7, which enacts as follows:—

That whenever any patent heretofore granted or hereafter to be
granted as aforesaid shall be inoperative or invalid by reason of a de-
fective or insufficient description or specification, if the error have or
shall have arisen from inadvertency, accident, or mistake, and without
any fraudulent or deceptive intention, it shall be lawful for the
patentee to surrender such patent, and to obtain a new patent to be
issued to him fur the same invention for the residue of the unexpired
period of the original patent, in accordance with the patentee’s cor-
rected description and specification,

This provision was no doubt taken or adopted from
the thirteenth section of the United States Patent Act
of 1836, by which it is enacted:

That whenever any patent which has heretofore been granted, or
which shall hereafter be granted, shall be inoperative, or invalid, by
reason of a defective or insufficient description or specification, or by
reason of the patentee claiming wn his specification as his own in-
vention more than he had or shall have a right to claimn as new ; if
the error has or shallhave arisen by inadvertency, accident or mistake,
and without any fraudulent or deceptive intention, it shall be lawful
for the Commissioner upon the surrender to him of such patent, and
the payment of the further duty of fifteen dollars, to cause a new
patent to be issued to the said inventor for the same invention, for
the residue of the period then nnexpired for which the original patent
was granted, in accordance with the patentee’s corrected description
and specification (1).

The defendant claims that the Commissioner had in
the present case no authority to issue a new patent
because the surrendered pateni was not defective or
inoperative by reason of insufficient description or
specification or by reason of the patentee claiming
more than he had a right to claim as new; that there
was no error in that respect and that therefore it could
not be said that the error had arisen from inadvertence,
accident or mistake. The plaintiffs’ answer to that is
that the decision of the Commissioner is conclusive.
Referring to this question as it arises upon the United

(1) Walker on Patents 3rd Ed,, p. 594,




VOL. V.] EXCHEQUER COURT REPORTS.

States Patent Law it is said in the third edition of
Walker on Patents, section 221, that ,

It is still an unsettled question whether the decision of the Com-
missioner that the existence of the statutory ground for a reissue exists
when he grants a reissue is conclusive; or is a subject of review and
possible reversal in & suit for infringement of a reissue.

In a note to the section referred to will be found col-
lected for the use of counsel who have occasion to
argue, and of judges who have occasion to decide, the
question, a long list of the principal cases that support
the negative of the proposition, and also a list equally
long of those that support the affirmative. The same
question arises upon the Canadian statute, but there
is pot, it seems to me, in the form in which the pro-
vision is now enacted, so much room for a difference
of opinion and for a conflict of authority as there is in
‘the United States. By the Canadian Act, as it was
passed in 1869, and has been re-enacted since, the
Commissioner may entertain the application for a re-
issue if the patent is deemed defective or inoperative

for any of the causes mentioned. The use of the word.

“ deemed ” imports that a discretion, a judgment, is to
be exercised. [De Beguvoir v. Welch (1).] But by
whom ? In the first place, perhaps, by the applicant;
but in the end, and as a foundation for his juris-
diction, by the Commissioner. His jurisdiction does
not depend upon the patent being in fact defective or
inoperative for the reasons specified; but upon the
patent being deemed for such reasons to be defective or
inoperative. How is the court, in an action for the
infringement of the new patent, to try out the ques-
tion as to whether or not the Commissioner deemed the
surrendered patent to be defective or inoperative by
reason of insufficient description or specification; or by
reason of the patentee claiming more than he had a

(1) 7B.&C. 278,
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right to claim as new ? The patent might be neither
defective nor inoperative, and yet the applicant and
the Commissioner might be honestly mistaken and
might in good faith deem it to be defective or in-
operative. Must not the question in such a case be
concluded by the action of the Commissioner? It
seems to me that it must at least in an action for in-
fringement of the reissued patent. In respect of the
question as to whether the first Canadian patent in
this case was in fact defective or inoperative for any of
the reasons mentioned in the statute, I should, if it
were necessary for me to come to any conclusion upon
it, be inclined to agree with Mr. Martin that it was
neither defective nor inoperative. But that, as T have
said, is not the question upon which the jurisdiction
or authority of the Commissioner of Patents is founded.
That may be true, and still it may also be true that
the Commissioner deemed it to be defective or in-
operative for some one of the specified reasons; and in
that case he had jurisdiction to entertain the applica-
tion, and his action and decision must, I think, be
taken to be final and conclusive.

Another objection to the patent, and perhaps the
most important, is that the new patent is not for the
same invention as that which was the subject of the
earlier patent. The difference, as we have seen,
between the two patents lies in the statements of the
claim. In the patent of March, 1886, the inventor
after stating in his specification, amongst other things,
that his invention relates to the manufacture of an
illuminant appliance, claims as his invention an
illaminant appliance for gas and other burners con-
sisting of a cap or hood made of a fabric impregnated
with certain substances therein mentioned and treated
as therein described. This is, it seems to me, a claim
for an illuminant appliance manufactured in the way
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or method specified and described in the patent. We 1897
have seen that the illuminant appliance which could Tgz Aver
be prod‘uced by the process described was a new and c%‘;;i‘;gg:ﬁ
useful appliance, and that the process was also new Maxurac-
and useful. In that state of circumstances the inventor "= g Co.
was, it seems to me, entitled to a patent either for the O’BRI?N
process by which the appliance was produced, or for Reasons
the appliance produced by that process, or for both ; Tmdsment.
and that so long as it happens to be the case that the

process described is not useful for any other purpose

than that to which the inventor had applied it, and

the appliance cannot be made by any other process, it

is immaterial whether the patent is issued for the

process by which the appliance is produced, or for the
appliance produced by the process, or for both. In the

new patent, the patentee claims, as has been seen,

the method, described in the specification, of making

incandescent devices which consist in :—

impregnating a filament, thread or fabric of combustible material with
a solution of metallic salts of refractory earths suitable when oxidized
for an incandescent, and then exposing the impregnated filament,
_thread or fabric to heat until the combustible matter Js consumed.
The method or process here claimed is a method or
process described. in identical terms in the specification
to the first patent. The word “ device” is used instead
of the word * appliance,” but I do not see that the use
of the former word instead of the latter in any way
enlarges the claim. In respect of the use, in the process
of manufacturing the hood or mantle, of certain re-
fractory earths there is in the claim in the patent of .
September, 1894, no word of reference or limitation to
the refractory earths mentioned in the specification ;
“but it is conceded by counsel for the plaintiff that the
words “salts of refractory earths” occurring in the -
statement of claim in his patent must be limited or
restricted to suchrefractory earths as are mentioned in

19
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1897  the preceding part of the specification, or to their
TaE AUER equivalents. If this is a true construction of the
Cgf;i‘;ggjr specification, and I agree that it is, then the claim in
Manvurac- this respect is not larger than the claim made in the
Tmnff Co. patent of March, 1886 ; for while that claim is in its
O’BrIEN. terms for an appliance made by impregnating a cap or
Roasons hood with the substances mentioned in the specifica-
Juagment. tion  the law would give the patentee protection

against the use of any such substances as would be the
equivalents of the refractory earthsso described. That
has, I think, been determined in the English case
before Mr. Justice Wills, and in the Court of Appeal,
to which I have referred (1). There the defendant
claimed not to have infringed the English patent to
which reference has been made, because in making
the impregnating solution lanthana was omitted
and erbia substituted therefor; but it was held that
notwithstanding this departure from the formula, if
I may use the term, which the inventor had given
for the making of his solution, the defendant in that
case had infringed the patent. I am of opinion, there-
fore, that the new patent issued in this case was issued-
for the same invention as that for which the earlier
patent of March, 1886, was issued.

It is also contended that the reissued patent is
invalid because the applicant was guilty of laches in
making his application for the reissue. The doctrine
that the right of a patentee to a reissue is lost in cer-
tain cases by lapse of some time after the date of the
expiry of the original patent and before the applica-
tion for the reissue, has been established in the courts
of the United States and recognized in Canada. The
doctrine itself has no statutory support. The legis-
lature has not either in the United States or in Canada

(1) The Incandescent Light Co. System Ltd. 13 R, Pat. Cas.
Ltd, v. The De Mare Gas Light
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required that an applicant for a reissue should come
to the Commissioner within any definite. or specified
time. It is a doctrine that rests wholly upon the
authority of decided cases. The object aimed at by
the rule is good ; but the rule is, I think, open to some
objection when enforced by a court. If it were
applied by the Commissioner there would not be_the
same objection ; for if he refused to issue the new
patent hecause the application had been made too late,
the patentee would not have surrendered his original
patent, and would still have the benefit of it, what-
ever that might be. But if the rule is enforced by a
court very grave injustice may be done. Take, for
illustration, a. case in which there was a perfectly
good and valid patent, but which was deemed defec-
tive or inoperative for some reason. The question
whether it was defective or not might be a very
abstruse and difficult question. The Commissioner
deems it to be defective, and though a long time has
elapsed he accepts the surrender of the original patent,
one which was in fa¢t good and valuable, and causes
a new patent to be issued. Later the reissué comes in
question in the court, and the more valuable the
patent is the more likely it is to be infringed and to be
brought into question,and the court says to the patentee:
You were too late in making your application to the
Commissioner for the reissue and for that reason, and

289

1897
A 4
Tar AvER
INCANDES-
citNT LIGHT
ManvFac- .
TorINGg Co.

o,
O’BRIEN.

Reasons
oy
Jndgment,

that reason only, we refuse to sustain the new patent -

notwithstanding that the legislature has not imposed
any such terms or conditions upon you .or the Com-

missioner, and notwithstanding that we are not able

to restore to you the use and benefits of your sur-
"~ rendered patent.

That is a rule that I should not care to adopt or
follow wunless compelled to do so by the clearest

1934
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authority. If the reissue gives the patentee something
that he was not entitled to, then he should be held not
entitled no matter how promptly the application was
made ; but if nothing more is granted to him than
that to which he was entitled when the original
patent issued and the only effect of the reissue is - to
correct some error in the specification that arose from
inadvertence, accident or mistake, I do not see why,
after the issue of the new patent by the Commissioner,
he should be prejudiced by any delay in making his
application. But holding the view that I doin this case
that the new patent is for the same invention as the
surrendered patent, and that properly construed it is
not a larger patent and does not extend to the patentee
any greater rights or protection or monopoly than the
surrendered patent, I think I have no occasion to
come to any conclusion as to whether or notI am
bound in dealing with such a case to apply the doc-
trine of laches.

It is also objected to the validity of the patent that
the patentees have imported the invention contrary
to the provisions of The Patent Act and that they
have not manufactured it in accordance with the pro-
visions of such Act. The principal objection on this
ground is that they have imported the fluid for im-
pregnating the cotton fabric, and have mnot manu-
factured it in Canada. 1 donotthink I need add any-
thing to what I said at the hearing as to that. Ido
not see that the plaintiffs are in any way bound by
the statute to manufacture this fluid. I think itis

* open to them to buy it where and from whom they

please, and that it is no breach of the conditions of
this patent to import it. I am supported in that view
by the reference that counsel gave me to a decision of
the Court of Appeal of Douai, France (1), upon a like

(1) Le Droit, Jour. des Trib. No. 148, June 25th, 1896.
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question arising in respect of the 1mportatlon of this

fluid into that country.

It was also made an objection to the validity of this
patent that the patentees did not sell the illuminant
appliance or any product of the process for which the
patent issued, to any person in Canada desiring to use
it. The case that was attempted to be made out on
this point totally failed. It turned out that the wit-
ness who spoke of the matter, and who had been sent
to the plaintiffs’ office after this action was commenced
did not ask to purchase one of their mantles or hoods,
but asked to have such mantles or hoods attached to
galleries that he took with him to their office. That
the company’s officers refused to do, but they did not
refuse to sell, and they were at the time selling the
cap or hood to anyone who desired to obtain it at what
has not been challenged as a reasonable price. It
turned out, however, in the course of the examination
of one of the company’s officers that at first the price
for the hood or mantle was put at” $100,.and that, it
seems to me, might well be held not to be a reasonable
price. But it was not shown that at that time any
person desired to obtain one of the hoods or mantles,
or that any demand was made for it, or that there was
any refusal to sell it at a lesser price. If at that time
and before the price was reduced, which was very soon
. after, anyone desiring to use or obtain the mantle had
demanded it and had been refused except at the price
mentioned, the question must of necessity have arisen
as to whether or not the condition upon which the
patent is held had not been broken. On the whole, I
am of opinion that I ought not to declare the patent
forfeited for any breach of the condition to manufac-
ture in accordance with the provisions of the statute.

We comé now to the question of infringement, and
as to that the plaintiffs concede that unless they could
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restraining the defendant from doing the acts com-
plained of, they cannot succeed under the patent of
September, 1894, that is, unless the thoria and ceria
solution used by the defendant is an equivalent of the
solution indicated and described in the specification
to the first Canadian patent, the patent has not been
infringed. Upon the evidence before the court, I find
that the thoria and ceria solution used by the defend-
ant is the equivalent of the solution mentioned in the
specification to the first Canadian patent.

Before leaving this question of infringement I ought,
perhaps, to refer to the contention made on behalf of
the defendant that under any circumstances he would
at least be entitled to import for use or sale illuminant
appliances made in a foreign country in accordance
with the process protected by the plaintiffs’ patent.
With that view, however, I cannot agree. I think
that the law is well settled to the contrary, and I need
only refer for this purpose to the cases cited by Mr.
Hellmuth, viz.: Elmslie v. Boursier (1); Wright v.
Hitchcock (2) ; Von Heyden v. Neustadt (3).

That, I think, disposes of the principal matters in
coutroversy in this case. There were. however, some
other objections that were taken at the hearing, but it
is not necessary to add anything to what was then
said. In the result, I find all the issues in favour of
the plaintiffs, for whom there will be judgment with
costs. The plaintiffs are also entitled to an injunction,
and to an account of the profits made by the defendant
in manufacturing, selling, letting or hiring of the
illuminant appliances made in accordance with the
process protected by the patent in question in this case.

Judgment accordingly.
Solicitor for plaintiffs: C. A. Duclos.
Solicitors for the defendant: Foster, Martind&Girouard.

{1) L. R. 9 Eq. 217, (2) L. R. 5 Ex. 37,
(3) L. R. 14Ch. D. 230.
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GEORGE GOODWIN........c.ooeeenenevenne.. OLAIMANT ;
AND ’ -
HER MAJESTY THE QUEEN...,........ RESPONDENT.

Public work— Contract— Progress estimate —Satisfaction of Engineer— How
to be empressed—Dictum of Appeal Court followed.

By clause 25 of the claimant’s cousract with the Crown for the con-
strucion of a public work, it was, inter alix, provided : “ Cash
“ payments, equal to about 90 per cent. of the value of the work
“ done, approximately made up from returns of progress measure-
“ments and computed at the prices agreed upon or determined
“ under the previsions of this contraet, will be made to the con-
“ tractor monthly on the written certificate of the engineer that
“.the work for, or on account of, which the certificate is granted
“ has been duly executed to his satisfaction and stating the value
“ of such work computed as above mentioned—and upon approval
“ of such certificate by the Minister for the time being ; and the
“said certificate and such approval thereof shall be a condition
“ precedent to the right of the contractor to be paid the said 90

“ per cent. or any part thereof.” The certificate upon which the -

claimant relied was expressed in the following words: I hereby
“ certify that the above estimate is correct, that the total of work
“ performed and materials furnished by G, contractor, up to the
“ 30th'November, 1895, is three hundred and seventy-six thonsand
“ nine hundred and seventy and %y dollars ; the drawback to be
“ retained thirty-seven thoussnd six hundred and ninety and
“ % dollars ; and the net amount due three hundred and thirty-
“ nine thousand two hundred and eighty dollars, less previous
“ payments,” '

The terms of the clause and the form of the certificate above recited
were the same as those discussed in the case of Murray v. The
Queen (26 Can. S. C. R. 203), in respect of which the opinion was
expressed in the judgment of the court that the certificate was
not sufficient to maintain the action. '

Held, (following the expressed opinion in the case cited) that the
certificate in this case was not sufficient.
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THIS was an action to recover certain moneys alleged
to be due to the claimant upon a contract for the con-
struction of a public work.

The claimant was the contractor with Her Majesty
for the construction of certain works on Sections 4, 5,
6 and 7 of the Soulanges Canal under a contract dated
the 9th of May, 1898, and the specifications and draw-
ing annexed thereto or referred to therein.

By his statement of claim the claimant sought to
recover ninety per cent. of the amount claimed to be
payable under a progress estimate, alleged to have
been given on the 28th of February, 1896, under the
written certificate of the Engineer. It was alleged by
the claimant that this progress estimate and certificate
was given pursuant to, and in full compliance with,
clause 25 of the contract.

The claim was referred to the court on the 7th of May,
1896, by the Minister of Railways and Canals, under
the provisions of section 23 of The Exzchequer Court
Act, which enacts as follows: “ Any claim against the
“ Crown may be prosecuted by petition of right, or may
“ be referred to the court by the Head of the Depart-
“ ment in connection with which the claim arises, and
“ if any such claim is so referred no fiat shall be given
“ on any petition of right in respect thereof.”

Reference is directed to the reasons for judgment for
a statement of all the material facts of the case; but
the pertinent clauses of the contract, the progress
estimate and certificate in dispute, and the report of
the resident engineer in reference to such estimate
and certificate are given in full below.

[EXTRACTS FROM CONTRACT.]

8. That the Engineer shall be the sole judge of work and material
in respect to both quantity and quality, and his decision on all
questions in dispute with regard to work or material chall be final,
and no works or extra or additional works or changes shall be deemed
to have been executed, nor shall the contractor be entitled to payment
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for the same, unless the same shall have been executed to the satis- 1897

faction of the Engineer, as evidenced by his certificate in writing, Gm“m
which certificate shall be a condition precedent to the right of the .
contractor to be paid therefor, . THE

25. Cash payments equal to about ninety per cent. of the value of - QuEen.
the work done, approximately made up from returns of progress Statement
measurenents and computed at the prices agreed upon or determined ©f Facts-
under the provisions of this contract, will be made to the contractor
monthly on the written certificate of the Engineer that the work for,
or on account of, which the certificate is granted has been duly
executed to his satisfaction and stating the value of such work com-
puted as above mentioned—and upon approval of such certificate by
the Minister for the time being and the said certificate and such
approval thereof shall be a condition precedent to the right of the -
contractor to be paid the said ninety per cent. or any part thereof.

The remaining ten per cent. shall be retained till the final comapletion
of the whole work to the satisfaction of the Chief Engineer for the
time being, having control over the work, and within two months
after such completion the remaining ten per cent. will be paid. And
it is hereby declared that the written certificate of the said Engineer
certifying to the final completion of said works to his satisfaction
shall be a condition precedent to the right of the contractor to
receive or be paid the said remaining ten per cent., or any part thereof.

26. It is intended that every allowance to which the contractor is
fairly entitled, will be embraced in the Engineer’s monthly certificates ;
but should the contractor at any time have claims of any description
which he considers are not included in the progress certificates, it will
be necessary for him to make and repeat such claims in writing to the
Engineer within thirty days after the date of the despatch to the con-
tractor of each and every certificate in which he alleges such claims to
have been omitted. '

27, The contractor in presenting claims of the kind referred to in
the last clause must accompany them with satisfactory evidence of
their accuracy, and the reason why he thinks they should be allowed.
Unless such claims are thus made during the progress of the work,
within thirty'days, as-in the preceding clause, and repecated, in writing,
every month, until finally adjusted or rejected, it must be clearly un-
derstood that they shall be for ever shut out, and the contractor shall
have no claim on Her Majesty in respect thereof.

33. It i3 hereby agreed, that all matters of difference arising between
the parties hereto upon any matter connected with or arising out of
this contract, the decision whereof is not hereby especially given to

-the Engineer, shall be referred to the Exchequer Court of Canada and
the award of such court shall be firal and conclusive,
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PROGRESS ESTIMATE AND CERTIFICATE.
Folio 658.
RAILWAYS AND CANALS.

T No. of Estimate, 24.

SuMMARY of the Estimates in favour of George Goodwin, Contractor, for work done and
materials delivered up to 30th November, 1895, at Sections Nos. 4, 5, 6 and 7, Soulanges Canal.

AUTHORITY BY DEPARTMENT oF RAILWAYS
AND CaNALs.

| Amount 5 cts

1
- ‘Name of the person to
Date \Number 500 {he Letter

of of ' . { - !
authorizing the expen- : 376,970 40

Letter.| Letter. diture is addressed. thorized. F 76,97

On extra work ordered to !
" be proceeded with by letter
I ' No. , g
dated l
! " On extra work ordered to

l | b;'a procesded with by letter |
! 0. ] |
]

— i C; !
Liss. Co s 2\
Amount returned for pay-lists 3 FEBY. 28. 1896. &
and accounts ....... . ..... ‘ ) ’ -
Amounts returned for work done ! "Yo . o .
under other contracts, or for eou , OQ\ !
extra work authorized and not Ntanty's

|
included in present summary . ! i

Amount returned under present) i Less drawback, 109, say...... . 87,690 40
summary.. .. .. e e J ‘ ‘ - —
— | $ 339,280 00

Forming the total amount cer-} : 266,020° 00
tified up to date against sum {In pencil){ —_— —
authorized. ... ............. f | 78,260 00

I hereby certify that the above estimate is correct, that the total value of work performed
and materials furnished by Mr. George Goodwin, contractor, up to the 30th November, 1895,
is three hundred and seventy-six thousand nine hundred and seventy and 4% dollars ; the
drawback to be retained thirty-seven thousand six hundred and nmety and #% dollars;
and the net amount due three hundred and thirty-nine thousand two hundred and eighty

dollars, less previons payments,
(Sgd.) THOS. MUXNRO.

Dated CotEAU LaANDING, P.Q., Signed by me suliject to conditions stated
26th February, 1896, in my letter of 26th Feb,, ‘6.
T M.
Lstut unvunt certified on this contract................ 8376,970. 4%y

COLLINGWOOD SCHREIBER.

Certified as regurds item No. & in accordance with letter of
Deputy Minister of Justice, dated 15th Jun., 1896,

Ottawa, 27th Feb., 1890, Chief Enginecr.

EnciNerr's Avpit OFFICE,
Department of Railways and Canals.
Examined and checked,
. A, MOTHRERSILL,
27-2-96,
Progress and final estimate sheet.
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[RESIDENT ENGINEER'S SPRCIAL REPORT.] ) 1897
SouLaNeEs CavaL, ENameer’s OFricE, Coreau Lanoine, P.Q.,  Goopwiy
26th February, 1896. . v.
Tue

Sir,—1 have your letter of the 20th ult., with copies of corres- Quegn,
pondence respecting & claim of George Goodwin, coutractor, in refer-
ence to the embankments on sections Nos. 4, 5, 6 and 7, of the Soul-
anges Canal.

Statement
of Factsa.

There is no precise statement of this claim in my possession, but [
‘understand that a decision has been given by the late -Hon. Minister
of Jusfice, to the effect that all the embankments on these sections
muet be paid for as water-tight throughout, and this decision must
govern the preparation of the progress estimates. .

The la.st of these was up to the 30th November, 1895. This shows >
the total earth excavation to be 1,103,713 ; water-tight banks 450,733.
Should the whele be paid for as if made into water-tight embank-
ments, the estimate wounld.be as fu]l'ow,s —

Excavation as above 1,108,713 ¢. Yy As all this went into the banks,
the amount of the latter would be (with 10 per cent. deduction for
shrinkage) 993,340 ¢. y. As a matter of fact, however, the balance of
542,607 ¢, y., now returned as water-tight, is spoil bank, made up
partly of sand, sod, loam and other pervious materials standing upon
the unmucked surface of the natural ground. It was merely designed
to back up the watér-tight lining of the inside slope of the prism,
which was put in as specified, This amount of 542,607 eubic yards
was not intended to be made water-tight, nor was it ordered to be
made water-tight, nor has it been made water-tight in accordance with -
the agreements of clanse No. 11 of the specification written by me for
sections 4, 5, 6 and 7 of this canal.

This question appears to me to be one of fact only, and I therefore
respectfully desire to state my firm adherence to the views which 1
have previously expressed on tke matter, I have, however, prepared
the accompanying estimate at your request, with the distinct under-
standing that my responsibility in referemnce to it does not extend
further than what would attach to a mere statement of quantities.

I am, sir,
Your obedient servant,
THOMAS MUNRO,
' _ M. Inst, C.E.
CoLLINGWOOD SCHREIBER, Esq., C.M.G:,
Chief Engineer of Canals, Ottawa. Lt

The case was tried before the Judge of the Exchequer -
Court on the 19th and 20th June, 1896; and at the
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conclusion of the hearing a preliminary judgment,
under Rule 124, was ordered to be entered for the
claimant, upon the merits, for $58,260; leave being
reserved to the claimant to move to increase the
amount of judgment to $73,260, and to the Crown
to move to set it aside or to reduce it.

On the 27th and 28th of October, 1896, the motions
upon the questions reserved to both parties were
argued. |

B. B. Osler, Q.C., in support of claimant’s motion to
increase amount of judgment :

‘We now press upon the court that we are entitled
to recover herein the amount shown by the progress
certificate, the amount forwarded by the Deputy
Minister to the Audit Department for payment. This
substantially is a motion to increase the finding of
your lordship by the sum of about $15,000. ‘

Now, acting upon the spirit, if not the letter of the
26th and 27th clauses of the contract, this claim was
persistently brought before the Crown. True, the
Crown never despatched, under the strict terms of
clause 26, the estimate ; but, nevertheless, we came to
know of what was being allowed, and we made, as [
think my learned friends will concede, a constant claim,
and presented our evidence and argument why they
should be allowed. By virtue of such a claim being
made under the 27th clause of the contract, and there
being a matter of law arising, in the view of the Depart-
ment of Railways and Canals, it appears to have been
referred to the Minister of Justice, and wupon his
opinion, the ultimate opinion formed, a certificate was
given, properly signed by the Chief Engineer, approved
of by the Minister, as shown by his affidavits and by
the evidence of Mr. Schreiber, and forwarded to the
Auditor’s Department certified by the two letters of the
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28th February, one to the Secretary of Railways and
Canals by the Chief Engineer, the other by the Deputy
Minister to the Audilor-Greneral asking for the specific
cheque, being the amount we sue for..

Then, why should that not” be treated as a definite
action of the Crown under the contract ? Why should
not the Crown pay? It is a deliberate action of the

"Crown. No error can be charged. They had all the facts

before them. Evidence had been taken before the Depart-
ment—the evidence of the resident engineer. There
was the strong view of Mr. Schreiber. These matters
bemg such matters as my learned friends now urge,
were urged before the Department. It is not as if they
made any erroneous judgment from want of sufficient
facts before them. The whole contention of my
learned friend was vigorously put before the Depart-
ment, and it was upon the weighing of the merits
of the contention on both sides, that a conclusion

was arrived at. Of course no wrong-doing can be,.

or is, suggested, on the part of any officer. But
supposing the Department of Justice came to an
erroneous conclusion, is it for this court to correct it 2
Can this court correct it? Can this court sit as an
upper chamber over departmental decisions, where
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those departmental decisions are approved of by the -

Minister of the Department? Is the action of the
Minister subject to review ? Can this court say that
the Minister was wrong, and that he ought not to have
given such an opinion, that the Deputy Minister, act-
ing on the knowledge of his Minister,should havestated
such an opinion? Are these matters subject of review
by the court, or are they only subject to review by the
court of parliament andipublic opinion ? So I submit
with great confidence the proposition that all we have
to do is to show that the requirements of our contract
have been fulfilled ; and that it is not competent for
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this court to say Mr. Munro’s opinion was right, or Mr.
Schreiber’s original opinion was right, or that we will
weigh the opinion given by one Minister of Justice
against the opinion given by another Minister of
Justice. I submit that suchisno function of this court.
This court has simply to be satisfied that the require-
ments of the contract have been complied with. Is

‘there a certificate? What does it call for? Has it

been approved by the Minister? Upon the answer to
those questions, quite apart from the merits, entirely
distinet from any merits, we may not be entitled to
one farthing on your lordship’s view of the facts, and
if that was the case we were not entitled to a farthing,
and if we have got the certificate by anything false,
anything frandulent on the part of the contractor, then
the Crown could by its own suit review the certificate
and set it aside, but that is not this case.

[By the Court: But possibly they might, in a
proper action, have it reviewed where it had been
issued through inadvertence, or through some error,
without fraud on the part of any one?]

Well, it cannot be sald, with the discussion and
argument — the departmental discussion and argwment
—that has taken place here, that there was any impro-
vidence or inadvertence in issuing the certificate.
That is not the case made. The case counsel for the
Crown make is this: TUnder this contract the proper
construction does not give this item to the contractor.
Supposing that was a legal question of nicety, and the
Department had decided it in the opinion of this court
wrongly, could the court review it? That brings us
merely to the argument I presented a few minutes
ago, that your lordship cannot say that because you
have a different view of the law upon the facts that
are disclosed in this case, therefore you are able to say
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the certificate was issued impro'vide_ntly and should.

not have been given.

I might argue now that we have nothing to do with
either the adverse or favourable opinions of any
Minister of Justice; that our contract calls for a certi-
ficate by the Chief Engineer, and an approval by the

Minister of Railways and Canals. That we say we

have. We do not care how it was obtained. Now,
the Crown has never repudiated or called back that
certificate. On the contrary, the Crown passed it on
to the Auditor-General for payment. The Crown has
never instructed the Engineer and said, you have
made a mistake, make up another document ; but the
Crown comes here and says the Engineer was wrong
in certifying, and the Minister was wrong.

If this court can sit in review on the action of the
Minister of Railways and Canals in allowing a pay-
ment on a contract, could not this court assume to
itself the function of reviewing the propriety of each
payment certified to the Awuditor-General in any
department? That is what the court is asked to do
here. The Minister of the Crown acts for the Crown,
the Crown has approved of the payment through its
proper Minister, and now Her Majesty’s judge, Her
'Majesty’s~ “court, is asked to say that Her Majesty was
wrong in the departmental details upon which that
certificate was founded. If money is obtained from
the Crown by frand or wrong, of course there is a
method of getting it back through this court. But as
this case stands, I simply propose to ask your lord-
ship to come to the conclusion that a certificate has
been given, which has been approved by the Crown,
.and there we rest, and we ask that effect should be
given, full effect should be given, to that certificate.

Now does certificate *“*28" bar us in any way ?
We submit, having regard to the provisions of clauses
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26 and 27, it does not. We submit that the direction
is to the contractor to keep pressing his claim until
it has been adjusted, and that this matter has been now
adjusted, and that the certificate is sufficient.

Then with reference to the approval by the Minister.
Now while the Engineer must give a * written cer-
tificate,” the word “ written ” precedes the word © cer-
tificate” of the Engineer ; but no such word precedes
the word ‘‘approval” of such certificate by the Minister.
There is no pretence for saying that the Minister must
approve in writing. Contrast the words ‘‘ on the writ-
ten certificate of the engineer,” and “upon the ap-
proval of such certificate by the Minister for the time
being.”

We get the approval of the Minister by the formal
action of his Department, if it is only formal, the for-
warding for payment. The forwarding for payment
is the approval of the Department of which the Minister
is the head. We have it wivd woce here from Mr.
Schreiber, that the Minister did approve of this pay-
ment. We have it npon the affidavit of the then
Minister, The Honourable Mr. Haggart ; but, I submit,
that the approval of the Deputy is necessarily the
approval of the Minister. The Interpretation Act to
which your lordship has been referred, the provisions
of the Railways and Canals Act, show that the terms
are interchangeable in the various functions to be per-
formed by the Minister and by the Deputy. That
would render a case for me to rest upon the Deputy’s
letter of the 28th of February to the Auditor-Greneral as
an approval. The approval of the Minister, upon such
a letter, would be presumed. I submit that your
lordship can neither amend Mr. Munro's measure-
ments, or Mr. Schreiber’s approval of them, by deduct-
ing 100,000 yards, or a yard; but that the certificate
must stand for all that it calls for.
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That the certificate is sufficient in form we refer to
Hudson on Building Contracts (1).

The principal case there quoted is Harman v. Scott
(2). There is also reference to the case of Wyckoff v.
Megyers (8). The contract in the latter case called for
the work to be done “in a good workmanlike and
substantial manner to the satisfaction and under the
direction of the architect.” ‘To the satisfaction, &ec.,”
is the wording of our document. (In the American
case the certificate is: “ This is to certify that the last
payment of $1,800 is due, etc., etc., as per contract,”
signed by the architect.) That was held sufficient. That
covered satisfaction. And, generally, it may be laid
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down that if a certificate of payment and satisfaction -

is required a certificate for payment will imply a cer-
tificate of satisfaction. It necessarily must. Cole-
ridge, C.J. in Laidlaw v. Hastings Pier Co. (4),
speaking of the matters which are conditions precedent,
says: “they are to be taken into account, it seems to

me, by the engineer, the agent of the defendants, to -

protect them, and when a request is made for the
sending in of an account, the right to which is
to be ascertained by certificates, the engineer is to go
into all these matters, is to satisfy himself that the con-
ditions precedent to the rights of the defendants have
- been fulfilled, and he would have neglected his duty
if he had certified for any work, if any of the stipu-

lations of the contract-which he, as the agent of the

defendants, was to enforce, had not been complied
with.” :

So that in that extract from the judgment of Lord
Coleridge he gives the reason why a certificate for
payment must necessai'ﬂy be a certificate of satisfac-

(1) 2nd ed. vol 1, p. 204. (3) In 44 N.Y., 143, .
(2) 2 Johnston’s New Zealand  (4) Jenk. & R. Arch. Leg.
Reports 407. _ Hdbk. 4 ed. App. p.238.
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tion. It must be borne in mind too in considering
the nature of the certificate that should be granted,
that this contract differs, and this certificate differs,
from that class of progress certificate thal is treated
of in Hudson. A progress certificate upon a lump
sum contract is a totally different thing to a progress
certificate on a schedule of quantities and prices; and
the cases must be carefully distinguished asto that.
[Cites Hudson on Building Contracts (1).]

It is only 10 per cent of that which has gone before
that can be the subject matter of the final certificate.
Under this contract quantities cannot be corrected in
the final certificate. The quantities given by the pro-
gress certificate are final. (Refers to clauses 26 and 27
of the contract.)

The authority or the jurisdiction of the Engineer in
dealing with this matter, I submit, is perfectly clear
upon the contract. The clause under which the Chief
Engineer gets his authority to deal, apart of course
from the payment clause, is clause 8 of the contract.
That clause as originally constructed, and as it appears,
I think, in almost all the contracts which have been

- passed or entered into by the Department of Railways

and Canals, and in faci all the departments of the
Government prior to some of the more recent works,
such as the Soulanges Canal; embodies the lines which
have been struck out in this contract.

Under that contract what the Chief Engineer had to
pass his opinion upon was as to how much work has
been done, and whether the quality of the work was
according to the contract. That is to say, consistently
with the power which he has under the other clause
of the contract, of saying' to the contractor, this
work you have done is not up to what the contract
calls for, it is bad material, or it is bad workmanship.

(1) 2nd ed. vol. 1, p. 288,
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He has a right, and he has the absolute right, to pass
upon that matter. He has also the right to pass upon
the question of quantity; but as to the question of
classification, or as to the question of the construction
of the contract or interpretation of the plans, drawings
‘or specifications, he has no authority whatever under
this contract. :

He has dealt and did deal propetly in this certificate
with the question of quantity, and with the question
of quality. He has no objection to make, he has no
complaint to make, as to the way in which the con-
tractor carried out the orders that were given to him.
He carried out the work.as he was told to doit. There
is no pretence that he did not. As to the quantity
there is no question and no dispute. The only question
as Mr. Schreiber himself says, in his evidence, was one
of the question of the construction of the contract or
of the specification. That he says in so many words.
That he says was the only dispute with reference to
the matter. That being the case, upon whom did it
devolve to seltle that matter. It devolved upon the
parties to agree upon it if they could; not upon Mr.
Schreiber to- agree with Mr. Goodwin about it; not
with Mr. Schreiber to say I do not agree with you, and
therefore you must come to the court. Itis, in the
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event of a dispute, not between the Chief Engineer and -

the contractor, but under clause 33 it is agreed :—

“ That all matters of difference arising between the
parties hereto upon any matter connected with or
arising out of the contract, the decision whereof is not
hereby especially given to the Engineer, shall be
referred to the Exchequer Court of Canada.” '

Now has that point ever arisen, or has that case
ever arisen where it could be said there was a dispute
between the proprietor, the Government in this case,

2014
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1897 and the contractor, that would necessarily drive us or

Goopwiny Yefer us to this court? I submit not.
PV

Tag A. Ferguson, Q.C. followed for the claimant: I only

QUEEN.  wish at this time to put forward one branch of the
Argument Case. I say the point had not arrived when the case
or2uiel could be taken out of the course that has been taken by
the Crown. The time had not arrived when under
clause 38 the case should have been referred to the
court. The Engineer had given his certificate, and it
was a matter properly within his jurisdiction under
the contract.

Then so far as the approval of the Minister is con-
cerned, I really think it is only necessary to submit
the principle that evidence of any sort, with reference
to any matter, only requires to be in writing if it is
provided by the contract or by statute that it must be
in writing. Oral evidence is just as good as written
evidence but for the provision of a statute, or but
for the provision of a contract. There is nothing to
prevent oral evidence being given in any case as well
as written evidence except where it is distinctly pro-
vided that it shall be in writing. I would only refer
to two authorities upon that which is with regard to
the construction of a certificate being in writing. If
a certificate need not be in writing, surely there is a
greater reason why the approval of the Minister need
not be in writing.

[(Cites Roberts v. Watkins (1); Kain v. Stone Com-
pany (2).]

Then counsel for the Crown have in their notice of
motion raised a question—I think it was contended
also at the trial—that there was no right of action
upon a progress estimate.

[By the Court : I am bound to hold that there is,
in view of the Murray case (3).]

(1) In 14 C. B. N, 8. 592, (2) 39 Ohio, 1.
(3) 26 Can. 8. C. R. 212.
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And in view also of express English authority, I cite
Pickering v. Ilfracombe: Railway Company (1), which
was relied on in the Murray case.

The Solicitor-General of Canada, agamst the - motion
to increase judgment

- Counsel for the clglmant contend that in so far as the
branch of the case- with which we are now dealing is

concerned, he must succeed for the whole of the amount
of the certificate. That is to say, that the certificate

substantially is conclusive as between the parties.:

Qur argument will be that we concede the point that
the Engineer’s certificate is an essential requisite to

enable. the claimant to succeed, and we grant that

he must succeed for the total amount of the certificate,
so far as this branch of the case is concerned, or not
at all.

My argument will be, therefore, ﬁrst that the En-

gineer's certificate is requisite, and in that respect I
go with my learned friend, perhaps not altogether in
the same direction, but so far as to say that if the
certificate is good and wvalid, it is binding upon both
the parties to the case.
" I contend now that there is no certificate at all upon
the record; and there being no certificate, of course
there is no case, and the suppliant cannot succeed, not
only as to the total amount of the certificate, but as to
any portion of it.

The contract which determines the rights and dutles
of both the parties was made on the 9th of May, 1893,
as my learned friend Mr. Osler said a moment ago.
Under that contract it is provided that Goodwin, the
claimant here, is to perform certain works in connec-
tion with the construction of the Soulanges Canal.
He isto perform these Works for the Government of

(1) L. R. 3 C. P, 235,
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1897  Canada. The obligation on his part is to perform the
Gooowix Works according to the plans and specifications, the’
roe Plans and specifications being part of the contract

Queey, entered into between them. By the contract, which
Argament 18 the law of the parties and which is the measure of
of Comnael the rights and liabilities upon bothlsides, it is provided

that the works so to be done by this contractor for the .
Government of Canada are to be so done and per-
formed, not only in accordance with its specifications,
but in accordance, to a certain extent, with the direc-
tions of a man who is upon the ground for the pur-
pose of seeing that Goodwin performed his duties
under the contract. It is also provided that the
Government of Canada is to pay him for the work
so to be done at a certain price. As is customary, as is
usual, it is provided that the amount to be paid to
Goodwin for the work so to be done by him is to be
ascertained and determined by a man chosen by con-
sent by the two parties to the contract, and by whose
finding both parties agree to be bound. There is
nothing unusual in this contract. It is one of those
contracts, it follows in the line of those which have
been before the court a dozen times. Then I sub-
mit, as a matter of law, about which there can be no
doubt that if the matter is not complicated by any
other issue, as the contract provides that the cer-
tificate of the Engineer is to be final and binding
between the parties and a condition precedent to
the right to bring the action, then until such time
as such certificate of the Engineer is obtained, there is
no right of action at all in the first place, no right to
bring the matter before the court, no money due and
exigible under the contract; and, secondly, that by
that certificate of the Engineer, final and conclusive as
I contend, both parties are bound, the contractor as
well as the Government.
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There is no necessity of citing authority upon that
point. I have several to which I might refer, but the
court is aware the matter is so well settled now it may
be absolutely considered to be beyond the point of
argument. '

What are the conditions here? Itis provided here;
first, that the specifications annexed to the contract are
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part of the contract. Then, by section 8, the Engineer _

is to be the sole judge of the work. By section 85,
payments are made on the certificate of the Engineer;
the certificate is a condition precedent. Section 1 de-
fines what is meant by the term * Engineer.” The
work is done under the contract, and a certificate is

given by the Engineer under the contract on the 30th -

November, 1895. Subsequently, what I might call
the classification of the work is altered, or the price
to be paid for it is altered. The Engineer in the exer-
cise of the undoubted powers conferred upon him by
the contract, measures and ascertains the quantity of
work done by the contractor, and says that quantity of
work so done by you entitles you to receive from the
Government a money payment of so much. That is
the act of the Engineer practically chosen and selected
by the parties, and that is the finding of this Engineer,
uninfluenced, uncontrolled by anything except by that
which appeals to his own individual judgment. Not
being content with the view of the contract taken by
the Engineer, an appeal iz made to the Minister of
Railways and Canals. He then refers the matter, act-
ing for the Dominion of Canada, for one of the parties
to the contract, to the Department of Justice and gets
from the Department of Justice an opinion as to the
construction to be put upon the contract. That is to say,
he substitutes the Department of Justice, represented
by the Minister of Justice, for the Engineer chosen by
the parties to determine what were the rights and
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1897 duties of the parties under the contract. I grant at
" Gooowry once that authority will be found for the proposition
e that an Arbitrator may seek light outside of himself,
Queen. and getinformation which will enable him to come to
Argument 3 conclusion upon the point submitted to him to be
" decided, provided that he adopts the information or
adopts the opinion that he gets irom the outside, makes

it his own, and finds accordingly. The court's atten-
tention will no doubt be drawn to the case of Rolland

v. Cassidy (1), a case decided in the Privy Council,

a case which came from the province of Quebec.

I may draw the court’s attention to the fact that

that case is not in point at all, because that was a

case where the arbitrators acted, according to a well
known' rule with wus, as amiables compositeurs, where

they practically have the right to do anything they
choose; but there is authority outside of that, where

it is stated that it is open to the arbitrators to seek
Jlight. Let me draw your lordship’s attention to

the broad distinction between that case and the

case that is before you. Whereas it is open to an
arbitrator perhaps to seek for information elsewhere

in order to enable him to come to a conclusion himself,
provided he, taking that information, makes it his

own and then acts as if the information had emanat-

ed from himself, yet mark the difference between

that case and this, where the arbitrator, doing that
which the contract says he had no right to do, per-
sisting in the conclusion to which he comes at the
suggestion or at the dictation of one of the parties to

the contract, does that which in his own judgment

he ought not to do. Not only does he not adopt the
advice that is given to him by one of the parties to

the contract, but rebels against it, protests against it,

and says: “In defiance of what you say to me, I simply

(1) 13 App. Cas. 770.
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act in this matter as if I did nothing further than
simply perform a ministerial act.”

If it was open to the Department of Justice to advise,
not the arbitrator but the Department of Railways
and Canals, so as to influence them to do that which
in this case may be construed as favourable to one of
the parties to the contract, and if that is cornclusive
and binding, what becomes of the position of the party
who contracts with the Government, and who feels
that notwithstanding that he accepts a contract under
which a third party who is acceptable to him is to be
an arbitrator between them, that that third party,
whatever may be his own judgment and his own con-
clusion, would be forced to come to an entirely different
conclusion at the dictation of an employee of one of
the parties to the contract ?

My learned friend has argued very strenuously
that this progress estimate was not in truth what is
generally known as a progress estimate, but that is
practically a final estimate, that it was to be dealt
with as such. I say that in my judgment that conten-
tion is correct, because the classification of the work,
or the scheduling of the prices of the work, was con-
clusive and could not be altered, under the authority
of Murray v. The Queen (supra), by any subsequent
action, in case anything had been paid to him to which
he was not entitled. If that be the case, if this in
reality was a final estimate, if under the authority of
the Murray case it was a final estimate, was the
Engineer when he gave his estimate not functus oficio,
and had he the right, having given an estimate in that
way, to subsequently alter and change the circum-
stances under which he did alter it, that is to say, at
the dictation of the Department of Justice? He
certified the certificate simply because he is made to do
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8o in consequence of instructions received from the
Department of Justice. '

To what extent is a certificate given under these
conditions a compliance with section 25 of the con-
tract 2 I say that it is no compliance whatever; that
it does not in any way comply with the terms of that
section ; and it affords no relief, it affords no grounds
to the contractor upon which he can rely to obtain
payment from the Government, because if it is open
to the Government to force the Engineer in conse-
quence of advice obtained in this way to do that which
he has done in this particular instance, it would be
again open to them to force this arbitrator, to influence
him in a direction hostile to the contractor, ard to take
from him, to dispossess him of, the character of arbi-
trator which the parties clothed him with at the time
they signed the contract.

We are, therefore, reduced to the point that the only
question to be dealt with by your lordship is whether
or not that certificate is a good certificate within the
meaning of the terms of the contract. Upon this point
I refer to Goodyear v. The Muyor of Weymouth (1);
Roberts v. The Bury Improvement Company (2).

C. H. Ritchie, Q.C., followed, against the motion :

The argnment in respect of the certificate may be
summarized shortly in this way:—

First, it is not a binding certificate, because at the
time the Engineer gave the certificate he was functus
officio in respect to the classification refrred to therein
inasmuch as he had, in a prior certificate, No. 28,
dealt with the same matter and disallowed the claim
of the contractor.

What I particularly desire to direct your lordship’s
attention to is that estimates Nos. 23 and 24 deal with
just the same amount of work. In other words, esti-

(1) 35 L. J., N. S, 13. ) L. R. 5 C, P, 310.
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mate No. 23 deals with the amount of the work done
up to a certain date, viz. up to the 30th November,
1895. In that estimate the Engineer allows the total
. quantity of excavation as 1,108,713 cubic yards, and he
allows as earth in water-tight banks 450,783 cubic yards.
Then after that the matter was again pressed by Good-
win upon the Department of Railways and Canals, and,
as my learned friend pointed out, after it was then
pressed, a reference was made to the Minister of
Justice, who, on the 15th of January, 1896, expressed
his view to the Railways Department, or the Minister
of Railways and Canals, that the claim was one that
ought to be entertained. Then we have certificate
No. 24 given. No. 24,if your lordship will look at it,
18 a certificate given on the 28th February, 1896, and
is an estimate of work done up to the 30th November,

1895. In other words, dealing with exactly the same
amount of work, because there is no pretence there
was anything else embraced in this certificate ; dealing
with the same thing. Then we find the Enwmeer on
that date, making a different classification.

We have then to discuss.the question in this aspect :
Was it a matter that the Engineer was entitled to
deal with under the terms of the contract and
specification? Was the matter of classification one
thal came within his province under the contract
and specification ? If so, and if both parties assented
that he, owing to his peculiar knowledge and skill as.
an Engineer, should determine that, and' there I
agree with my learned friend, that it is a progress

estimate that must be final. It is not dealing with a.

contract for a lump sum, but dealing with a contract
in respect of schedule rates, and to that extentl agree
with my learned friend, that where he gives a progress.
estimate it must be treated as final.
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1897 If it came within the scope of the duly of the
Gooowry [Ingineer, under the contract, to decide it, and he had
Tix’a'n decided it, then I say that certificate No. 28 is final,
Queey. and the matter could not be reopened. I will go
éré;_‘.::_l?& furthex: and_say, even supposix?g the En‘gi.neer, after
reconsideration, had changed his own opinion, I sub-
mit it would be still firal; but that is not the case
presented here. The case presented here is not that
the Engineer, the person to whom the contracting
parties agreed should be, by reason of his special
knowledge, the judge—not that he was saying that his
prior certificate was wrong, that is not pretended for
one moment, it is admitted on all hands that the
Engineer did not change his opinion, but he under-
took in deference to the view of the Minister of
Justice to cancel, if I may use that expression, cancel
his former certificate and give a certificate entitling
the contractor to something like 500,000 cubic yards
more than he had formerly allowed as earth in water-

tight banks.

Who determined the prices under the provisions of
the contract? The Engineer, the moment he decided
that was earth in a water-tight bank, determined that
that was the price to be paid for it. It would not be
necessary to put in the word “determined” at all.
They say: *“at prices agreed upon.” Itis the prices
agreed upon determined under the provisions of this
contract. The moment the Engineer, who was the
judge, says there is only so much earth in water-tight
banks, as soon as he has determined the quantity, he
determines the prices, because there is a certain price
for earth in water-tight bank.

Now, I submit, that in computing he has first to
determine under what head this work will come, and
having determined- the class of work, the contract
fixes the price, and then it is for him to compute the
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amount ; and, 1 submit, that on these two documents
together it was clearly the intention of the contract-
ing. parties that the Engmeer should be the Judge as
to that.

The Resident Engineer signs the certificate subject
to the provisions existing in a certain letter. Then the
Chief Engineer signs it, and in the classification, as I
pointed out to your lordship, on the 2nd page, there
is a foot mote reference to item No. 5 saying that is
classified in accordance with the Minister of Justice,
see letter of 15th of January, 1896, signed by T. M.
Now Mr. Munro signs it in accordance with the
decision. Then when Mr. Schreiber comes to sign it, he
signs underneath Mr. Munro and hesays: ‘ Certified
as regards item No. 5. in accordance with letter of
" Deputy Minister of Justice, dated 15th ‘of January,
1896.”

Now can it be said that that is a certificate upon
which the suppliant here is entitled to any cause of
action? Is it not, reading the whole thing together,
the same as if Mr. Collingwood Schreiber had said, I

entirely agree with Mr. Munro, I approve of what he
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has done. Mr. Schreiber certifies, formally certifies, ,

but says while he attaches his name as evidencing a

certificate, that- the contractor is not entitled to the -

amount, because it is not earth in water-tight bank.

I submit that the certificate of the Chief Engineer
goes no further and cannot be construed as going any
further, so that we have a cause of action presented
by the claimant based upon a certificate signed, it is
true, by the- Chief Engineer, signed it is true also by
the Resident Engineer, but signed with this modifica-
tion, with this qualification, that while we sign that,
we do not sign: it-as evidencing our judgment or
opinion ; our judgment and opinion is just the reverse.
‘What I urge is this; that when we have the Resident
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1897  Engineer signing it—supposing he had stated in that
Goopwix hote, at the foot, I certify this, but I desire to add
o,  that this certificate is not given by me in the exercise
Querx.  of my judgment, but is given by me in deference to
Argumenc an expression of opinion by somehody else. Ought
" we not read it as saying: “I certify that my view is
that the contractor is not entitled to that amount.” Is

not that what it amounts to?

I say if an inference can arise from the certificate,
‘that inference must be in the entire absence of
evidence indicating that the Engineer was not perfectly
satisfied ; whereas, in this case, the court has before it
evidence to show that he was not satisfied, that it was
not the expression of his opinion, that he ought not
to be paid upon that. So, I submit, your lordship
must not read out of the contract the words which
were put there for the protection of the Crown, and
that it is only reasonable and fair in these cases that
the Engineer should be forced to say that it was
entirely to his satisfaction.

The case of Wyckoff v. Meyers (1) cited by the other
side does not apply.

Counsel for claimant referred to sections 26 and 27
and said that under these sections certificate No. 23
would not be a bar to the claimant's recovery in this
action. .

Now what does section 27 mean ? Does it not
mean, beyond all question, that the moment that these
-claims are considered and adjudicated upon, and once
adjusted or rejected, that that is final? Surely they
could not, after they had brought the whole matter
to the Department where witnesses had been examined
-and an adjudication made, either allowing the claim
-or rejecting it—surely they could not open the matter

(1) 44 N. Y. 143,
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up and make it the subject of a future reference. They
.are to do so up to the time it is adjusted or rejected..

There is another position I think that the Crown is
.entitled to take, and it is this:—I submit that that
-certificate is one upon which the claimant in this case
-cannot succeed for this reason, that it was recalled
long before it was ever acted on. All that was done
was this :—It was not a certificate given to the con-
tractor upon the faith of which he altéred his position
in any form, but in deference  to the view of the Min-
ister of Justice, an officer of the department, the Chief
Engineer sends over this certificate to the Auditor-
Greneral's office and there it stops; it is still within
the control of the Crown. It is produced in this case
from the custody of the Crown.

GOODWIN
v,
Thre

QULEN.

Argnment
of Counsel.

The moment the Auditor-General gets it, he declines

to pay it. A certificate had already been given upon
which payment had been made; certificate No. 28 was
accepted by Goodwin, and the money was paid upon
the faith of it. When the Auditor-General finds an-
other certificate issued dealing with and embracing
the same amount of work, nothing beyond that, he
says, this cannot be done. What right have you to
defer to the opinion of the Minister of Justice ? I,
Auditor-General, decline to pay it. It has never been
issued to him. It has never been delivered in the
sense of delivery to him. Is the claimant in this
case entitled to come into court and ask us to produce
a document that passed between one officer of “the de-
partment and another ? Counsel for the claimant says
the estimates must be delivered to him. I say, unless
there is a delivery, it can be recalled.

B. B. Osler, Q.C. in reply, on motion to increase:
“Where an Engineer makes a mistake, then it is within
his jurisdiction to cerrect it. The court cannot revise
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1897  that, unless it is a mistake touching his jurisdiction.

S~

Goopwin [Cites Peters v. The Quebec Commissioners (1).]

T’:I'E [By the Court: But suppose it was a mere clerical

QUEEN.  grror. Suppose he intended to certify for 125,000

Argument vards, and certified for 100,000, and he discovers it ?]
I think he could correct it then.

| By the Court: Iunderstand you to concede that?]

Yes, but the court will not correct mistakes in fact,
or mistakes in law of an engineer within his juris-
diction.

The next question raised by counsel for the Crown
is the recall of the certificate. (Reads clause 25 of
contract.) There is no necessity, in the wording of
section 25 of the contract, for the delivery of a cer-
tificate. The Engineer had published it; he commu-
nicated it formally to the Secretary of the Department
who has statutory functions, one of which isto receive
just such an estimate and take notice of it. In the
Department of Railways and Canals, the Secretary has
a statutory position, and it was with regard to that
statutory position he had that the formal notice was
sent to him by the Chief Engineer. Then, furthermore,
that very letter, the letter written by the Secretary of
the Department, is in itself a final certificate. It is a
certificate of satisfaction.

Further, I would submit that the mere fact that an
officer continues in his own personal opinion, but has
come to some conclusion in deference to the opinion
of the proper officer, that nevertheless, that is his
certificate.

Now apart from certain dicia of one of the learned
judgesin the Murray case (2),that case does not help us,
and this court cannot be bound by that expression of
opinionh which was given on the point and not argued,

(1) 19 Can. S. C. R. 685. (2) 26 Can. 8. C. R. 203,
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and which goes to the root of the whole of the cer-

tificates that had been issued and acted upon from
time to time, probably since Confederation.

Now, just in connection with the document the
claimant relies on as his certificate, and adding to that

the approval of the Minister, verbal or otherwise,

it is important to draw attention to what is said in
Hudson on Building Contracts (1) :—*1If you employ
an architect who does not know his business, and
who certifies that he is satisfied when he ought not to
express satisfaction, you must be bound by his mis-
take. [Citing Goudyear v. Weymouth (2).] DBut where
the architect's certificate overrides some other provi-
sion in the contract for the certificate to be conclusive,
it must be clear that the certificate was intended to
be final and binding on both parties.”

Now, is that not this case? Was it not intended,

whether there was power or not -~ was it not intended
by the action of the Engineer, by the action of the
Minister, that what was done should be final and
binding between the parties? They close the matter
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up. Now, even if it overrides the contract, even if it -

was to some extent outside the contract, nevertheless
if that which was done was intended to be final and
binding between the parties, then the Goodyear case
applies. A
© The motion, on behalf of the Crown, to set aside the
preliminary judgment of June 20th, 1896, was then
argued.

Mr. Ritchir, Q.C. and Mr. Chryster, Q.C. for the
motion ; A

Mr. Osler, Q.C. and Mr. Ferguson, contra.

Tug JupckE oF 7THE ExcHEQUER COURT now
(January 11th, 1897) delivered judgment. :

(1} 2 ed. p. 304. (2) 35 L. J.C. P. 12.
21 .
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The claimant is the contractor for the construction
of sections numbered 4, 5, 6 and 7 of the Soulanges
Canal. On the 26th of February, 1896, a progress
estimate or certificate in his favour for $876,970.40, for
work done under his contract, was signed by Mr.
Thomas Munro, the engineer in charge of the work.
On the 27th of February, Mr. Schreiber, the Chief En-
gineer of the Department of Railways and Canals,
also signed the certificate, which was given in pur-
suance of the provisions of the twenty-fifth clause of
the contract. That clause provided that cash pay-
ments equal to about ninety per cent. of the value of
the work done, "approximately made up from returns
of progress measurements and computed at the prices
agreed upon or determined under the provisions of the
contract, would be made to the contractor monthly on
the written certificate of the engineer that the work
for, or on account of, which the certificate is granted,
has been duly executed to his satisfaction, and stating
the value of the work computed as above mentioned ;
and upon approval of such certificate by the Minister
for the time being. It also provided that such certifi-
cate and such approval thereof should be a condition

“precedent to the right of the contractor to be paid the

said ninety per cent. or any part thereof. The certifi-
cate added to the estimate of the 26th of February,
1896, is as follows :— '

“I hereby certify that the above estimate is
“ correct, that the total value of work performed and
“‘ materials furnished by Mr. George Goodwin, con-
““ tractor, up to the 30th of November, 1895, is three
“ hundred and seventy-six thousand nine hundred and
‘“ seventy tor dollars; the drawback to be retained,
‘“ thirty-seven thousand six hundred and ninety %
“ dollars, and the net amount due, three hundred and
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“ thirty-nine thousand two hundred and eighty dollars, 1897

“ less previous payments.” GOODWIN
Mr. Munro signed this certificate, sub]ect to condi-

tions stated in his letter of the 26th of February, 1896, Quzsx.
and Mr. Schreiber signed in accordance with a letter measons
of the Deputy of the Minister of Justice, dated 15th of Judgment.
January, 1896. By the fifth item of the schedule of =~
prices the contractor was entitled to be paid fifteen
cents per cubic yard for * earth in water-tight embank-
ments,” and the contractor claimed that this price
should be applied to all the earth in any embank-
ment that had. to be made water-tight, while Mr.
Munro and Mr. Schreiber were of opinibn that it ap-
plied only to the earth in that part of the embankment
that was made water-tight. That was, I understand,
their contention, though Mr. Munro’s previous cer-
tificates failed, I think, to give the contractor all that
he was entitled to under that view of the matter.
The question in controversy depended upon the true
construction of the contract, and that was a matter
that had not been left to the Engineer. The usual
provision in contracts of this kind has been that the
Engineer shall be the sole judge of work and material
in respect of both quantity and quality, and that his
decisions on all questions in dispute with regard to
work or material, or as to the meaning or intention of
the contract and the plans, specifications and drawings,
shall be final. By the eighth clause of the present
contract the Engineer is made the judge of the work

and material in respect of both quantity and quality, -
" but not of the meaning and intention of the contract.
On a reference of the question in dispute to the
Minister of Justice, the contention of the contractor
was in the end upheld, and the words added by Mr.
Munro and Mr. Schreiber to the signatures to the pro-

gress estimate or certificate of the 26th of February,
2114 '
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1896, were intended to indicate, and indicated, that
they signed in deference to the opinion of the Minister
of Justice as to the proper construction to be placed
upon the contract,

If this certificate is a good certificate under the con-
tract, the claimant is entitled to judgment for seventy-
three thousand two hundred and sixty dollars, the
amount certified for, less the drawback, and less
previous payments,

In the first place it is argued for the Crown that the
certificate is not good because it was given in deference
to the opinion of the Minister of Justice, and does not
give expression to the views of the Chief Engineer, by
whose decision the parties to the contract had agreed
to be bound. But by reference to the contract it will
be seen that it was only in respect of the quality and
quantity of the work done that the parties had agreed
to be bound by his judgment. There was no question
as to the quality of the work. It had admittedly been
done to the satisfaction of the engineer in charge of
the work and of the Chief Engincer. Neither was
there any dispute as to the quantity of work done.
The question in controversy was as to whether or not,
for certain work done to the satisfaction of the Engineer,
the contractor was, under the schedule of prices em-
bodied in and forming part of the contract, entitled to
be paid fifteen cents per cubic yard as “earth in
water-tight embankments.” That was a question of
law arising upon the construction of the contract. It
might have been referred, as we shall see, to the
Exchequer Court. But that was not the only course
open to the parties. By The Revised Statutes, chapter
21, section 3, it is, among other things, made the duty
of the Minister of Justice to advise the Crown upon
all matters of law referred to him by the Crown; and,

by the fourth section, as Attorney-Greneral of Canada,
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to advise * the heads of the several departments of the
(Grovernment upon all matters of law connected with
such departments.” The question to which I referred
arose upon a contract between the claimant and the
Crown, represented by the Minister of Railwaysand
Canals. It was a question connected with the Depart-
ment of which the Minister was the head ; and it was,
I think, as much.- his duty to seek the advice of the
Minister of Justice as it was the latter’s duty to give
advice. Not only was there no objection to adopting
that course, but it was in every way fitting and con-
stitutional to adopt it. The advice of the Minister of
Justice having been given, it was equally proper that
the Minister of Railways and Canals, and the Chief
Engineer of the Department should follow such advice.
With regard to the quantity of work done there is no
contention that the certificate does not give expression
to the views of the Engineer by which the part1es have
agreed to be bound.

It is also contended that the certificate is not suf-
ficient to sustain the action in this case for the reasons
stated in the judgment of the Supreme Court in
Murray v. The Queen (1).

By the twenty-fifth clause of the contract, to which
reference has been made, three things are, as will have
been ohserved, made conditions precedent to the right
of the claimant to recover:—

1. There must be a certificate of the engineer that
the work for, or on account of, which the certificate is
granted, has been duly executed to his satisfaction.

2. The certificate must state the value of such work
computed according to the prices stated in the contract.

8. The certificate must be approved of by the
Minister for the time bemg

(1) 26 Can, 8. C. R. 203.

328

1897
Goopwin
v.
THE
QUEEN.

Reasons

for
Judgment.




324

1897

EXCHEQUER COURT REPORTS. [VOL. V.

The approval of the Minister of the certificate has

Goopwin been proven; and there is nothing in the contract

v,
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QUEEN.
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for

Judgment.

requiring it to be given, or evidenced by any writing.
Mr. Justice Fournier, in McGreevy v. The Queen (1),
appears to have been of opinion that the approval of
the Minister could in a like case be given by acqui-
escence, Here we have more than that. We have the
actual approval of the Minister to the Chief Engineer
giving the certificate, and the letter of the Deputy
Minister transmitting the certificate, in the usnal
course of business, to the Auditor-General, and request-
ing that a cheque for the amount due thereon should
be issued to the claimant. If, however, it is necessary
for the Minister’s approval to be evidenced by some
writing under his hand either on the certificate or on
some other document, the claimant has not made out
any case here. I say if, because I am not sure that the
Supreme Court in Murray v. The Queen (supra) intend-
ed to decide that it was necessary.

Then the certificate states the value of the work
done computed according to the prices stated in the
contract. The only possible objection on that score is
that it gives the value of all the work done up to that
date, from which are to be deducted “ previous pay-
ments,” instead of giving the amount of work done
since the last estimate or certificate. But why is that
an objection 2 For what reason is the certificate bad
because it gives the total value of the work done, the
rest being the simplest matter of account for the
Auditor-General, or whoever else may have to give
effect to the certificate 2

It is true, however, that the certificate does not in
terms state that the work for which it was given had
been executed to the satisfaction of the Engineer, and,
if that is a requisite, this certificate is bad, undoubt-

(1) 1 Ex. C. R. 321.
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edly. -Itis oonjcended, however, that the satisfaction
of the Engineer is to be implied from the giving of the
certificate in the terms, for the purposes, and under the
circumstances existing in this case. I should, so far as
my own view goes, have been inclined to accede to
that contention but for the expression of opinion to
the contrary that occurs in the judgment of the court
"~ in Murray v. The Queen (1). In that case, in which
the clause of the contract and form of certificate in
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question were the same as they are in this, I was of °

opinion that the claimants could not succeed because
they had no certificate of the Engineer stating the value
of the work done computed according to the contract.
They had been paid all that the Engineerhad certified
for. There was no other or further certificate that the
Minister could approve of, and of course there was and
could be no approval of the Minister. These objections.
which the Crown insisted upon in the Exchequer Court.
made it impossible, in my opinion, for the claimants to
recover an amount that otherwise I thought they were
-entitled to.. In the Supreme Court the Crown waived
the objections to the certificate that had been relied
upon in the court below, and the claimants had judg-
ment. The objections to the certificate having been
waived, it was not perhaps necessary to express any
opinion as to whether it was good or bad. But the
question was discussed, and the opinion eipresséd that
the certificate, though good for the purpose of audit,
did. not comply with the contract and was not sufficient
to maintain an action. One of the reasons given was
that it did not state in terms that the work had been
executed - to the satisfaction of the Engineer. The
certificate in this case is open to the same objection.
It is argued that under the circumstances I am not
bound by the expression of opinion occurring in the

(1) 26 Can. 8. C. R. 212.
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1897 judgment of the Supreme Court. But however that
,opwiy may be, it is fitting, I think, that I should follow it,

GoopwIN
v leaving to that court on appeal to modify or qualify

Q;II‘EHE?;'. the opinion expressed, if upon principle or in view of
Reasons the authorities that have been cited it thinks there is
Juagment. any occasion for any modification or qualification.
That brings me to the question as to whether or not
the claimant may in this case, without a certificate of
the Engineer approved of by the Minister, recover
what the court thinks him entitled to upon the merits.
The contention that he may is rested upon the thirty-
third clause of the contract, which provides that all
matters in difference arising between the parties
thereto upon any matter connected with or arising out
of the contract, the decision whereof is not thereby
especially given to the Engineer, shall be referred to
the Exchequer Court of Canada, and the award of such
court shall be final and conclusive. Is the present re-
ference made in pursuance of that provision ? I think
not. The contingency on which a reference could be
made has not arisen. The parties to the contract are
the claimant and the Crown, represented by the Min-
ister of Railways and Canals. At the time the re-
ference in this case to the court was made there was no
such matter in difference between such parties. There
had been a matter of difference between the claimant
and the Grovernment engineers as to the construction of
the contract, but that'question had been decided in the
contractor’s favour by the Minister of Justice and the
Minister of Railways and Canals, and the Chief En-
gineer had accepted that decision, as no doubt it was
proper to do, and had acted upon it. There was at
the time of the reference a matter in difference be-
tween the claimant and the Auditor-General. But
the Auditor-General was not a party to the contract,
and he did not as to the matter in controversy represent
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the Crown. The provision that the matters in differ-
"ence mentioned in the thirty-third clause of the con-
tract shall be referred to the Exchequer Court, and
that the award of such  court shall be final and con-
clusive, is, so far as I know, new. This is the first
contract that has come before me in which the pro-
vision occurs. How it is to be worked out, whether
there may be references from time to time while the
confract is pending, or whether the reference must be
made after the work embraced in the contract is finish-
ed, need not at present be discnssed. All T need now
say is that I do not think the question that arose as to
the construction of the contract, and which was in the
end determined by the Minister of Justice in the con-
tractor’s favour, is now properly before me for decision
under that provision. Not being before me for decision,
T cannot in entering upon the final judgment in this case
give effect, without the consent of the parties, to the
views I hold as to that question. The parties do not
consent, and the judgment must be entered for the full
amount of the certificate given by the Chief Engineer,
or for nothing. .But as I have already, at the hearing,
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expressed my view as to the merits of the question in

controversy, it may not be out of place now to add a
word or two to the opinion I then expressed, and
which I see no reason to change. On the one hand I
do not agree with the view that the claimant is
entitled to be paid fifteen cents per cubic yard for all
the earth in the water-tight embankments. From the
total quantity there must, I think, be deducted, as I
said at the hearing (1), the earth that came from the
mucking; (2), any sand or material that would not
class as “selected material;” and (3), any material
that was not laid in substantial accordance with the
specification. On the other hand I do not'agree with
the engineers that they had prior to the certificate in
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controversy in this case allowed the contractor for all
the “earth in water-tight embankments” for which he
was entitled to be paid under the contract. That is
now practically conceded by the Crown. The two
assistant engineers adopted under Mr. Munro’s in-
structions different methods of ascertaining the
quantity of such earth to be paid for at the prescribed
rate. Both methods, under the circumstances, cannot
be right. Both may be, and are, I think, wrong.
The least sum to which the claimant would be entitled,
under the facts proved in this case, would be repre-
sented by the value at fifteen cents per cubic yard, less
previous allowances, of all the earth in the water-tight
embankments lying above that portion of the base of
the embankment that was mucked. I adhere, how-
ever, to the view I expressed at the hearing that the
placing of the mucking stakes, without more, was not
on the part of the engineers in charge of the work a
sufficient compliance with the provision of the specifi-
cation that made it their duty to lay out the portion
of the embankment that was to be made water-tight,
giving the heights and slopes of such portions. If, in
addition to placing the mucking stakes, the contrac-
tor, or some one properly representing him, had been
clearly given to understand that the water-tight por-
tion of the embankment was to be built above the
portion of the base of the embankment that had been
mucked, there would be some reason to accept that as
the equivalent of what the contract and specification
called for in that behalf There is, it is true, some
evidence in the case of something of that kind having
been done. But it is not, I think, satisfactory. It is
the evidence of the engineers who neglected in the
present case to indicate upon the plans in use the
portion of the embankment that was to be made water-
tight. That was a simple, easy and obvious way to
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avoid all disputes. And that not having been done, 1897
and disputes and difficulties having arisen in conse- Goopwix
quence thereof, the 'evi_dence of those in fault must, I Tzin
think, be taken with some reserve. At least I should Queen.
like, before coming to a conclusion adverse to the Reanons
claimant on that point, to hear what his superintend- Juagmaent.
ents or overseers have to say as to what was done and
said by the Grovernment engineers. There is no pre-
tence that there was any notice or communication of
the kind to the claimant himself. -

In the result the preliminary judgment entered in
this case on the 20th of June last will be set aside and
judgment entered for the defendant, but under all the
circumstances of the case, without costs.

Judgment accordingly.
Solicitor for the claimant : A. Ferguson.

Solicitors for the respondent: O’Connor & Hogg.
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THE QUEEN ON THE INFORMA-)
TION OF THE ATTORNEY-GENE- | p., oo
RAL FOR THE DOMINION OF :
CANADA.......c......

AND

EMMANUEL ST. LOUIS.iioiiirerrrnann.. DEFENDANT.

Prerogative—Res judicata—Chose Jugde—Eflect of when pleaded against
the Croum.

The doctrine of res judicale may be invoked against the Crown.

INFORMATION to recover certain moneys alleged to
have been improperly received by the defendant.

The facts of the case are stated in the reasons for
Jjudgment.

The case was tried before the Judge of the Ex-
chequer Court on the 20th, 21st, 22nd, 25th and 26th
days of June and on the 3rd, 4th, 5th days of December,
1895, and was argued on the 27th and 28th days of

November, 1896.

B. B. Osler, Q.C., for the plaintiff:

A judgment in favour of the Crown against a subject
is a very different thing from a judgment between
subject and subject so far as its operation on the rights
of the parties are concerned.

In the very nature of things it is only a method by
which the Crown’s court advises the Crown as to
what is right with reference to the subject’s claim.
That is all it can amount to. I want to clearly
distinguish, in the opening, the position a suppliant
is in, upon recovery, from that of any one else. Sup-
posing, for instance, after a judgment of the Court of
Exchequer, after an ultimate judgment, a confirmed
judgment by the Privy Couneil, it appeared most con-
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clusively to the law officers of the Crown that the
whole thing was founded upon forgery, and that evi-
dence clearly came out, would the Crown be bound ?
The Crown would simply say, this recommendation of
our court is founded upon the material which was be-
fore it. 'We are now. asked to pay, but we are asked
to pay under circumstances, new circumstances, which,
had they been before the court, the order never would
have been made. . g

Are we to look to the law of the Province of Quebec,
or are we to look to the law of the Province of On-
tario ? . . ;

[By the Court : Is there any evidence where it was
signed ? It was a contract made by correspondence,
'was it not? A contract to be performed in the Pro-
vince of Quebec ?] .

Yes, the contract was created, according to the
pleading, when the tenders were duly accepted by
the Department of Railways and Canals for Canada.

[ By the Court: Up to the present moment we have
proceeded upon the view that the case was governed
by the law of Quebec ?) _

Well, we take-éxception to that. We have not con-
ceded that and we desire to submit to your lordship
the proposition that it is governed by the law of
England with reference to the position of the Crown,
and not by the law of Quebec.

What are we doing here? We are seeking to re-
cover back moneys paid on false pretences; obtained,
so to speak, by conspiracy between the contractor and
certain employees. We paid the moneys in Ottawa.
We issued the cheques there. The Crown in its do-
micile here in Ottawa was asked to pay.

[By the Court: Do you think the Crown is domi-
ciled in Ottawa ? Isnot its domicile as much in Mont-
real as Ottawa?] =~ Lo '
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Well, the headquarters are here. The place where
the Crown transacts its financial business is in Ottawa. .

[Mr. Geoffrion : What about the French Treaty ?
We have our laws in the Province of Quebec by
treaty, and the Crown must respect them.]

But it is a transaction which takes place in Ottawa
and is governed by the law of England.

I rely upon the principle which is best illustrated
by the case of R. v. Brisac (1).

Of course we say that the Crown is not bound by
estoppel, or res judicata, in any way. We say that the
authorities are clear upon that point. The judgment
of the Supreme Court in St. Lowuis v. The Queen (2)
does not preclude us here.

[Mr. Geoffrion : The Crown is not bound by laches
or estoppel; but that is not the case in regard to a

judgment. That is a judicial contract, and the Crown

is bound by its contract.]

I submit the position this court is in with reference
to the judgment of the Supreme Court is this, that in
so far as their lordships have found law, this court is
bound by it; in so far as they have found facts, and
those facts are identical with the facts on this record,
I could not ask your lordship to reverse such facts;
but if there are added facts, no matter how trifling,
while your lordship cannot reject the facts which
have been passed upon by the other court as insuffi-
cient, this court has a right to add those facts to
the new facts and come to a different conclusion than
the Supreme Court. It is perfectly clear that a party
in one case may make out merely a case of strong sus-
picion, almost amounting to proof; and in another he
is able to supplement such evidence by circumstances
making the proof complete.

(1) 4 East 164. (2) 2> Can. 8. C. R. 649.
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I want to make this further point with reference to
the finding of fact by their lordships in the court
above. I desire to say that .where the judge has
taken an erroneous view of the evidence, that is to
say, he has stated facts upon which, and from which,
he draws a conclusion, but where it is manifest that
he is mistaken in stating those facts, then a court is
not bound either in law or ex comitate to follow that
judgment, '

Now, in two or three places in the judgment of the
court above it is manifest that their lordships were in
error as to the facts upon which they were passing,
and to that extent this court has to consider how
far their conclusions are founded upon manifest error.
For instance, an important item in oneof the judg-
ments which I will refer toin a moment is the finding
of the fact that the suppliant had his original pay-
rolls in his possession on which he paid his men, and
that he did not produce that original pay-roll because
he did not want to show the figures named. Now,
that is manifestly and clearly an error. He says that
they were produced, these very original pay-rolls, pro-

duced in the court, and the only hesitation about pro-

ducing them was the fact that they did not wish to
" show just what they had paid their men. Now, how

important a fact that is. That these pay-rolls existed, |

that they were produced, that they were acted .upon,
that they were shown to the Crown with that limi-
tation. Now, if we analyse the evidence there is
enough to show that the judge might naturally have
made the mistake, but it is perfectly clear from refer-
ence to the evidence that no such document existed;

and that one of their lordships was in entire error, and.

that the document referred to. was one of the epitomes
of the evidence made at the trial, nothing more.
~ The error which the learned judge made in coming to
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his conclusions, might be and probably was the very
turning point of the view that was taken by the court
of the evidence.

Mr. Justice Girouard’s judgment at page 675
of 25 Can. S.C. R. proceeds in this way:—But
‘“ there is more. During the examination of the appel-
‘“lant on discovery, which is made part of the case,
“ the appellant was requested to produce his pay-lists.
‘““ He has done so, and has placed them in the hands
*“ of the counsel for the Crown, with the understanding
“ that the prices that he paid to the workmen were not
“ tobe made known, a reservation which was perfectly
“ legitimate as it was none of the business of the
‘“ Crown or of the public to know what the appellant
“ really paid the men he had contracted to supply to
“ the Government. Itisa very remarkable thing that
“ we have never heard of the result of this production
“ by the appellant, and of the comparison which the
‘“ respondent had the opportunity to make between the
‘“ pay-rolls sent to Ottawa and the pay-lists showing
“ what was actually paid to the men ; and this alone
‘“ seems to me a strong presumption that these pay-
“rolls must be correct. This fact was established
“ beyond doubt during the trial.”

Now the learned judge is entirely in error, a radical
error as to the facts. The pay-roll was a copy of the
compilation made at the trial with simply the prices
of the contractor put against them ; an ez post facto com-
pilation, not a compilation nupon which the men were
paid. Of course if it was the pay-list upon which the
men were paid, it should have all the weight given to
it which his lordship gives; but there is no such
document. My learned friends cannot argue there is
such a document. My learned friends cannot argue
that his lordship is right in his facts He relies upon
a document which was not in evidence. It was one
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of the copies which had not the extension at the
Government price, but an extension at the paying
price only. ,

- Then 1 draw attention to an erroneous conclusion by
Mr. Justice Taschereau at page 662 :—* The respond-
‘““ ent appears to lay some stress on the fact that five
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“or six of the appellant’s time-keepers have been

133

charged to the Crown as masons or stonecutiers.
“ Now the appellant-did that openly and with the
* acquiescence of the Government officers. These men
“ were really in the Government’s employ. He paid
“ even the foremen engaged directly by the Govern-
“ ment, as appears by Connolly’s evidence. The only
‘“ fault of the appellant is that he inserted them wunder
“a classification so as to have them covered by the
“ contract. I cannot see any evidence of fraud in this.
“ No one with a claim against the Government is to
‘“ be called a thief because he may have illegally
‘“ charged, in an account of over $200,000 of this intri-

‘“ cate nature, a couple of thousand dollars of doubtful .

“ legality. If one claims, say $200,000, but proves
“ only $190,000, his claim is not to be dismissed i» toto
“ because he failed to prove the difference of $10,000,
“ even if the claim for these $10,000 were tainted with
“ frand. Fraud in what is not proved is no defence to
* what is proved.”

Now, if that conclusion was to prevail, no deduction -

should have been made by the Supreme Court. But
while his lordship came to that conclusion in his
judgment, the court did not. The court did not come
to that conclusion, because he afterwards says at page
665 :—*“The appeal is allowed with costs, but from the
‘“ amount - claimed by the appellant we have, after

“ further deliberation, come to the conclusion that the .

“ charges for his copyists and time-keepers are not

‘“ covered by the strict letter of his contract and should
22
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“ therefore not be allowed. The parties have not fur-
“ nished us with their own figures on this point, and
“ I am not satisfied that it is possible for us upon the
“record to ascertain the precise amount of these
“ charges, but a sum of $1,800 is, we think, amply
“ sufficient to cover them. Judgment will, therefore,
“be entered for $61,842.29, with interest from the
“ 2nd of December, 1898, the date of the petition of
‘“right, and costs.”” And at page 662 he says: “These
“ men were really in the Government’s employ. He
“ paid even the foreman engaged directly by the
* Government. The appellant did it openly and
“ with the acquiescence of the Government officers,
“ who knew of it.” What Government officer, by the
evidence, knew of it ?

[Mr. Emard: The foreman.]

Who acquiesced in it? Villeneuve. He, by virtue
of his being a Government officer during the summer,
engaged during the year, is covered with the mantle
of Government office all the time that he is receiving
the pay of his brother-in-law to act as his time-keeper,
and that is the acquiescence of the Government officer
that is alluded to there.

Their lordships in the Supreme Court seem to say
that the evidence of the Crown's witness, McLeod,
was largely based upon his experience as a commis-
sioner on the enquiry before the case came into the
courts, and they say that his evidence must be treated
as hearsay. But surely that is an error. He founded
his evidence upon the examination and range of the
work done, upon the plans, specifications, alterations,
actnal measurements; the false-works as executed are
taken in and allowed; and he speaks upon the evi-
dence of the original surveyor and engineer, Papinean,
of the quantities. It seems incredible that the con-
clusion of the Supreme Court could have been reached
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with the evidence that was there before them at .the
moment of conclusion. '

W. D. Hogg, Q.C., followed for the plaintiff: .

It seems to me that the question of estoppel, or of
res judicata, is one at the threshold of the enquiry here.
This court has decided in two reported cases that the
doctrine of estoppel cannot be invoked against the
Crown. [Cites Humphrey v. The Queen (1); Burroughs
v. The Queen (2).

The action here is to recover moneys obtained by
fraud or false pretences from the Crown. The cause of
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action, therefore, does not arise in the Province of

Quebec and the case is to be determined by the prin-
ciples of English law. Even if the case arose within
that province, the code is silent concerning the ques-
tion of res judicala as urged against the Crown, and
the law of England would, I submit, prevail.

The authorities are clear that estoppels do not bind
the Crown, and res judicate falls within the classifi-
cation of estoppel by record. Chitty in his Prerogatives
of the Crown speaks very precisely upon this point
(p. 881) :—“The King is not bound by fictions or re-
“ lations of law; or by estoppels, even though such
“ estoppels would affect the party through whom the
“ Crown claims. But this does not prevent the King
“ from taking advantage of estoppels.” In support of

this statement of the doctrine, he cites Coke’s Case (3).

[See also Everest & Strode on Estoppel (4); Cababé on
Estoppel (5); Brooke's Abridgement (6) Mcmmng‘ s Ex-
chequer Practice (7).

As to the right of the Crown to recover back this
money improperlypaid to the defendant, I cite Barry
v. Croskey (8) ; Hili v. Lane (9); Ramshire v. Bolton (10).

(1) 2 Ex. C. R. 386. | (6) Vol. 10, pp. 432 and 478,
(2) 2 Ex. C. R. 293. (7) Pp. 106 and 122.

(3) Godbolt 299. | (8) 27. & H. 23.

(4) P. 299, (9) L. R. 11 'Eq. 215.

(5) 1?/. 9. ~ (10) L. R. 8 Eq. 294,
22144 .
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1897 J. U. Emard for the defendant :
ToE The contract was made in Montreal and executed in
Q‘?;?E“ Montreal. Then the law of the Province of Quebec is
Sr. Louts. the lex loci solutionis.

oz}r(;;;%;gi As to the question of res judicata, there is no doubt
that the several conditions required to constitute res
Judicata exist in this case—conditions that create the
defence either at Common Law or under the Civil Code.
The Articles of our code which apply to the subject
are 1289, 1240 and 1241. Our only enquiry is, whether
the three conditions prescribed in the code exist be-
tween the two actions? As to the first—identity of
persons, there is no doubt about that being fulfilled.
As to the second—identity of cause—the action here
is based upon the same contract as was the former
action, and the issues are the same. As to the third
—identity of object—we say that it must be held
that the object is substantially the same in both
actions. In both the Crown sought to get money
alleged to have been Improperly received by the con-

tractor. [Cites St. Louis v. The Queen (1).]
As to the finding of fact in the reasons of judgment
in the former case being conclusive against the Crown
here, I cite Tayglor on Evidence, 9th ed. secs. 1695, 1699,
1700, 1701, 1902. We have also the French law to
rely on. By French law the reasons are incorporated
in the judgment. Not only does the formal judgment
contain the enacting part, but also the reasons. [Cites
5 Marcadé (sur I’Article 1851 du C. N.) p. 167; 80
Demolombe, Nos. 282, 296, 299, 504 ; 20 Laurent, Nos.
30, 45, 46, 5 Larombiére, Nos. 46, 48, 50, 57, 59, 63;
2 Mowurion, Nos. 1619, 1620, 1621, 1623; 11 Fuzier
Herman, Repertoire vo. ‘Chose Jugée,” Nos. 218, 227,
228, 251, 2538, 259, 260 ; 8 Aubry & Raw, p. 890, No. 769,
Note 33; Code Napoléon, Art. 1851; Sirey, Codes Annolés,

(1) 26 Can. 8. C. R. 649.
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Art. 1851, Nos. 209, 224, 230, 270, 302, 310, 311;
Broom's Legal Maxims (‘ Nemo debet bis, &c.’) p. 316
2 Smith's L. C., 10 ed. p. 409; C.C. L. C. Art. 6; Fonseca
v. Attorney General (1); Exchange Bank v. The Queen (1);
Pollock on Contracts, p. 404, 405; Addison on Conlracts,
p- 509, Nos. 1408, et seq.; Best on Evidence, p. 268;
5 Pothier (par Bugnet) p. 118, Nos. 140 et seq.; 5 La-
rombiére, Nos. 28, 31; 81 Demolombe, Nos: 284 et seq.]

C. A.Geoffrion, Q.C. : The positions we take in this case
may be classified thus: (1). That the prerogatives of
the Crown do not enable it to disregard a plea of res
judirata. (2). The record shows that the issue in this
case is chose jugée. (8). That this being an action
condictio indebiti, the burden was on the plaintiff to
prove its case positively and affirmatively.

The contract was executed—and when I say exe-
cuted, I mean signed and formed—in the Province of
Quebec; and though the money was sent by cheque

~ from Ottawa, the money reached the Province of Que-

bec and was paid to our client in the Province of
Quebec. As the payment took place in the Province
of Quebec, where the receipt was given for it, the
action condictio indebiti must be governed by the law of
the place. Now the right has accrued, as far as the civil
law is concerned, in the Province of Quebec. Your
lordship has already held, in the other case, that it
was the law of procedure of the I’rovince of Quebec
that was to apply.

When it was attempted by the Crown in their de-

fence in the other case to make a counter-claim, pure

and simple, at the conclusion of their plea, a demurrer
or objection was taken on our behalf that it could not
be properly pleaded. We contended that according to
the rules of our Code of Procedure it must be by an
incidental demand, or a contra demand and contain

(1) 17 Can. S. C. R. 612-619.  (2) 11 A, C. 157.
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1897 all the allegations of a demand. Then in view of this

Tz  objection the Crown immediately moved to withdraw

QUﬁEN the counter-claim. It would have been a proper plea,

Sr. Loums. | understand, under the laws of the Province of On-

Argument tario, or under the Common Law ; but it was not the

——  proper plea according to the laws of the Province of
Quebec.

We claim that we have already from this court a
decision that it is the law of the Province of Quebec,
either as to procedure or as to the rights of the parties,
that applies in cases such as this; and the opposite
side has agreed and submitted to that, in the way I
have just mentioned.

My learned confrére Mr. Osler referred to a reported
case, the Brisac Case (1), where it was purely and
simply a question of jurisdiction, and also jurisdiction
as to a criminal offence. It was a case of conspiracy
on the high seas and the money was obtained as the
result of a conspiracy in London ; and it was held, to
give jurisdiction to an English court of justice, that it
was not necessary that the conspiracy should have
taken place where the party is arrested or brought to
justice. It was a question of jurisdiction.

In the present case, by virtue of a special statute,
this court in Ottawa has jurisdiction all over the Do-
minion. If this court had not been in existence, for
instance, if it had been before the first petition of right
Act was passed, the jurisdiction in this case would have
to be found within the courts of the different pro-
vinces. At that time St. Louis could not have been
summoned to Ottawa. Having been unduly paid
money in Montreal, the court of first instance would
have been in the Province of Quebec.

And we received the authorization upon which the
money was paid to us, where? It was a voucher

(1) 4 East 184.
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from the Crown for us to receive our money in Mont-
real ; and it was in Montreal where we gave a receipt
for work executed in Montreal, in connection with a
contract signed and passed in Montreal,

We claim that we have to look to the law of France
as it was at the time of the cession of the country, and
I do it, based upon a decision of the Privy Council in
the case of the Ezchange Bank of Canada v. The
Queen (1), where it is held that the Crown is bound
by the two Codes of Lower Canada, and can claim no
priority except what is allowed by them.

The ratio decidendi of the Exchange Bankv. The Queen
(2) is that the privileges of the Crown known as the
“minor prerogatives” are malters falling within the
scope of municipal law, and are, therefore, not gov-
erned by public law. The Crown is bound by express
words or necessary implication in a statute. Our
Civil Code is a statute, and Article 6 says that the
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Crown is bound by every Article in the Code. [Cites .

C. C. L. C. Arts. 1047 to 1052.] By the laws of the
Province of Quebec as soon as the judgment in the
prior case was delivered its obligations had to be in-
terpreted by the provisions of the Code. [Oites C. C.
L. C. Arts. 1239, 1240, 1241.] Article 1241 of our Code
deals with the question of res judicate, and under its
provisions the Crown is bound by a prior judgment
the same as a subject is. The rule that the (Crown is
not subject to estoppels is grounded very largely on
the more elementary principle that the Crown cannot
be guilty of laches. In the constitution of the doctrine
of res judicata the element of laches does not enter. It
cannot be said that the Crown was guilty of laches in
not having the former judgment in its favour. And
s0 the elements which constitute true estoppels not
all being present in res judicata, indeed, the most im-

(1) 11 App. Cas. 157, (2) 11 App. Cas. 157,
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portant one, so far as matters affecting the Crown is
concerned, that of laches, being omitted, the doctrine
cannot be invoked to the prejudice of the defendant’s
rights in this action.

As to the venue of the action, the Crown has no
particular domicile, the realm is its domicile; and
whenever the Crown is in controversy with a subject,
the legal objections arising between them must be de-
termined by the laws of the particular territory where
the cause of action has arisen. Now, under Quebec
law, the Crown has no special precedence over the
subject when its rights and those of the subject are
equal. The ordinary incidents of the law govern the
parties in such a case.

I venture to lay down the proposition that a judg-
ment upon a petition of right is a law for the Crown
as well as for the subject. The Crown must be bound .
by the doctrine of chose jugée or there would be mno
end to litigation. [Cites Marriott v. Hampton (1); C.
C. L. C. Art. 505; Broom’s Legal Buxims (2); Bournat
v. Vignon (8); Dalloz: Codes Annotés, Art. 1851, Nos.
209, 224, 230, 270, 302.

The Solicitor-Gereral of Canada for the plaintiff':

The principle that we contend for is that the rule
of law as to res judicata which is applicable between
subject and subject is not applicable to the Crown.
The reason why it should not be applicable to the
Crown in a case such as the present one is quite ap-
parent. Take the case, for instance, that Mr. Greoffrion
quoted from Smith’s Leading Cases, where after a party

- is condemned to pay a certain amount he discovers

that he 1s possessed of a discharge which would go to
show he had paid the amount, and that there should
be no recovery for it. Take that rule and apply it to

(1) 2 Smith L. C. 409. (2) P. 316.
(3) Sirey, [1839] pt. 1, 119.
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the present case, and see what an absurdity would
follow. What is the result of the judgment, as my
learned friend, Mr. Osler, pointed out, that your lord-
~ ship has rendered in the other case? The result is
that you report to Parliament, substantially, that a
certain amount is due by the Crown to Mr. 3t. Louis.

Then it is for Parliament to provide the money ne--

cessary to liquidate this obligation, the existence of
which has been reported by you. In the interval be-
tween the time that you have made this report and
the time that Parliament is called upon to provide the

funds necessary to pay it, it is discovered that the-

amount has been paid previously. Would it be argued
or contended for one moment that under these con-
ditions Parliament would have the right to pay it,
ought to pay it, and would be justified in paying it ?
Can it be contended for a woment that Parliament
could do such a thing as that? That is to say, go to
the public exchequer and take out of it moneys to pay
a claim that had been already paid before ?

I contend that the judgment is not a judgment in
the ordinary sense of the word. I assume that it is
merely a report. It cannot be considered as a judg-
ment in the ordinary acceptation of the term, because
it is a judgment that can only be made effective, that
is to say, can only be made payable, by the act of an
ultimate body, by the finding of an ultimate body, of
the means necessary to liquidate the judgment. Asa
mattér of fact this judgment cannot be payable with-
out the action of Parliament.- Parliament will have to
provide the money necessary to enable it to do it, be-
cause this is the execution of a public work.

Then, as to the question as to which of the laws and
systems of law is applicable to the present case,
whether that of Ontario or that of Quebec, I will
have to point out in 2 moment that I think there isno
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difference between the two ; but if there be a difference,
what is the nature of this case? This is an action
brought by the Crown practically to recover back from
St. Lounis a sum of money paid to him by means of a
frandulent conspiracy, substantially between himself
and some of the employees of the Government. Where
did the cause of action arise? The question here is
not as to where the work was done, where the con-
tract under which the money was paid was entered
into; the question is, where was the payment made?
What was the determining cause of the payment ?
Where did that determining cause operate ? I say
that the determining cause was here in Ottawa, where
the pay-lists were sent, after having been made; the
fact of their reception here was the determining cause
for the issue of the cheque for the payment of the
money. The cause of action originated at the place
where the pay-roll was handed in to the Government
in exchange for which the cheque went out. It is not
the making of the pay-rolls in Montreal, it is not the
signing of them there, it is not the doing of the work;
that has absolutely nothing to do with it. Iris on the
faith of the pay-roll that the cheque issued. If this be
the case, the court then will have to apply the well
established rule of English law.

Assuming that the matter is one to be governed by
the law of the Province of Quebec, what is the law of
that province ?

My learned friends referred to the case of the Ez-
change Bank v. The Queern (1) 1 may say to your
lordship that there is another case, that of Attorney-
General v. Monk (2), where you will see the same
question discussed.

In that case the point is argued admirably, but that
is not our case. In fact, that case makes in our favour,
the Ezchange Bank Case makes in our'favour.

(1) 11 App. Cas. 157. 2) 19 L.C. J. 71,
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In the Maritime Bank Case (1), a Privy Council
case also, the distinction is'drawn between the law of
the Province of Quebec and the law of the other pro-
vinces, so far as the prerogatives of the Crown are con-
cerned. The Maritime Bank Case is a subsequent case
to the Exchange Banfk Case.

There, then, is the principle that we contend for
made applicable to Quebéc. Of course, the preroga-
tives of the Crown are the same in Quebec as any-
where within the limits of the Dominion. That is
laid down in undoubted terms in that case.

My learned friend says, and your lordship will re-
member, that the case of the Ezchange Bank turned
entirely upon the true construction to be put upon
Section 10 of Article 1994 of the Code, by which the
Crown contended they were not bound, and in that
contention they were maintained by the Court of
Appeal reversing the judgment of the Superior Court.

There is no provision of our Code applicable to the
present case, except what my learned friends have been
able to gather from Article 6 of the Civil Code.

The Articles of the Civil Code that have an especial
bearing on the question of limiting the prerogatives of
the Crown, are 2032, 2086, 2211, and 22186.

If I am correct in my statement, that there is
nothing affecting this case in the same way as Article
1994, paragraph 10, affected the Exchange Bank Case,
then comes the operation of the rule I confended for
amoment ago, that the prerogative of the Queen, when
not limited by statute, is as extensive in all Her
Majesty’s Colonial possessions as in Great Britain,
Then I say that the English law is applicable, and
that all the authorities my learned friend has quoted
find their application in this case. And to take this
case out of the operation of that rule, the rule of the

(1) 11 App. Cas. 437.
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1897 English law, my learned friend has got to rely upon

Tae Article 6 of the Civil Code.

Q‘:}‘?Ex If you take this Article, and then read Article 9 of
Sr. Lours. the Code, you will find again the application of the
Rensous rule that where the law is silent, the general rule as to
Juagment. the prerogatives prevails. Article 9 clearly says, no act
of a legislature affects the rights or prerogatives of the
Crown unless they are included therein by special

enactment.
Mr. Osler, replied.

THE JUDGE OF THE LEXCHEQUER COURT now (Janu-
ary 18th, 1897) delivered judgment.

The information is exhibited to recover back from
the defendant the sum of $148,8%1.00 and interest,
being parcel of an amount of $220,550.21 paid to him
on certain contracts made between him and the Crown,
whereby he undertook to furnish labour and stone for
the counstruction of the Wellington Street Bridge and
the Grand Trunk Bridge over the Lachine Canal at
Montreal, and for the construction of Lock No. 1 of
the said canal. The total amount of the claim made
by the defendant under such contracts was $284.192.50,
of which the Crown paid to the defendant the sum of
$220,550.21. For the balance of $63,642.89 the de-
fendant prosecuted a petition of right [St. Lowisv. The
Queen (1).] The Urown defended the petition on the
ground that the defendant had not in fact furnished
labour and material to the amount for which he
claimed, and alleged that the pay-lists presented by
the suppliant, the defendant here, were improperly
and fraudulently prepared, inasmuch as many of them
contained the names of large numbers of workmen
who were not employed or engaged upon the work of
constructing the said bridges, and who were never in

(1) 4 Ex. C. R. 185; 25 Can. S. C. R. 649,
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fact supplied by the suppliant to Her Majesty for the
purposes mentioned in the contract. The Crown also
asked that an account be taken, and that it have judg-
ment for such an amount as should thereupon appear
to have been overpaid to the suppliant. A question
having arisen upon the argument as to whether or not
the Crown’s counter-claim had been sufficiently
pleaded, a motion was, after argument and before judg-
ment, made on behalf of the Crown to strike out of the
statement in defence so much thereof as set up any
counter-claim, but without prejudice to the right of
Her Majesty to prosecute an action in respect of such
claim. The application was not opposed by counsel
for the defendant and was allowed. That left for con-
sideration the question only of the suppliant’s right to
recover the balance which he claimed. But it is ob-
vious that before he could recover any balance he must
establish the fact that he was entitled to what had
been paid to him, that also being in issue. The bur-
den of proof was upon the suppliant and I was of
opinion on the facts of the case that he had not dis-
charged that burden, and there was judgment in this
court for the Crown. An appeal from the judgment of
the Exchequer Court was taken by the suppliant to
the Supreme Court, and the Crown filed the present
information to recover back from the defendart the
moneys that were alleged to have been overpaid to
him. The issues in this case were in substance the
same as those that had been raised in the proceeding
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by the petition of right. The case came on for hear- =

ing on the 20th, 21st, 22nd, 25th, and 26th of June,
1895, and on the 8rd, 4th, and 5th of December, 1895.
It was set down for argument on the 9th of December,
but on motion of the defendant’s counsel the argument
was postponed until after the judgment of the Supreme
Court should be given in the appeal from the judg:-
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ment of this court on the petition of right. That
judgment was rendered on the 18th of February, 1896,
reversing the finding of the Exchequer Court on the
question of fact in issue, and determining in substance
that the suppliant had discharged the burden of proof
that rested upon him, and that he was entitled to re-
cover from the Crown the sum of $61,842.29, with in-
terest. That finding, it is to be observed, applies to
the whole claim, to that part which had been paid as
well as to the balance for which the judgment was
given. The balance claimed by the suppliant was
$638,642.29, the amount allowed $61,842.29, the differ-
ence of $1,800.00 being a deduction because certain
clerks of the suppliant had been improperly and falsely
entered on the pay-lists rendered to the Crown, as
foremen or workmen upon the works. The finding of
the court was in substance, and must in this action be

taken to be, that the suppliant had under his con-

tracts with the Crown, to which reference has been
made, supplied labour and material to the value of
$284,192.50. After judgment in his favour in the first
action the defendant applied to this court, and was
given leave, to amend his statement in defence and to
set up a plea that the Crown was concluded by that
judgment; that the mattersin issue here were res judi-
cata. The application was made on the Tth of March,
1896, and the amendment on the 18th of that month;
and the first question to be determined now is as to
whether or not it constitutes a good defence to the
further maintenance of this action by the Crown.

It is contended for the Crown that it does not, and
that the Crown is entitled to the judgment of the court
for the following reasons :—

1. That it is not bound by the former judgment.
That the doctrine of res judicata cannot, because of the
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Crown’s prerogatives, be applied against it in any case
in which it is a party. :

2. That there is in this case additional evidence that
the pay-lists on which the defendant was paid are false
and not true accounts of the labour he supplied under
his contracts with the Crown. '

3. That Mr. Justice Taschereau, in his reasons for
judgment in the Supreme Court, did not attach suf-
ficient importance to the incident that the defendant
had by false entries in his pay-lists obtained payment
from the Crown for the services of his own clerks
rendered to him.

4, That Mr. Justice Girouard had fallen, it is alleged,
into the error of supposing that the pay-lists produced
by the defendant on discovery in the former action,
were the pay-lists on which the men had actually been
paid, and that but for this his judgment might have
been in favour of the Crown.

5. That by the order of this court, under which the

statement in defence in the former case was amended,
and so much thereof as set up any counter-claim struck
out, the Crown had leave to prosecute this action
without prejudice.

Dealing first with the last objection it is omly
necessary, I think, to observe that the reservation had
reference to the fact that the- Crown had set up its
counter-demand in the first action, and that it should
be permitted to prosecute this action as though that
had not been done, and without prejudice from the fact
that it had been done. The Crown is therefore in the
same position as though no such counter-clalm had
been set up; but in no better position.

‘With reference to the 3rd and 4th contentions of the
Crown, it is clear that what we have to do with here
is the judgment of the court. The reasons given for
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the judgment are to be looked at, but the question in
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1897 the end is: What was the judgment ? What does it
Tue, decide? One judge may attach too much or too little
QUEEN  jimportance to this fact or that fact, to this incident or

v.
Sr. Lovis. to that incident, but that does not invalidate or affect

Fonaons the finding. As Lord Chancellor Halsbury says in
Juagment. The Universal Stock Exchange v. Strachan (1) :—

“ One does not adequately discuss the question of
“the amount of evidence by taking each part of the
“ case by itself and dissecting the case and disposing
“ of this or that piece of the evidence as if it were to be
“ looked at alone. The whole transaction has to he
“ looked at.” :

Taking the evidence as a whole in the case of St.
Louis v.The Queen, (supra) I thought that the suppliant
had not made out his case. Taking the evidence as a
whole, the Supreme Court were of opinion that he had
made out his case and was entitled to succeed ; and
unless the Crown’s contention that it is not bound by
the principle of resjudicata should prevail, its action in
this case is barred by that finding. The fact that there
is in this case further evidence of fraudulent entries in
the pay-lists makes no difference, if the Crown is con-
cluded by that finding. It is immaterial whether it is
or is not in fact true that the suppliant had supplied
labour and material under his contracts with the Crown
to the value of $282,392.50; it must now, upon the
finding of the Supreme Court, be taken as between the
Crown and the defendant to be true, unless, as I have
said, the Crown is entitled to succeed upon its first and
main contention, that it is not bound by the judgment
of the court. With reference to another question dis-
cussed, as to whether, notwithstanding that judgment,
the Crown may refuse to pay the amount, or any part
of the amount, awarded to the suppliant, it would, I
think, be improper for me to express any opinion. As

(1) [1896] A. C. 171
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to'that T have no responsibility. If the issues of fact
in this action are concluded by the finding of the court
of appeal in the former action, my only duty is to
give effect to that judgment. '

" For the Crown it is contended that it is not bound
-by estoppels, and that the doctrine of res judicatu is a
branch of the law of estoppel. It must be conceded
at once that it is well settled law that the Crown is
not bound by estoppels; but it is not so clear why or
how the principle of res judicata came to be considéred
a part of the law of estoppel. But without entering
upon that discussion, the Crown is, I think, bound,
and, in that sense, estopped, by the judgment of a
competent court in a proceeding to which it is a party,
or where the proceeding is in rem, whether it is a
party or not. _ '

And first that must, I think, be the case on principle.
As to that I agree fully with an observation of Mr.
Justice Gwynne in his reasons for judgment in Fonseca
v. The Attorney-General of Canada (1), where he says :—

% T can see no sound reason why the Gtovernment
“ of the Dominion should not be bound by the judg-
“ ment of a court of justice in a suit to which the
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- Attorney-General, as representing the Government, -

“ was a party defendant, equally as any individual
“ defendant would be, if the relief prayed by the in-
“ formation is sought in the same interest and upon
“ the same grounds as were adjudicated upon by the
“ judgment in the former suit ; and I am not prepared
“t6 admit the proposition that in such case the
“ Grovernment would not be affected by the judgment
“id the former suit to be well founded in law.”
In 1875, by the Act 88 Victoria, chapter 12,
intituled “An Act to provide for the institution of
.suits against the Crown by petition of right, and

(1) 17 Can. 8. C. R. 619. .
23
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1897 respecting procedure in Crown suits,” after reciting
Tae that it was expedient to make provision for proceeding
Q"L‘_"EN by petition of right and to assimilate the proceedings
St. Louis. on behalf of the Crown, as nearly as may be, to the
Roasons coUrse of practice and procedure then in force in
Juagment. actions and suits between subject and subject, a pro-
cedure was provided whereby petitions of right might
be prosecuted in the superior courts of the several
provinces. By the 15th section of the Act it was pro-
vided that it should be lawful for the Minister of
Finance, and he was thereby required, to pay the
amount of any money and costs as to which the judg-
ment or decree, rule or order, should be given or made,
that the suppliant in any such petition of right was
entitled thereto, and of which judgment or decree, rule
or order, the tenor and purport should have been so
certified to him, out of any moneys in his hands for
the time being legally applicable thereto, or which
might thereafter be voted by Parliament for that
purpose. In the same year by 388 Victoria, chapter
11, the Supreme Court of Canada and the Exchequer
Court of Canada were constituted and established. In
the next session of Parliament by the Act 39 Victoria,
chapter 27, The Petirion of Right Act, 1875, was
repealed and another Act passed in lieu thereof pro-
viding for the prosecution of petitions of right in the
Exchequer Court. Both in the Act of 1875 and in that
of 1876 there was a provision that nothing should
prejudice or limit, otherwise than as therein provided,
the rights, privileges, or prerogatives of Her Majesty
or Her successors (1) ; but one of the things provided
by the Act, and the main thing provided, was that the
subject might, in accordance with the provisions of the
Act, maintain an action against the Crown by a petition
of right. To that extent the Crown’s rights are affected.

(1) 38 Vict. ¢. 12, sec. 21 ; 39 Vict. ¢, 27, 5. 19.
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One of the objects of these Acts was to assimilate the
proceedings on such petition as nearly as might be to
the course of practice and procedure then in force in
actions or suits between subject and subject. And it
is, I think, fair to infer that it was the intention of
Parliament that the ordinary incidents of actions
between subject and subject should attach to actions
between the Crown and the subject. From the decision
of the Exchequer Court there was an appeal to the
Supreme Court, and thence, as in other cases, an appeal
by leave to Her Majesty in Council. By the Act 50-51
Victoria, chapter 186, intituled “ An Act to amend the
Supreme and Exchequer Courts Act, and to make better
provision for the trial of claims against the Crown,”
the jurisdiction of the Exchequer Court was enlarged ;
and it was given exclusive original jurisdiction in
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certain cases, and in other cases concurrent jurisdiction -

with the courts of the several provinces. From its

decision, as formerly, there is an appeal to the Supreme
Court and thence by leave to Her Majesty in' Council.
Now, under such circumstances, it appears to me that
the procedure established by these Acts, and "the
remedies thereby given by Parliament, would in a
measure be defeated if it were held that a judgment
rendered in this court, from which no appeal was
taken, or the judgment of the Supreme Court or of the
Judicial Committee, on appeal, was not final and con-
clusive between the parties. '

By the old practice a Writ of Error lay on a judg-

ment on an extent to the Exchequer Chamber, and
then after the determination of a Writ of Error in the
Exchequer Chamber a case might have been taken into
the House of Lords; and I can hardly conceive that in
a case that had gone to the Exchequer Chamber and
to the House of Lords, any one for the Crown would

thereafter have contended that the Crown was not




364

1897
THE
QUEEN
.

ST, Louis.

Rearons
for
Judgment.

EXCHEQUER COURT REPORTS. {VOL. V.

bound by the decision of the House of Lords upon the
question in issue; and there is of course no difference
in this respect between the decision of the House of
Lords and that of the lower courts from which no
appeal is taken. So far as I know, there is no record
of any one ever having contended that in such a case
the Crown would not be bound. It would, I think,
be against public policy and the fair administration of
justice to allow the Crown to bring in question again
in another proceeding between the same parties, a
matter that had been once determined in a court of
competent jurisdiction. The principle of interest re-
publicae wut sit finis litium applies in such a case with
no less force than to actions between subject and
subject. It is a well established rule of criminal law
that the Crown is bound by the judgments of its
courts. The pleas of autrefois acquit and autrefois
atlaint or convict are grounded upon the maxim that a
man shall not be brought in danger of his life for one
and the same offence more than once. (Hawkins’
Pleas of the Crown, Vol. II, pp. 515, 524.) The author,
at page 515, says:—" From whence it is generally
“ taken by all the books as an undoubted consequence
“ that where a man is once found *not guilty’ on an
‘“ indictment or appeal free from error, and well com-
“ menced before any court which had jurisdiction of
“ the cause he may, by the common law, in all cases
“ whatsoever plead such acquittal in bar of any sub-
“ sequent indictment or appeal for the same crime.”

The maxim, which on its face bears evidence of a time
when most offences were punishable by death, is not,
it is needless to say, limited to such offences. It isthe
assertion in criminal matters of a general principle
which in civil proceedings is expressed by the maxim
nemo debet bis vexari pro und et eddem causd; and the
latter is a statement of one of the two grounds upon
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Which the. dootriﬁe of res jwdicata rests, “the one:
public policy, that there should be an end of litiga--

tion ; the other the hardship on the individual that he
should be twice vexed for the same cause.” (Broom’s
Mozims, 6th Ed. 818.)

In a proceeding by inquest of office it is the law that

if office be found against the King a melius inquiren--
dum, or further inquiry under the former commission,-

may be awarded for the King. “But in good dis-
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cretion,” says Chitty, in his Prerogatives of the Crown,-

at pp. 258, 259, “ No melius inquirendum shall be
“ awarded in such case, without sight of some record,
“ or other pregnant matter for the King to show the
“ former was mistaken. And by pregnant matter for

“ the King is meant matter pregnant with evidence:

“of the King’s right. But if the melius inguirendum
“ be found against the King, he is thereby precluded
“ from having another melius inguirendum, for if this

“ were allowed it would lead to infinity, for by the.

“ same reason that he might have a second he might

“ have them without end.” SR
The reason that the Crown might have a melius in-

quirendum was that while a subject could traverse an

office found the Crown could unot. That appears from

Stoughter’s Case (1), where it was determined that if on
a melius inquirendum office again be found against the

King, the King shall not have a new writ of melius

inquirendum, and for three reasons. ~
“ (1) Because then there would be no end thereof

“but such writs would issue infinitely, and infinitum
“in jure reprobatur ; (2) As if a writ of diem clausit-

“ extremum or mandamus, &c., is found against the
“ King, there shall not be a new writ of diem clausit

“ extremum or mandamus awarded: so if upon. the

“.melius it be found against the King, no melius shall
(1) 8 Co. 168 a.
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1897  “ be further awarded. (Vide 12 Eliz. Dyer (a) 292, the
Tap " meliws is in the nature of the first writ of diem
QU;‘EN “ clausit extremum) ; (8) If office be found for the King,
Sr. Loums. “ the party grieved may traverse it ; and if the traverse
Reasons ‘“ be found against him it makes an end of the busi- -
Sudgment. “ ness. So if it be found for him who tenders the tra-
*“ verse, it shall bind the King as to this matter. And
“ 50 when the first office is found against the King,
‘“and the melius {nquirendum also, the King thereby
‘“ is bound from having another melius inquirendum for
“ the same matter.”

In the case of The Attorney-General v. Norstedt (1)
decided in the Court of Exchequer in 1816, the ques-
tion raised was whether or not the Crown was bound
by a sale of a vessel under the order of the In-
stance Court of the Admiralty. An offence had been
committed in respect of the ship by virtue of which
she became forfeited to the Crown. Subsequently she
became derelict and was taken into the port of Scilly,
and was sold under a commission of appraisement and
sale issued from the High Court of Admiralty, in pur-
suance of an order of the court to pay the demand of
salvage and other expenses. In these proceedings the
Procurator-Greneral of the King in his office of Admi-
ralty did not object to the proceedings. The fact that
an offence had been committed whereby the vessel had
become forfeited to the Crown was not then known.
Subsequently, proceedings were taken by the Attorney-
General to have the vessel declared forfeited notwith-
standing the judicial sale that had taken place; but
after full argument it was decided that the Crown was
bound by the decision of the Admiralty Court and
that its claim to have the ship forfeited was not for
this reason well founded. Of course it is to be borne
in mind that the proceeding in the Admiralty Court

(1) 3 Price 97.
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was in rem, and that such proceedings bind all the
world. But the principle established is, I think, the
same, namely, that the Crown is bound by the decision
of a court of competent jurisdiction; if the decision is
in rem, whether it is a party or not; if in personam,
where it is a party. In the case to which I have
referred, the Crown, although appearing in its right to
claim the ship as derelict, did not appear in its right as
claiming the ship as forfeited for an offence committed,
and it appears from the judgment of the court, I think,
that its decision would have been the same had there
been no appearance for the Crown in the Admiralty
Court.

The question as to whether or not the principle of
res judicata is applicable to proceedings in which the
Government of the United States is a party, has been
considered in the Court of Claims and in the Supreme
Court of the United States in a number of cases, and
it has been held that the Government is bound by the
judgment of a court of competent jurisdiction. In

O'Grady’s Case (1), Mr. Justice Clifford, in deIivering'

the opinion of the Supreme Court, says (at p. 144):

“It is clear that the judgments of this court,
“ rendered on appeal from the Court of Claims, are
“ (apart from any Act of Congress to the contrary)
“ beyond all doubt the final determination of the
“ matter in controversy; and it is equally certain that
‘“ the judgments of the Court of Claims, when no
‘“ appeal is taken to this court, are under existing laws
‘ absolutely conclusive of the rights of the parties
‘“ unless a new trial is granted by that court, as pro-
“ vided in the before mentioned Act of Congress.”

In Fendal's Case (2), Nott, J., in delivering the
opinion of the court, says, (pp. 251, 252): ‘

(1) 10 C. C. R. 134, (2) 14 C. C. R. 247.
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While there are cases in which it may be questioned whether the
Government will be concluded, like an ordinary corporation, by an
estoppel in pais, and while there are varying decisions as to whether
the Government will be concluded like an individual by an estoppel
by deed (Bigelow on Estoppel, 246, and cases cited), it has never been
doubted, so far as we know, that it, like ordinary suitors, is subject to
the principle of res judicata. By the case of The United States v. The
Bank of the Metropolis (1), it was settled that when the Government be-
comes a party to commercial paper, it must be held to the same dili-
gence and be bound by the same prineciples of the law merchant that
would govern individuals. In the case of The United States v. The
State Bank of Boston (2), the Supreme Court went still further, and
held that the rules of law applicable to individuals are to be applied
to the Government in courts of justice, if its sovercignty be in nowise
involved. In Tillon’s Case (3), the Supreme Court conceded in effect
that the Government would bave been concluded by a former verdict
offered in evidence if the court wherein the verdict was rendered had
had jurisdiction to render a judgment against the Government on the
verdict. In Lane's Case (4), the Supreme Court again conceded that a
dccree against the Government in a Court of Admiralty might con-
clude it in another suit in another court. And in 0’Grady’s Case (5),
the Supreme Court expressly held that a judgment of this court from
which no appeal had been taken was conclusive upon the Government,
and that the Government could not subsequently assert a lien upon
the subject-matter of the former action which by ordinary rules of
pleading should have been then asserted as a matter of defence.

The question was discussed as to whether the cause
of action in this case arose in the Province of Ontario
or in the Province of Quebec, and whether the matters
in controversy were to be determined by the law of
England or the law of Lower Canada. I have heard
nothing in the argument of the case to lead me to
conclude that in respect of the principle of the law of
res judicata, or chose jugée, applicable to this case,
there is any difference in the law of the two provinces ;
and I have thought it unnecessary to consider the
question as to where, under the facts proved, the cause
of action arose.

(1) 15 Pet. 377. (3) 6 Wall. 484,7 C.C. R
(2) 96 U. 8. 30. (4) 8 Wall. 185,7 C. C. R
(5) 22 Wall. 641,10 C. C. R. 134.

. 18.
. 97.
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Both upon principle and authority, it seems to me
clear that the Orown is in this case bound by the de-
cision of the Supreme Court in the former case, and
that the defendant is entitled to judgment upon the
* plea or defence of res judicata.

As to costs, the. Crown would be entitled to judg-
‘ment but for the defence of res judicata. It is not ne-

cesgary to ascertain the amount, but it would in any
view of the case be considerable. I am.of opinion,
therefore, that the costs of all the proceedings prior to
the 7th of March, 1896, when the defendant applied to
amend his statement in defence, should be given to
the Crown, and that all costs subsequent to that date
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should be allowed to the defendant, and set off against

the former; and if the amount of the costs taxable to
the Crown exceeds the amount taxable to the defen-
dant, as it is probable it will, the Crown will have
judgment for the balance. Either party may apply
for further directions. -

Judgment accordingly.
Solicitors for plaintiff: O’Connor & Hogg.
Solicitor for defendant: J. U. Emard.
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BRITISH COLUMBIA ADMIRALTY DISTRICT.

HER MAJESTY THE QUEEN..............PLAINTIFF ;
AND

THE SHIP “ VIVA” .cccoiiviiiineinnen, DEFENDANT.
- Maritime lgw—Behring Sea Award Act, 1894—Infraction bé/ Joretgner.

The punitive provisions of the Behring Sea Award Act, 1894, operate
against a ship guilty of an infraction of the Act, whether she is
“employed ” at the time of such infraction by a British subject
or a foreigner.

THIS was an action in rem for the condemnation of a
ship for an alleged infraction of the regulations
respecting the taking of seals in Behring Sea.

By the statement of claim it was alleged as follows:—

1. The British ship Vive, Mark Pike, master, was
seized by an officer of the United States Steamer Rush
on the 24th day of August, 1896, in latitude 57 deg.
80 min. N, longitude 171 deg. 2 min. 80 sec. W. from
Greenwich, at a point within the prohibited zone of 60
miles around the Pribilof Islands, as defined in Article
One of the first schedule to the Behring Sea Award
Act, 1894.

2. The ship Vive at the time of the seizure afore-
said was fully equipped for fur seal hunting and was
employed in killing, capturing and purchasing the
animals commonly called fur seals within the pro-
hibited zone of 60 miles around the Pribi