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CASES

DETERMINED BY THE

EXCHEQUER COURT OF CANADA
AT FIRST INSTANCE

AND
IN THE EXERCISE OF ITS APPELLATE
JURISDICTION
BETWEEN :
THE SHEARWATER COMPANY, LIM-
CLAIMANT;
ITED ... i
AND
HIS MAJESTY THE KING.............. RESPONDENT.

Seizure—Customs enactments—Coasting regulations—The Merchant
Shipping (Colonial) Act 1869

Claimant’s ship was seized in August, 1930, by an officer of the Customs
Excise Preventive Service of Canada for alleged violations of the
Customs Act and coasting regulations. To maintain the seizure
the Crown relied upon certain sections of the Customs Act, RS.C,
1927, c. 42, and certain coasting regulations made thereunder, or under
corresponding sections of earlier 'Customs Acts. In 1883 certain regu-
lations were enacted by Order in Council, pursuant to the provisions
of the Customs Act, 1877, and they became effective upon publica-
tion in the Canada Gazette. In May, 1901, no. 12 of such regula-
tions was rescinded by Order in Council, and the following substituted
therefor: “ No goods shall be taken into or put out of any coasting
vessel or boat, while on her voyage by river, lake or sea, without
permit of the Collector or proper officer of Customs,” and it was for
an alleged infraction of this regulation that claimant’s ship was seized.
The regulation never became effective, because of failure to publish
it in the Canada Gazette.

The Crown contends that regulation no. 12 as originally enacted con-
tinued in force and effect, because the repeal of the same intended by
the later regulation no. 12 never became effective, and that the
seizure should be maintained under it, and also under regulation no.
4, which provides inter alia that if any officer finds that “any goods”
had been unladen from & vessel before the master had reported to
a customs officer, the goods and vessel shall be forfeited.

Held, that the coasting regulations and the statutory provisions under
which they were made, never became effective since they were not
enacted in the form required by The Merchant Shipping (Colonial)
Act 1869,

2. That enactments in regulation of the coasting trade of Canada involve
more than a mere determination of-the nationality of ships which
may engage in that trade.

72555—1a



2 EXCHEQUER COURT OF CANADA {1934

1933 REFERENCE by the Minister of National Revenue.
Tee  Lhe reference came before the Court upon an agreed state-
Sﬂé‘"‘gf‘mﬁ“ ment of facts and upon the papers and documents referred
v. by the Minister.
Tae King.
— The case was heard before the Honourable Mr. Justice
Maclean, President of the Court, at Ottawa.

Ainslee Greene, K.C., and L. A. Ryan for Claimant.

C. P. Smith, K.C., and F. P. Varcoe, K.C., for Respond-
ent.

The facts and questions of law raised are stated in the
reagons for judgment.

Tar PresmenT, now (July 20, 1933), delivered the fol-
lowing judgment:

This is a reference made by the Minister of National
Revenue, pursuant to the power vested in him under section
174 of the Customs Aect, and was heard upon the papers
and documents referred, and upon an agreed statement of
facts.

The facts of the case may be briefly stated. On or about
August 16, 1930, the British steamship Vedas, registered at
the Port of Halifax, N.S., in the name of the Shearwater
Company Ltd., the claimant herein, and licenced under cer-
tain regulations to engage in the coasting trade of Canada,
reported outwards coastwise from Windsor, Ont., for Mont-
real, P.Q., with a cargo of approximately 12,900 cases of
beer. At the material time, the Vedas, it is agreed, was
under verbal charter to one Harry Low, but that is not, I
think, of importance. The Vedas apparently did not pro-
ceed diligently on her voyage to Montreal, but it is charged,
loitered in Lake ¥rie and there transhipped a portion of
her cargo, approximately 9,000 cases of beer without per-
mit of any proper officer of Canadian Customs, and con-
trary to the requirements of the Customs Act and the coast-
ing regulations. The beer comprising the whole of the
original cargo was manufactured in the City of London,
Ontario, by Carling Breweries Limited. It is coneeded that
any excise or customs duties or other revenue imposts,
exigible upon the cargo, were paid before the same was
laden aboard the Vedas at Windsor. It is not suggested
that the beer discharged from the Vedas was relanded in
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Canada, and it was not shown whether the transhipment Loss
took place in Canadian or in American waters. The Vedas, Tas
together with the balance of her cargo, was on August 30, Sné‘g"‘ﬁ";:m
1930, seized by an officer of the Customs-Excise Preventive v,
Service of Canada, and is still under detention. The refer- 122 KN
ence concerns only the Vedas, which was valued at the time Maf_lfn J.
of her detention, by Customs Officers, at $50,000. The
notice of seizure served upon the master of the Vedas, by
the Commissioner of Customs, as required by the Customs
Act, was in accordance with Departmental Form X. 30,
and is in part as follows:—
That contrary to the requirements of the Customs Act and Coasting

regulations, the said vessel after report outward coastwise from the port
of Windsor, Ont., bound for Montreal, Que., on or about the 16th day of
August, 1930, did not proceed directly to the port whither bound as de-
clared; that goods were put out of the said vessel and unladen there-
from while on her voyage without permit of the Collector or proper offi-
cer of Customs and before report by the Master to a Customs officer;
and that goods were carried contrary to the Customs Act and Regulations
made by the Governor in Couneil,

To maintain the seizure, the respondent, at the hearing,
relied upon section 298 of the Customs Aect, Chap. 42,
R.S.C., 1927, which purports to empower the Governor in
Council to make regulations in respect of the coasting
trade of Canada, certain coasting regulations made there-
under or under corresponding sections of earlier Customs
Acts, and section 245 (2) of the Customs Act (1927) which
provides a penalty of $400 against the master of any ves-
sel for non-compliance with any regulations made by the
Governor in Council, and in default of the payment of
such penalty it is provided that the vessel may be detained,
and if the default continues for a certain period the vessel
may be sold to pay such penalty and the expenses of keep-
ing her while under detention. The case was put to me on
that footing only. No breach of any requirements of the
Customs Act, other than section 245 (2), was suggested.
It was not contended at the hearing that the goods “ were
carried contrary to the Customs Act and Regulations made
by the Governor in Council,” as is alleged in the notice of
the seizure of the Vedas served upon her master. As the
validity of the provisions of the Customs Act purporting
to authorize the enactment of coasting regulations by the
Governor in Council, are here challenged, and the coasting

regulations made thereunder as well, upon grounds which
72555—13a T
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T shall later mention, it would seem both desirable and
convenient at this stage to refer to such provisions of the
Customs Act, and the coasting regulations made there-
under.

Section 13 of Chap. 10 of the Statutes of Canada for
1877, entitled “ An Act to amend and consolidate the Act
respecting the Customs,” provided as follows:—

The Governor in Council may, by regulation, declare any trade or
voyage on the seas, rivers, lakes or waters, within or adjacent to Canada,
whether to or from any place within or without Canada, to be a coast-
ing trade or a coasting voyage within the meaning of this Act,—whether
such seas, rivers, lakes or waters are or are not geographically or for the
purposes of other Acts or laws, inland waters; and all carrying by water
which is pot a carrying by sea or coastwise, shall be deemed to be a
carrying by inland navigation; and the Governor in Council may from
time to time, with regard to any such coasting trade dispense with such
of the requirements of the four next preceding sections as he deems it
inexpedient to enforce in any case or class of cases, or make such further
regulations as he may think expedient; and any goods carried coastwise,
or laden, waler borne or unladen, contrary to such regulations or to any
provision of this Act not dispensed with by such regulations shall be
forfeited.

In April, 1883, pursuant to this provision of that Act
and section 124 (3) of the same Act which empowered the
Governor in Council to make regulations respecting various
matters including the coasting trade of Canada, certain
coasting trade regulations were enacted by Order of the
Governor in Council. The Order in Council recites that

the

Board submit for the approval of the Honourable The Privy Council
the following amended regulations governing the Coasting Trade of Can-
ada submitted by the Honourable the Minister of Customs and concurred
in by the Honourable the Minister of Justice,

and it further recites that

His Excellency in Council has been pleased to order and it is hereby
ordered, that the following regulations respecting the Coasting Trade of
the Dominion be and the same are hereby adopted and established.

Then follow the regulations fourteen in number, under the
caption, “ Coasting Regulations in respect of British Regis-
tered Vessels.”

The first regulation defines what is coasting trade, and
enacts that vessels engaged in that trade “shall be sub-
ject to the regulations governing the same ”; the second
regulation is to the effect that only British registered ves-
sels, and vessels owned by subjects of countries included
in any treaty with Great Britain by which the coasting
trade is mutually conceded, may engage in the coasting
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trade of Canada; in substance this was merely declaratory 1033
of the law as it then stood. Regulation 3 provides that &  Tag
coasting vessel may carry goods the produce of Canada, Slgﬂgf‘g;:‘m
or goods duty free, or goods duty paid, from one Canadian .
port to another, provided always that the owner or master Tae K.
of such vessel shall take out a licence for the year or part Maclean J.
of the year always terminable on the 30th day of June, for

that purpose, and that the owner or master in taking out

the said licence shall enter into a bond of $500 conditioned

that such vessel shall not be employed in the foreign trade,

and provided also that the master of every such vessel shall

report inwards and outwards on entering or leaving a port,

on the form prescribed. Regulation 4 requires the master

of any licensed coasting vessel to produce his licence to

any officer of Customs upon demand, and to answer all
questions put to him, and it provides that any such officer

may board such vessel when he may deem proper, and if

he should find any dutiable, or prohibited or smuggled
goods, or if “any goods” had been unladen from the ves-

sel before the master had reported to a Customs officer,

the goods and vessel shall be forfeited. I think that “ any

goods ” must relate to dutiable, or prohibited or smuggled
goods. It is improbable that the penalty of forfeiture of

both goods and vessel was intended to be imposed if “ any

goods ” related to goods which were the produce of Can-

ada and upon which all revenue imposts had been paid.
Regulation 5 provides that before a coasting vessel shall
depart from any port of lading, a report, in the form pre-
scribed by that regulation, shall be delivered to the col-

lector or some officer of Customs, and such report shall be

the clearance of the vessel (in lieu of the requirements of

the Customs Act), for the voyage, except for goods under

bond, or goods liable to excise or internal revenue duty, and

with this exception the report apparently does not require

any information as to the contents of the cargo. The re-

port requires, in the case of a report outwards, a declara-

tion by the master in the following terms:

I, the undersigned, master of the above named vessel, do solemnly swear

that I am bound for and will proceed directly to, the Port of , and that

I will not, during said voyage, touch at any foreign port, nor take on

board nor land, nor put off of said vessel any goods liable to Customs

duty, or other revenue impost, before arriving at the above-named port
of destination.
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This regulation was apparently designed to apply to a
licensed coasting vessel only and it is suggested, with some
force, I think, that a licensed coasting vessel might dis-
charge or take on goods during her voyage providing they
were not goods under bond or goods liable to excise or in-
ternal revenue duty. Regulation 6 requires that vessels
employed in the coasting trade that have not taken out a
coasting licence shall report inwards and outwards at their
port of arrival or destination, and clearances are required
of them whenever they depart from any port within the
Dominion of Canada, and in default of their so reporting
the vessel and cargo, a penalty is provided. Regulation 7
is to the effect that goods under a removal bond from one
Canadian port to another may be carried in any licensed
British vessel trading coastwise, but only upon such goods
being entered in the report outwards and clearance. Regu-
lation 8 provides that no coasting vessel shall touch at any
foreign port unless forced to do so by unavoidable circum-
stances. Regulation 9 provides how and when goods car-
ried or to be carried coastwise shall be shipped or unshipped,
and regulation 10 states that officers of Customs may board
and search any coasting vessel at any port or place. Regu-
lation 11 is applicable to boats under fifteen tons and states
that such boats, except by special licence, shall not carry
any goods from a foreign country, which are liable to duty.
Regulation 12 is as follows:—

No goods can be carried in any coasting vessel or boat, except such
as are laden to be so carried at some port or place in Canada, and no
goods shall be taken into or put out of any coasting vessel or boat while
on her voyage by river, lake or sea.

Regulation 13 permits the reports inwards and outwards
coastwise required by the regulations, in the case of any
steam vessel, to be made by a purser if carrying one, and
regulation 14 states that all these regulations shall apply
to the coasting trade of British Columbia.

These regulations became effective by publication in the
Canada Gazette shortly following their enactment. In
May, 1901, regulation no. 12 was rescinded by an Order
in Council which recites that

The Governor General in Council is pleased to order and it is hereby
ordered that the Regulations made by Order in Counecil of 17th April,
1883, respecting the Coasting Trade of the Dominion of Canada shall be
and the same are hereby amended by rescinding section 12 of the said
Regulations and substituting the following in heu thereof.
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This I assume was done under the authority of section 245 1933
(c) Chap. 32, R.S.C,, 1886. The material part of the new Tae

regulation no. 12 runs thus:— S%Eggﬂfm

12. No goods shall be taken into or put out of any coasting vessel or V.

boat, while on her voyage by river, lake or sea, without permit of the THR King,
Coll-ector or proper officer of Customs. ' Magl;;n 3
This regulation in fact never became effective, because of = —
the failure to publish it in the Canada Gazette, yet, it is
quite apparent, I think, whatever be its importance, that
it was for the supposed infraction of this abortive regula-
tion that the Vedas was seized. The notice of seizure
served upon the master, I think, makes that quite clear.
This is confirmed by the fact that the Department of Cus-
toms had apparently long acted under the belief that the
new regulation no. 12 had become effective, because on
August 1, 1901, a printed memorandum—which was put in
evidence—was issued by the Commisgioner of Customs ad-
dressed “ To Collectors of Customs and others concerned ”
and under the caption of “ Summary of Customs Manifest-
ing and Coasting Regulations,” and the memorandum con-
tained this new regulation no. 12. In this printed memo-
randum all the coasting regulations enacted in May, 1883,
appear in full except regulation no. 12; the number re-
mains followed by the words “ Amended 31st May, 1901.”
Further on in the memorandum the new regulation no. 12
is set forth in full under the head “ Amendment of Sec-
tion 12 Coasting Regulations.” Then there is the further
fact that it was under this regulation that the respondent
sought to maintain the seizure at the hearing of the
reference.

Upon the hearing of the reference it was not shown
whether or not the new regulation no. 12 had ever been
published in the Canada Gazette as required by section
301 of the Customs Act, 1927, or the corresponding pro-
vision of the Customs Act in force in 1901, and at a sub-
sequent date I heard counsel upon the point. It trans-
pired, as I have already stated, that the new regulation
no. 12 had never been published in the Canada Gazette
and consequently had never become effective, but the coast-
ing regulations of 1883 had been so published and I allowed
counsel for the respondent to give evidence of that fact. I
thereupon gave leave to counsel to submit written argu-
ments applicable to the new state of facts that had de-
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veloped by reason of the irrelevancy of the new regulation
no. 12 to the issue. Counsel for the respondent now con-
tends that the seizure in question should be maintained
under the old regulation no. 12, which continued in force
and effect, it is claimed, because the repeal of the same
intended by the later regulation no. 12 had never become
effective; and also it is contended that the seizure should
be maintained under coasting regulation no. 4.

I shall first consider the provisions of the Customs Act
of 1877, pursuant to which the coasting regulations in ques-
tion were made by the Governor in Council, and the coast-
ing regulations themselves, the validity of which are wholly
contested by counsel for the claimant, upon the ground
that neither the statutory provisions nor the coasting regu-
lations were enacted in conformity with the requirements
of the Imperial Statute, “The Merchant Shipping
(Colonial) Aect of 1869.” While this point is of import-
ance in so far as the matter presently before me is con-
cerned, it is likely hereafter to be of academic interest only
because of the coming into force of the Statute of West-
minster, 1931. The Statute of Westminster has not, in my
opinion, a retroactive effect; the antecedent history of Im-
perial legislation in respect of shipping, and of the coast-
ing trade, in British possessions, repels, I think, the sug-
gestion of the Statute of Westminster being a declaratory
enactment. And it was not contended by counsel for the
respondent that the British North America Act conferred
unlimited power upon the Parliament of Canada to legis-
late in respect of shipping or the coasting trade of Canada.

It is to be determined what meaning is to be given to
“regulation” of the coasting trade of Canada. There is
no difficulty as to what is meant by “ coasting trade.” On
the one hand it is contended, as I understand it, that “ regu-
lation ” of the coasting trade is limited to a determination
of the nationality of ships that shall be permitted to engage
in that particular trade; on the other hand it is contended
that “regulation” of the coasting trade comprises all such
and similar provisions as are to be found in the Canadian
coasting trade regulations of 1883. The latter contention
is that submitted by counsel on behalf of the claimant. As
was suggested in Mr. Greene’s argument, one method of
ascertaining the meaning of what is a “ regulation ” of the
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coasting trade of Canada, is to review the earlier Imperial
legislation relative to the same subject matter, and if it is

there found that the word “regulation,” when employed Sﬁgg“f‘z‘“"

with reference to the “ coasting trade,” had a definite mean-
ing, then it is a fair deduction, it is claimed, that when the
power to legislate in respect of the “regulation” of Cana-
dian coasting trade was conferred upon the Parliament of
Canada, “ regulation ” must be implied to mean and to in-
clude what it meant and included in the legislative practice
of the Imperial Parliament which conferred upon Canada
the power to legislate in regulation of its coasting trade.
And Mr. Greene referred to the case of Croft v. Dunphy
(1), in which Lord Macmillan propounded a rule for the
interpretation of the statute that was there in question, and
which it is urged is applicable here. He said:

When a power is conferred to legislate on a particular topic it is
important, in determining the scope of the power, to have regard to what
is ordinarily treated as embraced within that topic in legislative practice
and particularly in the legislative practice of the State which has con-
ferred the power. Thus in considering what might be appropriately and
legitimately enacted by the Dominion Parliament under its power to
legislate in relation to “bankruptey and insolvency,” it was considered rele-
vant to discuss the usual contents of bankruptcy statutes.

Turning now to Imperial legislation extending in part to
the British North American Provinces, and in force at the
date of Confederation. It will be sufficient, I think, to
refer to Chap. 107 of 16 & 17 Vict. (1853) “ An Act to
amend and consolidate the laws relating to the Customs of
the United Kingdom . . . and certain laws relating to
trade and navigation and the British possessions ”; this Act
was preceded by Chap. 93 of 8 & 9 Viet. (1843), and was
entitled “ An Act to regulate the Trade of British posses-
sions abroad.” In the Customs Consolidation Act, 1853,
the short title, and under the head “As to the coasting trade
of the United Kingdom,”—which appears within the text
of the Act and not as a marginal reference—and com-
mencing with section 151, we find a definition of what con-
stitutes coasting trade in the United Kingdom, and that is
followed by provisions which state that the coasting trade
of the United Kingdom shall be carried on only in British
ships, that coasting ships are confined to coasting voyages,
that vessels engaged in the coasting trade must report at

(1) (1933) A.C. 156.
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Customs within twenty-four hours after arrival and before
goods are unloaded, that the landing or shipping of goods
shall be at the times and places fixed by officers of Cus-
toms, that the master of a coasting vessel must keep a cargo
book, and other provisions of the same general character.
It is argued, as I have already stated, that if “ regulation”
of the coasting trade of the United Kingdom, at that time,
included such provisions as I have mentioned, then the
word “regulation ” when used in Canadian statutes in re-
spect of coasting trade, must be implied to include such or
similar provisions as applied to the coasting trade of the
United Kingdom, that is to say, the word “regulation”
should be interpreted to mean and include what it did in
Imperial legislative practice because the authority for the
Parliament of Canada to legislate in respect of the coasting
trade of Canada was conferred by an Imperial Act, which
I shall at once mention. Passing then to the Imperial Act
of 1869, enacted subsequent to the date of Confederation.
This is the Act which I have already mentioned as confer-
ring upon the legislatures of British possessions, the power
to legislate in respect of their coasting trade, and “legis-
lature,” according to the interpretation clause of that Act,
included the Parliament of Canada. This Act, being Chap.
11 of 32 Vict. and entitled “ An Act for amending the Law
relating to the Coasting Trade and Merchant Shipping in
British possessions,” its short title being “ The Merchant
Shipping (Colonial Act) 1869,” for the first time conferred
upon Canada the power, subject to certain conditions, to
regulate by legislation the coasting trade of Canada. Sec-

tions 4 and 5 of that Act are as follows:

4. After the commencement of this Act the legislature of a British
possession, by any Act or Ordinance, from time to time, may regulate
the coasting trade of that British possession, subject in every case to the
following conditions:

(1) The Act or Ordinance shall contain a suspending clause, provid-
ing that such Act or Ordinance shall not come into operation
until Her Majesty’s pleasure thereon has been publicly signified
in the British possession in which it has been passed.

(2) The Act or Ordinance shall treat all British ships (including the
ships of any British possession) in exactly the same manner as
ships of the British possession in which it is made.

(3) Where by treaty made before the passing of this Act Her Majesty
has agreed to grant to any ships of any foreign state any rights
or privileges in respect of the coasting trade of any British pos-
session, such rights and privileges shall be enjoyed by such ships
for so long as Her Majesty has already agreed or may hereafter
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agree to grant the same, anything in the Act or Ordinance to the
contrary notwithstanding.

(5) The following sections of The Customs Consolidation Act, 1853
are hereby repealed; namely,

Section three hundred and twenty-eight as from the com-
mencement of this Act:

Section one hundred and sixty-three as from the date in the
case of each British possession at which either an Act or Ordin-
ance with respect to the coasting trade made within two years
after the commencement of this Act in such British possession
comes into operation, or if there is no such Act or Ordinance, at
which the said two years expire.

These provisions were re-enacted in the identical language
in the Merchant Shipping Act, 1894, sec. 736. It was under
the provisions of the Imperial Statute of 1869 that Chap.
14 of the Statutes of Canada, 1870, “ An Act respecting the
Coasting Trade of Canada,” was enacted. That Act pro-
vided that no goods or passengers might be carried coast-
wise in Canada except in British ships; it contained a sus-
pending clause as required by the Imperial Statute of 1869,
and it only came into operation in Canada after Her
Majesty’s pleasure had been publicly signified by proclama-
tion in Canada.

It is my opinion that enactments in regulation of the
coasting trade of Canada involve more than a mere deter-
mination of the nationality of ships which may engage in
that trade. Sec. 5 of the Imperial Act of 1869 repealed sec.
163 of The Customs Consolidation Aect, 1853, which pro-
vided that goods and passengers could only be carried be-
tween any two ports in a British possession, in British ships,
and the repeal of this section left the Parliament of Can-
ada free to determine thereafter what ships might engage
in Canadian coasting trade. The Act of 1869, however,
does more than repeal sec. 163 of the Act of 1853; it con-
ferred upon the Parliament of Canada the power “ to regu-
late the coasting trade” of Canada from “ time to time,”
subject to the conditions therein mentioned. The repeal of
sec. 163 of the Act of 1853 was an incident of the policy
expressed in the Act of 1869, namely, that British posses-
sions might thereafter regulate their own coasting trade.
If it was intended merely to permit the legislatures of
British possessions to determine the nationality of ships
which might engage in their coasting trade, then, as was
suggested by claimant’s counsel, a simple repeal of sec. 163
of the Act of 1853 would have sufficed. Furthermore, the
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1933 Parliament of Canada could not have been of the opinion
Tae  that “coasting regulations” was limited to a regulation of
Sﬂgg“ﬁfbm the nationality of ships that might engage in the coasting
. trade of Canada, otherwise it would not have continued to
TrE KING. onact in the Customs Act of 1877, and later Customs Acts,
MacleanJ. the provision that the Governor in Council might make
" regulations respecting the coasting trade of Canada, because
by its own Act of 1870 it had already determined what
ships might engage in that coasting trade, and that Act was
enacted and proclaimed in accordance with the conditions
of the Imperial Act of 1869. I think “regulation ” of the
coasting trade includes, for example, the provisions con-
tained in the Canadian coasting regulations of 1883, and
the provisions of the Imperial Act of 1853 relating to the
coasting trade of the United Kingdom, some of which I
have mentioned. It is impossible to say that the regula-
tions in question here are not in regulation of the coasting
trade of Canada. That is just what they purport to do.
They were designated by their makers as “ coasting regu-
lations ” as will appear from the Orders in Council which
I have mentioned, they were proclaimed as such in the Can-
ada Gazette, the Department of Customs published the
same as such in the printed memorandum I referred to, the
charge preferred against the Vedas and the reason for her
detention is that her master violated one or more of these
“ coasting regulations,” and they were enacted avowedly
pursuant to the terms of a statute which purported to
authorize their enactment as “ coasting regulations ” by the
Governor in Council. The regulations in question are there-
fore in my opinion “regulations” of the coasting trade of
Canada within the meaning and intendment of The Mer-

chant Shipping (Colonial) Act, 1869.

The next point for decision is whether the coasting regu- -
lations ever became effective. The regulations were not
enacted in the form required by the Imperial Act of 1869,
and neither were sections 13 and 125 of the Canadian Cus-
toms Act of 1877 under which the regulations were made.
Neither the regulations nor the statutory provisions under
which they were made contained the suspending clause re-
quired by sec. 4 (1) of the Imperial Act of 1869, and they
were never approved of and proclaimed as required by that
Act, which omissions are, I think, fatal. For these reasons
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I am of the opinion that the coasting regulations in ques- 1933

tion, and the statutory provisions authorizing the same, Tas

never became effective. Besary ate
In the result, it is my opinion, that the seizure of the v

Vedas cannot be maintained and that she should be re- =& Kre.
leased to her owners. It is not therefore necessary that I MacleanJ.
should pronounce upon any other aspect of the case. Ire-
ferred to the coasting regulations at some length in order
to show their character and purpose, and also because I
thought the same would be convenient if this judgment
came to be reviewed by another court. I know of no reason
why I should refuse the claimant its costs of the reference
and I therefore allow the same.

Judgment accordingly.

BETWEEN: ‘ 5933
EMMA MACLAREN ...................... AppELLANT; Dec.9.
A s

MINISTER OF NATIONAL REVENUE. . .Ruseonpenr, 7%

Revenue—Company in liquidation—Shareholder—Interest on deferred
payments—Income—Liquidator—Winding-Up Act—Income War Taz
Act, 5. 19— On"—"“ That the company has on hand "—Interpretation
—Constitutional law.

The appellant owned shares in the North Pacific Lumber Company Lim-
ited, which company in 1926 was ordered wound up under the pro-
visions of the Winding-Up Act. The appellant, in 1929, received the
sum of $5439.91 from the liquidator of the company, this amount
being paid out of the undistributed income of the company during
the process of winding it up. This sum represented appellant’s share
of interest on the balance of deferred purchase prices of properties
of the company. The Commissioner of Income Tax included this sum
in the assessment notice sent to appellant. The assessment was con-

firmed by respondent, and, appellant being dissatisfied, the matter
was referred to this Court.

Held: That interest on deferred payments of capital is income subject to
taxation; and the distribution of assets of a company by a liquidator
does not change the nature of such assets in such a way as to convert
interest or earnings into capital. The North Pacific Lumber Company
Limited v. The Minister of National Revenue (1928) Ex. C.R. 68,
followed.

2. That the word on in s. 19 of c. 97, RS.C,, 1027, is equivalent to from
the date of or after and implies & notion of continuity.

3. That the words that the company has on hand in said s. 190 do not

mean that the company has on hand at the time of the winding-up
order.
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1933 4, That taxing acts are not to be construed differently from any other
M ‘E"’ act, when the language is clear and unambiguous.
ACLAREN 5 That s. 19 is tnéra vires of the Parliament of Canada.

MIN;)S‘TER 6. That there is no conflict between ss. 19 and 13 of c. 97, R.S.C., 1927,

OF

%@g‘;ﬁg‘d APPEAL under the provisions of the Income War Tax
——  Act from the decision of the Minister of National Revenue.

The appeal was heard before the Honourable Mr. Jus-
tice Angers, at Ottawa.

J. R. Maclaren and G. F. Maclaren for appellant.
C. F. Elliott, K.C., and W. 8. Fisher for respondent.

The facts and questions of law raised are stated in the
reasons for judgment.

AxcERrs J., now (April 22, 1933) delivered the following
judgment:

[The learned Judge stated the nature of the appeal and
then continued.]

It being admitted or established by the evidence that
the appellant was a shareholder of the company, that she
received in 1929 the sum of $5,439.91 forming the subject
of the present appeal and that this sum represented her
share of interest on the balance of deferred purchase prices
of properties of the Company, the whole case narrows down
to a question of determining whether this interest con-
stitutes an income and as such is taxable under the pro-
visions of the Income War Tax Act, and, if so, whether its.
distribution by a liquidator under the Winding-up Act has
had the effect of changing its nature from income to cap-
ital, as claimed by the appellant.

Section 3 of the Income War Tax Act defines taxable
income; it contains, among others, the following

stipulation:
3. For the purposes of this Act, “income” means the annual net
profit or gain or gratuity, . . . .; and shall include the interest, divi~

dends or profits directly or indirectly received from money at interest
upon any security or without security, or from stocks, or from any other
investment, and, whether such gains or profits are divided or distributed

The balance of a purchase price, whether payable in a
lump sum on a fixed date or whether payable by instal-
ments, which bears interest, is money invested at interest
just as much as the amount of a loan carrying interest. If
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the purchase price of the several properties sold by the
Company had been paid in cash and the appellant had re-
ceived her share and invested it, the interest or dividends
derived therefrom would unquestionably have been income
subject to taxation under the statute. In virtue of the
deferred payment agreements the residue of the purchase
price remained invested in the hands of the purchaser and
the interest yielded by such residue was an income of the
Company, of which the appellant received her proportion
when it was distributed by the liquidator.

In the case of The North Pacific Lumber Company Lim-
ited, appellant, and The Minister of National Revenue, re-
spondent (1), the Honourable Mr. Justice Audette held,
and held rightly in my opinion, that interest on deferred
payments of capital is income subject to taxation. At page
72 of the report, the learned judge says:

The interest due on the deferred purchase price and earned by that
capital is a revenue of the company subject to the income tax, and which
becomes a debt due to the Crown, for which the company is liable.

It goes without saying that the judgment in the above
cited case does not constitute res judicata as regards the
appellant herein, who was not a party thereto, but the
reasons given in support of the judgment appear to me well
founded and I unhesitatingly concur with the view adopted
by the learned judge therein.

The next question raised by counsel for appellant, as I
have already said, is whether the distribution of the assets
of the Company by a liquidator changes the nature of such
assets in such a way as to convert interest or earnings into
capital.

The question having been brought up in the same case
of The North Pacific Lumber Company Limited and The
Minister of National Revenue (ubi supra) was decided in
the negative by the Honourable Mr. Justice Audette.

The learned judge held in the first place that the Crown
is not bound by the Winding-up Aect, not being specially
mentioned therein, and relied on the decision of -the
Supreme Court of Canada in the case of The Queen v. The
Bank of Nova Scotia (2) and on Section 16 of the Inter-
pretation Act (R.S.C., 1906, chap. 1, now R.S.C., 1927,
chap. 1).

(1) (1928) Ex. CR., 68. (2) (1885) 11 S.CR, 1.
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1933 Section 16 reads as follows:
e . . . .
MacLAREN No provision or enactment in any Act shall affect, in any manner
v. whatsoever, the rights of His Majesty, his heirs or successors, unless it
MINISTER is expressly stated therein that His Majesty shall be bound thereby.
Namowa,  The text of this section is perfectly clear and comments

Revenve. are needless.
AngersJ.  In the case of The Queen v. The Bank of Nova Scotia,
—  Ritchie, C.J., referred to the following cases: In re Henley
& Co. (1) and In re Oriental Bank Corporation, ex parte
The Crown (2), in which the above doctrine was fully con-
sidered and adopted.

See also on this point: Bacon’s Abridgement of Law, vol.
8, Prerogative, p. 92; Maxwell on the Interpretation of
Statutes, 7th Ed., pp. 117 et seq.; Giles v. Grover (3);
Cushing v. Dupuy (4); Théberge v. Landry (5); The
Liquidators of the Maritime Bank and The Queen (6) ; The
Ligquidators of the Maritime Bank of Canada v. The Re-
ceiver General of New Brunswick (7).

The Crown is not mentioned in the Winding-up Act and
it is accordingly not bound thereby. I see no need of
insisting further on this point.

It was argued on behalf of appellant that the payments
made by the several purchasers of the Company’s prop-
erties, consisting partly of principal and partly of interest,
became one common fund of assets as soon as they were
received by the liquidator and that the distribution by the
latter of the amounts so received must be considered as a
distribution of capital, irrespective of the fact that a por-
tion of such amounts was interest when they came into the
hands of the liquidator.

The Honourable Mr. Justice Audette has held in the
North Pacific Lumber Co. Ltd. v. The Minister of National
Revenue (ubi supra) that the fact that the affairs of a
Company pass into the custody and under the control of a
liquidator does not change the nature of a debt owing to
the Company. In other words what is paid by a debtor to
the liquidator as interest remains interest and what is paid
as capital remains capital, for the purpose of taxation, just
as if there had been no liquidation and the money had been

(1) (1878) 9 Ch. D., 469. (4) (1879-80) 5 A.C,, 409, at 419.
(2) (1885) 28 Ch. D, 643. (5) (1876) 2 A.C. 102, at 106.
(3) (1832) 9 Bing., 128, at 136. (6) (1888) 17 S.C.R., 657.

(7) (1892) A.C,, 437, at 441.
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paid to the Company itself. In fact the moneys due to the
Company are received by the liquidator for the Company.
Under Section 19 of the Winding-up Act (R.S.C., 1927,
chap. 213) the Company from the time of the making of
the winding-up order ceases to carry on business, but its
corporate state and its corporate powers continue to exist
until the affairs of the Company are entirely wound up:
see Kent et al v. La Communauté des Soeurs de Charité de
la Providence (1).

The learned judge in the case of The North Pacific Lum-
ber Co. Ltd. and The Minister of National Revenue, having
arrived at the conclusion that the nature and character
of the debts had not been changed by the liquidation, held
that the interest on deferred payments of capital received
by the liquidator was income and as such was taxable under
the Income War Tax Act. I share this opinion without
the least hesitation and I do not see that I could add any-
thing useful to the learned judge’s remarks which I adopt
unreservedly.

Has this interest become capital as a result of its dis-
tribution by the liquidator to the shareholders? I do not
think that it has; more than that I cannot conceive how it
could be considered capital under the law in force in 1929.

In support of his contention counsel for appellant has
cited the decision in the case of Inland Revenue Commis-
sioners v. Burrell (2), in which it was held “that super
tax was not payable on the undivided profits as income,
because in the winding up they had ceased to be profits and
were assets only.”

In this case the Court of Appeal (Pollock, M.R., Atkin,
L.J. and Sargant, L.J.) affirmed the decision of Rowlatt, J.,
who had upheld the decision of the Commissioners of In-
come Tax.

The grounds on which the decision of the Court of
Appeal is based are clearly summed up in the following
remarks of the Master of the Rolls (pp. 63 and 64):

Upon the grounds, and in accordance with the authorities, which I
have up to this point stated and referred to, the Crown are not, in my
judgment, entitled to charge super tax in accordance with the assessments
made. It is not right to split up the sums received by the shareholders
into capital and income, by examining the accounts of the company when

(1) (1903) A.C., 220, at 225. (2) (1924) 2 KB, 52.
72565—2a
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it carried on business, and disintegrating the sum received by the share-
holders subsequently into component parts, based on an estimate of what
might possibly have been done, but was not done.

There is in addition a dietum of Scrutton L.J. directly in point: see
Inland Revenue Commissioners v. Blott (1920, 2 K.B. 657). In that case
the question was whether certain bonus shares allotted to a shareholder
could be treated for purposes of super tax as part of his total income
from all sources for the previous years within s. 66 above quoted. Rowlatt
J. (1920, 1 X B. 114), the Court of Appeal (1920, 2 K.B. 657) and the
House of Lords (1921, 2 A.C. 171) all decided in the negative. Scrutton
L.J. in the course of his judgment dealt with the very point to be
decided here. He said (1920, 2 K.B. at 675): “ A company is liquidated
during the year of assessment, and the liquidator returns to the share-
holders, (1) their original capital, (2) accretions to capital due to increase
in the value of the assets of the company, (3) the reserve fund of un-
divided profits in the company, (4) the undivided profits of the last year
of assessment. Heads (3) and (4) will have paid income tax through the
assessment of the company; but it appears to me that none of the heads
will be returnable to super tax as assessment; they are not income from
property, but the property itself in course of division.”

No doubt this opinion was expressed obiter in the course of the judg-
ment, but I agree with it. The quota returned to the shareholder 1s
returned to him as that part of the property of the company to which he
is entitled, by the officer whose duty it is to distribute the “ property of
the company” in accordance with &, 186 of the Companies (Consolida-
tion) Act, 1908. That officer does not carry on the company as the
directors did; and he has no longer the powers that they had, to divide
the profits as dividend upon the shares—profits, to which, in that char-
acter, the shareholder had no right to lay a demand.

The decision of the Court of Appeal follows the dictum
of Scrutton L.J. in re Inland Revenue Commissioners v.
Blott (1) quoted by Pollock M.R. in his notes in the case
of Inland Revenue Commissioners v. Burrell hereinabove
cited.

In the Blott case an assessment to super tax had been
made upon Blott for a certain year in respect of an allot-
ment to him of bonus shares in a limited Company; in the
previous year the Company had decided that out of its
undivided profits a bonus should be paid to its shareholders
by means of a distribution among them of unissued shares
credited as fully paid up. The Court of Appeal found
that these shares were not part of Blott’s income but were
an addition to his capital. '

The facts in the Blott case differ materially from those
in the present case, where no allotment of shares was made
in payment of accumulated profits. It was apparently to
meet such a contingency that Section 2 of the (Canadian)

(1) (1920) 2 X.B,, 657, at 675.
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Income War Tax Act, 1917, was amended in 1920 by 10-11
Geo. V, chap. 49, by adding thereto Subsection (1): “ Divi-
dends shall include stock dividends.” Subsection (1) has
become Subsection (b) in chapter 97, R.S.C., 1927.

The case of Crichton’s Oil Company (1), to which Pol-
lock, M.R., also refers, although perhaps more in point
than Inland Revenue Commissioners v. Blott, differs never-
theless quite substantially from the present one. The facts
in the Crichton case were these: the capital of the Com-
pany was divided in preferred and ordinary shares, the
former being entitled to a cumulative preferential divi-
dend; the articles of association empowered the directors
to set aside, out of the profits, the sums they thought proper
as a reserve fund; for some years the preferential dividend
was paid, but for three years the expenditure exceeded the
income, the result being a loss of capital amounting to
£4,346; in the following year there was a profit of £1,675
on the year’s business, but the directors declared no divi-
dend; the Company went into voluntary liquidation—
which is what happened in the present case; the debts were
paid and the capital to the extent of £7 per share (the par
value being £10) was returned to the shareholders; the sum
of £1,675 remained in the hands of the liquidator. The
question was whether this sum of £1,675 ought to be paid
to the preference shareholders or whether it ought to be
distributed as surplus assets among all the shareholders
rateably. It was held by the Court of Appeal, affirming the

decision of Wright, J., as follows:—

Upon the construction of the articles (of association), that the pref-
erence shareholders were not entitled to have this sum applied in paying
them dividends for the four years in which they had received none, but
that it must be divided as capital rateably among all the shareholders.

The decision in the Crichton case rested to a great extent
on the interpretation of clause 6 of the articles of associa-
tion of the Company which provided that the owners of the
preference shares should “be entitled to a cumulative pref-
erential dividend at the rate of £5 per cent per annum, pay-
able half-yearly . . .” (b) “Provided always that, in
the event of the winding up of the company, the surplus
assets . . . shall be distributed between the holders of
preference shares and ordinary shares, according to the
amount paid thereon . . .”

(1) (1%02) 2 Ch,, 8.
72555—23a
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1933 Dealing with this clause 6, Stirling, L.J., says (p. 96):

MACLAREN Clause 6 of the articles provides (b) what is to happen in the event
. of the winding-up of the company, namely, that the “surplus assets”
MiNisTER  are to be distributed between the holders of preference shares and ordin-
N oF ary shares according to the amount paid up thereon. Primé facie I think

ATIONAL " . . . .
REVENUE. surplus assets ” means that which remains after all claims of the credit-
— ors of the company and t{he costs of the winding-up have been paid. In
AngersJ. the present case there has been a loss of capital, and this sum of £1,675,
I the excess of the income over expenditure in the last year of the com-
pany’s trading, is, I think, “surplus assets,” and ought to be dealt with

ag provided by clause 6.

Clause 139 of the articles was also considered.

This case, decided mostly on the interpretation of the
memorandum of agreement and articles of association of
the Company and on questions of fact is, it seems to me, of
very little assistance, if any, in deciding the issues herein.
The case of Bishop v. Smyrna and Cassaba Ry. Co. (1) was
also cited.

The case of Inland Revenue Commissioners v. Burrell, 1
must admit, offers more analogy with the present one than
any of the others hereinabove alluded to. This decision
however was based on the Finance (1909-10) Act, 10 Ed.
VII, chap. 8, which contains no provision similar to Sec-
tion 19 of the (Canadian) Income War Tax Aect.

The provision contained in Section 19 was introduced
into the Income War Tax Act, 1917, in 1924, by 14-15 Geo.
V, chap. 46, s. 5 as subsection (9) of Section 3; it later be-
came Section 19 of chapter 97 of the Revised Statutes of
Canada, 1927,

Section 19 reads as follows:

On the winding-up, discontinuance or reorganization of the business
of any incorporated company, the distribution in any form of the prop-
erty of the comnany shall be deemed to be the payment of a dividend
to the extent that the company has on hand undistmibuted income.

It appears to me evident that this section was enacted to
meet circumstances similar to those which arose in the
Burrell case; if it was not, I must say that, in my opinion,
it does meet them.

It has been urged on behalf of appellant that Section 19
is not sufficiently broad and clear to change the law as
expressed in the Burrell case and the decisions therein re-
ferred to. Counsel for appellant particularly submitted
that the word “on” in Section 19 is not broad enough to
cover the whole period of liquidation but that it refers to

(1) (1895) 2 Ch. D., 596.
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a definite particular time, viz., the commencement of the
liquidation, and that it cannot be extended to mean
“during.”” I cannot agree with this proposition. In my
opinion, the word “on” in Section 19 is equivalent to
“from the date of ” or “after ” and it implies a notion of
continuity. The word “ on ” undoubtedly has other mean-
ings, varying according to the sentence in which it is used;
it cannot be construed separately. In the case of Robert-
son v. Robertson (1), an application by a wife, against
whom a decree nisi for dissolution of marriage had been
made, for an order for permanent maintenance, Jessel,
M.R., interpreting the word “on” in Section 32 of the
Divorce Act, 1857, empowering the Court to make the order
“on” the decree, stated:

Whatever meaning may be given to the word “on?” in the Act of
Parliament, it is very difficult to extend it to above a year. It is not
necessary to express an opinion as to what time should be allowed, but
it is not to be conceived that a period of more than a year can be in-

cluded in the word “on.” “On,” if not confined to the time of making
the decree, must mean shortly after.

In a case of a similar nature, i.e., Bradley v. Bradley (2),
the President of the Probate, Divorce and Admiralty Divi-
sion of the High Court of Justice, discussing the meaning
of the word “on” in the same Section 32 of the Divorce
Act, said:

The word “on” is an elastic expression, which, so far from excluding
the idea of its meaning after, is more consistent with that signification
than any other. In some cases the expression “on” may undoubtedly
mean contemporaneously or immediately after, and the question now
before the Court is, whether there is anything from which it can be seen

that the legislature used the word in the 32nd section in this restricted
sense?

It seems obvious to me that the word “on ”” has a much
more restricted meaning in Section 32 of the Divorce Act
than it has in Section 19 of the Income War Tax Act; the
decree under the Divorce Act is final and the word “ on”’
in that case implies no idea of continuity.

The appellant further contended that the words “ to the
extent that the company has on hand undistributed in-
come ” refer exclusively to such funds on hand at the com-
mencement of the winding-up proceedings. Again I fail to
agree with the appellant’s contention; I do not think that
the legislators in using the words “ that the company has on
hand ” in Section 19 meant or intended to mean “ that the

(1) (1883) P.D. 94, at 96. (2) (1877) P.D,, 47, at 50.
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company has on hand at the time of the winding-up order.”
There is nothing in the statute to indicate such an inten-
tion on the part of the legislators and it cannot be assumed.

See Hope v. The Minister of National Revenue (1), in
which the purview of Section 19 was carefully analysed by
the Honourable Mr. Justice Audette. At page 161 of the re-

port the learned judge says:

It is true that sec. 5, subsec. 9 (14-15 Geo. V, ch. 46) reads as
follows:—

&. On the winding up, discontinuance or reorganization of the busi~
ness of any incorporated company the distribution in any form of the
property of the company shall be deemed to be a payment of a dividend
to the exlent that the company has on hand undistributed income
and that this section came into force for the taxing period of 1921; but
it is found that it is the time of payment of such dividend that must
govern. That is to say, without any further qualification any such divi-
dend paid in the ordinary course after that date will fall within the
ambit of the section. It is a dividend paid in 1926 and which must be
paid according to the law in force at that date, which does not require
an investigation as to how the company came to pay the dividend.

And at page 162, he adds:

The plain intention of this section 5, subsec, 9 (14-15 Geo. V, ch. 48)
15 that dividends made up of undistributed profits and paid or payable
after 1921 as under the circumstances of the case, are hiable to tax. The
Act primarily imposes a tax upon all incomes made up of profits and
gain and that is intended to be taxed in this case. And failing to come
within any of the statutory exemptions, the appellant must pay. The
wording of subsec. 9 of sec. 5 is clear and unambiguous in its grammatical
meaning and that should be adhered to.

I may perhaps quote from page 163 the following extract:

Moreover, I must find that this amendment of the Act in 1924 (sec.
5, subsec. 9) was enacted for the purpose of removing any possible doubt
or contention—ex majore caulelo—because the reserve fund in question
in this case, made up of gain and profits, would, prior to such amend-
ment, under secs. 3 and 4 of the Act, be treated as a dividend made up
of profits and gains and thereby become liable. The amendment is of
the same nature as the one made with respect to the Judges’ salaries.
See In re Judges’ Salaries (1924, Ex. C.R. 157), confirmed on appeal to
the Supreme Court of Canada.

Any doubt which may have existed regarding the Crown’s
right to tax as income, interest or earnings received by the
liquidator of a limited company during the winding up of
the company, has been removed by the enactment of sub-
section 9 of section 5, of chapter 46 of 14-15 Geo. V, now
section 19 of the Income War Tax Act.

Sore stress was laid by counsel for appellant on the doe-
trine that taxing statutes must be interpreted strictly. A
few short remarks on the question may be apposite in the

(1) (1929) Ex. C.R,, 158.
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circumstances. Taxing acts are not to be construed dif-
ferently from any other act.

Lord Russell, in the case of Attorney-General v. Carlton
Bank (1) said:

I see no reason why special canons of construction should be applied

to any Act of Parliament, and I know of no authority for saying that a
taxing Act is to be construed differently from any other Act. The duty
of the Court is, in my opinion, in all cases the same, whether the Act
to be construed relates to taxation or to any other subject, namely to
give effect to the intention of the Legislature as that intention is to be
gathered from the language employed having regard to the context in
connection with which it is employed. The Court must no doubt ascer-
tain the subject matter to which the particular tax is by the statute in-
tended to be applied, but when once that is ascertained, it is not open
to the Court to narrow or whittle down the operation of the Act by
seeming considerations of hardships or of business convenience or the like.
Courts have to give effect to what the Legislature has said.

There is, of course, the well established principle that in
a taxing act the tax must must be expressed in unambigu-
ous terms and that, in case of reasonable doubt, the act
must be interpreted in favour of the tax payer: Partington
v. Attorney-General (2) Cox v. Rabbits (3); Versailles
Sweets Ltd. v. Attorney-General of Canada (4); Maxwell

on the Interpretation of Statutes, 7th Ed., p. 246.
Section 19 of the Income War Tax Act, however, is clear
and unambiguous: it shows clearly the intention of the

legislators to impose upon the appellant the tax which has
been assessed against her.

Counsel for appellant further argued that Section 19 of

the Income War Tax Act is ulira vires of the Parliament
of Canada inasmuch as it purports to change into income
what, at common law, is capital and purports to effect a
change in the nature of the property itself and is, conse-
quently, an infringement upon the exclusive powers of the
provincial legislatures to legislate with regard to property
and civil rights, contrary to subsection 13 of section 92 of
the British North America Act; counsel for appellant
moreover urged that section 19 is ulira vires of and beyond
the scope of the Act, in that it is an attempt to tax capital.

I must say that the argument on this particular aspect
of the case has not impressed me very much. I do not
think that the Parliament is endeavouring, under Section

(1) (1899) 2 QB,, 158 at 164. (3) (1877-78) LR. 3 AC. 473, at
(2) (1869) LR, 4 E. & L. App. 478,

100, at 122. (4) (1924) 3 D.L.R., 884, at 885.
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19, to tax capital. It has the power of taxing capital; this
cannot be seriously contested. In fact counsel for appel-
lant does not question the power of the Parliament of
Canada to do so. He merely says that it cannot tax cap-
ital by means of an “ Act to authorize a levy and war tax
upon certain incomes.” In my opinion, the tax is not im-
posed on capital, but exclusively on income. The import
of Section 19 is that earnings, by way of interest or other-
wise, which undoubtedly constituted taxable income when
the Company was in operation still continue to be taxable
income after a winding up order is made. The nature of
the property remains the same. If a change in the nature
of the property is effected, it is so effected by the decisions
which declare that what was income before the winding up
order is capital after it. Under this system a Company
could liquidate its business, voluntarily, with the assist-
ance of a liquidator, sell all its assets under long deferred
payment agreements and make the liquidation last for years
in such a way that its shareholders would withdraw, in
dividends, an income derived from the interest paid by the
purchasers of the assets and avoid payment of income tax
on the same.

However there is, as far as I can see, no interference of
any kind on the part of the Parliament of Canada with
property and civil rights. Section 19 does not change prop-
erty from one description to another; it merely carries out
the intention of taxing income as it comes to the Company
and later goes to the shareholder.

See: Joshua Brothers Proprietary Ltd. v. The Federal
Commissioner of Taxation (1); Caron v. The King (2);
Veilleuz v. Atlantic & Lake Superior Railway Co. (3);
Cushing v. Dupuy (4).

Contrary to appellant’s solicitor’s contention, I do not
see any conflict between Section 19 and Section 13 of the
Income War Tax Act. Section 13 deals with accumulated
gains and profits and leaves to the discretion of the Min-
ister to decide in each case whether they should be taxed as
income or not; the section obviously does not apply to the

present case.

(1) (1922-3) 31 Commonwealth (3) (1911) RJQ., 39 S.C, 127,

@ %1-;‘21 )492-0 000 (4) (1879-80) 5 A.C. 409.
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There will be judgment dismissing the appeal and con-
firming the assessment, with costs against appellant.

In his statement of defence the respondent claims pay-
ment of the balance of the tax outstanding, to wit of the
sum of $471.36 and interest. No proof was made in this
respect and there is nothing in the record to indicate the
date from which the interest should be calculated. The
parties will determine between themselves the amount
owing by appellant, tax and interest included, and if they
cannot agree, they may refer the matter to me in chambers
for a decision.

Judgment accordingly.

BeTwERN:
HIS MAJESTY THE KING, in the right of the Domin-

ion of Canada on the Information of the Attorney-

General for Canada, PLAINTIFF:
)

AND

THE ATTORNEY-GENERAL FOR ONTARIO,
DEFENDANT.

Ezcise Act—Whether Province or Dominion entitled to fine imposed there-
under—Criminal Code—Prisons and Reformatories Act

D. was convicted by an Ontario Magistrate under s. 176 of the Excise
Act, R8.C,, 1927, c. 60, and sentenced to imprisonment for one month
and a fine of $200, and in default of payment, to a further term of
imprisonment for six months. He served the definite term of one
month’s imprisonment in the common gaol at North Bay and was
then transferred to Burwash Industrial Farm, an institution main-
tained and administered by the Government of the Province of On~
tario. While there, the fine of $200 was paid to that institution and
the money was transmitted to the Treasurer of the Province of On-
tario from whom it was demanded by the Commissioner of Excise
on behalf of the Receiver 'General of Canada. This action was
brought to determine the ownership of the money.

Held, upon a consideration of s. 1036 of the Criminal Code, s. 133 of the
Excise Act, RS.C,, c. 60 and s. 40 of the Prisons and Reformatories
Act, RS.C, 1927, c. 163, the money in question is the property
of His Majesty in the right of the Dominion.

INFORMATION exhibited by the Attorney-General of
Canada, to recover from the Defendant a certain sum of
money paid to Defendant by way of fine imposed upon a
person convicted under The Excise Act, R.S.C., 1927, c. 60.
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1933 The action was tried before the Honourable Mr. Justice
TeeKmve Maclean, President of the Court, at Ottawa.
V.
TEB No oral evidence was adduced, the facts material and
ATTORNEY-

Generan, relevant to the issues being admitted. Those particularly

Onano. applicable are cited in the reasons for judgment.

- F. P. Varcoe, K.C., for plaintiff.
E. Bayly, K.C., for defendant.

TaE PrEsmeNT, now (December 1, 1933) delivered the
following judgment:

This is in the nature of a test case to determine the con-
struction of certain statutory provisions to which I shall
refer presently.

In June, 1932, one Denomme was convieted by the Police
Magistrate of North Bay, Ont., under sec. 176 of the Excise
Act, and was fined $200 and costs and sentenced to im-
prisonment for one month, and in default of payment of
the fine to a further term of imprisonment for six months.

After Denomme had served the definite term of imprison-
ment of one month in the common gaol at North Bay, he
was transferred to the Burwash Industrial Farm, a prison
or reformatory institution maintained and administered by
the Government of the Provinee of Ontario, and while there
serving the alternative term he paid the fine of $200 to the
Ontario institution mentioned, which sum was duly trans-
mitted to the Provincial Treasurer of Ontario by whom it
has since been retained though payment over of the same
was demanded by the Commissioner of Excise, to the Re-
ceiver General of Canada. The question for decision is,
who is entitled to the said sum of $200, His. Majesty in the
right of the Dominion of Canada, or the Treasurer of the
Province of Ontario. The plaintiff claims the moneys re-
ferred to by virtue of sec. 133 of the Excise Act, and sec.
1036 of the Criminal Code, while the defendant asserts
claim thereto by virtue of sec. 40 of the Prisons and Re-
formatories Act, Chap. 163, R.S.C., 1927,

It will be convenient to refer at once to the statutory
provisions which relate to the issue falling for determina-
tion. Seec. 1036 of the Criminal Code provides as follows:

Whenever no other provision is made by any law of Canada for the
avplication of any fine, penalty or forfeiture imposed for the violation
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of any law . . ., the same shall be paid over by. the magistrate or
officer receiving the same to the treasurer of the province in which the
same is imposed or recovered, except, that, (a) all fines, penalties and
forfeitures imposed in respect of the breach of any of the revenue laws
of Canada. . . ., and (b) all fines, penalties and forfeitures imposed
for whatever cause in any proceeding instituted at the instance of the
‘Government of Canada or of any department thereof in which that 'Gov-
ernment bears the cost of prosecution . . ., shall belong to His Majesty
for the public uses of Canada, and shall be paid by the magistrate or
officer receiving the same to the Minister of Finance and form part of
the Consolidated Revenue Fund in Canada: Provided however, that with
respect to the province of Ontario the fines, penalties and forfeitures
first mentioned in this section shall be paid over to the municipal
or local authority where the municipal or local authority wholly or in
part bears the expense of administering the law under which the same
was imposed or recovered.
Then ss. (3) of the same section provides:
The Lieutenant-Governor in Council may from time to time direct that
any fine, penalty or forfeiture, or any portion thereof paid over to the
treasurer of the province under this section be paid to the municipal or
local authority if any, which wholly or in part bears the expenses of
administering the law under which the same was imposed or recovered

The next statutory provision to be mentioned is sec. 40
of the Prisons and Reformatories Act, Chap. 163 R.S.C,,
1927, which in part reads as follows:

Any person who, under the provisions of this Act, is liable to be removed
from any prison or refuge, may be so removed notwithstanding that such
imprisonment, or any part thereof, is imposed in default of the payment
of a fine or penalty in money, and that such person is entitled to be dis-
charged upon payment of such fine or penalty. (2) If the fine or penalty
is paid after the removal of the offender, the same shall be paid to the
proper officer of such prison or refuge, to defray the expenses of the
removal of the said offender, and otherwise for the uses of such prison.

This section also provides that nothing therein contained
shall affect the right of any private person to such fine or
penalty, or any part thereof. The Prisons and Reforma-
tories Act authorized the transfer of prisoners from the com-
mon gaols of the province of Ontario to an industrial farm;
it is not contended that the prisoner Denomme was unlaw-
fully removed from the gaol at North Bay to Burwash In-
dustrial Farm.

The remaining statutory provision to be mentioned is
sec. 133 of the Excise Act, as enacted by sec. 6 of Chap. 30
of the Statutes of Canada for 1932, entitled an Act to
amend the Excise Act, the first clause of which reads as
follows:

All forfeitures and penalties under this Act, after deducting the expenses
in connection therewith, shall belong to His Majesty for the public uses
of Canada;
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it is provided hoewever by subsections (a) and (b) that the
net proceeds of any penalty or forfeiture may be divided
among certain persons who gave information or otherwise
aided in the recovery of the penalty or forfeiture. Sec. 133
of the Excise Act as enacted in 1932 differs slightly from
the repealed section as found in Chap. 60 of the Revised
Statutes of Canada 1927; the only difference between the
repealed sec. 133 of the Excise Act, Chap. 60, R.S.C., 1927,
and the substituted sec. 133 enacted in 1932, is that in the
latter section the words ““unless it is otherwise expressly
provided ”’ are omitted from the first clause of the section
as quoted above, and it is suggested that the draftsman, in
eliminating those words, had in mind sec. 40 of the Prisons
and Reformatories Act and intended thereby to remove any
doubt that all forfeitures and penalties imposed under the
Excise Act should belong to His Majesty for the public
uses of Canada.

Examining now with some care the statutory provisions
which I have mentioned. Section 1036 of the Criminal
Code may be reconstructed to read thus: “ Whenever no
other provision is made by any law of Canada, all fines or
penalties imposed for the violation of any law, shall, in the
province of Ontario, be paid over to the municipal or local
authority bearing in whole or in part the expense of ad-
ministering the law under which the same was imposed or
recovered, except, that, all fines or penalties imposed in re-
spect of the breach of any of the revenue laws of Canada,
and all fines or penalties imposed for whatever cause in any
proceedings instituted at the instance of the Government
of Canada or any department thereof shall belong to His
Majesty for the public use of Canada.” That expresses,
accurately and fully I think, the meaning of that section,
in so far as this case is concerned. The scheme of the sec-
tion was clearly to divide all fines and penalties recovered
into two heads or groups with a different destination for
each. The fines, penalties and forfeitures referred to in
the first clause of the section, and designated in the last
clause of ss. 1 of section 1036 as the fines, penalties, ete.,
“ first mentioned in this section” relate generally to any
fines or penalties imposed for the violation of any law and
are to be paid over, in the province of Ontario, to certain
municipal or local authorities, but “ any law,” by subsec-
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tions (a) and (b) of sec. 1, does not include “revenue laws”
for which another destination is prescribed for any fines or
penalties paid thereunder, the latter group being expressly
excepted from inclusion in the former group. So far, I
think, that there is no difficulty whatever in ascertaining
the purpose and meaning of this section of the Code.
Standing by itself, it means that generally fines or penalties
imposed for violation of any law shall, in the province of
Ontario be paid over, by the magistrate or officer receiving
the same, to a particular municipality or local authority,
but there is an exception to this, namely, that if the fine is
imposed for breach of the revenue laws of Canada, such as
the Excise Act, or for whatever cause in any proceeding in-
stituted at the instance of the Government or of any de-
partment thereof, the same belongs to His Majesty for the
public uses of Canada. That would seem to be a natural
and logical disposition of such matters. Then sec. 133 of
the Excise Act, enacted as late as 1932, states that all pen-
alties imposed under that Act shall belong to His Majesty
for the public uses of Canada, provided however, that the
net proceeds may be divided among certain persons who
aided in the recovery of the penalties. This provision
affirms the prineciple found in sec. 1036 of the Criminal
Code in so far as concerns the destination of fines or pen-
alties imposed and recovered for violation of the revenue
laws of Canada. The provisions of the Criminal Code and
the Excise Act therefore make it clear that it was the in-
tention of parliament that the fine or penalty in question
here, one recovered for the violation of the revenue laws
of Canada, was intended to belong to His Majesty for the
public uses of Canada.

But it was contended by Mr. Bayly that sec. 40 of the
Prisons and Reformatories Act provides an exception to
the provisions of the Criminal Code and the Excise Act
mentioned, in respect of the distribution of certain fines or
penalties. Sec. 40 of the former Act provides that where
a term of imprisonment is imposed in default of the pay-
ment of a fine or penalty in money, and default occurs
prior to the prisoner’s removal from one prison to another
under the provisions of that Aect, but is paid after the
removal of the offender, the same shall be paid over, not
to the municipal or local authority in the Province of
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Ontario bearing the expense of administering the law under
which the same was imposed or recovered as provided by
the Criminal Code, but to the proper officer of either the
prison from which the prisoner was removed or the one
to which he was removed, “ to defray the expenses of the
removal of the said offender, and otherwise for the uses
of such prison ”. It is difficult to say just what “ prison”
is to have the use of such fine or penalty, the prison from
which the prisoner was removed,—ordinarily the common
gaol as it was in this case—or the prison to which he was
removed. It does look as if the statute directs the money
penalty to go to the prison from which the prisoner was
removed. But whatever the section in this respect means
or was intended to mean, it states that the money penalty
to which it refers is to be paid to some officer to defray
the expenses of the removal of the offender, and otherwise
“for the uses of such prison,” and not as formerly, in
the Provinee of Ontario, to the municipal or local author-
ity mentioned in the last clause of sec. 1 of sec. 1036 of
the Criminal Code. That would seem to be the only
reason requiring the enactment of sec. 40 of the Prison
and Reformatories Act, so far as I can see; it purports to
alter the previously oreseribed destination of the fines or
penalties referred to therein, as I have just explained. The
section, and its purpose, is perhaps difficult to understand,
but after all that, I think, matters little. It is clear, I
think, that whatever was the real intention and purpose
of sec. 40 referred to, it was not intended to disturb the
division or grouping of fines and penalties mentioned in
the Criminal Code provision, still less that fines or penalties
imposed for violation of the revenue laws of Canada should
not be paid over by the magistrate or officer receiving the
same to the proper Dominion authority but to be applied
to the uses of some prison, which, if intended, one would
expect to find expressed in the most explicit language.
Sec. 40 merely purports to alter the destination of a fine
falling within the first group of fines, and does not expressly
or by implication suggest that the fines mentioned in ss. (a)
and (b) of sec. 1036 of the Criminal Code and sec. 133 of
the Excise Act, should be paid over to any authority except
that there mentioned. The words “whenever no other pro-
vision is made by any law of Canada for the application
of any fine,” at the beginning of the Criminal Code pro-
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vision, was stressed by Mr. Bayly, but I doubt if such
words were intended to apply to the Province of Ontario,
because the last clause of sec. 1 of sec. 1036 of the Criminal
Code fixes another destintaion altogether in that Province
for the fines mentioned in the first part of that section,
and which fall within the first group of fines, and does
not, I think, relate to that group of fines distinctly ear-
marked by that statute, and the Excise Act, as belonging
to the Dominion authorities. There is nothing in sec. 40
of the Prisons and Reformatories Act which suggests that
any of the fines falling within the second group are not to
be paid over to the Dominion authorities as prescribed by
the provisions of the Criminal Code and the Excise Act.

Upon a careful consideration of the statutes here rele-
vant, I have no difficulty in reaching the conclusion that
the moneys in question belong to His Majesty in the right
of the Dominion by virtue of ss. (a) and (b) of see. 1 of
sec. 1036 of the Criminal Code, and sec. 133 of the Excise
Act, although I must confess that during the hearing it
did appear to me that neither the affirmative nor the nega-
tive of the contrary propositions advanced by counsel were
obvious. I think there is no conflict between the pro-
visions of the Criminal Code and the Excise Act, and
sec. 40 of the Prisons and Reformatories Act. In the
result the plaintiff’s contention must prevail but there will
be no order as to costs.

Judgment accordingly.

BETWEEN:
SCHWEYER ELECTRIC AND MANU-}

FACTURING COMPANY ..........
AND

NEW YORK CENTRAL RAILROAD
COMPANY ... ...,

PLAINTIFF;

}DEFENDANT.

Patent—Infringement—Abandonment of invention—Non-user of patented
tnvention—Filing date—Patent Acts 1906 and 1923

The patent in suit is for new and useful improvements in Automatic
Train Control Apparatus. The Court found there was no infringe-
ment and further held:

1. That the abandonment of his invention by an inventor can only be
inferred from such conduct as clearly denotes the voluntary surren-
der to the public of his rights in some form or other.
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2. That non-user of a patented invention is not fatal to a patent.

3. That the Commissioner of Patents in the exercise of his discretion,
having granted a patent under the Patent Act of 1923, the Court will
not now hold that the filing date given to the applicani should be
changed to another date and thus render the application subject to
certain provisions of the Patent Act of 1906.

4. That the Patent Act of 1923 does not affect the operation of the Act
of 1906 in respect of applications for patents made under that Act
or to affect any right or privilege acquired by an applicant for a
patent under that Act.

5. That s. 50 of the Patent Act means, that if a person has acquired in
some way or other, something which was the subject of an applica-
tion for a patent by another who is presumably the first inventor, but
for which a patent had not yet issued, he, the former, should have
a continuing right to use and vend the same notwithstanding the
issue of the patent to the other person.

ACTION by plaintiff to have it ordered and adjudged
that defendant is infringing its patent No. 316,852.

The action was tried before the Honourable Mr. Justice
Maclean, President of the Court, at Ottawa.

R. 8. Smart, K.C., O. M. Biggar, K.C., and M. B.
Gordon for the plaintiff.

W. L. Scott, K.C., and V. W. Price for the defendant.

The facts and questions of law raised at the trial are
stated in the reasons for judgment.

TeEe PrESIDENT, now (November 8, 1933) dehvered the
following judgment:

In this action, the plaintiff alleges that the defendant is
infringing a patent of invention, no. 316,852, granted to
D. H. Schweyer on November 3, 1931, which was a reissue
of patent no. 290,748 granted to the same patentee on
June 25, 1929, upon an application made on August 31,
1923; the plaintiff by assignment became the owner of the
patent. The alleged invention is said to relate to “new
and useful improvements in Automatic Train Control
Apparatus ”. The offending apparatus is a system of auto-
matic train control, in use in Canada, on the line of the
Michigan Central Railroad Company, which is owned or
controlled by the New York Central Railroad Company,
the defendant, and was installed by the General Railway
Signal Company of Rochester, N.Y., which company I
assume is the real defendant in the action. The trial of
the action occupied thirteen days and a very considerable
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amount of technical evidence was tendered by both sides;
and very intricate issues of fact and law developed during
the trial and altogether the case presents many points of
complexity and difficulty.

The history of Schweyer’s alleged invention was cal-
culated to beget confusion and difficulties. Schweyer claims
to have made his invention in 1916, and in that year he
filed an application for a patent therefor in the United
States, but that.application was, on direction of the Patent
office, divided, and in September, 1921, a patent issued to
Schweyer in respect of one division of his application, that
relating to brake appliances. Schweyer, for some reason or
other, did not at once proceed to prosecute his application
for a patent in the United States for the invention described
in the other division of his application, that relating to his
automatic train control apparatus, the subject-matter of the
patent here in suit, and it was not till August 10, 1922, that
he filed an application in the United States in respect of
that portion of his invention. That application was there
treated as a fresh one, upon the ground that his application
of 1916 had been abandoned, at least that is the way I
understand it. A corresponding application was filed in
Canada by Schweyer on August 31, 1923,—seven years after
the date of his alleged invention—and as already stated a
patent issued thereon on June 25, 1929; in the interval
many amendments were made to the specification and its
claims. The specification of the patent issued to Schweyer
in 1929 contained some thirty-four eclaims; the reissue
patent of course embraces a description of the invention,
which, I think, is substantially if not precisely the same
as in the surrendered patent, but the claims of the specifi-
cation were extended almost four-fold and now number one
hundred and twenty-one. Prior to the date of Schweyer’s
application in Canada, one Howe applied for a patent in
this country for what is described as an “ automatic train
control system,” which is substantially the same as the
defendant’s automatic train control system, the alleged in-
fringing device; and the General Railway Signal Company,
as assignee of Howe, applied for Letters Patent in Aus-
tralia, France, and England, for Howe’s alleged invention,
and the invention appears to have been there published
or advertised prior to the date of Schweyer’s application in
Canada. The General Railway Signal Company also pub-

75328—1a
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licly demonstrated and tested Howe’s train control system,
or something substantially the same, on a United States
railway; and this system was described in a technical jour-
nal published there, all of which was prior to the date of
Schweyer’s application for a patent in Canada. To further
complicate the situation, there came into force in Canada,
the day following the filing of Schweyer’s petition for
Letters Patent, the Patent Act of 1923, which repealed the
Act of 1906, and from this fact arises several controversial
points. In the circumstances it would be strange if there
did not emerge from this unusual history many debatable
points of which the defendant avails itself.

I cannot forbear saying that it does appear to me to be
a most undesirable state of affairs which makes it possible
for a period of many years to intervene between an appli-
cation for Letters Patent and the granting of the same.
The patent rule relating to patent applications apparently
requires that the applicant proceed with his application
with due diligence, and it is the spirit of the rule that the
application be proceeded with within a period of one year
from the date of the acknowledgment of the filing of the
application, and for failure to do so, the rule states, the
application shall be held to be abandoned unless the Com-
missioner is satisfied the delay was not the fault of the
applicant. A practice has apparently grown up which does
not discourage dilatoriness in the prosecution of a patent
application, and it appears that the Patent Office gener-
ously treats almost any sort of a communication as a step in
the application, which apparently suffices for another year’s
inaction by the applicant if he is so inclined; this practice
affords an applicant the opportunity for pursuing dilatory
tactics and for observing any developments in the par-
ticular art concerned, with the inevitable temptation to
seek doubtful amendments to the specification and its
claims, which may prove unjust to other workers in the
same field of invention, and possibly to the public as well.
I have no doubt there are many cases where considerable
delay is unavoidable, both on the part of the applicant and
the Patent Office, but such are not the cases I have in
mind. Probably one method of minimizing this abuse
would be to provide that the patent shall bear the date of
the application, which I understand is the law in many
countries.
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I can hardly refrain also from commenting upon the 1333’
practice which has unfortunately grown up in Canada of Scawsven
inserting in the patent specification an unnecessary num- &}:‘gﬂﬁ%‘(’)‘
ber of claims, and this is exemplified in the fact that the = w.
claims in the patent in suit number one hundred and nggm
twenty-one, which I am quite satisfied was altogether un- Ramcﬁow
necessary in order to state what it was Schweyer claimed
to have invented, and to state the claims in such numbers Maclean J.
was not, in my opinion, to state them distinctly as required
by the Patent Act. But I have not Schweyer particularly
in mind. The practice of multiplying claims unnecessarily
is becoming too common in this jurisdiction and some way
should be found of preventing this. If one has really in-
vented something, he should know what it is, and it should
not take many words to state in clear language what it is
he claims to have invented. Terrell in his excellent work
on Patents, discussing this very matter, remarks:

It must be remembered that the object of the claim is to give a per-
fectly clear statement of the invention claimed. Of late years a super-
stition hag arisen that a patent is more valid and has a greater hold
over infringement if every possible permutation and combination of the
elements entering into the invention is separately claimed, and it has
become a practice to file claims which are copies of those used in Ameri-
can specifications. Amserican claims may be very useful in dealing with
American law, but in English law such prolixity does not help a Court
which, whether in considering subject-matter, novelty or infringement,
invariably seeks to obtain an answer to the broad question, “ What has
this man invented?”

That, I think, would be a perfectly fair and just comment
to make in respect of the claims in many patents issued in
Canada, and it is quite correct to say that it is a pure
superstition to think that a patent is more valid because
every possible permutation and combination of the ele-
ments entering into the invention is separately elaimed. In
England, this point came before both law officers of the
Crown on the interpretation of rule 4 of the English Patent
Rules, 1905 (rule 14, 1920), in the case of J. S. Bancroft’s
Application (1). The English Patent Rule requires that
the claims be stated in clear and distinct terms. 'The Attor-
ney General pointed out that certain kinds of inventions
might be such as to justify a large number of claims. He
stated:

So long as the statement of each claim is in itself clear and succinet, and
80 long as there is an absence of repetition in the separate claims, we do

(1) (1905) 23 R.P.C,, p. 89.
75328—13a
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not think that there is necessarily any infringement of this rule. .
But in the present case we think that the decision of the Chief Exammer
was right . . . An attempt is made to deal with every possible con-

. tingency. . . . I must say that I deprecate very much the multiplica-

tion of claims by the system, which seems to have prevailed in America,
of attempting to deal with every possible contingency. I do not think it
results in clearness. I think that the system of claims with which we are
more familiar in this country is really clearer in the resulf, and that
those who have American patents and who desire protection in this
country, in bringing forward their claims, must endeavour to conform to
the practice which has prevailed in this country,

I quite concur in the remarks of the Attorney General, who
was then Sir Robert Finlay, and they are equally applic-
able to Canada. Prolixity and repetition in patent claims
have also been frequently condemned in the Courts of the
United States. If the provisions of the Patent Act are not
in terms sufficiently clear to enable the Patent Office to
prevent a useless and confusing multiplicity of claims, and
repetition in the separate claims, I would very respectfully
suggest to the Commissioner of Patents that he urge that
the Patent Act be so amended as to bestow ample power
upon the Patent Office to curtail the abuse to which I refer,
and which is calculated to bring the whole law of patents
into disrepute. I need hardly observe that my remarks are
not applicable to all applications for patents filed in
Canada, perhaps only to a relatively small number, but in
my own experience I have frequently noticed that claims
are allowed which appear to me to be objectionable because
of repetition in the separate claims, and the practice, in
my opinion, should not be permitted to gather weight. A
good illustration of the distinection between the British
practice—the preferable practice I think—and that which
frequently obtains in Canada, is afforded by the British
patent granted to the General Railway Signal Company,
the inventor being Howe and whom I have already men-
tioned, wherein the claims of the specification are stated
in nine paragraphs, whereas the corresponding Canadian
patent granted to Howe contains ninety claims. The ques-
tion always is: What has the patentee invented? After
the patentee has deseribed his invention, and its operation
or use as contemplated by him, it should not be difficult
to state in comparatively brief terms what it is he claims
as his invention and for which he seeks a monopoly. If the
specifications are framed clearly, and in language which is
unmistakable, part of the difficulty of patent cases would
disappear.
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Turning now to the patent in suit. The specification at l9i3
the very beginning deseribes the invention in general terms Scmwsyer

. EvrEcTRIC
thus: o & Ma.Co.
It is an object of the invention to provide novel inductive devices V.

between the vehicle and track for obtaining clear, caution and danger C%:\IN.Y.

or other signals or conditions in an efficacious manner when passing the RAILEOAD
controlling points or stations of the track. Co.

Another object is the provision of such inductive devices so arranged —_—
and means controlled thereby whereby a predetermined condition is Ma_c_le_an J.
obtained whenever the vehicle or train passes a controlling station or
point of the track, with other conditions possible under selective control
from the track. Thus, a danger condition will be established whenever
the vehicle passes a controlling station, for stopping or retarding the
vehicle, unless clear or caution conditions are brought about at the same
time.

A further object is to provide such apparatus in which the source of
electrical energy is carried by the vehicle, and in which batteries or other
sources of current for the track devices are not required, to the end of
obtaining a saving in the cost of maintenance.

A still further object is the provision in such an apparatus of a novel
differential induction responsive device for controlling the vehicle equip-
ment or translating means and controlled by suitable inductive devices
on the track or adjacent to the path of movement of the responsive
device.

The invention has for another object the provision of novel means
controlled by the responsive inductive devices for the control of the
vehicle equipment from the controlling devices on the track.

With the foregoing and other objects in view, which will be apparent
as the description proceeds, the invention resides in the construction and
arrangement of parts, as hereinafter described and claimed, it being under-
stood that changes can be made within the scope of what is claimed,
without departing from the spirit of the invention.

The invention is illustrated in the accompanying drawing, wherein
the Figure is a diagrammatical view of the apparatus, showing the
vehicle equipment passing a controlling station or point of the track under
clear conditions.

Briefly outlined, the present apparatus comprises in its main and
more important essentials, armatures 16 or magnetic devices on the track
or roadway at the control stations or locations, a primary inductor 18 on
the vehicle responsively affected whenever passing an armature, control
relays or devices on the vehicle for obtaining clear, caution and danger
conditions, a controller or switch device 45 on the vehicle controlled by
the primary inductor 19 for changing the ecircuit connections of said con-
trol relays or devices whenever passing a control station and initiating a
danger condition of said control relays or devices, secondary inductors 68
and 69 and relays 78 and 80 controlled thereby on the vehicle controlling
said control relays or devices during such change in circuit connections,
controlled inductors 2 and 3 on the track or roadway associated with said
armatures for influencing said secondary inductors during such change in
circuit connections to avoid the danger conditions and either maintain
the existing running condition of the vehicle equipment or changing from
a clear to a caution condition, and manually controlled means for restor-
ing clear conditions of the vehicle equipment. The essential apparatus
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as outlined, with the necessary electrical circuits, is more simple than
the complete apparatus as illustrated, such complete apparatus also in-
cluding several features of safety which are not compulsory.

Then follows a description of the track equipment, the
vehicle equipment, the intermediate responsive devices, the
selective responsive devices and the electrical circuits; and
following that there is described the method of operating
the apparatus under clear, caution, and danger conditions.
The claims relied upon are sixty-three in number, but they

are represented, it was said, by the following five claims:—

12. An apparatus of the character described including a movably
mounted differential inductive device including a core and inductively
related coils thereon, an armature adjacent to the path of movement of
said device with which said core is inductively co-operable for obtaining
magnetic disturbance in said core when passing said armature, said coils
being in direct current energized electrical circuits and creating opposing
magnetic flux in said core so that the current in one coil is affected when
passing the armature, and translating means controlled by the circuit of
said coil.

37. An apparatus of the character described including a movably
mounted differential inductive device energized by different direct cur-
rent circuits, a relay in each of said circuits, and the relay in one circuit
controlling the current in the other circuit, translating means controlled
by said relays and means adjacent to the path of movement of said device
and with which said device is inductively cooperable to affect the currents
in said circuits for deenergizing one of said relays.

43. An apparatus of the character described including a movably
mounted differential inductive device bhaving direct cwrrent energized
inductively related coils, one of which produces a magnetic flux weaker
than and in opposition to the magnetic flux created by the other coil, a
stick relay in series circuit with the coil producing the weaker magnetic
flux, inductive means adjacent to the path of movement of said device
with which said device is cooperable for reducing the current flowing in
the first-named coil to deenergize said stick relay and translating means
controlled by said stick relay.

66. In a railway traffic controlling system, the combination, a railway
track, magnetic devices on the trackway at intervals, a vehicle on the
track, an inductor on the vehicle aligning with said magnetic devices and
passing in inductive relation thereover by the movement of the vehicle
along the track, a primary circuit including a protection relay connected
with said inductor and energized by direct current, a secondary circuit
energized by direct current, and including a detector relay controlling its
own circuit and inductively coupled through said inductor with said
primary circuit, said primary circuit being connected to said inductor so
as to deenergize said detector relay when said inductor is in inductive
relation with said magnetic device, said secondary circuit controlled by
said protection relay and a translating device controlled by said detector
relay.

91. In a railway traffic controlling system, in combination, a railway
track, an armature on said track, a vehicle on said track, an inductor on
said vehicle moved by the movement of said vehicle into inductive rela-
tion with said armature, a primary coil on said inductor energized by
direct current, a secondary coil in a secondary circuit including a relay
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controlling its own circuit energized by direct current and inductively
coupled by said inductor so that said primary coil effectively deenergizes
said relay when said inductor is influenced by said armature, an electric-
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ling its own circuit, controlling said braking mechanism and controlled by
the relay in said secondary circuit and a manually operated switch for
establishing an energizing circuit for said second relay.

It will be convenient at this stage to describe with some
detail, and as best I can, Schweyer’s alleged invention, the
defendant’s train control system which is said to infringe
Schweyer, and to point out in what respects they are sim-
ilar, and in what respects they differ. Automatic train con-
trol as known to-day is the culmination of a prolonged
development having for its object the control of trains,
whereby they might be operated with increased despatch,
and, at the same time, with increased safety. The first
form of control developed was the block system, in which
the railway track was divided into sections. A manually
operated semaphore was located at each block, and the
locomotive engineer operated his train in accordance with
those signals, which were, and, in fact, still are, usually
arranged to indicate three conditions: Clear—no train for
two blocks ahead; Caution—a train on the second block
ahead; and Danger—a train on the next block ahead. The
next forward step was the substitution of automatic opera-
tion for manual operation of the semaphores, this being
done electrically by means of what are called track circuits.
The semaphore is automatically set to show either clear,
caution, or danger conditions, according to the position
of the preceding train. The latest development, and that
to which this case has reference, was the provision of means
whereby the electrical currents in the track circuit which
automatically sets the semaphore at its different positions,
will at the same time, automatically cause a registration of
the same signals in an apparatus or device mounted on the
locomotive, this apparatus being associated with the brak-
ing mechanism of the locomotive in such a way as to cause
the brakes to apply, and the train to be automatically
stopped when the track circuits have set the semaphore
at danger.

The plaintifi’s patentee, Schweyer, contemplates what is
called a three position system, involving the transfer of the
three indicated semaphore conditions, clear, caution, and
danger, to the locomotive. On receipt of a caution signal,
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1038 it is expected that the train will automatically reduce its
Somwevee Speed to some predetermined number of miles per hour,
& Mo Co. while on receipt of a danger signal it will automatically
v. come to a full stop. The defendant’s arrangement is, what
covmey, 18 described as a two position system, and contemplates the
Ranroap  fransfer of only two semaphore conditions, clear, and

—  danger, to the locomotive, caution being combined with
Macleand. danger to show as danger. The registration of the danger

signal in the locomotive acts in the same way as in the
three position system, and results in the automatic stopping
of the train unless the engineer takes steps to cancel the
same.

Both systems employ the same general principle of mag-
netic induction, which was old, to communicate the signal
from the trackway to the apparatus on the locomotive.
For this purpose a U-shaped electromagnet, referred to as
a recetiver, is attached to the locomotive, and on the track-
way at each semaphore or signal position are located arma-
tures of iron, so positioned relative to the track that the
receiver or receivers on the locomotive will pass directly
over them with a clearance of about 1} inches. These
armatures are also referred to as transmitters or inductors.
The U-shaped electromagnet of the receiver has wound on
it two or more coils, one set being called the primary, which
strongly magnetizes the yoke of the receiver, and the other
called the secondary, which is to be influenced by the track
signal. In operation, whenever a receiver passes over an
armature, a momentary cycle of electric current is generated
in the secondary coil, which, under caution, or danger con-
ditions, operates an electric device on the locomotive, called
the detector relay, and which, in turn, brings into play
succeeding electrical circuits and apparatus whereby the
brake mechanism of the train is intended to be controlled.
The strength of the pulse or cycle of current generated in
the secondary coil depends both on the speed of the train
and on the clearance between the armature and the re-
ceiver. The faster the train is moving, or the closer the
receiver is to the armature when it passes over it, the
stronger is the current. The effect produced by the passing
of the U-shaped magnet over an armature is to increase
momentarily the strength of the magnetism in the yoke of
the receiver, or, as frequently expressed, to increase the
fluz in the yoke of the magnet during the instant the
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passage is taking place, and as a result, and in accordance
with the laws of electricity, if a coil of wire, called the
secondary, is wound on the magnet, the magnetism, while
it is in course of change, will cause a cycle of current to
be generated in this secondary coil.

We again come to another principle of electricity com-
mon to both systems. If the trackway armature itself has
a coil of wire wound around it, and the ends of this coil
are connected together, there is then produced in the arma-
ture a choking effect, with the result that if the receiver
passes over such an armature with its coil closed or short
circuited, the increase in the strength of the magnetism in
the receiver will be materially less than when it passed
over with the choke coil open, and as a result, if the second-
ary coil on the receiver is connected with a relay, this pro-
vides an arrangement whereby a signal may be communi-
cated from an armature on the trackway to a moving loco-
motive; when a clear condition prevails, the armature choke
coil is short circuited, and due to the comparatively small
change in the magnetism of the receiver, when it passes
over the armature, the current generated in the secondary
coil is not sufficiently strong to operate the relay mechan-
ism, whereas in the danger position when the inductor coil
is interrupted or open the change in the magnetism is
sufficient to create a current sufficiently strong to operate
the detector relay and bring its associated devices, and
finally the brake mechanism, into action.

Numbers of relays are used in Schweyer, and in the
defendant’s train control system, and it might be desirable
to describe this device. A relay consists of a coil of wire
wound around a magnetic yoke, below which is an iron
armature so arranged on a hinge that when an electric
current of sufficient strength is passed through the yoke,
the yoke becomes magnetized, and the hinged armature is
drawn up. Assoclated with this armature are contacts, and
the energization of the relay causes these contacts to close
and thus provide means of controlling other electrical cir-
suits. A stick relay is one which controls its own circuit
through a contact operated by its own armature, that is to
say, if the energizing current which magnetizes the relay
is interrupted, the falling of the armature introduces a
second interruption in the energizing circuit and that cir-
cuit cannot again become operative to work the relay until
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the armature is re-set by some other means. I was in-
informed that I might visualize a stick relay as something
in the nature of the indicator or annunciator associated
with the ordinary door-bell; when the button is pressed,
the annunciator falls, but once down, it is for the time
being beyond the control of the button, and will not again
funetion until re-set by some other means.

The Schweyer train control system as described in the
patent, contemplates, as already mentioned, a three posi-
tion system, using three receivers on the locomotive and
three associated armatures at each trackway signal or sema-
phore position; one of the armatures, which Schweyer calls
the centre armature, is uncontrollable, whilst the other two,
which may be called the side armatures, are controlled by
virtue of the choke coils with which they are equipped.
The locomotive first passes over the centre armature which
is shown located in the middle of the trackway, and then
over the side armatures which are located one near either
rail and which, it was suggested in evidence, might be
located 160 feet further along the trackway from the centre
one. For the first or centre receiver which passes over the
centre armature, Schweyer’s system employs an electro-
magnet with two primary coils energized from a direct cur-
rent generator. On the intermediate part of the core of the
magnet is wound a secondary coil which forms part of a
circuit comprising a stick relay, called the detector relay,
and a battery. The secondary coil is so connected, that
the magnetic flux generated in the core of the receiver by
the current from the battery, through the secondary coil,
opposes the stronger flux generated in the same yoke by
the current in the two primary coils.

The detector relay is normally energized by a battery,
and its contacts, when the relay is energized, complete
another cireuit which controls a plunger switch arrange-
ment, 45, referred to as a translating switch, which in turn
controls the connections of further relays and circuits, and
which eventually operate the mechanism which applies the
brakes of the train. The function of the translating switch,
would appear to be intended to complete circuits whereby
the control of the air-brake operating mechanism is placed
under two relays, 78 and 80, and which I shall refer to as
the side relays, which are energized by alternating currents
supplied by a special alternating current generator (as dis-
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tinet from the direct current generator or the battery) and
are controlled by the two side receivers mounted on either
side of the locomotive, and are, I presume, generally similar
to the receiver which is associated with the centre arma-
ture except that they are not provided with a secondary
coil. On the trackway at each signalling position are estab-
lished the two side armatures, 2 and 3, so arranged as to
register with the two side receivers which I have just men-
tioned. These armatures are equipped with choke coils
which may be opened or short circuited in sympathy with
their associated semaphore, and the signals are thereby
transmitted to the locomotive, and, the translating switch
having performed its function, the air-brake mechanism is
operated, (1) in a caution position, to reduce the speed of
the train; and (2) in a danger position, to stop the train.
On the other hand, if the semaphore shows a clear condi-
tion then the armatures will likewise show a clear condition
(choke coils short circuited) and the side relays remain
closed and no brake application will occur.

Since the centre armature has no choke coil to control it,
the detector relay must function each time the centre re-
ceiver passes over a centre armature and it accordingly has
to be re-set before the next centre armature is reached. To
secure this end, a time element is introduced in the trans-
lating switch whereby the latter is made to take approxi-
mately 20 seconds to pass from its upper to its lower
position. At the end of that time, another set of con-
tacts comes into play completing further circuits whereby
the detector relay is re-energized. This in turn re-ener-
gizes the translating switch, which returns to its original
upper position, and the whole system is once more set
ready to receive a signal.

It is to be noted that for the system of Schweyer
to be practically operative the train must pass over the
two side armatures within twenty seconds of the time it
passes over the associated centre armature of the group.
The function of the centre armature would appear to be
to set a mechanism ready to respond to either a caution
or a danger signal, which in turn is to be received by the
two side receivers. The apparatus and its circuits as shown
in the patent are very complicated, but its general object
would appear to be the provision of an automatic master
control of the train whereby its speed is reduced, or the
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1633 train is completely stopped by the mechanism, irrespective

]

Scewever Of any action on the part of the engineer.
Euzcreio  Referring now to the defendant’s system of train con-

& Mre. Co. .

v trol. As already explained, the defendant’s system is a
cﬂ&fm two .p.osition system,_ clear, -a:nd danger, there being no
RA%.::.’oAn provision for a caution position. One armature only is

—  used at each signal point. This armature is controllable,
MacleanJ. that is to say, it is provided with a choke coil whereby its

T effect on the locomotive receiver may be nullified when
the coil is short circuited, which automatically occurs when
the associated semaphore shows clear. The receiver on the
locomotive consists of a U-shaped electromagnet on which
are wound two coils, the first, the primary, is connected
with a direct current generator which serves to magnetize
the yoke, and the second, the secondary coil, is connected
in circuit with the same generator, and a detector relay. The
secondary coil is so connected that the current passing
through it from the generator assists or intensifies the mag-
netic flux created by the primary coil. The detector relay
controls other relays, which, in turn, operate the air-brake
valve mechanism, and a whistle valve. The system being a
two position system, provides only for clear and danger con-
ditions, but means are provided whereby the engineer may,
in certain circumstances, anticipate the operation of the
automatic system and retain full control of the locomo-
tive. This means is called the acknowledging contactor, or
forestalling switch.

The functioning of the defendant’s system in practice
is as follows: When the receiver on the locomotive passes
over a trackway armature set at clear (that is with the
choke coil on the armature short circuited) the momentary
current generated in the secondary coil of the receiver is
not sufficiently strong to cause the detector relay to open
and there is accordingly no operation of the automatic
mechanism. On the other hand, if the signal on the track-
way is at either caution or danger the choke coil circuit
on the armature is automatically opened by the trackway
relay, and the passing of the receiver across the armature
creates a momentary current in the secondary coil of suffi-
cient magnetism to de-energize the detector relay, which,
in turn, brings into action the succeeding relays and event-
ually the brake mechanism which stops the train. Now it
would not be practicable to have the train come to a full
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stop at every caution signal, so, in practice, the defendant’s
system provides means whereby the automatic effect may
be nullified by the engineer, if he is alert. This is done
by means of the forestalling switch, whereby the engineer
of a train approaching a semaphore set at caution, or
danger, can, provided he closes this particular switch within
fifteen seconds of reaching the associated track armature,
and provided he releases it before the fifteen seconds have
.expired, remain in control of the train. However, should
he fail to re-open the switch before the fifteen seconds have
expired, then the automatic apparatus functions irrespect-
ive of anything he may do, the brakes automatically apply,
and the train comes to a stop. The defendant’s system may
be described as one in which the engineer is intended to be
in full control of the train at all times, but if for any reason
he should fail to keep sufficiently alert, or should some
emergency arise whereby he becomes incapable of per-
forming his duties, then the system will, when either cau-
tion or danger conditions are present on that section of
the trackway, automatically bring the train to a stop.

Comparing then the two systems we thus far find that
Schweyer, as is set out in the patent, is a three position
system, calling for three transmitters or armatures on the
trackway at each semaphore position, two of which are
controllable. The defendant’s system is a two position
system, calling for only one controllable transmitter at each
semaphore position. Both systems employ the same gen-
.eral induction principle for the transference of the signal
from the trackway to the locomotive, namely, a U-shaped
-electromagnet on which is wound a secondary coil, and this
secondary coil in both cases controls a detector stick relay,
but, in the case of Schweyer there are employed three re-
-ceivers, the second and third being equipped with a primary
coil only, and an alternating current not direct current is
used to energize them and the relays immediately asso-
ciated therewith.

From this point on the mechanism of the two systems
would appear to differ very materially. In the defendant’s
system the detector relay controls circuits which include
the manually operated forestalling switch and which finally
.operate the electric pneumatic valve which controls the
air-brakes, three relays being used in all. In Schweyer, the
detector relay controls the translating switch, which, in
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turn, completes the connection of the circuits controlled
by the two side receivers, which through relays energized
by alternating current, and a number of other relays, finally
operates the air-brake valve to slow down the train under a
caution condition, or to stop it under a danger condition.
In all Schweyer shows thirteen relays in his device, as
compared with three in the defendant’s. The Schweyer
system is provided with a switch, whereby, it was stated,
the mechanism of the system can be reset once the brakes
have been applied, but the patent shows no device which
corresponds to the manually operated forestalling switch of
the defendant, and in the defendant’s system there is not,
I think, any apparatus which corresponds to the translating
switch of Schweyer, nor does the defendant use alternating
current to operate any of the relays or other apparatus.
In Schweyer, as stated in the patent, the relays which take
the caution and danger signals from the armature on the
track are energized by alternating current. In the de-
fendant’s device this is done by direct current operated
relays and there is here a fundamental difference between
the two systems. I do not think it is fair to assume that
Schweyer contemplated a deviece which did not demand
alternating current for its successful operation.

To recapitulate, the difference, between the arrangement
disclosed in Schweyer’s patent and that used by the de-
fendant are as follows: In Schweyer there is a combination
of three armatures, one uncontrollable, and two control-
lable by the trackway circuits; in the defendant’s system
there is but one armature at each semaphore position con-
trollable by the trackway circuits. In Schweyer there are
three receivers on the locomotive, one energized by direct
current, the other two by alternating current; in the de-
fendant’s system there is but one receiver on the locomotive
and which is energized by direct current. Schweyer has a
translating switeh to transfer circuits so that the two side
receivers may control the brake mechanism; the defend-
ant’s arrangement has no translating switch. Schweyer has
an alternating current generator while no alternating cur-
rent is used in the defendant’s arrangement, both however
have a direct current generator. Schweyer has no fore-
stalling switch, while in the defendant’s arrangement there
is a manually operated forestalling switch. Schweyer em-
ploys thirteen relays while the defendant’s arrangement has
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but three, and finally Schweyer has a governor speed control
switch while the defendant has no such part in its arrange-
ment.

Plaintiff’s counsel contended that Schweyer contemplat-
ing a three position system, naturally required much more
apparatus than the defendant, and a diagram was put in
evidence which purported to show Schweyer simplified to
a two position system, and, as a result, we find eliminated
the two side armatures, the two side receivers, the alter-
nating current generator and all alternating current circuits
and relays, the translating switch, many of the other relays,
and the governor speed control switch. This is a very
material change in Schweyer’s arrangement, eliminating as
it does the alternating current feature on which the patent
appears to rely in securing actual control. I am not satis-
fied that this can fairly be said to represent what Schweyer
would have developed had he been confronted at the time
with the problem of providing a two position instead of a
three position system, and I think it might—as was sug-
gested by counsel for the defendant—be equally reasonable
to suppose that faced with that problem, he might just as
readily have adopted the expedient of merely eliminating
the particular side armature and receiver and its associated
relays and apparatus, which, in his patent, are intended to
give the caution control.

It will be convenient here to discuss another point of
some importance. It was contended on behalf of the de-
fendant, that if the secondary coil on the receiver was
connected as described in Schweyer, it would not function
to deenergize the relay associated therewith and that there-
fore Schweyer lacked utility. This is a very technical point
and I have given it a most anxious consideration. As I
understand it, the effect of a direct current energized re-
ceiver, of the type under discussion, passing over an arma-
ture is to create a cycle or wave current in the secondary
coil of the receiver, and if this coil already has a direct
current passing through it from a battery, it will depend
entirely upon how the coil is connected, as to whether the
magnetism created by the battery current assists or opposes
the stronger magnetism of the primary coils, and conse-
quently whether the battery current in the secondary and
detector relay circuits is first implemented and then reduced
or vice versa. In the arrangement described by Schweyer,
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1933 and in that used by the defendant, an increase in the cur-

Ny

Scaweyse rent is of no value, as such an increase merely results in
FLECTRIC  the asgociated relay being more strongly magnetized and

& Mra. Co. . . . .
v. holding its armature up more tightly. A decrease in the
Cﬁ;g{;m current, however, if sufficiently great, results in the relay

RAI&!:)OAD losing its magnetism. Its armature then drops the con-
—  tacts open, and the control system, as a whole, functions.
MacleanJ. The defendant contends that Schweyer describes in his
specification exactly how the primary and secondary coils

are to be connected. The specification states:—

The coils 20 (primary coils) provide a strong magnetic flux in the
core 21 in one direction, opposing the magnetic flux of less strength estab-
lished in the immediate (or intermediate) portion of the core 21 in the
opposite direction by coil 22 (the secondary).

And again,

The magnet 33 and the coil 22 are thus energized in series by the
battery 40, and the feeble magnetic flux created by the energization of
the coil 22 opposes but does not balance the stronger magnetic flux
created in the core 21 by the coils 20. . . .

Counsel for the defendant contended that as a result of
this method of connection, the current produced in the
secondary causes first a rise in the detector relay energizing
current followed by a fall or drop and that it does not func-
tion to produce the result descr1bed in the patent and which
reads as follows:—

The effect of the change in the number of lines of force is the induc-
tion, into the circuit including the battery 40, coil 22 and magnet 33, of
a single cycle of alternating current, of which the first half opposes the
battery 40, causing the magnet 33 to become deenergized.

In the defendant’s system, the method of connection is
reversed, that is to say, the magnetism created by the
energizing current in the secondary coil supplements the
stronger magnetism created by the primary coils, with the
result that in this case the cycle of current is the reverse
of that which would be obtained if connected as described
in Schweyer, and it causes first a fall or drop in the detector
energizing relay current followed by an increase or a rise.
One of the plaintiff’s witnesses, in discussing this point,
testified that even if this difference did exist Schweyer
would still get the desired dip in the second half of the
cycle, and that if the detector relay did not open on the
first half, it would do so on the second. The defendant
produced technical evidence to show that owing to the elec-
trical characteristics of the circuits involved, the second
half of the cycle is as a matter of fact largely non-existent,
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and would not cause sufficient change in the steady current
in the relay to operate such relay. This is an important
point, in that if Schweyer, connected as described in the
patent, does result in an increase followed by a decrease
in current,—and I am satisfied from the evidence that that
result is produced by this connection—and if the defend-
ant’s further contention that there is no appreciable second
half cycle is true, then Schweyer is inoperative and will not
function successfully, but I do not propose to express any
definite opinion upon this point. The defendant put in
evidence what are called oscillograph curves, the result of
a test made at the plant of the General Railway Signal
Company, by persons in its service, to verify this conten-
tion. These curves bear out this contention and no con-
clusive evidence was given to show that they did not
reasonably represent the variations of the current in the
defendant’s system when connected, first as in actual use,
and again as recommended and described in the Schweyer
patent, that is to say, in the first case the dip occurs in
the first half of the cycle and there is a small rise in the
second half, while in the second case with the magnetism
opposing one another, the rise occurs first, followed by a
negligible dip in the second half.

In a hand book published by the General Railway Signal
Company, and which is in evidence, the curve is shown
with a symmetrical rise and fall, and on being asked to
explain this, one of the defendant’s witnesses, in the employ
of the General Railway Signal Company, stated that this
curve as there shown was intended to be purely theoretical,
because at the time it appeared no oscillograph was avail-
able to tell exactly what was happening in the circuit, and
that since its system (the defendant’s system) depended
on securing the fall in current first, they were not inter-
ested in the second half, as by the time that occurred, the
relay had opened, and the current was interrupted. The
plaintiff, in reply, attempted to develop the fact that while
the defendant’s arrangements of yoke and coils and the
casing of defendant’s receiver might give a curve like the
oscillograph curve, a different arrangement of these ele-
ments might be designed so as to produce a dip of adequate
value in the last half of the current cycle to operate the
detector relay.
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The plaintiff objected to the reception of the oscillograph
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complicated a point as this, the test should have been made
only after an invitation had been extended to the plaintiff
or its counsel to be present on the occasion of the pro-
posed test. It would of course have been much more satis-
factory if such test had been made in the presence of both
parties, or in the presence of persons not associated in
interest with either party, and on whom the Court could
confidently rely for an impartial statement. I do not,
however, suggest that those who made the test, the tech-
nical engineers of the General Railway Signal Company,
and who gave evidence of the test, did in any way mis-
represent the manner of making the test or in describing
the actual results, in {act they impressed me as being very
frank indeed and I have no reason whatever to doubt their
evidence. However, I am satisfied that if the defendant’s
train control system was connected as described in the
Schweyer patent, it would be inoperative, and would not
give the desired or practical results. And I am also satis-
fied that the defendant’s device, without the forestalling
switch, or some corresponding similar arrangement, would
not be an acceptable system in practice, and that its utility,
from the standpoint of safety would be seriously impaired
if this particular piece of apparatus were omitted.

Turning now to another aspect of the case: What is the
invention deseribed by Schweyer and what construction is
to be placed upon the specification of his patent? If there
be invention in Schweyer, it seems to me it is to be found
in the whole combination, that is, in the particular arrange-
ment of parts described in the specification and not in any
subordinate integer or combination. The specification
states that

the invention resides in the construction and arrangement of parts as
hereinafter described and claimed,

and I cannot but think that this statement of the inven-
tion when first made was intended to relate to the whole
apparatus.

Mr. Biggar, in his submission, stated that the system of
train control disclosed in Schweyer was a complete system
and that it comprised a number of things: (1) a track
armature, (2) a tripping arrangement operated through a
receiver which co-operates with the armature on the track,
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(3) an apparatus for cancelling the effect of the tripping
action brought about by the armature, and (4) a trans-
lating device; and he stated that of these parts really one
only was defined in the claims sued upon, and that of the
63 claims in suit and represented by the five claims already
mentioned, all were directed to what he called the tripping
mechanism, because, he stated, the armature on the track
was not new, the cancelling features of the arrangement
as a whole were not new, but the tripping mechanism was
new and it was the tripping mechanism as it occurred in
a complete system together with the other features just
mentioned, that the claims relied upon were alone directed;
and it was those parts he contended that the defendant
had taken, and that the action did not relate to other parts
comprised in the whole system, and which were not here
claimed. Therefore, he argued, we were not to compare
the systems as a whole and that the invention infringed
was the combination of the tripping mechanism with cer-
tain other parts but not the whole of the system. I hope
I have not misunderstood the substance of Mr. Biggar’s
contention.

I visualize the complete system as a train of mechanism
all set up and ready to function so as to apply the brakes
of the locomotive immediately some lever or trigger in the
locomotive is tripped, and as the first mechanical part to
function to this end, in both Schweyer’s system and that
of the defendant’s, is the armature of the detector relay,
which is associated with the receiver, I think we may
assume that this is the part, which when tripped, causes
the complete mechanism to function; and that which causes
it to trip is the pulse of current which is generated in the
secondary coil of the receiver when the receiver passes over
the trackway armature in a danger condition on the track-
way.

In seeking the true construction of the specification, and
in a consideration of the submission of Mr. Biggar which
I have just stated, it is of course necessary to refer to the
prior art. We find that early inventors sought to develop
a mechanical trip, that is to say, some kind of a trigger—
to employ the term used by one patentee—attached under-
neath the locomotive in such a position that when it passed
over what I might call a tripping lever located on the
trackway, it would be tripped and the brake mechanism
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would function. This line of development was not con-
sidered satisfactory and workers in the art accordingly
sought more satisfactory means, and soon the principle of
magnetic induction was suggested and disclosed and that
is the basic idea employed in the systems of both Schweyer
and the defendant. Induction is one of the fundamental
principles of electricity and it simply means that if the
strength of the magnetism or flux in any magnetic yoke be
in any way suddenly increased or decreased a pulse or cycle
of electric current is induced or created in a coil of wire
wound around the yoke. Applied to train control, an
electromagnet on the locomotive runs over an iron arma-
ture on the trackway and at the moment the passage is
actually taking place there is a change in the strength of
the magnetism, a pulse or current is induced in the coil,
which is intended to operate the detector relay. It is
immaterial in so far as the general principle of magnetic
induction is coneerned whether the magnet is carried on
the train or installed on the trackway.

The earliest prior art cited appears to be Wiley (U.S.A.)
no. 526,598, filed January 31, 1894, and which shows a mag-
netic induction system. In this patent the trackway arma-
ture is a controllable electromagnet and the train carried
receiver is a plain iron yoke equipped with a coil of wire
connected to a detector relay, the tripping relay. In danger
conditions trackway circuits are closed which cause the
armature to become magnetized by a battery on the track,
and when the locomotive receiver passes over the armature
in this condition, there is produced the desired sudden
change in the magnetism and the resulting pulse of current
in the coil on the receiver which serves to operate the de-

. tector relay. On the other hand, if track conditions are

clear, the trackway circuits are interrupted, the armature
has no magnetism, and when the locomotive passes over it,
there are no changes in the magnetism in the receiver and
the detector relay is not affected. The next patent to be
mentioned is that of du Chambon (French), applied for on
December 3, 1913. The same induction principle is here
again described. Du Chambon shows a trackway armature
which can similarly be magnetized, and on the locomotive
he shows a receiver which consists of an electromagnet
energized from a direct current source (a battery) and on
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the yoke of this is wound a secondary coil, which, in turn,
is connected to the detector relay. The resulting action is
similar to Wiley, namely, that when the trackway armature
is magnetized under danger conditions, a pulse of current
is generated in the secondary coil when the locomotive
passes over the armature, and causes the relay to function.
In Dodgson and Howe (U.S.A.), a patent applied for No-
vember 27, 1905, and issued in 1909, the patentees arrive
at the same end in a slightly different way. The armature
on the track is so mechanically arranged that it is elevated
when danger conditions exist and it makes use of the prin-
ciple that the amount of change in the strength of the
magnetism in a yoke depends, as I think I have earlier
stated, not only on the speed with which the receiver
passes the armature, but also on the distance between them
when they are in opposition one to another; if this separa-
tion is large, the pulse of current induced in a secondary
coil would be very weak, whereas if it is only a matter of
an inch or so, the pulse would be very much stronger.
Under danger conditions Dodgson and Howe arrange to
elevate mechanically the trackway armature, materially re-
ducing the separation, thereby producing under these con-
ditions a pulse of current strong enough to operate the
detector relay as the receiver passes over it. Oler (U.S.A.)
no. 1,116,320, applied for on March 1, 1913, shows another
variation of the same principle. Having considered the
principle of magnetic induction we will now consider other
pertinent factors.

It is to be kept in mind that the pulse of current gener-
ated in a secondary coil is only momentary, and while it
is sufficient to trip the armature of the relay, arrangements
must be provided whereby this armature remains tripped,
otherwise the brakes would only apply for an instant.
Wiley, Oler, and du Chambon, show connections which
meet this end, but this in turn demands some reset means
to restore the original arrangement of the mechanism,
otherwise it would not be ready to take another signal at
the next semaphore position. This requirement in the three
instances of the prior art just mentioned, was met by
means of a push button arrangement or switch. A simple
switch, however, had not proven acceptable in practice,
since an engineer could render the whole safety system use-
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less merely by keeping his switch closed. Another import-
ant factor was that of reliability. In Wiley and du Cham-
bon, for example, the entire mechanism on the locomotive
is dead until the pulse of current from the receiver oper-
ates the detector relay, and accordingly should any defect
develop in this system whereby it would not function when
the pulse of current became present, the engineer would
receive no signal, the brakes would not apply, and an acci-
dent might readily oceur. To overcome this, there was
developed what is known as the closed circuit principle, in
which the whole system is normally energized, and is de-
energized to apply the brakes, that is to say, if a defect
oceurred in the wiring or mechanism, the system would
become de-energized and the brakes would apply; in this
way the possibility of receiving a false clear signal would be
largely minimized. The closed circuit principle is disclosed
in Dodgson and Howe, and in Oler. In the former, the
electromagnet which controls the train brakes is normally
energized and applies the brakes when it is de-energized
through the opening of its electrical circuit by the arma-
ture of the detector relay, while in Oler, both the detector
relay and the brake actuated mechanism are normally ener-
gized, and the effect of the pulse of current from the re-
ceiver is to de-energize the detector relay, thereby causing
its armature to drop and open the controlling contact of
the electromagnet controlling the braking mechanism. In-
cidentally, a second contact opens the detector relay’s own
circuit; this type of relay is referred to as a stick relay, that
is one which controls its own circuit. Therefore, it seems
to me, the idea or principle of a closed circuit tripping
arrangement, had been anticipated. I do not think there
could ordinarily be invention in doing this in any particu-
lar way.

In the light of this discussion we will again examine
Schweyer. The trackway armature arrangements are not
in question and we will therefore confine our attention to
the arrangements on the locomotive. In Schweyer the
receiver on the locomotive is an electromagnet energized
from a direct current source carried on the locomotive. On
the yoke of this electromagnet is wound a secondary coil
which is connected through a battery to the windings of a
detector stick relay. The detector relay in turn controls a
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translating switch, which in turn functions to complete the
circuits of two side receivers energized by an alternating
current, and these in turn function to operate the brakes
when they pass over their associated side armatures on the
trackway. The connections are made to give a closed
circuit arrangement, that is to say, the complete system is
normally energized. It would therefore appear that Schwe-
yer uses the general principle of magnetic induction to
transfer the signal from the trackway to the locomotive, a
principle admittedly old in the art. His receiver consists
of a locomotive carried electromagnet energized from a
direct current source which is disclosed in Dodgson and
Howe, and a secondary coil which is disclosed in du Cham-
bon, and he uses a closed circuit arrangement of connec-
tions, including a stick relay which was disclosed in Oler.

The automatic communication of signals from a sema-
phore to a locomotive by the principle of magnetic indue-
tion was not a new idea or prineciple in 1916, and there was
no novelty in the parts to be employed such as inductive
devices, relays, electrical cireuits, ete.; all this was known
and had been broadly deseribed in the prior art, and I
should say was well known to workers in the particular
art in question. It was unlikely that devices of this general
nature would, when in principle known, come at once into
actual use because it is probable that until comparatively
recent years railways were not receptive, on many grounds,
to the idea of installing such devices, and therefore it is
difficult to say how practical they were, or how much or
bow little was necessary in the way of detail improvement
to produce a perfectly satisfactory train control system;
probably these improvements would readily be made by
any one working in the art and possessing a knowledge of
the underlying principles, and with the opportunity of
carrying out actual tests on a railway. What I have in
mind particularly to say is, that the failure of adoption by
railways of train control systems in the early stages of the
art is not of importance in a consideration of the prior art.
I think it is correct to say that prior to 1916 the idea or
principle of communicating signals from track to locomo-
tive by magnetic induction and the use of electromagnets
with primary and secondary windings and through that the
operation of relays which would influence contacts, was well
known. The particular tripping arrangements of Schweyer,
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employing a closed circuit, was not new, because Oler had
described the same arrangement. In 1916—and I am as-
suming that to be the date of Schweyer’s alleged inven-
tion—the field was not open, in my opinion, to any great
invention or discovery in the matter of automatic train
control systems. Therefore whatever degree of invention
is to be accorded to Schweyer, it cannot be said that he
unfolded any new principle in connection with automatic
train control systems, nor can I see invention in any of the
elements or integers or subordinate combinations, which go
to make up his whole system. Both Schweyer and the
defendant’s train control systems start with the well known
principle of magnetic induction, and then each employs
virtually the same mechanism—disregarding for the mo-
ment Schweyer’s differential connection—to de-energize the
detector relay which was known prior to 1916, and from
that on they seem to substantially diverge as I have already
pointed out in the means and their arrangement, before
they arrive at the electromagnet which controls the brakes.
The most, I think, that ean be attributed to Schweyer in
the way of invention is that he disclosed a particular
arrangement of known co-operating parts, to achieve cer-
tain ends in a certain way, and probably that was all that
was open to any worker in the art to do.

Therefore, I think, that all that can be claimed by
Schweyer is the precise train control mechanism or com-
bination described in his specification and that, I think,
is the true construction of the specification. The next
question then to determine is whether the defendant’s sys-
tem infringes Schweyer. I have described the arrangement
or construction of each, and I have pointed out wherein
they differ in construction, arrangement, and operating re-
sults, and it appears to me that the two systems of train
control, considering each as a whole, represent different
conceptions in the arrangement of means and in the precise
ends to be obtained, and they are, I think, in this respect
quite substantially distinguishable. They are, I think, both
based upon principles and means that were known to the
prior art, and if that be correct, no one should be precluded
from attaining a known object, in a particular way, pro-
vided it was not, in patent law, the equivalent of another
known way. There is one fundamental difference in the
defendant’s train control system and that of Schweyer,
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which, I think, I have already suggested. The defendant
has developed a system of train control whereby the loco-
motive engineer will always be in control of his train, but
should he become negligent and fail to properly operate the
forestalling switch when his train passes a signal set at
either caution or danger, or should he be unable from some
untoward cause to perform his duties, then the train would
automatically be brought to a stop, and it could not be
re-started until the re-set switch, which can only be worked
from .the ground with the train at rest, was operated.
Schweyer contemplates a system of train control which,
irrespective of what the engineer may do, will under cau-
tion conditions reduce the speed of the train to some pre-
determined number of miles per hour, and in a danger
condition bring the train to a stop. Schweyer contemplates,
I might further add, the use of opposing polarities in the
receiver, and this is set out in the patent thus:

A still further object is the provision in such an apparatus of a novel
differential induction responsive device for controlling the vehicle equip-
ment or translating means and controlled by suitable inductive devices on
the track or adjacent to the path of movement of the responsive device.
A difference of opinion prevailed between counsel through-
out the trial, in regard to the meaning of the word differ-
ential. So far as I have been able to ascertain it is a
term occasionally used in electrical practice, for example,
a differential winding in an electric generator is described
as a method of connecting the field coils of the generator
so that these magnetic fields oppose one another, and I
think that Schweyer’s system must be limited to a receiver
connected in this manner. The defendant on the other
hand uses a winding that is the reverse of Schweyer, a
cumulative one. In the one case the magnetisms are in
opposition to one another, in the other the magnetisms are
cumulative. Therefore if the defendant’s receiver was con-
nected in the manner described in Schweyer, which point
I have already discussed, and would not function—and I
have expressed the opinion that it would not—that, if I
am correct, conclusively corroborates the view that the two
systems or arrangements are substantially and vitally dif-
ferent, and that one is not the mechanical equivalent of the
other, and that there is no infringement. On the issue of
the infringement it is therefore my opinion, for the fore-
going reasons, that the plaintiff must fail.

Maclean J.
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Now here, in the circumstances, I might stop, but I have
had very elaborate arguments from counsel on both sides
on other points chiefly involving the interpretation of cer-
tain provisions of the Patent Act,—and most of these points
are quite difficult—and I think in fairness to counsel, and
by way of precaution in case I am wrong in the conclusion
I have reached and expressed upon the main issue, and as
an appeal from this judgment is more than probable, I
ought to discuss these several points and express my views
concerning them.

One point raised by the defence was this: It was urged
that Schweyer had abandoned his invention, at least I so
understood it, by reason of the fact that he delayed six
years in proceeding in the United States Patent Office with
that portion of his divided application of 1916 which related
to his automatie train control system, and that his Cana-
dian application was not made until seven years after the
date of his alleged invention; it will be remembered that
Schweyer’s United States application of 1922 was not treat-
ed as a divisional application by the Patent Office there,
but rather as a fresh application. This contention does
not appear to be founded on any provision of our Patent
Act. Subject to possible exceptions, I know of no penalty
against mere dilatoriness on the part of a first inventor in
applying for a patent in this country. There is apparently
warrant for the doctrine of abandonment in the United
States, because there the Patent Act provides that a patent
for invention may be refused if abandonment is proven.
There is not, in our statute, any authority for such a
doctrine, although some similar doctrine may be found
within the common law. It is conceivable that in a state
of facts pointing to unexplained delays by an alleged in-
ventor in applying for a patent, associated with other facts,
certain inferences might be drawn, for example, that the
alleged inventor had not consummated his alleged inven-
tion at the alleged date, but I hesitate to so hold upon
the facts here before me, although there may be some
grounds for such an inference. Whether or not there has
been abandonment by an inventor could only be inferred
from such conduct as clearly denotes the voluntary sur-
render to the public of his rights in some form or other.
The facts revealed here would not indicate an intention
on the part of Schweyer to dedicate his alleged invention
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to the publie, nor is there any indication of abandonment
by publication, public use, or sale. In Canada, the first
inventor could, at the time material here at least, success-
fully apply for a patent many years after his invention
if he establishes priority of invention, regardless of the
fact that independent inventors had earlier applied for a
patent of the same invention, if in the intervening period
he had not in some way given it to the public. Patent
Rule no. 10 provides that an applicant shall proceed with
his application with due diligence and upon his failure to
proceed with the same within one year after the date of
the acknowledgment of the filing of his application the
same shall be held to be abandoned unless the Commis-
sioner is satisfied that the cause of the delay was not the
fault of the applicant. If that rule is a valid one, its only
effect in Canada would be that the inventor could not
obtain letters patent for his alleged invention and conse-
quently could not commence infringement proceedings, but
if he was the first inventor he could successfully resist in-
fringement proceedings brought against him by another
patentee of the same invention. The question of the aban-
donment of an application for patent does not arise here.
In fact Schweyer did not abandon his Canadian application
for a patent, and we are not concerned with what occurred
elsewhere. An abandonment of an application is one thing
and an abandonment of an invention is another thing. The
rule does not prescribe that an inventor must file his appli-
cation promptly upon making his invention, nor does the
Patent Act require this. In the circumstances therefore I
am of the opinion that whatever it was that Schweyer in-
vented in 1916, if anything, he had not abandoned it in so
far as Canada was concerned.

Then, I understood Mr. Scott to contend that because
Schweyer’s described train control system had not so far
gone into use upon any line of railway, that this afforded
evidence adverse as to its utility. In my opinion such a
contention, standing by itself, is without substance and is
fundamentally unsound. We might assume that Schweyer
had a very satisfactory train control system, but it would
require a demand from some railway company before it
could be put into actual use, and as Mr. Biggar suggested,
it would be absurd to expect that Schweyer, or the plaintiff,
should build a railway, in order that he or it might install
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the automatic train control device described by Schweyer
in his patent to demonstrate its utility. Inventions of the

_ character here involved, as I have already suggested, are

not easily marketed with railway companies until public
opinion or some public authority compel their adoption. In
any event non-user of a patented invention is not fatal to
a patent. It would appear contrary to principle and
common sense if such should be the case. Non-user by
the public of a patented article, might be corroborative of
other evidence pointing strongly to lack of utility, but that
is not, I think, quite this case. The Patent Act makes
provision for the compulsory licensing of a patented inven-
tion if the patentee does not meet the public demands for
the thing patented, but it does not require that potential
users must use the invention.

Another ground of attack against Schweyer is that it was
invalid because it was described in certain printed publica-
tions more than two years prior to the date of the filing
of Schweyer’s application for a patent in Canada, and this
involves the rather novel question as to what was the true
filing date of Schweyer’s application in Canada. Both Mr.
Scott and Mr. Biggar were in agreement that this point was
only of force if it was the Patent Act of 1923, which came
into force on the 1st day of September of that year, that
was applicable to Schweyer’s application, and not the
Patent Act of 1906, which expired on the previous day,
August 31, 1923, which happened to be the day on which
Schweyer filed his petition for the patent in question.
Schweyer’s petition as already stated was accompanied by
a specification describing the invention, the oath and the
prescribed fee but no drawings accompanied the applica-
tion; a letter accompanying the application stated that the
drawings would follow, and in fact they did in the course
of a week or so. In the state of facts obtaining, the oath
was not quite in the prescribed form but it is hardly neces-
sary to state just in what respect it was defective.

Sec. 7 (1) of the Patent Act of 1923 provides that

any person who has invented any new and useful art, process, machine
manufacture . . . not known or used by others before his invention
thereof and not patented or described in any printed publication in this
or any foreign country more than two years prior to his application . . .
may, on petition to that effect . . . obtain a patent granting to such
person an exclusive property in such invention.
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The corresponding provision of the Patent Act of 1906
makes no mention of the deseription of an invention being
published in this or any other country, or for any period,
prior to the application. It therefore will be seen that sec.
7 of the Act of 1923 provides that if an invention is pat-
ented, or described in any printed publication in any coun-
try, more than two years prior to an application for patent
therefor, that constitutes a bar to the granting of a patent,
while sec. 7 of the Act of 1906 is silent upon the matter of
the publication of a deseription of an alleged invention prior
to an application for patent therefor. I perhaps should
state that sec. 17 of the Act of 1906 provided that the Com-
missioner might objeet to grant a patent in any one of six

enumerated cases, one of which reads thus:

‘When 1t appears to him that the invention has been described in a book
or other printed publication before the date of the application, or is
otherwise in the possession of the public.

Mr. Secott and Mr. Biggar were in agreement that if the
Commissioner did not exercise his discretion to refuse a pat-
ent under this provision of the Act of 1906, from which
there was an appeal to this Court had he refused, that this
provision could not be invoked in an infringement action
later brought under the patent when issued, and that this
provision was not to be read as qualifying sec. 7 of the Act;
if sec. 17 (d) of the Act of 1906 were to be otherwise con-
strued, I must say, it would appear to qualify seriously the
effect of sec. 7 of that Act as construed by the Courts; it
would mean that the first inventor would lose his right to
a patent if a subsequent and independent inventor deseribed
the same invention in a printed publication at any time
prior to the application of the first inventor for a patent,
which is the rule in England and I think in most other
countries. Sec. 17 of the Act of 1906 does not appear in
the Act of 1923; however in view of the agreement of coun-
sel as to the effect of sec. 17 (d) of the Act of 1906 I do not
intend to express any definite opinion as to its interpreta~
tion or effect. It affords at least some room for argument.

It would probably be a serious matter for Schweyer if it
is the Patent Act of 1923, and not that of 1906, that gov-
erns his application, and that depends upon what was the
true filing date of his application. The question then falls
for decision as to what filing date is to be given to the appli-
cation of Schweyer. The Patent Act of 1906 required that
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before a patent could be obtained the inventor must make
an oath to the effect that he believed himself to be the in-
ventor of the invention for which a patent was asked, and
the specification must correctly and fully describe the in-
vention. In the case of a machine, or in any other case in
which the invention admitted of illustration by means of
drawings, the Act required that the applicant shall also with
his application, send in drawings in duplicate, showing
clearly all paris of the invention, but the Commissioner
might dispense with any drawings if he saw fit to do so.
Schweyer’s application was undoubtedly prepared with ref-
erence to a definite drawing and it contains scores of
numeral references to that drawing, and obviously that
drawing was intended to form a part of the descriptive por-
tion of the specification. It is arguable that the invention
described in the specification, without the drawings, would
not be intelligible even to those skilled in the art, and it is
also arguable that a patent granted on that specification
unaccompanied by the drawings would be void for insuffi-
ciency of description. It may appear rather strange that
the Patent Office should have given to the application the
filing date of August 31. The natural course to follow, one
would think, would be to inform the applicant or his agent
that no further action would be taken in respect of the
application until the drawings were received. Patent Office
Rule no. 25, in force on September 11, 1923, states that
applications for patents unaccompanied by the fee, peti-
tion, oath and specification provided by law will receive no
recognition and shall not be filed or numbered and shall be
“ pigeon holed,” but prior to that date the corresponding
rule merely stated that applications unaccompanied by the
fee would not receive recognition. In the work of Fisher
and Smart on Patent Law, there appears as an appendix
bearing the date of 1913, a publication concerning Cana-
dian Patent Office Practice, and it contains what is said to
be definitions for guidance in preparing and presenting
applications relating to patents, and this publication was
no doubt circylated in its time; it purports to have been
published by a senior officer then in the Patent Office, and
in fact his name appears in the record concerning the patent
in suit. One paragraph of this publication relates to the
date to be given to applications for patent and it reads
thus:
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Under the present practice of the Patent Office, the filing of the Petition,
Qath and Power of Attorney (if an attorney is employed) together with
the statutory fee, payable at par, at Ottawa, will ensure for the applicant
a filing dale as of the day they are received at the Patent Office. The
specification and drawings to follow with as little delay as possible; but
no reference to the Examiner will be made until the application is com~
plete in every particular,

That means that a filing date would be given applications
merely upon receipt of the petition accompanied by the
oath, a power of attorney and the statutory fee. Such a
practice, if it prevailed at the material time here, would be
without authority and contrary to the statute; however
this case is somewhat different because the application was
complete with the possible exception of the drawings.
While it seems to me that the practice of giving a filing
date to an obviously incomplete application is inherently
an objectionable one, yet there may be reasons to the con-
trary which do not at the moment come to me. However,
in this case, the Patent Office did give the filing date men-
tioned to the application in question, and in due course a
patent issued, as many others may have done in similar
circumstances. I do not think I can now go back and alter
the record and hold that the true filing date was a week
later, when the drawings were supplied. I am not prepared
to hold that the specification was so incomplete that it was
no specification at all, and that Schweyer should not have
been given the filing date of August 31. There was filed a
specification which may have amply described and disclosed
the alleged invention to those skilled in that art, and it
may well be that the delayed drawings, which would soon
follow, would merely clarify and elaborate the specification.
The Commissioner having exercised a discretion, and having
granted a patent for the statutory period, and apparently
under the Patent Act of 1906, I am not convinced that I
should now hold that the filing date given to Schweyer
should now be changed to another date and thus render the
application subject to certain provisions of the Patent Act
of 1906. In respect of the inaccuracy in the affidavit accom-
panying the petition, I am not disposed to attach much
importance to that. The affidavit was amended, because it
was defective, and I think that was permissible. The
statute is also open to the interpretation that the cath may
be filed at any time prior to the granting of the patent.
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It was contended also on behalf of the defendant that
even if Schweyer was properly entitled to the filing date of
August 31, 1923, yet his application had to be dealt with

" under the provisions of the Patent Act of 1923 which came
into effect on the day following. Sec. 66 of the Act of
1923 repealed the Act of 1906, and certain amending
statutes, but it provided,

that any patent issued prior to the passing of this Act which could sue-
cessfully have been impeached for violation or non-complance with any
provision of the Acts heretofore in force may with like effect be so
impeached after the passing of this Aet, and in any action for the infringe-
ment of any such patent any such violation or non-compliance which
could have been set up as a defence may with like effect be so set up
after the passing of this Act.

Then sec. 67 provides that

no relief, right or privilege granted to or acquired by any patentee or
other person in respect of any patent or application for the same under
chapter forty-four of the statutes of 1921 shall be affected by the repeal
of said Act but such relief, right or privilege shall continue as if said Act
had remained in force.

The importance of these two sections is that they reveal
an intention to preserve certain rights and remedies in
respect of certain issued patents, and applications for
patents, notwithstanding the repeal of the Act of 1906.
Then sec. 68 (1) provides that on the coming into force
of the Act of 1923, patents issued prior thereto under the
Act of 1906 should become subject to the provisions of
the Act of 1923, but nothing in that Act was to be con-
strued as reviving or restoring any patent that was void
when that Act came into force nor to avoid any patent
that was valid at such time. It appears to me that the
making of patents issued under the Act of 1906 subject to
the provisions of the Act of 1923 is hardly relevant to the
point under discussion because here the question is what
was the true date of the application, and what Act is
applicable to the application, and this is distinguishable
from the question as to what Patent Act shall apply to
the patent itself when issued and not before. Mr. Biggar
argued that the repeal of the Act of 1906 did not affect
any right or privilege which that statute gave Schweyer
on the date of his application for a patent; he argued that
the receipt of an application one day before the repeal of
the Act would be in no different position from one that
had been in the Patent Office years before the repeal of
the Act of 1906, and he relies on sec. 19 of the Interpreta-
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tion Act to sustain that contention. That section in part
provides that

where any Act or enactment 1s repealed or where any regulation is
revoked, then, unless the contrary intention appears, such repeal or revo-
catron shall not, save as in this section otherwise provided, (b) affect the
previous operation of any Act, enactment or regulation so repealed or
revoked, or anything duly done or suffered thereunder, or (¢) affect any
right, privilege, obligation or lability acqured, accrued, accrumg or
incurred under the Act, enactment or regulation so repealed or revoked.
If the application of Schweyer was properly given the filing
date of August 31st, then he had acquired a right or privi-
lege equally as secure as if it had been received one year
prior to the repeal, and, I think, it could hardly be said
that in such circumstances the application would not be
governed by the Act of 1906. I do not think that it appears
from the Act of 1923 that there was an intention to affect
the operation of the Act of 1906 in respect of applications
for patent made under that Act or to affect any right or
privilege acquired by an applicant for a patent under that
Act.

Another point raised on behalf of the defendant is that
in any event its use of its train control system is protected
by sec. 50 of the Patent Act. That section is as follows:

Every person who, before the issuing of a patent has purchased,
constructed or acquired any invention for which a patent is afterwards
obtained under this Act, shall have the right of using and vending to
others the specific article, machine, manufacture or composition of matter
patented and so purchased, constructed or acquired before the issue of
the patent therefor, without being liable to the patentee or his legal rep-
resentatives for so domng; but the patlent shall not, as regards other per-
sons, be held invalid by reason of such purchase, construction or acquisi-
tion or use of the invention, by the person first aforesaid or by those to
whom he has sold the same, unless the same was purchased, constructed,
acquired or used for a longer period than two years before the applica-
tion for a patent therefor, thereby making the mnvention one which has
become public and in public use.

I think the evidence shows that the defendant’s train
control system was installed in the latter part of 1930, or
early in 1931, on the Michigan Central Railroad, in Canada.
That, I think, has been satisfactorily established. I can-
not construe sec. 50 of the Patent Act to mean what Mr.
Scott contended it does mean. The section is confusing and
its meaning should be clarified. This statutory provision
appeared in Chap. 34 of the Statutes of Canada for 1859,
and also in Chap. 24 of the Statutes of Canada for 1848-9;
which statutes related to patents, and the meaning and pur-

pose of the provision was, I think, more clearly expressed
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in those statutes than in sec. 50 of the Patent Act. It
seems to me that section means and was intended to mean,
that if a person has acquired in some way or other, some-
thing which was the subject of an application for a patent
by another who is presumably the first inventor, but for
which a patent had not yet issued, he, the former, shall
have a continuing right to use and vend the same notwith-
standing the issue of the patent to the other person. That
is the only interpretation I can put upon the section. Now
the patent to Schweyer issued in 1929, which was prior to
the date of the installation of the defendant’s train control
system in Canada, and that is the date, I think, that must
be looked to and not the date of the reissue patent, in a
consideration of see. 50. See. 50 of the Patent Act is
not therefore, in my opinion, applicable to this case, and
does not constitute a ground of defence available to the
defendant.

Finally, the defendant contends that the reissue patent
here in suit is void chiefly because of the addition of new
claims which were not mentioned in the surrendered patent,
the omission of which in the surrendered patent could not
be attributable to inadvertence, accident or mistake; the
grounds of attack on this point are those usually mentioned
whenever the validity of a reissue patent is put in issue.
The statute states that whenever any patent is deemed
defective or inoperative by reason of insufficient descrip-
tion or specification, or by reason of the patentee claiming
more or less than he had a right to claim as new, and it
appears that the error arose from inadvertence, accident or
mistake, without any fraudulent or deceptive intention, the
Commissioner may, upon surrender of the old patent cause
a new patent to issue in accordance with an amended
description and specification. The description of the inven-
tion in the surrendered patent, and in the reissued patent,
so far as I can see, are the same. If the Patent Office
grants a reissue patent, after its examiners have passed
upon the application, it becomes extremely difficult for a
Court,—without the assistance of evidence—except in the
most brazen infractions of this particular provision of the
Patent Act, to say that the reissue patent is void upon the
grounds alleged here. It would, I think, be possible to
devise some more satisfactory way of amending patents
than that now prescribed by the Patent Act. That there



Ex. CR.] EXCHEQUER COURT OF CANADA

should be an opportunity for a patentee to amend his
patent goes without saying, but, I think, it should be upon
an application duly advertised, so that others interested
might have an opportunity of contesting the application
if thought necessary, or some similar procedure, so that the
step of amending a published patent should be regarded
as something serious and not a mere routine affair. My
view in this particular case is that the reissue patent can-
not be disturbed. I cannot say upon the evidence that
there was not inadvertence, accident, or mistake, in the
preparation of the original specification, or that there was
any fraudulent or deceptive intention on the part of
Schweyer in applying for a reissue of his patent, particu-
larly upon the ground of his not having claimed all that
he thought he had a right to claim; the only departure in
the reissue patent from the surrendered patent entirely
relates to the claims. The claims in the reissue patent
have been greatly extended in numbers, but the additional
claims are substantially, in my opinion, in the surrendered
patent; they have been merely repeated in other forms,
and I should doubt if the new claims have upon any true
construction of the specification gone further than the old
claims. Even though some of the claims were bad on the
ground of envisaging something that was old, or something
that was not within the ambit of the described invention,
I should doubt if that would invalidate the reissue patent,
and it is the patent itself, and not any of its claims, that
is said to be void.

In the result therefore it is my opinion that the plaintiff
must fail with the usual consequence as to costs.

Judgment accordingly.

BeTwWEEN:
HIS MAJESTY THE KING, on the Information of the

Attorney-General of Canada,
PLAINTIFF;
AND
CORNELIUS HAWKINS O'HALLORAN (In Trust),
DEFENDANT,
Crown — Expropriation — Compensation — Injurious Affection — “ Public

Work” — Expropriation Act.

The defendant owns two islands named Piers and Knapp, separated from
each other a distance of 1,250 feet, in the Gulf of Georgia. The Crown
expropriated Piers Island for a term of five years for use as a peniten-
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tiary. The defendant, in addition to rental, claimed compensation for
injurious affection to Knapp Island.

Held: That in determining the compensation under the circumstances
here existing, the value of the freehold must be considered in order
to reach a fair and just conclusion as to the amount of compensation.

2. That there is no unity of property in the two islands, they being
separate holdings or estates; it is not & case of the severance of a
single holding or estate.

3. That the fact of common ownership does not constitute the two islands
one estate.

4. That to entitle a person to recover compensation for injurious affec-
tion, the damage must arise from something which would, if done
without statutory authority, have given rise to a cause of action.

5. That the penitentiary on Piers Island is a public work within the
meaning of s. 2 (g) of the Expropriation Act, RS.C,, 1927, c. 64,
the construction of which is that “public work” includes all public
undertakings, public bwldings, or properties which the Government
of Canada is authorized to construet, acquire, extend or maintain for
any authorized public purpose.

INFORMATION by the Crown to have the compensa-
tion for the leasehold of the defendant herein fixed by the
Court.

The action was tried before the Honourable Mr. ‘Justice
Maclean, President of the Court, at Victoria, B.C.

Lindley Crease, K.C., and G. A. Cameron for plaintiff.
C. H. O’Halloran and R. D. Harvey for defendant.

The facts and questions of law raised are stated in the
reasons for judgment.

THE PrESENT, now (January 18, 1934) delivered the
following judgment:

This case raises some rather unusual and troublesome
questions. On June 16, 1932, the plaintiff for the pur-
poses of a public work of Canada, expropriated, for the
limited period of five years, under the authority and pro-
visions of the Expropriation Act, Chap. 64, R.S.C., 1927,
a certain island in the Gulf of Georgia, in the vicinity of
Saanich Peninsula, British Columbia, known as Piers
Island, hereinafter to be referred to as Piers, and which
property was registered in the name of the defendant as
a trustee. Other small islands closely adjacent to Piers
were at the same time taken, but with that we are not
here seriously concerned. The information refers to the
estate or interest taken as a “leasehold interest,” and
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whether that term be strictly accurate or not, it will be 194
convenient to continue its use. The leasehold interest TarKimve
expropriated included also O HALLSRAN.

the right on the part of His Majesty the King, His officers, agents and
employees during the said term to cut and remove timber and upon the
expiration of the said term to remove buildings, erections and fixtures
from the said lands.

The sum of $420, payable in each and every year during
the term, is pleaded by the plaintiff as sufficient compensa-
tion for and in respect of all claims of the defendant for
“rental, damages and loss” occasioned by reason of the
leasehold interest expropriated, and the location, erection,
use and maintenance of a penitentiary thereon, or by
reason of other lands of the defendant being injuriously
affected by the said expropriation. Piers was taken by the
plaintiff for the purpose of constructing and maintaining
thereon a penitentiary for the detention of certain Douk-
hobors resident in Canada, who, I understand, were minded
to roam the countryside in congregated numbers, in a nude
state. The several buildings since erected on Piers for
penitentiary purposes are not of a permanent character,
although the facilities installed for water supply and fire
protection services may be regarded as of a more per-
manent nature. The male and female prisoners, in almost
equal numbers each and altogether numbering about 560
at the time of trial, are detained in separate compounds
located in one corner of the island, and each compound is
surrounded by wire fencing, and the whole penitentiary
facilities are constantly under guard. Some of the pris-
oners are in rotation engaged in certain work outside the
compounds but then under guard.

The defendant is the trustee of two trusts constituting
what is called the James Swan Harvey Family Trust, and
as such is the registered owner of Piers, and also an adja-
cent island called Knapp Island, hereinafter to be referred
to as Knapp. The defendant, inter alia, alleges, that Piers
and Knapp are two valuable residential island properties,
the value of which lies not in their actual land value, but
as pleaded in the statement of defence, in their natural
beauty, topography, sheltered location, sand beaches,
proximity and accessibility to Vancouver Island and the
City of Victoria, variety of flora and silva, equable climate,
and ample water supply, and that these particular advan-

Maclean J.
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tages give these two islands a peculiar and special value;
that Piers and Knapp are so near to each other and so
situated, as to constitute one estate and that the posses-
sion and control of each imparts an enhanced value to
both of them; that there is standing timber on Piers to
the value of $5,000, but if the timber were cut and re-
moved the damage and depreciation caused thereby to
that island would amount to $37,500, an amount much in
excess of the commercial value of the timber, and would
destroy the value of the island for residential purposes,—
the most valuable use to which it might be put—and render
it suitable for farming only; that the construction and
maintenance of a penitentiary on Piers deprives that island
and Knapp of the benefits of the natural advantages men-
tioned, and of their selling or leasing value, by reason of
the stigma cast upon the same in putting Piers to use as
a penitentiary, and which stigma, it is said, will survive
the expiration of the expropriated leasehold; that Piers has
a fair value of $50,000, and that in any event the deprecia-
tion resulting from its use as a penitentiary will amount
to $25,000, but, pleads the defendant, if the plaintiff will
abandon his right to cut and remove the timber the de-
fendant will abandon his claim of $37,500, as compensa-
tion for the right to cut and remove the timber; that
Knapp, the fair value of which is $35,000, has been injuri-
ously affected by reason of the penitentiary on Piers and
that its immediate depreciation in value therefrom is
$25,000. The defendant pleads that the sum of $420 per
annum tendered by the plaintiff is not a just compensa-
tion, and the particulars of the compensation claimed are

set forth in his statement of defence precisely as follows:
(a) For rental of Piers Island $4,000 per annum, being 8% upon the
valuation of $50,000; (b) For depreciation of Piers Island for the cutting
and removal of timber therefrom $37,500; (¢) For the permanent deprecia-
tion of Piers Island (if the timber is not removed therefrom) $25,000;
(d) Ten per cent of the amount awarded for the entry and taking;
(e) Depreciation to Knapp Island for loss, damage and depreciation, re-
sulting from a penitentiary on Piers Island, and including the depreciation
and devaluation of the mortgagee’s security $25,000; (f) such amount
of compensation for the removal of buildings, erections and fixtures
from the said lands, being Piers Island, as to this Honourable Court
may seem just.
The defendant, I might say, challenges the power or
authority of the plaintiff to expropriate the leasehold in-

terest in question.
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Piers is located about 2,600 feet from the mainland, and 193¢
about twenty miles from the City of Vietoria, and com- TusKing
prises about 241 acres of which somewhere in the vicinity 0
of thirty-five acres was cleared land at the time of expro- . —
priation; the balance is wooded and with the exeeption of Maclian 7.
very small and scattered areas is, I think, unsuitable for
cultivation; the cost of clearing wooded land on Piers
ranges, it is said, from $100 to $300 per acre. The cleared
land, consisting practically of two parcels, had not been
cultivated for many years and must have been rapidly
reverting to wild land; the penitentiary compounds and
buildings are located on the larger parcel of the cleared
land, containing about thirty acres, and one small portion
of the same is presently being cultivated by the peniten-
tiary authorities. Piers was purchased for residential pur-
poses, in 1909 by Col. James Swan Harvey, through whom
it may be said the defendant derived title, the considera-
tion price being about $18,900, payable in instalments over
a period of six years; at the date of such purchase by Col.
Harvey there was a dwelling house and other buildings on
the island, which were insured at $4,200, besides other im-
provements. The dwelling house was destroyed by fire in
1913 while it was being altered and enlarged into hotel
premises by its then proprietor; the hotel project was not
again revived and the dwelling house was never restored.

At the date of expropriation there was on the property a
barn sixty feet long and twenty feet wide, on blocks, and
in fair condition, and during the construction of the peni-
tentiary establishment it was used as a stable; there were
also two small and dilapidated buildings on the property,
but their value would be negligible. One of the defend-
- ant’s witnesses stated that there were about three million
feet of fir and cedar timber standing on Piers, chiefly the
former, of old and young growth, but not of a first class
grade. There is quite a growth of other trees and shrubs
on the island such as oak, yew, arbutus, etc. It was agreed
by all the witnesses, I think, that the chief value of the
timber, trees and shrubs, on the island, would be in their
enhancement of the value of the land itself for residential
purposes, and it was generally agreed by all the witnesses
that the value of the island would be greatly reduced if
the timber were cut and removed and that no prudent

v.
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person owning the island would do so. And with all this
I agree. After the acquisition of Piers by Col. Harvey
there soon followed a series of transactions in connection
with this property which are somewhat difficult to follow
and which were not very lucidly explained. It would
appear that Piers was sold, in 1910 by Col. Harvey (or
by the Harvey Family Trust) for $60,000, and apparently
$20,000 was paid in cash on account of the purchase price,
the balance, $40,000, being secured by a first mortgage on
the property itself. The purchaser then, on terms, sold
or agreed to sell the island after a few weeks to a company
for $75,000, which company in turn, and in the same year,
sold it to Piers Island Syndicate Ltd. for $85,000, the con-
sideration being satisfied by the assumption of the mort-
gage of $40,000 just mentioned, and the balance in the
fully paid shares of the purchasing corporation; this cor-
poration made a paper sub-division of Piers into 41 lots,
but it remained a paper sub-division having never been
filed or recorded at the Land Registry Office, and no sales
of lots were ever made. Whether I have stated the facts
in connection with these transactions with strict accuracy
matters little because in the end, and after protracted liti-
gation, Piers reverted to the Harvey Family Trust in 1918.
This series of transactions is not, I might at once say, of
the character which affords any dependable assistance in
determining the present freehold or leasehold value of Piers.
Since 1918 no transactions have taken place in connection
with Piers except, I think, that in 1928 or 1929 an option
of purchase was given by the owners for a period of fifteen
days, but this option was not exercised. From 1913 down
to the date of expropriation Piers was unoccupied—with an
exception hardly worth mentioning—and no revenue has

' gince been derived therefrom by its owner.

It is perhaps desirable to review briefly certain of the
evidence tendered by the defendant in support of the
several grounds upon which he claims compensation. Mr.
Macpherson, an experienced real estate broker, doing busi-
ness at Victoria, valued Piers at $50,000, if sold en bloe,
and at $75,000, if sub-divided and sold in lots. This wit-
ness based his valuation of Piers on its special adaptability
for exclusive and high class residences. He mentioned as
attractive features possessed by the island, its sand beaches,
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its trees, its extensive shore line, its accessibility from the 1934
mainland, and the condition of the motor highway from TaeKme
Victoria to a point opposite the island. He referred t0 grpagenax.
previous sales of island property in the vicinity, and stated Madoom J
that James Island comprising 736 acres, was sold in 1931 ~
for $200,000, as a site for the manufacture of explosives;

he mentioned also the sale of Portland Island, in 1927, for

the sum of $40,000, the purchaser acquiring the same for

the purpose of raising horses, and he thought this island
suitable only for farming or stock raising purposes, and

much inferior to Piers in respect of shelter, approaches,
landing facilities, ete., and not so adaptable for sub-division
purposes as Piers. He referred to the value of certain
sub-division lots on the mainland which in some instances

sold for $200 and $250 per acre. Other facts stated by

this witness might be mentioned: Piers was assessed at
$20,000 but this did not represent its true value; the rental

value of Piers should be caleculated on the basis of eight

per cent of its valuation; there was no demand for real
property in this region at the date of expropriation and

any offers presently made for Piers would not be a true
reflection of its real value; and that though a considerable
portion of Piers was rocky, that did not diminish its value

or its attractiveness as a location for a single residence, or
several residences. Mr. Kalvog, of Seattle, U.S.A., a real

estate broker, placed a valuation of $50,000 on Piers, in

1930, for the purpose of an individual estate, or as a group

of small estates, and he then had in mind the idea of
marketing the same himself with persons resident on the
Pacific coast of the United States, but nothing seems to

have come of it. He stated that islands on the British
Columbia side of the Gulf of Georgia were much enquired

after by certain classes of citizens of the United States,

and that the prohibition laws of the United States had
developed an interest in residential property in British
Columbia, particularly in island properties. Another wit-

ness, Greubb, placed a value of $50,000 on Piers not only

at the date of taking but for the previous twenty years; he

stated that Piers in point of contour, water frontage,
beaches, foliage, ete., possessed advantages over other
islands in the gulf. A stigma, he said, would long remain

upon Piers after the termination of the leasehold, by reason
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of its use as a penitentiary. The witness Punnett, a real
estate agent, placed the value of the island at $200 per
acre, or altogether at $48,000, and anywhere from $50,000
to $60,000 for sub-division purposes, providing certain im-
provements were first made; the normal value of Knapp
he placed at $35,000, and he stated that this value had
been already depreciated by fifty per cent by reason of the
penitentiary placed on Piers. The witness Coton, a real
estate broker, stated it would be difficult to sell Piers at the
present time, but in time it might be sold for $50,000; that
it would not be so readily marketed in the form of sub-
division lots as would lots on the mainland because island
property appealed only to a restricted class. The witness
Ryan stated that, in 1931, he offered to pay $25,000 for
Knapp, for his own use, but with a penitentiary on Piers
he would not repeat the offer nor would he wish to pur-
chase it even when the penitentiary was removed. The
witness Brett, employed by Mrs. Harvey on Knapp, testi-
fied that at times one could hear the chopping of trees
and the chanting of the prisoners on Piers. Col. Cooper,
Warden of the British Columbia Penitentiary, stated that
the wood required as fuel for the heating of the peniten-
tiary buildings was obtained so far mainly from the beaches
and fallen trees; but he was unable as yet to state what
quantity of wood would be required for this purpose for a
whole season, but he thought from five to six hundred cords
per year. This witness also stated that the possibility of
prisoners escaping from Piers was very remote, but if any
did, it was unlikely that they would resort to a landing
on Knapp in their efforts to escape confinement.

Reviewing now certain of the evidence submitted on be-
half of the plaintiff. Mr. Pemberton, land surveyor, land-
owner, and for many years doing business as a real estate
agent in rather a big way over the whole of Vancouver
Island, and also with a considerable experience in land sub-
divisions, land valuations, and in real estate loans, testified
first on behalf of the plaintiff. He stated that since 1929
the market demand for real estate had dropped and almost
disappeared, few sales being made, and in very many in-
stances sales merely represented an exchange of properties.
He stated that of the 30 odd acres on Piers which might
be cultivated, 15 or 20 acres were good land and worth
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about $100 per acre, and that the whole island as a farm
would not be worth more than $6,000; for residential pur-
poses he thought it was worth $12,500 at the most, and
if $15,000 was asked it could not be obtained. He thought
Piers particularly desirable as a single residential property,
or two such properties, and as such would realize its highest
selling price; to cut the standing timber would, he thought,
rob the property of its greatest attraction or beauty. This
witness had a good deal to do with the sale of islands in
the Gulf of Georgia and it would appear from his evidence
that island properties possessed no peculiar or particular
demand. Piers, for sub-division purposes, was not so valu-
able he stated as sub-division property on the mainland,
because of its comparative inaccessibility at all seasons and
the lack of conveniences and improvements, and he was
of the opinion that a sub-division of Piers would not meet
a favourable reception from the buying public at any
time; he stated that many sub-divisions on the mainland,
more accessible and more favourably located generally than
Piers, had failed to sell. He stated that the opportunity
of selling a group of two or more islands held by one
owner would not be greater than in the case of a single
island, and that the sale of one island would not influence
the sale of another nearby island, unless they were con-
nected together at low tide or in some other way. As to
rental values this witness stated that counfry properties
rented on the basis of from 14 to 5 per cent of the going
value of the property, and Piers would have to be regarded
as farm land for rental purposes as it was without any
residence; if there were a moderately priced and modern
residence on Piers, say worth about $3,000, it would rent,
he stated, for probably $20 or $25 per month, but without
a residence it could not be rented, except possibly for farm-
ing purposes. He was of the opinion that after Piers was
vacated as a penitentiary its marketability would not be
adversely affected on account of the use to which it is now
put, and that the market value of Knapp was not injurious-
ly affected by the occupation of Piers as a penitentiary. Mr.
Wolfenden and Mr. Foreman, real estate agents, who more
than a month before the trial had examined Piers and
Knapp at the request of the defendant, were called as wit-
nesses by the plaintiff after it was learned that the defend-

75
1934

S
Tae King
v.
O’HALLORAN.

Maclean J.



76

1934

[
Tae King
V.
O’HALLORAN.

Ma_cgan J.

EXCHEQUER COURT OF CANADA [1934

ant had no intention of calling them; some protest was
made on behalf of the defendant to the reception of the evi-
dence of these two witnesses but I fail to see any sound
objection to their being called to testify on behalf of the
plaintiff. Mr. Wolfenden valued Piers at $15,000, without
including anything that might be allowed for forcible taking,
or any damages for depriving the defendant of the possession
of the island during the period of the leasehold interest.
The rental value of the island he put at $100 per month, or
$1,200 per year. He stated that no injury was being done
Knapp by reason of the penitentiary on Piers; that if the
growing trees on Piers were cut and removed the island
would lose its real value; that the property was one that
should not be sub-divided; and that if business conditions
improved the value of Piers would rise. Mr. Foreman
confirmed generally the evidence of Mr. Wolfenden, but
he placed the rental value of Piers at $75 or $80 per month ;
he was of the opinion that water front lots on the main-
land were more valuable and more marketable than water
lots on islands in the gulf. The witness Hall valued Piers
at about $14,000 and a good rental return, he stated, would
be 5 per cent on that value; he stated that the James Seed
Company had leased a large farm on Salt Springs Island,
300 acres, at a rental of $600 per year, there being about
200 acres under cultivation, and two good houses were upon
the property; he also referred to the Patterson farm which,
he stated, was an excellent farm, about 65 acres being under
cultivation, with a good house and out buildings thereon,
and it was presently rented at $25 per month, or $300 per
annum. He thought that if the penitentiary was removed
from Piers at the expiration of the leasehold its value would
not be adversely affected by reason of its past use as a
penitentiary, and he distinguished this penitentiary from
the ordinary penitentiary; the former he thought more like
a camp where a peculiar but harmless lot of people were
detained, fed and clothed. The witness Foreman, I should
also say, expressed much the same view.

I have thought it only fair to counsel, after their elabor-
ate array of evidence touching the many points put in issue,
and considering the possibility of an appeal from this judg-
ment, to review the same at this length. The first point
for decision is the amount of compensation that should be
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allowed the defendant for the expropriated leasehold, that — 1984
is, for the use and occupation of the island and regardless TmeXKine
of any other claims for compensation arising incidentally g, torax.
from the expropriation itself. The case was put to me on Moo
the footing, by both sides, that the amount of compensa- =~
tion under this head should be calculated upon the basis

of an annual rental, and this may be the proper method

for doing so, but when the compensation so calculated
becomes payable, may be another question. In order to
determine the amount of compensation calculable on an
annual rental basis, one must consider either the probable

rate of annual rental which Piers would actually command

in the market at the date of expropriation, or, what would

be a fair return or compensation to the owner upon the as-
certained market value of the freehold. Ordinarily, the

anual rental of any property reflects a certain return upon

the value of the property, or the amount of the investment
therein, calculated usually at a certain rate of interest. It

is difficult to say what annual rental Piers would bring if

put on the market at the date of the expropriation: in the

state in which it then was, any rental which might be
secured would be small indeed, in my opinion. In the
situation here I do not think that the compensation can

be justly or adequately determined if based merely on the
probable annual rental which the property would bring in

the open market at the date of expropriation. The circum-
stances here are unusual, the whole of the island has been
compulsorily taken for a limited time; it is devoted to

an unusual purpose, one which the present owner, or Col.
Harvey, never had in mind; the population of the island

grows in a moment from nothing to probably near six
hundred; several new wooden buildings have been erected

on the property; there is the possibility of the occupation

of the island as a penitentiary adversely affecting the value

and marketability of the island after the termination of

the leasehold; there is introduced a new fire risk by reason

of the use to which the island iz put which conceivably

might turn out to be quite serious; there is the possibility

of injury and deterioration to the real property particularly

that portion occupied by the enclosed penitentiary com-
pounds; and all these and' other matters would be con-
sidered by a voluntary lessor. Now, it would hardly be
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just to say, that because the island could not be leased
to a tenant farmer, or to a person desirous of residing on
the island for a few months in the summer season and
who was able and willing himself to erect thereon some
sort of a dwelling, at any but a small rental, that the Crown
should here pay as rental just what the ordinary tenant
would likely pay for it, for some ordinary purpose. And
yet the evidence shows that the freehold has presently a
substantial value. Any owner of Piers approached for the
purpose of leasing the island for the disclozed purpose of
a penitentiary would undoubtedly take all the matters I
have mentioned into consideration, because the whole situa-
tion would be an unusual one and hardly within the eon-
templation of the owner, and he would fairly demand a
rental that he would not ordinarily expect others to pay.
I think that is the position I should take if I owned the
island. The full effect of the occupation of the island as a
penitentiary is difficult to predicate, but it must not be con-
sidered lightly. Some might be inclined to look upon the
island as being occupied by a reformatory rather than a
penitentiary, and having visited the island myself in com-
pany with counsel I can quite understand that view, but
the fact remains that it is known as a penitentiary to the
general public. It seems to me therefore that in deter-
mining the compensation here something else besides the
probable annual rental value of the island from tenants
ordinarily available and in the market at the date of ex-
propriation, must be considered. I think therefore that the
value of the freehold must be considered in this case in
order to reach a fair and just conelusion as to the amount
of compensation. Before considering the value of the free-
hold, or the compensation for the leasehold interest, cer-
tain conclusions which I have reached might be stated brief-
ly. The property in question is not to be valued on the
basis of farm lands, that is, I think, generally agreed upon.
The most advantageous use to which Piers could be put
would, I think, be that of a limited number of select and
high class residential properties; its sub-division into lots
would not, I think, be practical or profitable, presently or
in the near future. I think the commercial value of the
standing timber should be disregarded entirely in a con-
sideration of the freehold or rental value of the island;
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Piers is not forest or timber lands and I doubt if it ever
was regarded as such, and it is doubtful if the merchantable
timber could be profitably cut and marketed. I agree with
the witnesses who stated as their opinion that to cut and
remove the standing timber would cause a serious injury
to Plers and very materially reduce its selling value, as
regidential property. I do not mean to say that a prudent
cutting of the trees would cause any damage to the prop-
erty, it might rather improve it. Then, the value of the
freehold, or the compensation for the leasehold interest,
must be estimated as the property stood at the time of
taking, with the standing timber, trees, buildings, improve-
ments, and advantages of any kind which it then possessed.
Now, as to the value of the frechold, I agree generally
with the valuation given to Piers by the witnesses Pember-
ton, Wolfenden, Foreman, and others, that is, anywhere
from $12,000 to $15,000, and I am prepared to adopt the
higher figure. That amount compares favourably with the
price at which the island was purchased by Col. Harvey in
1909, because the island then possessed some improvements
which have since vanished. It is true that the real estate
market throughout Canada is now inactive, and one of the
very great problems in fixing the compensation for lands
taken by public authorities, to-day, is to determine just
how far present depressed land values should weigh in fix-
ing compensation. The owner here was not a willing lessor
and ordinarily it would be his privilege to refrain from sell-
ing or leasing his property, until an active real property
market, consonant with his own idea of values, arose. The
selling or rental price of other islands in the Gulf of
Georgia do not seem to render any reliable assistance in
estimating the value of Piers. Nor do I think that the
value of one island can be determined by comparison with
the selling price of another; these islands differ in so many
respects that it is impossible to say how far the price paid
for one would influence a buyer seeking another. The
values attached to Piers by the defendant’s witness are,
in my opinion, over-sanguine estimates of possibilities un-
likely to be realized in the near future. I think that
$15,000 would be a very fair valuation of Piers at the time
of the expropriation in question. Starting then with that
fact what is a fair compensation to allow the defendant?
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1934 Considering the estimated value of the freehold, the
TaeKma purpose for which it was acquired and held, the possible
damage to the marketability of the island on the termina-
tion of the leasehold by reason of its use as a penitentiary,
the deprivation of the right of the owner to dispose of the
unencumbered freehold during the term, the possible de-
terioration of some portions of the property owing to its
occupation as a penitentiary, and, considering on the other
hand, the state of the property with its buildings and im-
provements at the date of expropriation, that it had long
been unoccupied, that no recent offers had been made for
the sale or rental of the property, and the limited market
for island properties, I think, on the whole, I will have
dealt generously with the defendant if I fix the compensa-
tion at the rate of $1,400 per year, or $7,000, for the full
period of the leasehold expropriated for any damage, loss,
expense or inconvenience which the defendant may suffer
by reason of the expropriation of the leasehold interest. In
fixing this amount of compensation I have not considered
the claims made by the defendant in respect of the right
to cut and remove timber, or the alleged injurious affection
to Knapp, both of which I shall presently discuss. Whether
the total amount of compensation just mentioned should
be paid forthwith or annually or otherwise, whether the
compensation if payable periodically throughout the term
of the leasehold should now be resolved into a prinecipal sum
representing the present worth of such recurring payments,
and any question of interest, are matters possibly requiring
further consideration, and they are reserved until the settle-
ment of the minutes when I shall be pleased to hear counsel
upon these several points.

Coming now to the claim that Knapp has been injuri-
ously affected by reason of the occupation of Piers as a
penitentiary. Knapp comprises 40 acres and contains a
residence which cost about $8,500, a water supply, a land-
ing place, and a private electric lighting system. Mr.
Macpherson placed the normal value of Knapp at $30,000,
but, he stated, the existence of a penitentiary on Piers
would reduce the value of the former by fifty per cent and
more, and for that reason, its present market value would
be about $10,000, and its marketability would for a time
suffer on this account. I do not think any weight is to be
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attached to the claim that an enhanced value is to be
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given to Piers or to Knapp, by reason of the fact of common TarKive
ownership, nor do I think they constitute one estate; they gy, Torix.

are distinct and different properties, separated by a channel
1,250 feet wide—almost a quarter of a mile. The peniten-
tiary compounds on Piers are not visible from Knapp, ex-
cept from one position. The suggestion that prisoners,
who might possibly escape from Piers would direct them-
selves to Knapp is highly improbable, as is also the sugges-
tion that any noises originating from the penitentiary would
be the cause of annoyance to residents of Knapp. It islaid
down in Halsbury, Vol. 6, para. 51, that in order to entitle
8 person to recover compensation for injurious affection, the
damage must arise from something which would, if done
without statutory authority have given rise to a cause of
action. That principle has been laid down time and again.
Had the plaintiff purchased from the defendant the title
to Piers and erected a penitentiary thereon, it could hardly
be contended that the defendant, as owner of Knapp, would
have a cause of action against the plaintiff for injurious
affection. The defendant’s case in this respect is no strong-
er than would be the similar claim if made by another
person who happened, instead of the defendant, to be the
owner of Knapp. In my opinion, such a claim is not well
founded and the defendant is not entitled to any com-
pensation for injurious affection to Knapp, caused by the
use of Piers as a penitentiary. There is no unity of prop-
erty in the two islands, they are separate holdings or estates,
and this is not a case of the severance of a single holding
or estate. It is not sufficient to say that before the taking
of Piers there was common ownership of both islands. See
the remarks of Lord Summer in Holditch v. Canadian
Northern Ontario Ratlway (1), and the case of Cowper
Essex v. Acton Local Board (2).

The right “to cut and remove timber” presents diffi-
culties rarely encountered in expropriation cases. It is
perhaps a little difficult to understand just what is meant
by “timber”; I understand “timber” to mean standing
trees which might be cut and devoted to some use, say in
the construction or maintenance of a public work. The
exercise of such a right is probably available to the Crown

(1) (1916) 1 A.C. 536 at p. 542. (2) (1889) 14 A.C. 153.
78007—1a
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in respect of standing timber on lands expropriated for a
limited time, for the purposes of a public work; that right
at least is not challenged. The defendant contends that
the compensation for the right to cut and remove timber
should now be assessed, once and for all, and apparently
upon the assumption that any timber required by the
Crown during the term of the leasehold, in connection with
the public work in question, would be cut and removed.
Counsel for the plaintiff argued that by virtue of the ex-
propriation the parties here stood in the relation of land-
lord and tenant, and that the law in such a case would be
applicable here. That proposition is not, I think, wholly
accurate at least, if at all, as the right of the Crown to cut
and remove timber in a case of the kind presently under
consideration, is probably more extensive than the corre-
sponding right of a tenant under a lease. The ordinary rela-
tionship of landlord and tenant presupposes a voluntary
agreement wherein certain terms or conditions are ex-
pressed, or implied by law. Here, the plaintiff did not
lease Piers, he took it without the leave of the defendant,
for a limited period of time. However, the plaintiff’s coun-
sel put this particular phase of the case before me on the
footing that the Crown stood ready to compensate the
defendant according to the quantity and value of the timber
or trees actually cut and removed, which, in the circum-
stances appears to me to be the proper thing to do, and
that, I think, was probably intended when the expropria-
tion proceedings were started. At the trial, it was, I
thought, agreed that there would be a reference annually,
or, at the end of the term of the leasehold, to determine
the compensation to be allowed under this head. I do not
see how such damages or compensation can now be deter-
mined. There is no means of determining what timber
may be cut for the purpose of the public work, or its effect
upon the value of the freehold, and one cannot assume
that the whole of the standing timber, or even a small por-
tion of it, will be cut and removed; it is to be assumed
that none shall be cut except to meet the actual necessities
of the public work on the property, but it is not possible
presently to say what that shall be. So far a negligible
amount only has been cut. It seems to me that by the
exercise of just an ordinary amount of common sense and
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judgment the parties themselves should reach a definite 1934
agreement upon all aspects of this point of controversy. I TasKme
have already stated that if the standing timber were ex- gy, Voo
tensively and indiscriminately cut and removed, a serious == —
injury would be done the property; a limited and judicious Macl_e__an J.
cutting might improve the property. The matter should
be settled amicably, or possibly upon consideration, the
Crown might see fit to abandon the right altogether. How-
ever, the right taken to cut and remove timber, seems to
me to be something apart from the use and ocecupation of
the land and buildings taken, and was so intended; the
compensation which I have fixed was reached upon the
basis that the defendant would be compensated for any
damage caused by the cutting and removal of timber, but
I foresee difficulty in determining just what might consti-
tute a cause of damage, and what are the precise “rights”
of the plaintiff, under the expropriation, in this connection.
For the time being I reserve the whole matter until the
termination of the leasehold, with leave, however, to the
defendant, if he is so advised, to move on the settlement
of the minutes for a reference to assess the compensation
under this head at fixed periods, instead of postponing the
same to the end of the term. At the moment it strikes
me that it would occasion a needless expense to attempt
to assess the compensation annually; in the meanwhile I
shall keep an open mind in the matter. The plaintiff at
present is keeping an accurate record of all timber cut and
removed. I hope however that the parties may themselves
yet come to terms upon this point and thus avoid need-
less litigation and expense.

The defendant also urged that the Expropriation Act
was ultra vires, but that proposition is not, I think, one
of substance. It was also contended that lands could only
be taken for a “public work,” and that Piers was not
taken for the purposes of a “ public work,” within the
meaning of the Expropriation Act. First, I observe that
this point was not raised in the pleadings, and I think it
is now too late for the defendant to do so. In fact, the
defendant in his statement of defence, pleaded admission
of the allegation contained in the plaintiff’s information
that the lands taken were for the purpose of a “ public

work ”. Sec. 2 (g) of the Expropriation Act, defines a
78007—13a
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“ public work,” and it is said to mean and include certain
enumerated public works, the public buildings, ete.; the
true construction of the section is, I think, that “ public
work ”’ includes all public undertakings, public buildings,
or properties which the Government of Canada is author-
ized to construct, acquire, extend or maintain for any
authorized public purpose. The penitentiary on Piers is,
in my opinion, a public work within the meaning of the
Act ,and the expropriation is one authorized by see. 3 and
sec. 9 of the Act.

While it is true that the defendant’s claims for com-
pensation appear unduly extravagant and excessive, yet I
think he is entitled to his costs of the trial. The costs of
any reference that may ensue is reserved.

Judgment accordingly.

In THE MATTER OF The Foreign Insurance Companies

Act, 1932, XD

INn TEE MATTER OF Appeal from the Ruling of the
Superintendent of Insurance refusing Registry of The
Continental Assurance Company according to the Pro-
visions of the said Act.

Foreign Insurance Company—Registration—Confusion due to similarity of
names— or otherwise on public grounds objectionable”.

The Continental Assurance Company, a United States corporation, was
refused registration in Canada under the Foreign Insurance Companies
Act, 22-23 Geo. V, c. 47, on the ground that its name was liable to be
confounded with that of the Continental Life Insurance Company, a
Canadian corporation licensed under the Canadian and British Insur-
ance Companies Act, 22-23 Geo. V, ¢. 46. On appeal from the ruling
of the Minister of Finance, it was held:

1, That under s. 9 of the Foreign Insurance Companies Act registration
may be refused if the name of the applicant company is so similar
to the name of a company already registered under the same Act,
as to cause confusion.

2. That the words “or otherwise on public grounds objectionable” in
ss. 1 of 8. 9, of the Foreign Insurance Companies Act mean some-
thing other than the question of confusion arising out of a similarity
of names.

APPEAL from the decision of the Minister of Finance
refusing registration to the Continental Assurance Com-

pany under the Foreign Insurance Companies Act, 22-23
Geo. V, c. 47.
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The appeal was heard before the Honourable Mr. Justice
Maclean, President of the Court, at Ottawa.

G. F. Henderson, K.C., and E. G. Gowling for Contin-
ental Life Insurance Co.

W. Evan Gray, K.C., for Continental Assurance Co.
C. P. Plaxton, K.C., for the Attorney-General

The facts and questions of law raised are stated in the
reasons for judgment.

TuE PrESIDENT, now (February 22, 1934) delivered the
following judgment:

The Continental Assurance Company, which for the sake
of brevity and clarity will hereafter be referred to as the
applicant, made application in October, 1932, to the Super-
intendent of Insurance, for its registration under the For-
eign Insurance Companies Act, 1932. The applicant is a
United States corporation, incorporated under the laws of
the State of Illinois, and has carried on a life insurance
business in a substantial way in that country since 1911,
and presently is licensed to carry on such business in thirty-
five different states. The applicant, it is said, is associated,
through share ownership, with the Continental Casualty
Company which is licensed to carry on business in Canada,
and in fact does so, but that does not appear to have any
relevancy to the issue to be determined here.

The applicant complied with all the requirements of the
statute, and of the Department of Insurance, in its appli-
cation for registration. After a hearing by the Superin-
tendent of Insurance at which the applicant, and the Con-
tinental Life Insurance Company as an objecting party,
appeared, the Superintendent made a report to the Minister
of Finance recommending that the registration of the appli-
cant be refused on the ground that its name was liable to
be confounded with the name of the Continental Life In-
surance Company, a Canadian corporation licensed to carry
on the business of life insurance in Canada under the Cana-
dian and British Insurance Companies Act, 1932, and thus
“on public grounds objectionable ”’; thereupon the Min-
ister accordingly refused to register the applicant.

From the report of the Superintendent of Insurance and
the refusal of the Minister, the applicant appealed, and the
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right of appeal being questioned by the Superintendent of
Insurance, the applicant applied to Angers, J. for an order
requiring the Superintendent of Insurance to deliver to the
applicant a certificate in writing setting forth his ruling in
the matter of the applicant’s application for registration
and the reasons therefor, with which order the Superin-
tendent of Insurance in due course complied. In the facts
of this case, I think, there was the right of appeal under
the statute.

Coming now to the real question for decision in this
matter. The issue seems to me to be one of the interpre-
tation of a statutory provision, and that is sec. 9 of the
Foreign Insurance Companies Act, 1932, and it reads
thus:—

If the name of any company applying to be registered is that of any
company registered, under this Aect, or, in the opinion of the Superin-
tendent, any name liable to be confounded therewith, or otherwise on
public grounds objectionable, the Superintendent shall so report to the
Minister, and the Minister may refuse to register the company.

(2) Buch report, if based upon the objection that the name of the
company applying to be registered is that of any company registered
under this Act or any name liable to be confounded therewith, shall be
deemed to be a ruling of the Superintendent from which an appeal shall
lie under and subject to the provisions of section thirty-four of this Act.

The Superintendent of Insurance, and the applicant,
agree that the language of sec. 9 (1) is defective and
through inadvertence does not express fully what was in-
tended, that is to say, it was never intended by the legis-
lature to limit the application of this statutory provision
to companies registered under the Foreign Insurance Com-
panies Act but should have included companies registered
under the Canadian and British Insurance Companies Act.
The applicant, it is said, through the appropriate avenue,
requested that this defect be cured by amending legislation.
All parties to the controversy therefore agree that some-
thing important was omitted from this section of the Act.
Mr. Gray, for the applicant, agreed that I might construe
this secetion of the Act as if the omission had been supplied,
and that I might deal with the appeal upon the merits if
I felt inclined to do so. He, however, urged that upon a
fair construction of the section as it stands the ruling of
the Superintendent of Insurance was in error.

There can be no doubt, I think, as to the construction
to be put on sec. 9. It means that a registration may be
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refused if the name of the applicant company is so similar
to the name of a company already registered under the
same Act, as to cause confusion. The first clause of the
section enables the Superintendent to report adversely to
an application of a foreign company for registration under
the Foreign Insurance Companies Act on account of the
similarity of its name to another foreign company already
registered under the same Act.

To attempt to sustain the refusal to register the applicant
under the words ‘“‘or otherwise on public grounds objec-
tionable ” is untenable, in my opinion. These words have
no reference to the situation produced by an applicant com-
pany seeking registration under a name so similar to a
name already registered as to be calculated to cause con-
fusion. The words “ or otherwise on public grounds objec-
tionable,” as here used, mean something other than the
question of confusion arising out of a similarity of names
and in such a case there is no appeal from the report or
decision of the Superintendent of Insurance, while in the
other case there is an appeal and an applicant is entitled
to a judicial decision as to whether its name is liable to be
confounded with another name. The words “or other-
wise on public grounds objectionable ” exclude an objec-
tion grounded on a possible confusion of names.

Mr. Gray for the applicant, as I have already stated
expressed his willingness that I dispose of the appeal upon
the merits if I so cared to do, and that I might assume that
the alleged missing words were supplied in see. 9 of the Act
in question. I do not think this is a case where the Court
would be justified in reading into the section the words
said to have been inadvertently omitted. I think I am
bound to assume that the legislature meant precisely what
it said notwithstanding counsel for the applicant, and the
Superintendent of Insurance, believe it to be a casus
omissus. This is not a case where the imperfect wording
of a section of a statute creates some doubt as to its mean-
ing but where the intent of the legislature may be resolved
with confidence from other provisions found in the same
statute.

It seems to me that the appeal should be allowed and
it should be declared that the applicant is entitled to regis-
tration. The statute, as it stands, authorizes a refusal of
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registration of a foreign insurance company under the Act
in question here when its name is liable to be confounded
with the name of another foreign company already on the
registry, and any attempt to base the refusal upon the
words “ otherwise on public grounds objectionable,” does
not appear tenable to me. I canot see any useful purpose
now to be served in a discussion of the appeal upon the
merits of the case.
Judgment accordingly.

BETWEEN:
J. V. BOUDRIAS FILS LIMITEE
PLAINTIFF;
AND
BOUDRIAS FRERES LIMITEE
DEFENDANT.

Unfair Competition Act—Use of mame or surname in connection with
partnership or incorporated company—Conditions relating to use of
neme or surname.

Held: That s. 9 of the Unfair Competition Act, 22-23 Geo. V, c. 38, does
not restrict an individual or a group of individuals to the use, as a
trade name, of his or their personal names or surnames alone, thereby
debarring him or them from adding any word or words thereto indi-
cating a body corporate or a partnership.

2. That no man can be deprived of the right of using his name honestly
in connection with his business.

3. That under s. 9, 2223 Geo. V, c¢. 38, any individual or group of indi-
viduals may use his or their names or surnames in connection with his
or their business, provided such business be commenced and carried on
for his or their own direct benefit, in good faith and without any
intention to deceive. Given these three conditions, confusion is
immaterial.

ACTION by the plaintiff company under The Unfair
Competition Act, 22-23 Geo. V, c. 38, agking for an injunc-
tion restraining the defendant company from using the
name “ Boudrias ” as part of its corporate name and from
selling any of its wares having the name “ Boudrias”
prominently exhibited thereon.

In 1896 one J. V. Boudrias started in business in the
city of Montreal as a manufacturer of, and dealer in tea,
coffee, extracts and spices, under his own name. In 1912
he organized a company called J. V. Boudrias Limitée,
which took over the business and carried it on until 1920
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when that company sold its assets to the plaintiff com-
pany, in which J. V. Boudrias held the controlling interest.
In 1928 he sold this interest to one J. L. Freeman coven-
anting with him not to carry on, directly or indirectly, for
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a period of five years, any business similar to that of the Bouprus

plaintiff company. J. V. Boudrias also assigned to plain-
tiff company his right, title and interest in all formulas,
recipes and processes, controlled or used by him, relating to
any products then or formerly manufactured by him or by
the company, as well as his right, title and interest in any
trade names, trade-marks or patents relating to any prod-
ucts being then manufactured by the company or formerly
owned, controlled or manufactured by the assignor.

The five years having elapsed, J. V. Boudrias and his
sons, in 1933, caused the defendant company to be incor-
porated and began to manufacture and sell tea, coffee, spices
and extracts, distributing the same as “products of
Boudrias Fréres Limitée ”. The defendant company from
the commencement of its operations carried on business in
the premises formerly occupied by the plaintiff company.
These premises were the property of J. V. Boudrias who
had leased them to plaintiff company in 1928 for a term
of five years, the lessee having the option of renewal for a
further five-year term. J. V. Boudrias offered to renew
the lease to plaintiff company at a rental fifty per cent
lower than the one stipulated in the lease for its renewal,
but plaintiff company vacated the premises.

The Court found that the defendant company had, since
it started its operations, carried on business in good faith
and without any intention to deceive; that as far as the
plaintiff company is concerned, the name ‘ Boudrias”
had not acquired a secondary meaning and had not be-
come identified with its goods.

The action was tried before the Honourable Mr. Justice
Angers, at Montreal.

0. M. Biggar, K.C., and R. Chenevert, K.C., for plaintiff.

H. (erin-Lajoie, K.C., and C. H. Macnaughten for
defendant.

FRrERES
LiMiTén
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Joss Anaers J., now (March 15, 1934) delivered the follow-
5.v. ing judgment:

Bqu;RSms [The learned Judge,stated the nature of the action
Lnf)rrén and then continued.]

Bﬁ:ﬁnggs Before discussing the proof in relation to the facts pos-
Livrrge.  terior to the commencement by the defendant company of
—— its operations, I believe it expedient to examine the law
bearing upon the question at issue, viz., the right of J. V.
Boudrias and his sons to use the surname “ Boudrias”

as part of a corporate name.

Counsel for plaintiff submitted that a cause of action
in a case of this nature is established when it appears that
the names of the two companies are sufficiently similar as
to create a danger of confusion, even though the defendant
had acted in good faith and without any intention of creat-
ing confusion. Counsel, in support of his contention, relies
on section 7 and subsection (b) of section 11 of The Unfair
Competition Act. Section 7 is in these terms:

7. No person shall knowingly adopt for use as the name under which
he carries on business, or knowingly adopt for use in connection with any
business, any trade name which at the time of his adoption thereof is
the name, or is similar to the name, in use by any other person as the
trade name of a business of the same general character carried on in
Canada, or of such a business carried on elsewhere if its name is known
in Canada by reason of the distribution theremn of wares manufactured
or handled by such person under such trade name, or of the advertisement
of such wares in Canada in association with such trade name, in any
printed publication circulated in the ordinary course among potential
dealers in and/or users of similar wares in Canada.

Section 11 reads thus:

11. No person shall, in the course of his business,

(a) make any false statement tending to discredit the wares of a
competitor;

(b) direct public attention to his wares in such a way that, at the
time he commenced so to direct attention to them, it might be
reasonably apprehended that his course of conduct was likely to
create confusion in Canada between his wares and those of a
competitor;

(c) adopt any other business practice contrary to honest industrial
and commercial usage.

Section 11 lays down the general rule forbidding acts of
unfair competition in the course of business. I do not think
it applies to the present case: the plaintiff in fact is mere-
ly seeking to restrain the defendant from using the word
“Boudrias ” as part of its corporate name and from selling
its wares with the word “ Boudrias” thereon.
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The sections in the Act concerning trade names are sec-
tions 7, 8, 9 and 10.

Section 7 sets forth the principle that no one is entitled

to knowingly adopt in connection with his business a trade
name which, at the time of its adoption, is the name, or is
similar to the name, in use by another person as the trade
name of a business of the same character carried on in
Canada, or elsewhere if such name is known in Canada.

Section 8 has no application herein: it stipulates that
no person shall have the right to continue using in Canada
a trade name which, when he adopted it, he knew was, or
was similar to, the trade name of a business of the same
character then being carried on in Canada, or elsewhere
if its name was then known in Canada. This section deals
with trade names adopted before the coming into force of
the Unfair Competition Aect.

Section 10 deals with the burden of proof and states
that it is incumbent upon a person, who adopts a trade
name similar to one already in use, to show that, at the
time of his adoption thereof, he was in ignorance of the
use of a similar trade name and that in adopting it he did
80 in good faith.

As already stated, section 7 states the general principle
concerning the adoption and use of trade names; section 9
lays down an exception:

9. Nothing in the last two preceding sections shall affect the right of
any individual or group of individuals to adopt for use and use his or
their own personal names or surnames as a trade name for a business
commenced and carried on for his or their own direct benefit in good
faith and without any intention to deceive.

Counsel for plaintiff submitted that section 9 has no
application in the present case, because the defendant’s
business is not carried on under a personal name or sur-
name, or personal names or surnames, but under a cor-
porate name including the words “Fréres” and “Limitée”;
now, as counsel says, nobody has a personal name of which
the word “ZFreres” or the word “Limitée” forms part.
If the second proposition does not admit of controversy,
I must say that I do not agree with the first one. I do not
think that section 9 must be so narrowly interpreted as to
have it mean that an individual or a group of individuals
are only entitled to the use, as a trade name, of his or their
personal names or surnames alone and that he or they are
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debarred from adding ‘any word or words thereto indicating
a body corporate or a partnership, as, for instance, the
words “Limitée ”, “et Compagnie ”, “ et Fréres” or “et
Fils 7,

Assuming for a moment with counsel for plaintiff that
the meaning of section 9 is that a group of individuals
have the right to use their personal names or surnames,
as a trade name, without any addition thereto, the result,
in the present instance, would be that the Boudrias family
could either use, for the purposes of their business, the
surname “ Boudrias” alone or a firm name composed of
the names of all the partners, such as, for instance, “J.
Vietor Boudrias, Paul Boudrias, Adrien Boudrias, Girard
Boudrias and—I suppose counsel for plaintiff would not
want to ostracize this harmless conjunction—René Bou-
drias ”. Needless to say, the order of the names could be
interverted. Firm names as “Boudrias pére et fils”,
“Paul Boudrias et Fréres”, “Boudrias et Compagnie”,
to mention only a few examples, would not be permitted
and these trade names would still be more objectionable
if followed by the word *limitée ”, thereby indicating a
corporation instead of a mere partnership. Why that
should be is beyond my comprehension. It is indeed hard
to conceive that the legislators ever intended to deprive a
person from using his surname as part of a firm name or
a corporate name, for the sole reason that another person,
bearing the same surname or having acquired, as in the
present case, a corporate name of which this surname forms
part, is already using it in connection with his business.
If section 9 is so rigidly drafted as to mean that an indi-
vidual is deprived of the right of using his patronymic name
in a firm name or corporate name simply because another
individual or group of individuals has or have previously
included the same patronymic-name in a firm name or
corporate name, assuming naturally that the only resem-
blance between the two trade names consists in the patro-
nymic names and the words “ Limited ” or “ Company ”,
I think that the section ought to be amended. What I
believe however the legislators’ intention was, as I have
already said, in adopting section 9, even though they did
not say it very plainly, is that no one is to be deprived
of using his personal name or surname as a trade name,
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be this trade name a firm name or a corporate name, pro-
vided it be done for his own direct benefit in good faith
and without intention to deceive; and the same remarks
apply mutatis mutandis, to a group of individuals.

If the case does not come within the purview of section
9, for the reason that this section only applies to the use,
as a trade name, of the name and surname of an individual
or the names and surnames of a group of individuals, it
must be governed by section 7. This section, as we have
seen, prohibits the adoption of a trade name which is the
name, or is similar to the name, in use by another person.

Subsection (k) of section 2 defines the word “ Similar ”,
as applying to trade names, as follows:

“Similar”, in relation to . . . trade names ... . describes . . .
names . . . so resembling each other or so clearly suggesting the
idea conveyed by each other that the contemporaneous use of both in
the same area in association with wares of the same kind would be
likely to cause dealers in and/or users of such wares to infer that the
same person assumed responsibility for their character or quality, for the
condifions under which or the class of persons by whom they were pro-
duced, or for their place of origin.

I do not think that the name “Boudrias Fréres Limitée”
so closely resembles the name “J. V. Boudrias et Fils
Limitée ” as to come within the definition of said sub-
section (k); its adoption therefore would not be prohibited
by section 7.

At all events I may repeat that I am of opinion that the
adoption of the name “ Boudrias Fréres Limitée ” by J. V.
Boudrias and his sons was permissible under the provisions
of section 9 and that the defendant company is entitled
to use it, provided of course its business was commenced
and is carried on in good faith, without intention to deceive
and for the direct benefit of the Boudrias family.

Before dealing with the question of fact raised by this
proviso, I deem it appropriate to examine as briefly as
possible the authorities cited by counsel, bearing in mind
that they are all decisions rendered under the common
law and, with respect to the decisions of our own tribunals,
anterior to the enactment of the Unfair Competition Act.

The first case upon which counsel for plaintiff relied is
that of F. W. Woolworth & Co. Ltd. v. Woolworths (Aus-
tralasia) Limited (1). The facts were these. The plaintiff

(1) (1930) 47 RP.C,, 337.
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company was incorporated in Great Britain in 1909 with
the objeet of carrying on a business for the sale of a large
variety of inexpensive articles. It was promoted by an
American company of the same name, which had had prior
to 1909 a successful career. The defendant company, in-
corporated in 1929, was the buying agency of a company
incorporated in Australia in 1924, under the name of Wool-
worths Limited, for the sale of articles of a similar class to
the plaintiff company’s goods and also of a certain quantity
of articles at a higher price. There was no one bearing the
name Woolworth connected with the defendant company
or its parent company in Australia.

It was held

that the evidence had not shown that there had been up to the time
of the action any real confusion; but that by the name “ Woolworths ”
the Plaintiff Company was understood to be meant, not only among
the general public, but also among traders and manufacturers; that the
name Woolworths (Australasia) Ld. must suggest some connection with
the Plaintiff Company; that the Defendant Company’s name so nearly
resembled the name of the Plaintiff Company as to be calculated to
deceive.

Judgment was given for the plaintiff and an injunction
granted.

The Woolworth case differs from the present one, in that
there was no one with the name Woolworth connected with
the defendant company and that the latter had accord-
ingly no particular reason to adopt this name.

The next case to which my attention was drawn on behalf
of plaintiff is the case of J. H. Coles Proprietary Ltd. (in
liguidation) v. Need (1).

Lord Wright (at page 386) says:

It may be noted that both the Chief Justice and the Full Court of
Victoria proceeded on the basis that the Appellant’s trade names had not
lost their distincetive character and this also was the conclusion of the
dissentient Judges of the High Court. Their Lordships, after considering
the evidence, agree with that opinion, and also with the further opinion
of all these judges that all the right that the Respondent ever had in
regard to the user of the Appellant’s trade names was a revocable licence
to use these names so long as the business arrangement continued between
the Appellant and the Respondent.

This case is of no assistance; the principle involved is
not the same as the one with which we are concerned in
the present suit.

(1) (1933) 50 R.P.C, 379.
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A third case cited by counsel for plaintiff is that of
Heppells Limited v. Eppels Limited & Isaac Jacob
Eppel (1).

Heppells Limited was incorporated in 1924 for the pur-
pose of carrying on the business of wholesale and retail
chemists and druggists. It had a number of retail shops
in the West End of London. Eppels Limited was incor-
porated in 1928 for the purpose of carrying on the busi-
ness of dispensing chemist in the neighbourhood of Barons
Court, in London, and had one store in that district. The
defendant, Isaac Jacob Eppel, a qualified chemist, carried
on in Dublin the business of a chemist’s shop for several
years and later organized the defendant company. Before
the latter had opened its shop the plaintiff sought an in-
junction to restrain the defendant company from trading
under the name of Eppels Limited.

It would appear from the report- that Mr. Justice
Clauson, before whom the motion was made, arrived at the
conclusion that the defendant company’s name so closely
resembled the plaintiff’s name as to be calculated to de-
ceive, although he does not say so explicitly. After citing
the facts and noting the difference between the names
“Heppells ” and “ Eppel ”, the learned judge adds:

It is suggested on his behalf that the name Eppels Limited does not
so closely represent the Plaintiffs’ name as to be calculated to deceive, it
being admitted that the business which is going to be carried on, in so
far as it is a chemist’s business, has at least some features in common
with the chemist’s business carried on in various parts of London by
Heppells Limited, the Plaintiffs. This is an application for an injunction,
and I desire to say nothing further than that having perused the evidence
I can see no ground disclosed by it on which the Defendants can effectively
resist this injunetion, and I propose to grant an injunction as asked.

Of the three cases referred to the last one is surely the
most in point. The two names, although spelled differ-
ently, do not differ greatly in their pronunciation; as Mr.
Justice Clauson put it: “Can I not take judicial notice
of the fact that some people don’t sound their aitches
(h’s)?” To the ear both names were alike and one might
easily have been mistaken for the other; this is seemingly
the reason which led Mr. Justice Clauson to grant an in-
junction. The judgment does not in the least intimate
that Eppel was not entitled to use his surname as part of

(1) (1929) 46 RP.C,, 96.
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a corporate name; it merely says that he could not use it
in such a way that his trade name would so closely re-
semble that of plaintiff as to be calculated to deceive.

The next cases brought to my attention by counsel for
plaintiff are those of The Hurlbut Company v. The Hurl-
burt Shoe Company (1) and Brewster Transport Co.
Limited v. Rocky Mountain Tours and Transport Co.
Limited et al (2).

The first of these two cases deals with trade-marks. The
Hurlbut Company had registered a trade-mark consisting
of the name “ Hurlbut ” and the family crest and another
one consisting of the name alone, for use on shoes. The
Hurlburt Shoe Company, a partnership composed of Frank
H. Hurlburt and his wife, later registered a trade-mark
consisting of the name “ Hurlburt” with a device of a
bow and arrow and sold a special kind of shoe with the mark
on it. The Hurlbut Company took an action for the expung-
ing the the trade-mark and for an injunction. The Ex-
chequer Court dismissed the action (3) and, on the offer
made by the defendant company before the institution of
the action and repeated in its defence, to vary its trade-mark
by substituting for the word “Hurlburt’s” the name of the
company, ordered the trade-mark to be so varied. The
plaintiff appealed. Upon the respondent, the Hurlburt Shoe
Company, undertaking to state in its advertisements that
it had no connection with The Hurlbut Company and to
amend its trade-mark by adding thereto the name of the
respondent Frank Hurlburt, the Supreme Court dismissed
the appeal. The judgment of the majority of the Court
(Anglin C.J. and Duff, Mignault, Newcombe and Rinfret
JJ.; Idington J. dissenting) was delivered by Mr. Justice
Duff. The learned judge, in a brief and clear statement,
sets forth what he considers to be the law concerning the
right of an individual to use his surname in connection with
his goods or business (p. 142):

The law is quite clear that no man can acquire a monopoly of his
own surname in such a way as to prevent another person of the same name
honestly using that name in connection with his goods or his business, but
that is subject to the important qualification that no man is entitled by
the use of his own name or in any other way to pass off his goods as the
goods of another, and if he is using his own name with that purpose, or

(1) (1925) SCR., 141. (2) (1931) 8.C.R., 336.
(3) (1923) Ex.C.R. 136.
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even, without the conscious intention of doing so, with the effect of doing
so, and if, when he becomes aware of the fact that such is the effect of
his conduct, he persists in that conduct without taking reasonable care to
qualify the representation implied in his conduct in such a way as to avoid
deceiving persons who otherwise would be deceived by it, he cannot be
said to be using his own name in good faith for his own legitimate
business purposes.

Mz, Justice Duff referred to certain cases upon which
counsel for the defendant particularly relied; I shall deal
with them later.

The action brought by Brewster Transport Co. Limited
against Rocky Mountain Tours and Transport Co. Limited,
Rocky Mountain Royal Blue Line Motor Tours Limited
and others was to restrain the defendants from using a trade
name, containing the words “Royal Blue Line”, in con-
nection with motor passenger transportation in Alberta,
the plaintiff claiming, as first user in that territory, an
exclusive right to the name; the question of the use of a
surname as a trade name did not arise. The Supreme
Court (Anglin C.J., Newcombe, Rinfret and Lamont JJ.,
and Cannon J. dissenting) affirming the judgment of the
Appellate Division of the Supreme Court of Alberta, which
by a majority had reversed the decision of Ives J. and dis-
missed the action, held that:

In view of the existing prior extensive use of the name by a certain
company and its affiliated corporations in the tourist transportation busi-
ness in other territories, the use by plaintiff of that name in a like business
was not proper, being a use that would mislead the tourist public, and
therefore plaintiffi had not shown a right to the use entitling it to claim
the protection of a court of equity (McAndrew v. Bassett, 4 De G. J. & S.
380, at 384; In re Heaton’s Trade-Mark, 27 Ch. D. 570).

The case was decided mainly on faets; besides it is not
in point. Counsel for plaintiff admitted that the case
turned on a question of territoriality, but contended that it
served to introduce a word or two on the subject of the
statute which is now in force. I must say that I fail to
see how this decision can be of any help in interpreting
the statutory provisions with which we are concerned.

Counsel for plaintiff also cited the following cases: Prof.
Dr. G. Jaeger v. Jaeger Company Limited (1); Heels v.
Stafford Heels Limited et al (2); Edison Accumulators
Limited v. Edison Storage Batteries Limited (3); C. & A.
Modes v. Central Purchasing Association Limited et al (4);

(1) (1927) 44 R.P.C,, 83 and 437. (3) (1929) 46 R.P.C. 432.
(2) (1927) 44 R.P.C,, 299. (4) (1931) 48 R.P.C. 163.
78007—2a
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British Legion v. British Legion Club (Street) Limited
(1); J. Lyons & Company Limited v. J. Lyons (2).

Of these six cases, only three relate to trade names, in-
cluding patronymic names; the Jaeger case, the Edison
case and the Liyons case. The other three deal with anony-
mous trade names; they have little, if any, application to
the point in question, except in so far as they uphold the
principle that no one can adopt a trade name so similar
to that of another as to be a source of confusion; it is
unnecessary to comment upon the decisions in these three
cases; a few remarks regarding the others may however be
apposite.

I shall first take the Jaeger case. The plaintiffs brought
action seeking: (a) a declaration that they were entitled
to use the word “Jaeger” in connection with articles of
clothing and to carry on business under the style of ‘“ Prof.
Dr. G. Jaeger”, provided they took precautions to dis-
tinguish their goods and business from those of the de-
fendant; (b) an injunction to restrain the defendant from
stating that the use by plaintiffs of the word “ Jaeger”
was calculated to deceive or that plaintiffs were not entitled
to use the said name; (c¢) an injunction to restrain the
defendant from continuing to prosecute its application for
the registration of the trade-mark “ Jaeger ”. The defend-
ant counterclaimed for an injunction restraining the plain-
tiffs from passing off their goods as those of the defendant
by the use of the name “ Jaeger ”. At the trial the plain-
tiffs asked for the declaration aforesaid qualified by the
addition of the words “as part of their business name ”
after the word “ Jaeger ”.

Mr. Justice Romer refused the injunctions claimed by
the plaintiffs and held that the only relief that could be
granted was the qualified declaration asked for at the trial;
that the name “ Jaeger ” had come to be distinetive and
to indicate the defendant’s goods; that the precautions
taken by the plaintiffs had not been sufficient to avoid
confusion and that the injunction claimed by the defendant
ought to be granted.

The defendant appealed and the plaintiffs gave notice
of cross-appeal. The Court of Appeal held that the de-
fendant’s appeal ought to be allowed and the order for a

(1) "1931) 48 R.P.C. 555. (2) (1931) 49 R.P.C. 188.
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declaration discharged and that the injunction granted
against plaintiffs ought to be modified so as to safeguard
the right of the latter to trade in their firm name.

This case, decided exclusively on facts, offers no interest,
save that it acknowledges the right of a person to the use
of his name in connection with his business, under certain
conditions.

The Edison case also turned on a question of fact. On
motion by plaintiff an interlocutory injunction was granted
restraining the defendant from using its name on the
ground that the words “Accumulators” and “ Storage
Batteries ” were synonymous and that confusion was like-
ly to arise. The defendant appealed; the appeal was dis-
missed. At page 438 of the report (ubi supra) the Master
of the Rolls (Lord Hanworth) says:

‘What is plain is that these two companies are carrying on a business,
the integral part of therr names being in fact synonymous the one with
the other. It is found by the evidence, and it is clear, that accumulators
are in this country sometimes called storage batteries, and storage batteries
may be called accumulators.

I think it can be gathered from the report, although it
is not so stated expressly, that the name “ Edison” was
not the surname of any one interested either in the plain-
tiff or the defendant company.

The last case cited by plaintiff, to wit J. Lyons & Co.
Limited v. J. Lyons, is a clear case of deliberate passing
off. The defendant was not prohibited from using his
name, but was restrained from using it in such a way as
to deceive. The plaintiff company, established for some
time, carried on business as restaurateurs and purveyors on
a large scale. It had numerous shops in Great Britain,
four of which in the neighbourhood of Brighton. It also
sold its goods through retailers. For many years the plain-
tiff had packed and blended, and widely advertised and sold,
tea and cocoa as “ Lyons Tea ” and “ Lyons Cocoa ”. The
defendant was originally registered as Sidney Lyons but,
at an early age, his name was changed to Joseph; he was
a nephew of Sir Joseph Lyons who had been connected
with the plaintiff company. The defendant, who was the
keeper of a boarding house at Brighton, in December, 1930,
commenced to advertise and offer for sale in Brighton and
the vicinity packets of tea and cocoa labelled “J. Lyons
Superior Tea, Depot Brighton ” and “ J. Lyons Pure Diges-

tive Cocoa ”.
78007—23a
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193¢ The plaintiff company took action to restrain the de-

1.v. fendant from selling goods and passing them off as being

B°F“;Rsms the plaintiff company’s goods.

Lnvrrée It was held that the phrase “Lyons Tea” and “ Lyons

Boupmus Cocoa” had come to mean the goods of the plaintiffs,

Lﬁ‘;ﬁgg:_ that the packets of tea sold by the plaintiffs and the de-
Pt fendant respectively were alike, that the phrase “Brighton
=" dep6t” was misleading, that the defendant had intended
to deceive and had deceived the public into buying his
goods as and for the plaintiffs’ goods and an injunction

was granted.

Dealing with the question of law, Mr. Justice MacKin-
non says (p. 191):

There has been cited one of the best known passages about such a
case, the quite short Judgment of Lord Justice Turner in the case of
Burgess v. Burgess (1853, 3 De G. M. & ‘G. 896) where he said: “No man
can have any right to represent his goods as the goods of another person,
but in applications of this kind it must be made out that the defendant
is selling his own goods as the goods of another. Where a person is selling
goods under a particular name, and another person, not having that name,
is using it, it may be presumed that he so uses it to represent the goods
gold by himself as the goods of the person whose name he uses; but where
the defendant sells goods under his own name, and it happens that the
plaintiff has the same name, it does not follow that the defendant is
selling his goods as the goods of the plaintiff. It is a question of evidence
in each case whether there is false representation or not.”

That I believe to be a perfectly sound statement of the law. Prima
facte any man has a right to use his own name in carrying on frade and
gelling goods. If it happens that somebody else of the same name is also
engaged in the same trade, certainly this proposition is true in every
case: that the man who is trading in his own name must not do that in
such a way, otherwise than by using his own name, as to pass off his goods
as being those of the other trader bearing the same name. That would be
true in every case. But there may also be cases in which it is also true
“that a man may so use even his own name in connection with the sale
of goods as to make a false representation.” I quote there a sentence from
the opinion of Lord Herschell in Reddaway v. Banham (LR., 1896, App.
Cas. 199, at page 211; 13 R.P.C. 218 at p. 229). Such a case arises where
the name common to himself and the other trader has become so closely
associated with the goods sold by the other trader as to become part of
the well-known descfiption of the goods. The more closely a particular
surname is associated with a particular class of goods, the more difficult
must 1t become for another trader happening to own that same name so
to use his own name with sufficient distinction as to make it clear to the
purchasing public that the goods he is selling are not the goods of the
earlier and better known trader.

This was a case in which a deliberate attempt had been
made by the defendant to pass off his goods as those of the
plaintiff. Yet the defendant’s right to use his surname was
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not denied; the defendant was merely prohibited from
using it in such a way as to cause deceit.

Counsel for defendant relied on the following decisions:
Burgess v. Burgess (1); John Brinsmead & Sons Ltd. v.
Edward George Stanley Brinsmead (2); Actiengesellschaft
Hommel’'s Maematogen v. Hommel (3); Dunlop Pneu-
matic Tire Co. Ltd. v. Dunlop Motor Co. Ltd. (4); John
Dewar & Sons Limited v. James Haggart Dewar (5); S.
Chivers & Sons v. 8. Chivers & Company Limited (6);
Jamieson & Company v. Jamieson (7).

The principle that a man is entitled to use his name in
connection with his business, even though the similarity of
his name to that of another trader, previously established
in the same class of business, may ocecasionally lead to con-
fusion, provided there be no fraud, was laid down in the
case of Burgess v. Burgess (ubi supra). It is useless to
repeat here the remarks of Lord Justice Turner cited by
MacKinnon J. in his judgment in the Lyons case, an ex-
tract whereof containing the said quotation is hereinabove
reproduced; but I think it is proper to quote the judgment
of Lord Justice Knight Bruee, which, although worded
differently, and, as has been said, in a more epigrammatic
form, does not, in my opinion, differ substantially from that
of Lord Justice Turner; it reads as follows (p. 903, in
fine):

All the Queen’s subjects have a right, if they will, to manufacture and
sell pickles and sauces, and not the less that their fathers have done so
before them. All the Queen’s subjects have a right to sell these articles in
their own names, and not the less so that they bear the same name as
their fathers; nor is there anything else that this defendant has done in
question before us. He follows the same trade as that his father follows
and has long followed, namely, that of a manufacturer and seller of
pickles, preserves, and sauces; among them one called “essence of ancho-
vies”. He carried on business under his own name, and sells his essences
of anchovies as “ Burgess’s Essence of Anchovies”, which in truth it is.
If any circumstance of fraud, now material, had accompanied, and were
continuing to accompany, the case, it would stand very differently; but
the whole case lies in what I have stated. The whole ground of complaint

is the great celebrity which, during many years, has been possessed by
the elder Mr. Burgess’s essence of anchovies. That does not give him

(1) (1853) 3 de G. M. & G., 896. (4) (1907) 24 R.P.C, 572.

(2) (1913) 30 R.P.C,, 137 and (1906) 23 R.P.C., 761.
493. (5) (1900) 17 RP.C,, 341.
(3) (1912) 29 R.P.C,, 378. (6) (1%00) 17 RP.C., 420.

(7) (1898) 15 R.P.C., 169.
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such exclusive right, such a monopoly, such a privilege, as to prevent
any man from making essence of anchovies, and selling it under his own
name.

Notwithstanding the fact that the plaintiff, the elder
Burgess, had sold his essence of anchovies as Burgess’s
Essence of Anchovies, the injunction by which he sought
to restrain his son from selling the same product under
the same name was refused.

The case of Dunlop Pneumatic Tyre Co. Limited v.
Dunlop Motor Co. Limited (ubt supra) was decided on the
facts; it was held by the Second Division of the Inner
House, in the Court of Session in Scotland, that there was
no proof of probable deception of persons acting with
reasonable care, the business of the two companies being
mostly in different goods; that the term “ Dunlop tyres”
was the proper and usual name of certain (formerly
patented) articles which might be sold by all under that
name; that, as regards articles other than tyres, the com-
plainers had aequired no execlusive right to the name
Dunlop; also that there was no proof of mala fides. An
appeal was taken to the House of Lords and dismissed:
see 24 R.P.C,, 572.

Lord Kyllachy, who was one of the judges sitting in the
Second Division of the Inner House, made the following
observation (23 R.P.C., p. 770):

The one (observation) is that, far as the law may have gone in its
justifiable anxiety to prevent imposition upon the unwary purchaser, and
content as it has sometimes been to pursue that object at the expense of
encouraging the acquisition of virtual monopolies by traders and com-
pantes prepared to spend largely in systematic advertising and litigation,
1t has never as yet, at least so far as I know, gone the length of debarring
any merchant or manufacturer from selling his own goods under his own
name, unless there has been, in addition to the use of that name, some
overt act or course of conduct plainly indicative of fraud—that is to say,
of dishonest effort to pass off his own goods as the goods of another. The
authorities—beginning with the case of Burgess and other cases not yet
overruled—appear to me to make that proposition fairly clear. I myself
s0 held, after full consideration, in the case of Dewar (7 SL.T. 462), a case
which was not carried further; and if the case of Valentine (17 RP.C. 673),
or the opinions there expressed, should be held—which I greatly doubt—
to affirm or imply any broader proposition, all I can say is that, with the
greatest respect, I am unable to agree with that judgment.

Commenting upon these two decisions (Burgess v. Bur-
gess and Dunlop Pneumatic Tyre Co. Ltd. v. Dunlop Motor
Co. Ltd.) Kerly (The Law of Trade-Marks, 6th edition,
p. 617) says:
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In the present state of the authorities, however, no such general rule
can now be laid down as an absolute rule of law. The inclination of the
courts is to treat the question whether the use of the name in question
by a defendant is calculated to pass off his business or goods as that or
those of the plaintifis as one of fact in each particular case, as though
there were no difference in principle between a man’s own name and any
other apparently descriplive word.

The last proposition is, in my opinion, too broad. The
inclination of the Courts may have been to treat the ques-
tion whether the use by a defendant of his own name is
caleulated to deceive as one of fact in each case, but I
do not think that they have gone as far as holding that
there is no difference in principle between a man’s own
name and any other apparently descriptive word; at least
I am unable to interpret the decisions, brought to my atten-
tion, in that sense. If such is the trend of the juris-
prudence, I must say, with all due respect, that I cannot
agree with it; I believe that there is a difference between
a man’s surname and another apparently descriptive word.
Every man has the undeniable right to the use of his
patronymic name in his business and he cannot be abso-
Iutely restrained from using it, even though another person
bearing the same name, previously established in a busi-
ness of the same character, has adopted it; he can only
be prevented from making use of it in such a way as to
cause confusion. With regard to a common descriptive
word it is obviously different; no one has a particular
title thereto and a trader can be restrained from using it,
if someone else has previously adopted it and if its use by
the newcomer is calculated to deceive. The restriction is
and should naturally be stricter in the case of a descriptive
word than in that of a patronymic name.

More in point are the remarks contained in the follow-
ing paragraph of Kerly’s work (p. 617):

There is, as already stated, no reported instance, where, apart from
fraud, a defendant has been absolutely restrained from using his own
name, but in one case (J. & J. Cash, Lid. v. Cash, 18 RP.C. 213; 19
R.P.C. 181) an order was made restraining him from using it without
taking reasonable precautions to distinguish his business and goods from
those of the plaintiff, and orders have occasionally been made restraining
the use of the name descriptively, e g., as Cash’s Frillings (J. & J. Cash,
Lid. v. Cash, ubr supra) or Fownes’ Gloves (Rigden v. Jones, 22 RP.C.
417). But such orders will only be made in the rare and highly exceptional
cases where it can be proved that a personal name has become so identified
by use mn a widespread and well-known business with a particular trader
as to be necessarily deceptive when used without qualification by anyone

else in the same trade (Joseph Rodgers & Soms, Ltd. v. W. N. Rodgers
& Co., 41 RPC. 277).
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In the Brinsmead case, cited by counsel for defendant
and to which Kerly refers in support of his statement that
there is no difference in principle between a man’s own
name and any other descriptive word, the facts were briefly
these. John Brinsmead & Sons Limited, pianoforte makers,
brought an action against Edward George Stanley Brins-
mead, pianoforte manufacturer, and Waddington & Sons
Limited, pianoforte dealers, to restrain them from passing
off pianos made by the said Edward George Stanley Brins-
mead as pianos of the plaintiff; the plaintiff also charged
the defendants with conspiring together to pass off the
pianos. The plaintiff put on the fall of its pianos the
words “John Brinsmead & Sons, London” in capital
Roman letters surrounded by lines. On the fall of the
defendant’s pianos there appeared, in a running hand, the
name “ Stanley Brinsmead ” with a dash at the foot of the
“d” coming back under the name and the word “London”
in printed Roman characters underneath. In the curls of
the initial “S” in small type were the names “ Edward ”
and “George”. The evidence showed that a * Brins-
mead piano”, to the trade and public, meant a piano
made by the plaintiff and that the Christian names of
the plaintiff and the defendant were not generally known.
The evidence further showed that the defendant’s pianos
were cheap pianos and had a sale among a different class
of people from that to which the plaintiff’s pianos were
sold. Waddington & Sons Limited offered to submit to
an injunction restraining it from passing off, if the charge
of conspiracy were withdrawn; the offer was rejected. The
evidence showed that Waddington & Sons Limited had
advertised pianos of the defendant Brinsmead as “ Brins-
mead ”’ and represented to customers that one of such
pianos was a ‘“Brinsmead” piano. The Chancery Divi-
sion of the High Court of Justice (Warrington J.) refused

the injunction (30 R.P.C. 137).

Held—(1) that the defendant Brinsmead had put his name Stanley
on his pianos as prominently as the word *Brinsmead” and had not
attempted to imitate the mode in which the plaintiff company’s name was
used, and that he had not acted dishonestly, notwithstanding that he
knew that he was deriving some advantage from the fact that his name
was the same as that of well-known manufacturers; (2) that the charge
of conspiracy failed. The action as against him was dismissed with costs.

The plaintiff appealed from the order dismissing the
action as against the defendant Brinsmead; the Court of
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Appeal upheld the decision of Warrington J. (30 R.P.C.
493).

Held that the use by the defendant of his name alone did not deceive,
and that the appellants had failed to prove any intention on his part to
enable or induce dealers to pass off his pianos for those of the appellants.

Lord Justice Buckley says (p. 506) that

if a man makes a statement which is true, but which carries with it a
false representation and induces the belief that his goods are the plain-
tiffs’ goods, he will be restrained by injunction

and he cites cases in which that proposition is found.

Coming to the deception arising from the use of one’s
own name, Lord Justice Buckley adds (p. 507):

Thirdly, in the application of the principles which I have stated there
is, in my opinion, no difference whatever where the true statement con-
gists in an accurate statement of the defendant’s name as distinguished from
any other true statement of fact, if of course you have evidence that from
the use of his own name deception results. If a trader takes a name which
is not his own name, but is that of a rival trader, and uses it in his trade,
no doubt that is very strong evidence that he intends to deceive, and the
Court will fasten upon that in any case in which it oceurs; but if that is
not so, if he is simply using his own name and it is proved that its use
results in deception, he will be restrained even from using his own name,
without taking such steps as will preclude the deception which, by hypo-
thesis, is engendered by his using his own name. There are many authori-
ties for this proposition. I am only going to refer to two or three of them.
In the first place, Burgess v. Burgess of course is a case so familiar to us
all that I need not stop to refer to it, but I will read a passage presently
from which it will be shown that, if you are going to seek to apply
Burgess v. Burgess rightly, you may say that it is the judgment of Lord
Justice Turner which more accurately states the exact effect of the ‘law
than the dramatic and brilliant sentences of Lord Justice Knight Bruce.
The sentence in Lord Justice Turner’s judgment which involves—it does
not state, but it involves—the whole proposition which I am stating, is
this: “ Where the defendant sells goods under his own name and it happens
that the plaintiff has the same name it does not follow that the defendant
is selling his goods as the goods of the plaintiff.” Of course, that sentence
involves this as an idea which is communicated by the same words; it
does not follow, but it may be that it is the fact, and if you prove it is
the fact that the defendant is selling his goods as the goods of the plaintiff,
then even that he is using his own name is no defence.

Lord Justice Buckley then refers to the case of Massam
v. Thorley’s Cattle Food Company (1). This case turned
mainly on facts; the defendant company was not prohibited
from using the name “ Thorley” in connection with its
cattle food but it was declared not to be at liberty to use
the name “ Thorley’s Food for Cattle ” unless it took such
precautions as would prevent purchasers from assuming

(1) (1880) L.R. 14 Ch. Div., 748.
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that the food it sold was manufactured at the original
establishment of Joseph Thorley.

At page 752 Lord Justice James, referring to the case of
Burgess v. Burgess, cites Lord Justice Turner’s judgment
and says that he takes it to be an accurate statement of
the law.

In the Hommel case it was held by Mr. Justice Eve (p.
385)

That this Court will not intervene to prevent a man using his own name
unless he is so using it as to lead the Court to the conclusion that he is
so doing for the fraudulent and dishonest purpose of filching improperly
the trade of the plaintiff.

Then we come to the Dewar case. It deals particularly
with the trade mark “Dewar’s Whisky ” registered by
John Dewar & Sons Limited. The mark was ordered ex-
punged. The case was decided mainly on facts, but the
following remarks from Lord Kyllachy’s judgment are in-
teresting (p. 358):

In particular I might, I think, hazard the observation that, although
it may be possible to establish as against a person using his own name to
describe his own goods, that his name is already so appropriated as to
make such description unlawful, I do not myself know of any case in which
the use by a man of his own name has been successfully challenged—
except in circumstances which plainly involve fraud on the part of the
user.

The proposition that no one is entitled to claim a mon-
opoly of his surname was very explicitly expounded in the
case of Jamieson & Co. v. Jamieson (ubi supra), in which
the plaintiff carrying on business as Jamieson & Co. at
Aberdeen, as manufacturer of harness composition, was
seeking to restrain one George Jamieson, also a manufac-
turer of harness composition in the same locality, from
passing off his goods as those of the plaintiff; the Court
of Appeal, reversing the decision of Byrne J. held
That the distinctive features of the plantiff’s tins were the signature,
“ Jamieson & Co.”, and the trade-mark, and that the defendant’s goods
had no similarity to the plaintiff’s goods, except in features that were
common to the trade, and that he had not passed off his goods as the
goods of the plaintiff.

The Master of the Rolls (Lord Lindley) expressed him-
self in a very clear and concise manner on the question of
the right of every man to use his own name in connection
with his business (p. 181):

Now, when we are asked to restrain a man who is carrying on business
in his own name, we must take very great care what we are about. The

principle applicable to the case, I take it, is this: The Court ought not to
restrain & man from carrying on business in his own name simply because
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there are people who are doing the same and who will be injured by what
he is doing. It would be intolerable if the Court were to inferfere, and
to prevent people from carrying on business in therr own names in rivalry
to others of the same name. There must be something far more than that,
viz., that the person who 1s carrying on business in his own name is doing
it in such a way as to pass off his goods as the goods of somebody else.

Lord Justice Vaughan Williams was of the same opinion
as Lord Justice Lindley on this subject; at page 192 he
says:

Now, I want to say, first, that I do not understand that there is any
case, or ever has been any case, in which it has been laid down that a
man, who happens to bear a particular name, is debarred from entering
mmto any trade which he chooses to enter into merely because there 1s
somebody else of the same name who has acquired a great reputation in
the manufacture of the particular goods dealt with in this trade. The
truth of the matter is that, inasmuch as the trader who has established
a good busmess acquires, as I have said, no rnght of property mn either
his own personal name or in the name by which he chooses to denote his
goods, it follows that the cause of action which the plaintiff has must
always be this action for deceit by the defendant in attempting to pass
off his goods as bewng the goods of the plaintiff; and the personal name
of the plaintiff only comes into the matter, because the plaintiff, by the
reputation that he has acquired in the business, has really come to denote
his goods by his own personal name, just as he might denote them by
some fancy name that he chose to use.

The next and last reference is to S. Chivers & Sons v.
S. Chivers & Co. Limited. In this case Farwell J. says
(at p. 426):

The principles on which the Courts proceed are not really mn dispute,
and, to my mind, the question is one purely of fact. I think it is well
established that no man is justified in attempting to pass off his goods as
the goods of another, whatever may be the means he uses for the purpose.
I have heard an mgenious argument from Mr. Kerly this morning as to
fraud being necessary. I will say a word or two about it presently; but
speaking generally and apart from what I have to say presently, to my
mind fraudulent intention 1s not material, partly because a man is pre-
sumed to intend the natural consequence of his own act, and partly
because, although he may have acted in ignorance in the first instance,
yet if he contmues that course of conduct after he has got knowledge
of the facts he then becomes guilty of the fraud, because he knows then
m what the fraud consists. The other proposition which seems to me to
be also undisputed is this: that no man is entitled to & monopoly of his

own surname.

Mr. Justice Farwell then refers to the case of Jamieson
& Co. v. Jamieson and quotes passages from the judgments
of the Master of the Rolls and of Lord Justice Vaughan
Williams, which I have heretofore cited in dealing with the
Jamieson case. Reference is also made to the case of
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Powell v. Birmingham Vinegar Brewery Company (1),
where (at p. 69) Lindley L.J. said:

A person who designs or adopts a mark to denote his goods imposes
no unreasonable burden on rivals in trade by forbidding them from using
the same mark to denote similar goods if the public are thereby misled.
But to monopolize the use of words imposes a much more serious burden.
Consequently, limits have been put to the right to complain of the use of
words which have not been put to the right to complain of the use of
marks, For example, if a man uses his own name to denote his own
goods, it would be intolerable to confer upon him the right to prevent
other people of the same name from honestly using their own name to
denote their own goods, even although they might be of the same kind
as his, and be undistinguishable from them: Burgess v. Burgess; Turton v.
Turton (42 Ch. D. 128).

The case was taken to the House of Lords and the
decision of the Court of Appeal affirmed (2). At page

711, the Lord Chancellor (Lord Halsbury) says:

The proposition of law is one which has been accepted by the highest
judieial authority and acted upon for a great number of years. It is that
of Turner L.J. who says in Burgess v. Burgess: “No man can have any
right to represent his goods as the goods of another person, but in appli-
cations of this kind it must be made out that the defendant iz selling his
own goods as the goods of another.” That is the only question of law
which, as it appears to me, can arise in these cases. All the rest are ques-
tions of fact. The most obvious way in which a man would be infringing
the rule laid down by Turner L.J. is if he were to say in terms, “ These
are the goods manufactured by ” a rival tradesman; and it seems to be
assumed that unless he says something equivalent to that no action will
lie. It appears to me that that is an entire delusion. By the course of
trade, by the existence and technology of trade, and by the mode in which
things are sold, a man may ufter that same proposition, but in different
words and without using the name of the rival tradesman at all.

I may perhaps add to this already long list of authori-
ties two decisions to which no reference was made by
counsel, namely, those of Teofani & Co. Lid. v. A. Teo-
fani (3) and Turton v. Turton (4).

In the Teofani case the Master of the Rolls (Lord Justice
Cozens-Hardy) refers to the Burgess case and after quoting
Lord Justice Turner’s remarks (herein previously cited),
he adds (p. 456):

I do not think that there is any case in which any doubt is expressed
that that is the true principle of law.

In the same case Kennedy L.J. says (p. 458):

As I understand the law there is nothing to prevent a person who is
setting up in a trade in which there are already others of the same name
from using his own name, but alike from the legal and from the moral
point of view a person is forbidden to use his own name in connection

(1) (1896) L.R. 2 Ch. 54. (3) (1913) 30 R.P.C. 446.
(2) (1897) L.R., App. Cas. p. 710. (4) (1889) L.R., 42 Ch. Div. 128..
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with the goods in that business in such a way as to represent that the
goods are the goods of somebody else of that same name. If he does
‘that he is doing that which is wrong and which the Court, ag it seems
to me, has consistently through a long list of cases refused to allow him
to do. He must carry on the business under his own name honestly, and
he does not carry on the business in his own name honestly if he so uses
his name in connection with the business or goods—in this case it is the
goods—as to lead those who deal with him in that business as purchasers
to believe that they are goods which are the goods of another trader of
the same name.

It was held in this case (inter alia) that the use by the
defendant of his name on his goods was not only calculated
but intended to deceive.

In Turton and Turton the facts and judgment are briefly
and, I think, accurately summed up in the head note:

The plaintiffs had for many years carried on the business of steel
manufacturers under the name of Thomas Turton & Sons. The defendant
John Turton had for many years carried on a similar business in the same
town, at first as John Turton, then as John Turton & Co. In 1888 he
took his two sons into partnership and carried on the same business as
John Turton & Sons. There was no evidence that the defendants imitated
the trade-marks or labels of the plaintiffs or otherwise attempted to deceive
the public:—

Held (reversing the decision of North, J.), that although there was a
probability that the public would be occasionally misled by the similarity
of the names the plaintiffs were not entitled to an injunction restraining
the defendants from the use of the name John Turton & Sons.

After having stated that the defendants, in doing business
under the name of John Turton & Sons, merely represented
that the business was being carried on by the father, John
Turton, and his sons, which was the truth, Lord Esher
said (p. 134, in fine):

Therefore the first question of law in the case is this: Supposing that,
and that only, is done by the defendants, but, nevertheless, some people, or,
if you please, many people, in the market, do from time to time give orders
intending them for the plaintiffs’ firm which on account of the similarity
of name go to the defendants’ firm, are the plaintiffs entitled to an
injunction? If there had been anything more than the mere use of the
name by the defendants in the way I have stated, that there might have
been a necessity for an injunction, I think, cannot be denied. Here are
two firms, Thomas Turton & Sons and John Turton & Sons: well, careless
people may not notice the difference of Christian name, and may look more
to the words “ Turton & Sons” which are the same in both. That might
be so. Therefore, for this purpose, I assume that the names are sufficiently
alike to cause those blunders in trade; but they are blunders of the people
who make the blunders. Has the defendant done anything to so far cause
those blunders even though he did not intend it, which entitles the Court
to stop him from doing what he is doing? He is simply stating that he
is carrying on business with his two sons as partners. I say that is the
accurate and exact truth of what he is doing. I will assume for the
moment that it is pointed out to him that, he doing that, blunders will



110

1934
A d
J.V.
Bouprias
Fos
LiviTés
v.
Boubrias
FrERES
LiMiTEE.

AngersJ.

EXCHEQUER COURT OF CANADA (1934

occur in the business and that the results which are complained of will
happen. Is there anything dishonest—is there anything wrong morally, in
any, even in the strictest sense, in a man using his own name, or stating
that he is carrying on business exactly as he is carrying it on? Is there
anything wrong in his continuing to do so, because people make blunders,
and even, if you please, because they make probable blunders? What is
there wrong in what he is doing?

Further on Lord Esher refers to the Burgess case and
after quoting therefrom the proposition that “ Where a
person is selling goods under a particular name, and an-
other person, not having that name is using it, it may be
presumed that he so uses it to represent the goods sold
by himself as the goods of the person whose name he
uses ”, he goes on to say (p. 137):

It looks to me rather as if that would be a prima facie ease. One
name is stamped with peculiar value which is given to it; another man who
has not that name comes and takes that name. I think prima facie that
would look as if he were doing it for the purpose of interfering, and for
the purpose of representing his goods to be the goods of the other. “But
where the defendant sells goods under his own name, and it happens that
the plaintiff has the same name, it does not follow that the defendant ia
selling his goods as the goods of the plaintiff.” That is to say, if only
those two facts are established, that does not make a prima facie case.
The first does make a prima facie case, but the second does not. Then
Lord Justice Turner goes into the second case. He does not say so, but
the next sentence is: “It is a question of evidence in each caze” The
first is a prima facie case, but it may be answered by evidence. In the
second case, although that is not a prima facie case there may be other
circumstances. “It is a question of evidence in each case whether there
is false representation or not.” He does not say whether there is “ repre-
sentation ” or not, but “false representation.” That is he goes back to
hig fundamental proposition: No man can have the right to represent his
goods as the goods of another person. Therefore if a man uses his own
name, that is no prima facie case, but if besides using his own name he
does other things which shew that he is intending to represent, and is in
point of fact making his goods represent, the goods of another person, then
he is to be prohibited, but not otherwise.

I take that to be a perfectly correct representation of what I think
the law is, and 1 think that when you look at the judgment of Lord
Blackburn in the case of Singer Machine Manufacturers v. Wilson (3 App.
Cas. 376), you will see that he really comes to the same conclusion.

Lord Justice Cotton adopted the same view (pp. 141,
142 and 143).

In the case of Reddaway v. Banham (1) in which the
plaintiffs had brought an action to restrain the defendants
from selling belting as “ Camel-hair Belting ”, under which
name the plaintiffs had sold belting for a number of years,
Lord Macnaghten, referring to the Burgess and Turton

cases, said (p. 233):
(1) (18%6) 13 R.P.C, 218.
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The judgment of Lord Justice Turner in Burgess v. Burgess, 3 De G.
M. & G. 896, though eclipsed, as it has been said, in public favour by the
brilhancy and point of his colleague’s language, is an accurate and masterly
summary of the law. But it seems to me to be an authority in favour of
Reddaway, and not in favour of Banham. I am quite at a loss to know
why Turton v. Turton, 42 Ch. D. 128, was ever reported. The plaintiffs’
case there was extravagant and absurd.

Extravagant and absurd for Thomas Turton & Sons
Limited to endeavour to restrain John Turton and his sons
from carrying on a business of a similar deseription under
the name of John Turton & Sons. Yet the names Thomas
Turton & Sons Limited and John Turton & Sons offer as
much similarity, if not more, as the plaintiff’s and the
defendant’s names in the present case.

In a comparatively recent ease, not alluded to in the
argument, namely, that of Joseph Rodgers & Sons Limited
v. W. N. Rodgers & Company (1), in which the defendant
Wilfred Newbound Rodgers was prohibited from doing
business under the name of W. N. Rodgers & Co., but
allowed to do it under his own name, Mr. Justice Romer,
after dealing with the facts, stated what he considered to
be the law and made a brief reference to the Turton case;

I think I had better quote his remarks (p. 291):

It is the law of this land that no man is entitled to carry on his
business in such a way as to represent that it is the business of another,
or 1s in any way connected with the business of another; that is the
first proposition. The second proposition is, that no man is entitled so to
deseribe or mark his goods as to represent that the goods are the goods of
another. To the first proposttion there is, I myself think, an exception: a
man, 1In my opinion, is entitled to carry on his business in his own name
s0 long as he does not do anything more than that to cause confusion with
the business of another, and so long as he does it honestly. It is an
exception to the rule which has of necessity been established. It is impos-
sible to say, because Mr. Joseph Rodgers (for example) in the past estab-
lished a business in cutlery, which has now become so successful that hig
goods are known as “Rodgers’ Cutlery,” that no one whose name is
Rodgers may embark upon a cutlery business if, as I say, he does 1t
honestly, and if he does not do anything more to cause confusion than
merely carry on business in his own name. That is what I think was
meant by Lord Justice Cotton in the well-known case of Turton v. Turton,
where, at page 143, he says: “In my opinion, the Court cannot stop 2
man from carrying on his business in his own name, although it may
be the name of a better~-known manufacturer, when he does nothing at
all in any way to try and represent that he is that better-’known and
successful manufacturer” . . . . . The exception to the first rule is,
however, an exception made in the interests of honest trading; again, it is
an exceplion which only authorizes the use by a man of his own name;
1t is not an exception which, even in an honest case, enfitles & man o use

(1) (1924) 41 R.PC, 277.
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something that is not his own name; that is to say, it does not entitle him
to use his name in combination with something else, such as the words
“& Company.” I do not pause to consider the question which, I think,
was dealt with by Lord Justice Stirling (then Mr. Justice Stirling) in
another case, as to how far the exception enables a business to be carried
on under-a man’s name with the addition of the word “ Limited ”; that is,
perhaps, a more difficult question.

If the exception to the first rule set forth by Mr. Justice
Romer is to be applied rigidly, perhaps it is right to say
that a man who carries on business alone is not entitled,
even in an honest way, to use his name in combination
with the words “ and Company ”, on the ground that such
use would constitute a false representation, assuming, of
course, that there is already another firm established in the
same class of business under a similar name and that the
addition of the words “and Company” is apt to render
confusion more likely. But I must say that I am not in-
clined to carry this doctrine too far and I would feel loath
indeed to prevent a trader, who becomes associated with a
bona fide partner, from doing business under his name and
adding thereto the words “and Company ”, provided this
was done honestly and the firm name adopted was not the
same as the one of another concern or so similar thereto
as to be inevitably calculated to deceive.

Of the several cases relied upon by counsel, not one deals
explicitly with the right to use, in conjunction with one’s
name, words such as ‘“and Company”, “Limited” or
others of a like nature. The point was touched upon
during the argument but no authorities were cited. Yet
it is the erucial and practically the only question in dis-
pute. The matter was considered and discussed in a few
cases other than the Rodgers case and I think I ought to
refer briefly to the decisions rendered therein.

In the case of Turton v. Turton (ubi supra) Lord
Esher (at p. 139) says:

John Turton has done nothing more than that he has carried on
business under this statement, “I carry on my business as the father,
John Turton, with my two sons as partners.” That is strictly accurate,
and he has done nothing more. And I desire to say, that if the name
of the plaintiffs’ business which they had carried on had been Thomas
Turton & Co., and that name had become valuable, and if the defendant
had bona fide and honestly formed a company himself and had earried
on business merely stating that his business was carried on by John Turton
& Co., if that were an accurate description of a bona fide company con-
stituted by himself, the same result would have followed if he had done

nothing more than that because that statement also would be only simply
and perfectly accurate.
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In the case of J. and J. Cash Limited v. Cash (1) the
Court of Appeal modifying the injunction granted by Keke-
wich J. (2), ordered inter alia that the defendant Joseph
Cash be restrained from carrying on business under the
name of “Joseph Cash & Co.” while not in partnership
with any other person. The order will be found at the
bottom of page 186 of the report (19 R.P.C.).

Mr. Justice Romer in the Rodgers case refers to a judg-
ment of Lord Justice Stirling (then Mr. Justice Stirling)
in a case in which the question arose “ as to how far the
exception enables a business to be carried on under a man’s
name with the addition of the word ¢ Limited’,” without
pausing to consider it. I assume that the case alluded
to is that of Tussaud v. Tussaud (3).

The action was brought by “ Madame Tussaud & Sons
Limited ” against “Louis J. Tussaud ”, claiming an in-
junction to restrain the defendant from applying to the
Registrar of Joint Stock Companies for registration under
the Companies Act of any company to be incorporated

under the name of “ Louis Tussaud, Limited ”.
At page 687, Stirling J. says:

It follows from the decisions in those two cases that the defendant is
at perfect liberty to open on his own account and to carry on in his own
name an exhibition of waxworks. Further, he might take partners into his
business and carry it on under the name of “ Louis Tussaud & Co.” That
seems to me to have been expressly decided in Turton v. Turton (42 Ch.
D. 128). Having commenced business on his own account, I apprehend
that he might sell it with the benefit of the goodwill to third parties, and
that the third parties might, if they thought fit, continue to carry on the
business under the same name-—that of the defendant: that is to say,
they would be entitled to the full benefit of the goodwill which they had
honestly and legitimately purchased from the defendant. Again, the third
parties might transfer the business and the goodwill to a joint stock
company, and without expressing a final opinion on the point I am not
prepared at the present moment to say that that company might not
be registered under the same name as had previously been used in connec-
tion with the business.

On the other hand, I coneeive it to be clear that the defendant could
not, either for valuable consideration or otherwise, confer on another person
the right to use the name of “Tussaud” in connection with a business
which the defendant had never carried on, and in which the defendant
had no interest whatever.

(1) (1902) 19 R.P.C. 181. (2) (1901) 18 R.P.C. 213.
(3) (1890) 44 Ch. Div. 678.
79759—1a
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The same doctrine was laid down by Mr. Justice Farwell

in the Chivers case (ubi supra), where at page 426 he says:

In my judgement also if a man, as here, has an old-established business
which he has been carrying on for fifteen years or so under his own name
he does not, within the meaning of the exception to which I have just
referred, and which would in itself be probably evidence of a fraudulent
intent, adopt & name which does not belong to him if he simply continues
to use his own name, but attaches that name of his own to a company
which he formed to carry on the business which he has himself carried on.
To my mind, no element of suspicion of fraud attaches to the man who
has established a business under his own name if he turns that business
into a limited company and applies to that limited company his own name
with the word “limited ”, because the reason for doing so 1s obvious, that
he desires to retain the goodwill which he has gained for that name, and
the Court is not driven to infer a fraudulent intention which would other-
wise probably be inferred if he had, as I have already said, assumed a name
to which he was not born, and to which there was attached some goodwill
in the shape of another man’s trade.

In the case of Pine Cotton Spinners and Doublers’ Asso-
ciation Limited and John Cash & Sons Limited v. Harwood
Cash & Co. Limited (1), it was held inter alia that:

A new company with a title of which the name “A?” forms part
has none of the natural rights that an individual born with the name
“A” would have.

An individual named “ A ”, not transferring to a company a business
and goodwill, cannot confer upon the company a title to use his name
as against persons who would be damaged thereby.

See also Kingston, Miller & Co. Limited v. Thomas
Kingston & Co. Limited (2) in the same sense.

The last case to which I will refer is that of Baird &
Tatlock (London) Limited v. Baird & Tatlock Limited (3);
it is, I think, more in point than the two preceding cases.
Lord Cullen (at page 93) says:

But the complainers say that the state of matters was materially
altered to their prejudice when, in 1915, the Glasgow business became
converted into that of a joint stock company designated Baird & Tatlock,
Limited. The addition of the word “Limited” to the previous bare
“Baird & Tatlock” was, they say, a step of piratical tendency—although
not intentionally so, as now conceded—inasmuch as both businesses there-
after were businesses of companies both designated as © Limited ” whereby,
say the complainers, there was originated the cause of such confusion
between the businesses as figures in the evidence, which the complainers
affect to trace to the fact of each business being carried on under the
name of a “Limited” company. In this connection the complainers con-
tend that the respondents’ company, Baird & Tatlock Limited, was & new
legal entity, entirely dissociated from the pre-existing firm of Baird &
Tatlock, whose business and goodwill it acquired; that it can borrow
nothing from the pre-existing use of the name of Baird & Tatlock by that.

(1) (1907) 24 R.P.C, 533, at 538. (2) (1912) 29 R.P.C,, 289.
(3) (1917) 34 R.P.C, 85.
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firm, and so falls to be regarded as presumably piratical, in effect, although
not in intention. This contention appears to me to be equally withoub
foundation in fact and in law. In the first place, there is no ground what-
ever in the evidnee for saying that the addition of the word “ Limited ”
to the previous name of Baird & Tatlock in the case of the Glasgow
business was in any way responsible for the instances of confusion which
occurred; and, in the absence of any such evidence, it is, I think, clear
enough that what led to the confusion was the use in the designation of
both businesses of the distinctive names Baird and Tatlock in com-
bination.

Knowing the circumstances which surrounded the organi-
zation of the defendant company and the conditions which
obtained since its inception, I am satisfied that the members
of the Boudrias family were entitled to form & joint stock
company, as they did, and to embody in its corporate name
their patronymic.

There is one point on which all the decisions cited are
in accord, viz., that no man can be deprived of the right
of using his name honestly in connection with his business.
Beyond that opinions are divided. A first doctrine main-
tains that the principle that a man is entitled to the use
of his name as a trade name is subject to the restriction
that no one has the right to pass off his goods as those of
another and that, if the use of one’s name has that effect,
he may be restrained from using it without taking the
necessary precautions to distinguish his goods from those
of the earlier trader. The other doetrine is that a man
may, so long as he acts honestly and without intent to
deceive, use his name in connection with his trade, even
though the similarity of the names may occasionally lead
to confusion; in other words, no one can be prohibited from
using his name in his business, unless the use he makes of
it is fraudulent and intended to deceive.

The first doctrine was upheld in, among others, the cases
of Brinsmead v. Brinsmead, Chivers v. Chivers, Reddaway
v. Banham, and Rodgers v. Rodgers, above referred to.

The second doctrine, on the other hand, was adopted in
Burgess v. Burgess, Dunlop Prneumatic Tyre Co. v. Dunlop
Motor Co., Actiengesellschaft Hommel’s Haematogen v.
Hommel, Dewar v. Dewar, Jamieson & Co. v. Jamieson,
Powell v. Birmingham Vinegar Brewery Company, and
Turton v. Turton.

I must say that I would have felt inclined to follow the

second doctrine but for the judgment of the Supreme Court
79759—1%a
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in the case of Hurlbut Company v. Hurlburt Shoe Company
(ubi supra), by which I consider myself bound.

The situation would have been different had the plain-
tiff company established that the name “ Boudrias” had
acquired a secondary meaning and become identified with
its wares; but this the plaintiff has not done. On the con-
trary, the evidence discloses that it advertised and sold its
goods under various names, but particularly and to a very
large extent under the name “ Condor”. When Freeman
acquired from J. V. Boudrias his controlling interest in
J. V. Boudrias & Fils Limitée, the company already owned
two trade-marks of which the Condor formed a prominent
part. On May 2, 1930, after Freeman had taken over the
plaintiff company, the latter registered a trade-mark con-
sisting of the words “ Condor Coffee ”, a cup and saucer
with vapour and the words “ just real good coffee ” under
No. 49286: see exhibit J. Of its several trade-marks (see
list exhibit 6) the most commonly used were the divers
“ Condor ” trade-marks. In fact, the use of the “ Condor”
marks greatly exceeded that of all the others combined. I
do not propose to dwell on this subject at length; reference
may be had to the depositions of Freeman, Paul Boudrias,
Mathieu, Carrier, Pérusse, Larue and Couvrette and to
exhibits B, F, P, Z2, Z11 717 and Z'8.

In the telephone directory the name “Condor Food
Products ” appeared as well as “J. V. Boudrias & Fils
Limitée ”: see exhibit E.

When Freeman took control of the plaintiff company,
the latter owned an “ International ” truck; two or three
months later the company replaced it by a “Reo” truck.
This truck for some time had no inscription of any kind
on it, but after a few months two plates with the word
“ Condor ” were put on it; the name of the company did
not appear; a photo of the Reo truck was filed as exhibit 29.
The plaintiff company shortly after acquired four small
trucks on which appeared the words “ Moutarde Condor ”
or “Condor Mustard ”’, with underneath, in smaller type,
the name of the company; see exhibit Z2. Sometime later
the four small trucks were repainted and the name of the
company was left off. - See depositions Mathieu and Carrier.

In the application the plaintiff company filed with the
Commissioner of Patents in Ottawa for the registration of
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the word mark “ Boudrias ” it mentioned the 10th of Feb-
ruary, 1933, as the date on which it had first used the said
word mark: see exhibit C.

It seems obvious to me that the plaintiff company, from
the time Freeman acquired a controlling interest directed
its efforts to make itself and its wares known under the
name “Condor”. The name “ Boudrias”, if not totally
discarded, was never put forward. It is only when the
Boudrias started to organize their new company that the
plaintiff company thought of using the word Boudrias as
a word mark.

In the face of the evidence I have no hesitation in saying
that, as far as the plaintiff company is concerned, the name
Boudrias has not acquired a secondary meaning and it has
not become identified with its goods. In this respect the
following cases may be consulted profitably: 8. Chivers &
Sons v. 8. Chivers & Co. (ubi supra, at p. 429), J. Lyons &
Company Limited v. J. Lyons (ubi supra, at p. 191), Cellu-
lar Clothing Co. v. Maxton & Murray (1).

The plaintiff company has, in my judgment, failed to
establish such a usage of the name “ Boudrias” in con-
nection with its wares as would confer upon it a monopoly
therein.

Assuming that under the common law a man is not
entitled to use his name in connection with his business,
if such use, although made in good faith and without any
intent to deceive, may occasionally lead to confusion, with-
out taking additional precautions to distinguish his wares
from those of the other trader, has the law been changed
by the enactment of the Unfair Competition Act? I think
it has, by the insertion of the words “ without any inten-
tion to deceive” in seection 9. ‘

Under this section any individual or group of individuals
may use his or their names or surnames in connection with
his or their business provided such business be commenced
and carried on for his or their own direct benefit, in good
faith and without any intention to deceive. If these three
conditions are fulfilled, confusion is, to my mind, imma-
terial.

(1) (1899) L R. App. Cas., 326, at 336.
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Are these three conditions realized in the present case?
Question of fact with which I shall deal as briefly as pos-
sible.

There can be no doubt that the defendant’s business was
commenced and that it has been carried on since its incep-
tion for the direct benefit of J. Vietor Boudrias and his
four sons. It is admitted that from the date of the incor-
poration of the defendant company to the date of the insti-
tution of the action they have been the only shareholders
and officers thereof; see paragraph 10 of the statement in
defence and paragraph 1 of the reply.

The other two conditions, namely, the good faith and
the lack of intention to deceive are correlative and may
conveniently be treated together.

[The learned Judge here considered the evidence adduced
at trial touching these matters and then continued.]

After weighing carefully the evidence I have no hesita-
tion in saying that the defendant company has, since it
started its operations, carried on business in good faith and
without any intention to deceive. Referring in particular
to J. V. Boudrias and his son Paul, I may say that both
impressed me favourably and that both gave their evidence
in an open and straightforward manner.

The action accordingly fails and there will be judgment
dismissing it with costs. The defendant should remove the
sign on which appears the name J. V. Boudrias, a photo-
graph whereof was filed as exhibit 30, or the name J. V.
Boudrias should be obliterated therefrom and an order will
be made in the judgment accordingly.

Judgment accordingly.

BETWEEN:
CONTINENTAL OIL COMPANY.... APPLICANT;
AND
COMMISSIONER OF PATENTS.... RESPONDENT.

Unfair Competition Act—Conflicting applications to register trade-mark—
“ Motorine ”—* Motorene "—Mandamus—Exchequer Court Act—Juris-
diction—Exchequer Court Rules—Procedure.

Held: That an application for a mandamus requiring the Commissioner
of Patents, as Registrar under the Unfair Competition Act, 22-23 Geo.
V, c. 38, to determine whether an application to register a trade-mark
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should be allowed, is a substantive proceeding, and not an inter-
locutory matter.

2. That such a proceeding should be instituted by statement of claim and
not by an originating notice of motion.

3. That a mandamus will not be granted where a specific remedy is pro-
vided as by s 30 (¢) of the Exchequer Court Act, RS.C. 1927, c. 34,
and the rules made thereunder.

APPLICATION by the Continental Oil Company for the
registration of the trade-mark “Motorine” for use in asso-
ciation with oils and greases.

The application was heard by the Honourable Mr. Justice
Maclean, President of the Court, at Ottawa.

0. M. Biggar, K.C., and M. B. Gordon for the applicant.
E. G. Gowling for the respondent.

The facts and questions of law raised are stated in the
reasons for judgment.

THE PreESIDENT, now (May 3, 1934) delivered the follow-
ing judgment:

This is a motion made on behalf of the Continental Oil
Company for an order requiring the Commissioner of
Patents, as Registrar under The Unfair Competition Act,
1932, to determine whether an application of this company
to register as a trade-mark the word “Motorine”, for use
in association with oils and greases, should be allowed hav-
ing regard only to the state of the register at the date of
such application, and the motion seeks direction from the
Court that the Registrar dispose of the application on the
basis only of the state of the register on the date of such
application. I would point out that the motion, in effect
one for a mandamus, not only seeks an order compelling
the Registrar to determine whether the application of the
Continental Oil Company should be allowed, but that that
determination be reached in a particular way, that is to say,
the Registrar must look only at the register as of the date
of the application of the Continental Oil Company, and
that he must disregard any conflicting applications received
after the date of such application and before the same has
been disposed of. The matter involved in this motion, for
several reasons, is of considerable importance and by no
means free from difficulties,
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1934 Before I proceed further I had better state the important
Contiven- facts disclosed upon the motion. They are as follows:
C‘;“;SAI;‘Y The Continental Oil Company, a United States corpora-

v. tion, applied on the 11th day of January, 1933, for regis-
ComMis-  yration of the word mark “Motorine” under the Unfair
OF Competition Act, 1932, for use in association with the sale

PATENTS. generally of oils and greases. The applicant had used the
MacleanJ. 49id mark in Canada only since the 17th day of December,
1932. On February 28th, 1933, The British American Oil
Company Ltd., a Canadian corporation, applied for regis-
tration of the word mark “Motorene” in association with
what the applicant describes as lubricating oils, and in
this connection the applicant had used this word mark in

Canada since the 1st of February, 1911.

The application of the Continental Qil Company was not
disposed of before the application of The British American
Oil Company was received, and accordingly on the 28th day
of February, 1933, the Registrar had before him two appli-
cations for registration of practically the same word mark.
The only distinetion between the two words, it will be
seen, is the use of the letter ¢ in the one case, and the
letter ¢ in the other case. It would appear therefore that
if either word mark is registerable only one of them should
be allowed eventually. The Registrar has so far declined
to make a decision in respect of The Continental Oil Com-
pany’s application and on February 28, 1933, he addressed
a communication to this applicant in the following terms:

A conflicting application consisting of the word “Motorine” as applied
to the sale of lubricating oils, was filed in this office on February 28, 1933,
by The British American Oil Co. Ltd., Toronto, Ont. No further action
can be taken on either of these conflicting applications until the rights of
the different applicants have been determined either by mutual agreement
or a court of competent jurisdiction.

A similar communication was addressed, on the same
date, to The British American Oil Company. I do not
think these communications can be treated as a refusal
of either application within the meaning of sec. 51 of the
Unfair Competition Act, and I do not think they were
intended as such.

I do not think this is a proceeding to be initiated by a
notice of motion. The jurisdiction to entertain the subject
matter is sec. 30 (¢) of the Exchequer Court Act which
reads this: “ The Exchequer Court shall have and possess
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concurrent original jurisdiction (¢) in all cases in which
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demand is made or relief sought against any officer of the Conrmvex-

Crown for anything done or omitted to be done in the
performance of his duty as such officer ”. Rule 6 (3) of
the Exchequer Court Rules is, I think, applicable here and
it requires that the proceeding should be instituted by filing
a statement of claim. While this point was not raised by
Mr. Gowling, counsel for the Registrar, yet, in the facts
developed here, it seems to me that this is a proceeding
which should be launched by a statement of claim as pre-
scribed by the Rules; it is essentially a substantive pro-
ceeding, and not an interlocutory matter. The Unfair
Competition Act authorizes a proceeding by an originating
notice of motion, but only in the case where it is sought
to amend the register. Further, I am doubtful if a sufficient
foundation has been laid for the remedy sought to be en-
forced by this motion. There should be shown by evi-
dence a distinet demand of that which the party seeking
a mandamus desires to enforce, and that such a demand
was met by a refusal. See 7 C.E.D. at page 119. Any
proceeding of this nature should, I think, be preceded by
a notice demanding that the Registrar do the thing which
the motion seeks to make him do, and I am not satisfied
this has been done. It appears plain that the motion seeks
to have determined that the Registrar cannot look at the
second application, that of the British American Oil Com-
pany, and that at once involves the true construetion of
several of the provisions of the Act relevant here. The
Registrar has evidently looked at and considered the second
application and because of that he has decided to do
nothing; and having looked at and considered the second
application I can quite understand his embarrassment in
attempting to construe the provisions of the Act which
apparently bear upon the controversy. Then, it is not the
general practice for the courts to grant a mandamus where
a specific remedy is provided to enable justice to be done,
such as provided by sec. 30 (¢) of the Exchequer Court Act
and the rules made thereunder, which I have already men-
tioned. In any event, I do not quite see how the court
could well compel by mandamus the performance of a
specific duty by a public officer unless it was perfectly clear
what that duty was. And that is not clear in this case.
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The whole point involved in this motion is whether under
the Act, the Registrar may or may not take cognizance of
the application of the British American Oil Company, or
whether he should consider only the first application, and
that, only upon the state of the register on the date of
that application. That is a question of the construction
of the statute which is by no means easy or free from very
substantial difficulties, and therefore I think that the rule
which I have already mentioned should be strictly followed.
The matter is too important to be disposed upon motion,
and I should hope that there was some way by which the
respective claims of both applicants to registration might
be heard in the same proceeding. I think the point really
at issue is important and offers fair ground for divergent
views and should not be disposed upon motion.

However, I think I might with propriety express my
opinion regarding the action taken by the Registrar in
respect of the application of the Continental Oil Company,
but without expressing any opinion upon the statutory
grounds advanced in support of the motion by Mr. Biggar,
or those advanced against it by Mr. Gowling. It would
seem desirable, I think, that the construction placed upon
certain provisions of the Act by Mr. Biggar, and the con-
struction urged by Mr. Gowling on the same and other
provisions of the Act, should come before the court in
some form or other, and, I think, this might more satis-
factorily be done by way of an appeal under the Act if
the Registrar would make that possible. This probably
would avoid the necessity of Mr. Biggar proceeding by
statement of claim. I can see that there is room for plac-
ing different interpretations upon very important provisions
of the Unfair Competition Aect, which, in the public in-
terests and that of practitioners, should be pronounced
upon by the courts. The Act is a comparatively new one,
and as might be expected, difficulties in its interpretation
and administration naturally arise.

It is not only the long delay in dealing with the appli-
cation of his client which Mr. Biggar complains of,—and
which he thinks should be favourably disposed of-——but that
no decision has been given at all. I think in all fairness
there is a great deal of justification for the complaint, be-
cause a year’s delay, or even, ordinarily, a delay of three
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months, in disposing of a trade-mark application, might
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prove a serious matter for an applicant and for his business. Conrrvex-

Trade-mark applications should be dealt with promptly and
the Patent Office organization and staff should be such as
to permit of this. Now, whatever may have been the
difficulties in the way of the Registrar in reaching a de-
cision in the case of one or the other application here,
there is no authority whatever for holding that no action
could be taken until the respective applicants had removed
the difficulties by mutual agreement, or their respective
rights had been determined by the court. I agree the
Registrar should make a decision; he should refuse one or
the other, or both; this would permit either of the appli-
cants, or both of them, to assert an appeal. While the
second applicant was not before me on the motion, I have
no doubt it complains also of the failure to render a de-
cision upon one or both applications. Until this is done,
there cannot, I think, be any appeal, the interested parties
meanwhile are helpless, and the only remedy open to them
is to seek an order of the court to compel the Registrar
to act upon their applications; but that is not a satis-
factory way of dealing with a case of this kind particularly
where there are two applicants for the same mark. There
is no provision in the Act for referring applications which
are in conflict to the court when the Registrar does not,
for some reason or other, see fit to make a decision himself.
Mr. Biggar contended that under sec. 39 of the Act a
decision should be rendered practically forthwith upon re-
ceipt of an application for registration of a trade-mark and
that had this been done in the case of the application of
the Continental Oil Company, upon the state of the record
at the date of its application, the registration would have
gone to his client. I pass no opinion upon that view of
the statute at present. I am not in a position to say what
time might fairly elapse, in the Patent Office, between the
date of the receipt of an application and the date of the
disposition of the same. In the situation developed here
I quite understand why the Registrar feels that he cannot
close his eyes to the facts disclosed in the second applica-
tion. But the gravamen of the complaint here is that no
decision at all has been made, and I have no hesitation
in stating that had proceedings been begun in the form I
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193¢ have suggested, and upon the state of facts disclosed upon

CON;;EN- the motion, I should have felt bound, if it were at all

CT:;SE . Dossible, to grant an order requiring some action on the

oo part of the Registrar, just what, I need not and cannot
M -

sloNgr DOW say.

P Being of the opinion that the motion must, for the
ATENTS,

——  reasons stated, be denied, I cannot make any direction to
M'i“_cl_e__an"' the Registrar as to what he should do. Nevertheless, I
would respectfully suggest that he at once exercise his best
judgment in the matter and make it possible for one or
both of the interested parties to appeal. I have no doubt
that both applicants feel confident of their respective posi-

tions and whatever he does there will be an appeal.

There will be no order as to costs.
Judgment accordingly.

1933
—~  BETWEEN:

018 HI§ MAJESTY THE KING, on the Information of
1934 the Attorney-General of Canada,
Mar. 20. PLAINTIFF;

—_— AND

WILLIAM NEILSON LIMITED,
DEFENDANT.

Revenue—Sales tar—When exigible—Special War Revenue Act.

The Special War Revenue Act, R.S.C. 1927, ¢. 179, as amended by 21-22
Geo. V, c. 54, provided that there should be levied a sales tax of four
per cent on the sale price of all goods produced or manufactured in
Canada, payable by the producer or manufacturer at the time of the
delivery of such goods to the purchaser thereof. The amendment
also provided that goods sold prior to March 2, 1931, for delivery
after June 2, 1931, were liable to the tax of four per cent.

The defendant company, a manufacturer of chocolate products subject to
the tax, sought to avoid payment of the increased tax by accepting
orders for future delivery of goods which were set apart in its ware-
house and marked “Reserved stock sold”. There was no identifica-
tion of the particular goods representing the order of any individual
purchaser. When a customer wished delivery of a portion of the
goods ordered they would be taken from the reserved stock and pay-
ment made when shipped. The defendant notified the Department of
National Revenue each month of the quantity of goods thus sold
and later remitted the tax thereon ecalculated at the rate of one
per cent.

The action was brought to recover the amount of the tax calculated at
the rate of four per cent upon the sale price of goods sold after
March 2, 1931, and delivered after June 2, 1931,
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Held: That the tax was exigible by the manufacturer when the frans-
action was finally consummated by delivery of the goods to the
purchaser, regardless of the precise date of sale, or where or when
the title to the goods passed to him.

ACTION by the Crown to recover a certain amount
alleged to be due by the defendant for sales tax.

The action was tried before the Honourable Mr. Justice
Maclean, President of the Court, at Toronto.

Glyn Osler, K.C., and H. C. Walker for the Crown.
C. F. H. Carson for the defendant.

The facts are stated in the reasons for judgment.

TaE PRESIDENT, now (March 20, 1934) delivered the
following judgment:

In this information the plaintiff seeks to recover from
the defendant a certain sum of money alleged to be due
and payable as sales tax, under sec. 86 of the Special War
Revenue Act, as amended by chap. 54, s. 11, of the Statutes
of Canada, 1931. By the amending statute just men-
tioned, sec. 86 (1) of the Special War Revenue Act was
repealed, and a new section was substituted therefor, and
the early portion of the new section reads as follows:

86. (1) In addition to any duty or tax that may be payable under
this Act or any other statute or law, there shall be imposed, levied and
collected a consumption or sales tax of four per cent on the sale price
of all goods,—

(a) produced or manufactured in Canada, payable by the producer or

manufacturer at the time of the delivery of such goods to the
purchaser thereof.

Although the new section, no. 86 (1), was only assented
to on August 3, 1931, yet it became effective as of June 2,
1931. The corresponding portion of the repealed section
provided that the sales tax should be one per cent of the

sale price of all goods,

(a) produced or manufactured in Canada, payable by the producer or
manufacturer at the time of the sale thereof by him.

It will be observed that thus far the distinction between
the new section, and the repealed section, is that by the
former provision the rate of taxation was to be four per
cent instead of one per cent, and the tax became payable
at the time of the delivery of the goods to the purchaser,
instead of at the time of the sale of the goods by the
manufacturer.
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The defendant was at the material time a manufacturer
of chocolate products which were subject to the sales tax.
Early in April, 1931, the defendant, and others, were led
to believe that an increase in the rate of the sales tax was
imminent. In anticipation of such an increase the de-
fendant conceived the idea of promoting the sale of its
products to certain, not all, of its customers, in advance
of their immediate requirements, with the expectation that
these sales would be treated by the taxing authorities as
having been made prior to the date when the anticipated
Increased rate of taxation would come into effect, and that
such sales would be taxable at the rate of one per cent
only, and not at the anticipated increased rate which turned
out to be four per cent.

It is desirable, particularly in the event of an appeal,
that I should explain the nature of the transactions in ques-
tion, although in my view of the case such facts are really
not of importance. I shall first quote from a circular letter
addressed by the defendant to its salesmen and this will
generally outline the plan of procedure adopted by the
defendant in reference to these transactions. It is in part

as follows:

With reference to the coming increase in Sales Tax.

In many instances we find that the lack of proper warehousing facili-
ties is preventing the Jobbers from buying the supplies they desire. There-
fore we are ready to assist them in making it possible for them to take
full advantage of the coming increase in Tax. We will warchouse the
goods they specifically order and they may be taken out by the jobber
as required within a reasonable time, and whether the orders are stored
in Calgary, Edmonton or Toronto, the Jobbers must be invoiced at once
for the goods. We want you to cover your strategic Jobbers immediately,
taking only bona fide orders. As we are assisting the jobber to :ake
advantage of the Sales Tax increase by warehousing this gzoods, the
jobber should co-operate with us by releasing his order in large ship-
ments as soon as possible; you will appreciate we are doing the jobber
a real service in protecting him. Remember, these orders must be bona
fide.

Read carefully the attached circular prepared by the Canadian Manu-
facturers’ Association. Digest also the attached sample order and invoice.
Have the jobber gign the order and you write across the face of the order
% Accepted by William Neilson Limited, per E. V. Johnson ”, thus signify-
ing that the order has been placed and accepted. Also, under the head-
ing “When shipped ”, write the word “ Advise”. If you make out the
invoice, you must follow the enclosed copy and the notation on our
invoice must appear on your invoice, word for word.

Note the above word—*strategic” jobber. You no doubt realize
that we could not make this offer to every one of your Jobbers, but to such
jobbers as (names omitted) and so forth, you have a wonderful oppor-

tunity.
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We are quite prepared and want to sell every box of bars we have
on hand in Toronto and in storage at outside points. Understand, the
order must be signed by the dealer, accepted by you and inwoiced by you
if time is short, or by us, before the budget comes down, and the goods,
if in your storage, must be set aside and specifically appropriated to
him as the ownership is his.

* * * * * * * * * * *

Should the government make it impossible for the order to go
through as we bave outlined, and insists upon collecting the new fax,
the dealer in that event will have to assume same.

I should also in fairness refer to another letter of the
defendant’s, dated April 27, 1931, addressed to one Lison,
who, I think, was a salesman of the defendant, and which
Mr. Carson stressed as evidence of the bona fides of the
defendant’s scheme. It is as follows:

To-morrow we will mail you a list of Jobbers’ names, if any that
you should not sell on this scheme.

Understand, when we invoice the goods, the goods become the
property of the dealer, therefore if he should fail or become a bankrupt,

the goods carried in our warehouse would be considered part of his assets,
which we would have no claim upon.

The practice suggested in the defendant’s circular letter
to its salesmen was carried out and these special sales were
all made after April 1, 1931. The salesman would write
across the face of the order an acceptance thereof on behalf
of the defendant, and later an invoice would go forward
to the customer. The customer’s shipping directions were
usually expressed upon the order, “ future as required”,
or, “advise”. The defendant, in practice, would then
manufacture the goods mentioned in these orders, or take
the same from manufactured stock already on hand, and
assemble the same aside in one section of its warehouse
and the bulk would represent the aggregate of such special
orders or sales. The goods so set apart were designated or
marked “ Reserved Stock Sold”. I should perhaps further
state that upon receipt of an order the sales department
of the defendant company would advise its production de-
partment of the receipt of such order or orders, and the
production department would later inform the sales depart-
ment that such and such goods were being held against such
and such order or orders, stating the number or numbers
thereof. When a customer requested delivery of a portion
of the goods so ordered they would be taken from the
reserved stock. The invoices forwarded the customers con-
tained a notice that the goods were held in the defendant’s
warehouse at Toronto at the customers’ risk and subject
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to their shipping instructions. The particular goods repre-
senting the order of any one customer were not earmarked
and there was no way of identifying the same in the total
quantity of reserved stock; they would be in the reserved
stock representing the aggregate of goods so ordered but
not delivered. There is no evidence as to the practice
followed where the goods were to be supplied from any of
the defendant’s warehouses outside of the City of Toronto.
The goods would not be paid for by the customer until
shipment was made, when, a thirty day draft would be
made upon the customer. In November, 1931, this practice
was abandoned and the undelivered balance of the reserved
stock turned back into ordinary warehouse stock, the unful-
filled orders cancelled, and these special transactions came
to an end. Roughly, it was stated, about twenty-five per
cent of the total quantity of goods thus ordered was turned
back into ordinary warehouse stock. As I understand it,
the defendant would monthly send a statement to the
Department of National Revenue, advising them of the
quantity of goods thus sold, and in the following month
it would remit the tax thereon, calculated at the rate of
one per cent upon the sale price. It seems that in all
cases here the sales tax was not added to the price of the
goods, but was absorbed by the defendant. Possibly it
was reflected in the selling price, but that is not clear. I
think this sufficiently explains the procedure followed in
respect of the special orders or sales which give rise to the
controversy here.

The question for decision is whether such of the goods
here in question, as were delivered after June 2, 1931, were
liable to the sales tax at the rate of four per cent, or, at
the rate of one per cent, upon the sale price. Upon a care-
ful consideration of the matter it is my opinion that sec.
86 (1) of the Act is conclusive of the issue, and that the
sales of goods in question here, delivered after June 2,
1931, were liable to the sales tax at the rate of four per
cent upon the sale price, at the time of delivery. The
meaning of sec. 86 (1) (a) is, I think, quite plain, and it
is to the effect that after June 2nd the sales tax was to
be four per cent on the sale price of goods, payable at the
time of delivery by the manufacturer, instead of at the
time of the sale as hitherto; that is the main feature of the
new section no. 86 (1) of the Act. It matters not, I think,
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subject to what I shall immediately state, when the sales
took place, or when in the strictly legal sense the goods
passed to the purchaser; the tax was exigible by the manu-
facturer when the transaction was finally consummated by
delivery of the goods to the purchaser. I have already
pointed out that the new section 86 (1) of the Act, which
was substituted for the same numbered section in the
amended statute, was only assented to on August 3, 1931,
but by sec. 25 of the amending Aect, the substituted sec.
86 (1) was stated to be deemed to have come into force
on the second day of June, some two months prior to the
enactment of the amending statute. It was therefore a
taxing provision intended to be retroactive for the period
of two months in respect of the delivery of goods sold prior
to June 2nd, but delivered after that date. It seems to me
that some such provision was imperative.

There are two qualifying provisions in sec. 86 (1) (a)
of the amending Act, which I should at once mention, and
they are as follows:

Provided further that in any case where there is no physical delivery

of the goods by the manufacturer or producer, the said tax shall be pay-
able when the property in the said goods passes to the purchaser thereof.

Provided further that if any manufacturer or producer has prior to
the 2nd day of March, 1931, made a bona fide contract for the sale of
goods to be delivered after this section comes into forece, and if such
contract does not permit the adding of the whole of the tax imposed by
this section to the amount to be paid under such contract, then so much
of the tax by this section imposed as may not under such contract be
added to the contract price shall be payable by the purchaser to the
vendor and by the vendor to His Majesty, but in case the vendor refuses
or neglects to collect such tax from the purchaser the vendor shall be
liable to His Majesty for the payment of such tax.

It is difficult to understand just why the first proviso
was enacted, what was its intention, or what purpose it
was intended to serve. The draftsman, out of an abund-
ance of caution, probably hoped to capture the sales tax
upon some sale or sales of goods, where, for some unusual
or unexpected cause, there was not a physical delivery
of the goods by the manufacturer to the purchaser. If
such a case arose the legislature evidently intended that
the tax would then be payable by the manufacturer at the
time of sale. In any event, that proviso raises no diffi-
culty here because in all cases with which we are here con-

cerned, deliveries were made.
79759—2a

129
1931

Nesrinymans)
Tae KiNa
v.
WIiLLiam
NEemsox
Lo,

MacleanJ.



130

1934

EXCHEQUER COURT OF CANADA [1934

Coming now to a consideration of the second proviso to

Tan K KING sec. 86 (1) (@) and which I have just above quoted. Now
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this proviso, which was repealed the following year, re-
lates to bona fide contracts for the sale of goods made
prior to March 2, 1931, but which were to be delivered
after the new sec. 86 (1) came into forece, on June 2nd,
and it states that when the full tax of four per cent on the
sale price could not be added under the contract, then,
so much of it as could not—that here would be three per
cent—must be paid by the purchaser to the vendor, and
by the vendor to His Majesty, and if the vendor neglected
to collect the tax from the purchaser, then the vendor
would be liable for the balance of the tax to His Majesty,
the one per cent tax presumably having been paid by the
manufacturer at the time of sale under the provisions of the
repealed section no. 86 (1). No goods therefore, sold prior
to March 2nd for delivery after June 2nd, were to escape
the tax of four per cent upon the sale price. It was to
be paid either by the manufacturer or the purchaser. The
sales of goods with which we are here concerned took place
after March 2nd, and the same were all delivered after
June 2nd, under the terms of the contracts of sale; the
date of delivery was to be determined by the customer.
From this, I think, the intention of the legislature is fairly
clear. Sales of goods made even prior to March 2nd, for
future delivery, were not to escape the increased tax rate
if they were to be delivered, or were delivered, after June
2nd, when either the purchaser or vendor was to pay the
same. No exception is made in respect of goods sold after
March 2nd, and it must have been intended to capture
the tax upon sales of goods made subsequent to March
2nd, but which were delivered after June 2nd, and the
tax in that event was in the first instance payable by the
manufacturer, upon delivery of the goods, without re-
course against the purchaser in the manner indicated in
the preceding proviso. It is to be inferred from the second
proviso which I have quoted, that the legislature intended
that in the case of any contract for the sale of goods made
after March 2nd, and prior to June 2nd, as here, and
which goods were in fulfilment of the contract delivered
after June 2nd, the sales tax was payable by the manu-
facturer at the rate of four per cent at the time of the
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delivery of the goods, regardless of the precise date of sale,
or where or when the title to the goods passed to the pur-
chaser. The increased tax rate was retroactive for a defi-
nite perlod and the Crown looked to the manufacturer
to pay it, in the first instance, when the goods were de-
livered and not when sold, and the rate of taxation was
to be four per cent upon the sale price. That was the
scheme and purpose of the new section 86 (1) of the Act,
and, I think, upon careful examination this will appear
to be quite clear. If goods sold prior to March 2nd and
delivered after June 2nd, were not permitted to escape
the tax, which was to be paid by either the manufacturer
or the purchaser, then it follows that in the case of goods
sold after March 2nd but not delivered till after June
2nd, the tax was to be paid by the manufacturer upon
delivery of the goods. In other words, goods sold subse-
quent to March 2nd, deliveries of which were postponed
till after June 2nd, became liable to the sales tax pre-
scribed by sec. 86 (1) (a).

Many other contentions were raised by Mr. Osler and
Mr. Carson. It was urged, for example, by the former
that whether the property in the goods in question passed
to the customer was to be determined by the Sales of
Goods Act of Ontario, and by the common law authorities.
Mr. Carson argued that “sale,” as used in the Special War
Revenue Act, should be construed only in the sense con-
templated by the Act, and was not affected by the com-
mon law, or the Sales of Goods Act of Ontario or any other
province. In view of the conclusion I have expressed it
would seem unnecessary to discuss these points which so
frequently arise in cases involving the passing of goods
from a vendor to a purchaser.

There will be judgment for the plaintiff. It was agreed
by counsel that I need not determine the precise amount
payable by the defendant, if I-found for the plaintiff, but
if in the end counsel are unable to agree upon the proper
amount, I may be spoken to upon the point upon the set-
tlement of the minutes. Costs will follow the event.

Judgment accordingly.
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BETWEEN:

Nov.2,3&4. WESTERN ELECTRIC COMPANY

1933

[ ]

Jan. 30.

—

INCORPORATED anxp NORTHERN ; PLAINTIFFS;
ELECTRIC COMPANY, LIMITED. J

AND

BALDWIN INTERNATIONAL RADIO | .
OF CANADA, LIMITED............ EFENDANT.

(13632)

Patents—Patentability—Infringement—Invention—Claims—Equivalency.

The two patents in suit relate to electric signalling and particularly to
signalling over ocean cables. The Court found that there was no
infringement and

Held: That on a true construction of the patents, the monopoly claimed
must be limited to the precise combination described, and if the
claims purport to go beyond this, then such claims, if not the patents
themselves, would be void.

2. These are not cases where the doetrine of equivalency applies.

ACTION by the plaintiffs to have it declared that their
patents no. 169,472 and no. 213,999 for electric signalling
over ocean cables are valid and were infringed by the
defendant company.

The action was tried before the Honourable Mr. Justice
Maclean, President of the Court, at Ottawa.

O. M. Biggar, K.C., and R. 8. Smart, K.C., for the plain-
tiffs.

E. G. Gowling and D. K. MacTavish for the defendant.
The facts and questions of law raised at the trial are
stated in the reasons for judgment.

TaE PrESIDENT, now (January 30, 1933) delivered the
following judgment:

This is an action for alleged infringement, by the de-
fendant, of two patents owned by the plaintiffs. The first
patent no. 169,472, was granted to E. H. Colpitts in May,
1916, on an application made in October, 1914. The speci-
fication states that the invention relates to electric signal-
ling and particularly to signalling over ocean cables. One
of its objects is to amplify efficiently very low frequency
electric waves, and a special object is to provide an efficient
amplifying system adapted without transformers for use at
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the receiving end of a signalling circuit. The second patent,
no. 213,999, issued in Oectober, 1921, on an application made
in January, 1921, by H. De F. Arnold, and is apparently a
re-issue of a patent granted in January, 1915. This alleged
invention relates to the use of repeaters generally and
vacuum discharge repeaters more particularly, “as ampli-
fiers without transformers”, and still more particularly
to thermionic repeaters for securing amplification of cur-
rent in circuits of low impedance. Both patents deal with
the amplification of feeble currents or signals, whereby weak
signals fed into the terminals of a device are amplified or
strengthened to the extent that they are enabled to operate
a recording or sound reproducing device, or to repeat the
strengthened signals into an outgoing line. In each case
the devices are intended to repeat signals with a frequency
as low as two periods per second from one low impedance
line or circuit into another of like impedance, and the ex-
clusion of transformers is particularly emphasized.
Apparently the problem which concerned Colpitts was
to devise an amplifier which would take a weak signal
from a low impedance line, such as a submarine eable, tele-
graph or wireless cireuit, and to amplify it to a sufficient
strength to operate a siphon recorder, a device in common
use at that time for the recording of telegraph signals. He
explaing that in order to secure a maximum use of the
small energy available at the terminals of a submarine
cable, it is necessary that the impedances should be equal-
ized, or, to employ the term used by Waterman, a witness
for the plaintiff, in his explanation of this law of electrical
circuits, “ matched ”. All electrical circuits and devices in
a signalling system have impedance or resistance. The
simplest way to match impedances is by means of trans-
formers. A transformer consists of an iron core on which
are wound two coils of wire; it has the property of trans-
ferring the effect of impedance from one side to the other,
that is to say, if one coil is wound with an impedance of
100,000 ohms and the other coil with 1,000 ochms it would
effect the transfer of a signal from a 100,000 ohms line or
device to a 1,000 ohms line or device, with maximum effi-
ciency, which would not obtain if two lines or devices of
such dissimilar impedance were directly connected together.
Transformers were well known means of matching im-
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1933 pedances. Both Colpitts and Arnold, however, state the

Wesramx undesirability of transformers in the particular amplifica-
%“(‘ECIT;‘ZC tions they had in mind and they each sought to provide
Nt effective amplifying devices from which transformers were
Erzermic 50 be excluded. Colpitts accordingly devises an amplifier,
CO;’LTD- the impedance of the input of which is low, to approxi-
Banwiy Mate that of the incoming line, and the output impedance
I}AILT(‘;"?AL of which is arranged to matech that of the recording appa-
CAmII&o%:m ratus. His amplifier, shown in fig. 1 of the patent, con-
— " gists of what he describes as an “ionized gas repeater”
MacleanJ. directly connected to a plurality of audions operating in
parallel. The ionized gas repeater used by Colpitts is a

mercury ionized gas repeater device. The input circuit

consists of two electro magnets, which being connected to

the incoming line have their magnetism affected in sym-

pathy with the signal currents and in turn create a corre-
sponding varying deflection in the stream of gaseous ions

created by the mercury arc, thereby enabling the signal

currents to be repeated in the output terminals of the device.

The input impedance of Colpitts’ device is dependent
on the electro magnets; these can be wound to a suitable
impedance to correspond with that of the incoming line;
the output of the device is said to be of high impedance.
The audion, the second element used in the device is now
so well known as not to require any detailed description;
briefly, it consists of three elements in an evacuated en-
closure, one element being the heated cathode which emits
electrons, the second the anode or plate, and the third the
control grid. A voltage applied to the control grid controls
the current flowing between the cathode and the plate
and signals impressed on the grid are reproduced in ampli-
fied or strengthened form in the output of the plate-cathode
circuit. The amplifying power of an audion is largely de-
pendent on the mechanical arrangement, the size and spac-
ing of the three electrodes, but in all cases, where an audion
is used for amplifying purposes, there is an amplification
of energy. The input impedance of all types of audion
is of a high order, while the impedance of their output
varies according to the construction of the tube. If the
output circuits of a number of like audions are connected
in parallel, then the output impedance will be propor-
tionately reduced.
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Colpitts’ arrangement, in operation, accordingly contem-
plates: (1) a low impedance line connected to the electro
magnet of the ionized gas device, the coil of the magnet
being wound to have an impedance corresponding to that
of the line; (2) a direct connection consisting of a wire
and a battery between the high impedance output of the
gas device to the grids or control members of several
audions; (3) the plate circuits or outputs of these several
audions being connected together, thus reducing the im-
pedance of the output to correspond with that of the
recording device or of the outgoing line. There does not
appear, so far as I can see, to be any direct reference in
Colpitts to the transmission of speech, or music, as such.
He seems to have been chiefly concerned with the amplifi-
cation of very low frequency signals such as telegraph or
cable signals, as low as two vibrations per second. Colpitts
does not appear to have been used to any great extent
commercially. Waterman stated it was used in connection
with transcontinental telegraphy for a while, but has been
obsolete for the past ten years having been replaced by
audions.

Coming now to Arnold’s patent. Arnold is intended to
be an improvement on Colpitts; in his device he retains
an audion as the output element, but he abandons the
ionized gas repeater as the first or input element, substi-
tuting therefor one of the audion type. He introduces
a third audion between the input and output and the
device accordingly comprises three audions in cascade. He,
like Colpitts, does not use transformers in the different
circuits, and, he states that “ while heretofore it has been
necessary to employ transformers in circuit with the audion
in order to secure efficient amplification ”, by the audion,
and that “it has been discovered that audions of the usual
type may be so constructed that without the use of trans-
formers they will step up the input voltage of either direct
current or alternating current of any frequency in one
step, as much as 30 times its original value ”. This type
of audion he calls a “high-voltage output audion”. He
then goes on to state that “it has furthermore been dis-
covered that audions may be constructed which will step
down the input voltage, for example, to one-third of its
original value. This last mentioned type of audion has a
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high current and a low voltage output, and because of its
low output impedance such an audion can be worked effi-
ciently into a line of like impedance ”. This new type of
audions he calls a “high current output audion” and
states that these special audions form the subject matter
of another patent. He abandons the principle of matching
impedances in the case of the connection between the in-
coming low impedance line and the input audion, but
retains it in the connection between the output of the last
audion or audions and the low impedance outgoing line.
The undistorted amplification of speech and music, where
there is a wide range of frequencies, is claimed to be one of
the properties of the device by reason of the exclusion of
transformers from the circuits. He states that his device
“will operate, without transformers, from a line of low
impedance, for example 250 ohms, into a like line with a
resultant current much greater—fifty or more times greater,
than would flow in the second ecircuit if it were directly
connected to the first eircuit.”

Arnold, operatively, therefore contemplates: (1) a low
impedance line directly connected to the high impedance
input of a “high voltage audion ”’; (2) a direct connection
consisting of a wire and a battery between the high im-
pedance output of the “high voltage ” audion and the high
impedance input of the “high current” audion; and (3)
direct connection between the output of the high current
audion (output of the device) and the outgoing low im-
pedance line, these impedances being approximately the
same or matched.

Now, as to the alleged infringing circuit made by the
defendant, which, I shall when convenient, designate as
Baldwin. This is a device comprising three audions, the
first called variously 224 or A; the second 250 or B; and
the third 250 or C. The first two audions are in cascade,
while C, the third, has a complicated connection with B,
its input being connected to the output of B, as in cascade,
but at the same time its output is connected with the out-
put of B in a sort of series or parallel connection. It is
stated that the input line to the device is of a high im-
pedance. It is also said that the output of the device has
an impedance of 8,000 ohms. In actual construction and
operation Baldwin presents the following combination:
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(1) a low impedance microphone working into a trans- 1933

former; (2) the output of the transformer connected to Wasen
the high impedance input of the device; (3) a direet con- %‘;“’IT;;C
nection consisting of a wire between the high impedance __ am

output of the first audion A to the high impedance input %ﬁ‘;ﬁﬁ;‘;ﬁ“
of audion B; (4) a complicated connection between audions CObLm-
B and C; (5) a combined output of audions B and C, with Bapwns
an output impedance of 8,000 ohms; (6) an outgoing line ;Al‘;fg;h
into a transformer of a low impedance sound reproducing Ravmoor

. CANADA, Litp.
device. —
Now, to compare the devices of Colpitts and Baldwin. Maclean J.

Colpitts, as his first element, uses an ionized gas discharge
device, and as his second, a number of audions in parallel,

while Baldwin uses an audion as his first element and as

his second a combination of audions, but not Colpitts’ com-
bination. Audions in parallel were known to the art, and
Colpitts deliberately abandons the audion as his first or

input element for the reason that “a direct connection
between the output terminals of the gaseous repeater and

a siphon recorder, or one between the input terminals of

an audion, or even a bank of audions in multiple, and a

cable circuit, would result in inefficient operation.” He
further states it is extremely desirable to avoid the use

of a transformer ”, and “the necessity of using the unde-
sirable transformer to balance impedance is at once avoided

in accordance with this invention ”. Colpitts accordingly
abandoned the audion because of its high input impedance

and substituted therefor an ionized gas discharge device
thereby securing a device capable of giving a low impedance

to correspond with the low impedance of the incoming

cable.

There is, it seems to me, a fundamental difference be-
tween the audion and an ionized gas repeater, in that the
latter depends, as its name implies, on ionization for its
successful operation. Baldwin does not use an ionized gas
repeater, nor does he use audions in the true parallel con-
nection of Colpitts in the output. There is therefore, in
my opinion, a clear distinction between Colpitts and Bald-
win, and I do not think that the latter can be said to
infringe the former.

It now remains to be determined whether Arnold is
infringed by Baldwin. Here we find considerable similar-
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ity in that the amplifying elements of both devices consist
of audions only. The terms “high” and “low” in re-
spect of impedance, voltage, and current, are constantly
used in both the patents here in suit, and was used by
counsel in argument, but except in the case of Baldwin
where the different values are known, complete informa-
tion as to the meaning to be ascribed to those terms is
lacking. What then did Arnold regard as a high im-
pedance or a low impedance, what at that time was a
high voltage or a low voltage, and what at that time was
a high current and what was a low current? Arnold has
to do with the amplification of signals in circuits of low
impedance, and in his specification he stresses the fact that
his device “will operate without transformers, from a line
of low impedance for example, 250 ohms, into a like line
with a resultant current much greater, fifty or more times
greater, than would flow in the second circuit if it were
directly connected to the first circuit”. We may there-
fore assume that to Arnold 250 ohms was low, and he
refers to 100,000 ohms as being very high. High voltage,
as used in the expression ‘“high voltage output” of
Arnold, can, I think, be interpreted by reference to the
patent where it is stated that a “high voltage output
audion ” is one which amplifies or steps up the voltage
to as much as thirty times its original value without the
use of transformers. The audion in the Arnold circuit is
not, however so far as I can see, described as a part of
the circuit in the specification of the patent. It would
appear that what Arnold had in mind was not that “high
voltage” is 100, or 1,000 or more volts, but rather the
amplifying capacity of the audion. We have no evidence
as to the amplifying qualities of audions known at that
time and we cannot say how they compared with the
figures mentioned by Arnold. We can only assume that
he regarded an amplifying ability of thirty times, as
classifying the audion as “high voltage”. His (Arnold)
output audion he calls a “high current output” audion
but again he fails to define what is a “high current”.
We may assume the current was higher than that in the
high voltage audion, but how much higher than this, or
how much higher than in known types of audion, we have
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no information. He does, however, give some details of

the audion used in describing his device. He states:
Audions may be constructed which will step down the input voltage,
for example, to one-third of its original value. This last mentioned type
of audion has a high current and a low voltage output. Because of its low
impedance, i.e., the low impedance between its cathode and anode, such
type of audion can be worked efficiently in a line of like impedance.
This new type of audion will be referred to as the “high current output
audion ”.
and
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The audion 2 (that is the high current audion) acts as an amplifier in ¢y A%:g A, L,

which the current is increased and the voltage lowered in its output circuit.
and

Because of the fact that the impedance between the cathode and anode
8 of the audion 2 is lowered, it can be worked effictently into a line 16 of
similarly low impedance.
and the device as a whole will, for example:
Work from an incoming line of 250 ochms impedance into an outgoing line
of like impedance with a resultant current of more than fifty times that
which would flow into the outgoing line if the latter were directly con-
nected to the incoming line.

This is quite specific and irrespective of what the current
may be, and however measured, the voltage of the output
of this audion is lower than the voltage of the input and
may be as low as one-third of the same, while at the same
time the output impedance is low and it is presumed that
it approximates 250 ohms since it was intended to connect
with a line of that impedance.

Let us now examine Baldwin in the light of what I have
just said concerning Arnold. Audion 224 of Baldwin has
high amplifying capacity, it being admitted that three-
tenths of 1 volt applied to the input gives a resulting
voltage of 50 in the output, or an amplification of 168 as
compared with Arnold’s 30. The 224 audion contains one
additional element to the audion shown in Arnold. Cornell
called it a “screen grid tube” and stated that “it is a
development of late years, wherein a high rate of ampli-
fication is realized over what was had in the days of
Colpitts and Arnold; by virtue of the introduction of this
screen grid this tube steps up the voltage that is applied
to the grid and in addition increases the current at the
same time; in other words, it is an energy amplifier, which
is the standard and common action of all conventional
tubes ”. Hence, under the Arnold classification it might
be called a high voltage output audion, but it is an audion
of a type unknown to Arnold at that time.

Maclean J.
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Jo33 We may now consider the 250 B and C audions of
Wesmax  Baldwin. Audions of this type, according to Cornell, have
%‘(‘j"}‘l‘;g’ an amplifying ability of 3 times, and the two combined

avp  as in Baldwin produce a voltage amplification of 6 times,

%’;ch:,? that is to say, the 50 volt output of the 224 audion im-

C°1-)LTD- pressed on the grid of B, results in a voltage of 300 at the

Bamowin output terminals of the Baldwin device. As for the out-

oNTR-  put current, this is stated to be 37/1000 ampere, but having

CA%gio or 10 information in regard to Arnold, one cannot say whether

—" it is higher or lower than Arnold. In so far as impedance

MacleanJ. ig concerned, the impedance of the output of Baldwin is

stated to be 8,000 ohms, though that of a single 250 audion

is stated to be 1,800 to 2,000 ohms. In any case it is

materially higher than the 250 ohms mentioned by Arnold.

Coming now to the matter of transformers. In exhibit

10, it is agreed in regard to Baldwin that, “in all cases

a matching transformer would be used to couple the other

circuits to the main amplifier”, an exception however

being that when a phonograph pick-up is used the latter

is connected directly to the input of the amplifier without

a matching transformer. In other words, notwithstanding

the statement of the defendant’s counsel, there appears to

be a definite effort to at least approximately match the

impedance of the different portions of the circuits and of

the device. Are transformers necessary for the efficient

and satisfactory working of Baldwin? Waterman says you

can feed directly from a modern microphone into the input

of Baldwin without a transformer coupling between the

microphone and the amplifier with entire success “but

you might or might not desire to do it”. In respeet of

feeding the output into the low impedance loud speaking

device Waterman says it can be done, “but if taken in

series it is in the order of 3,500 ohms and with a loud

speaker of 16 ohms you would not get an entirely efficient

operation without the function of a transformer taking

place again in tubes B and C”. On the other hand,

Cornell stated definitely that it is not practical to dis-

pense with transformers in public address systems, and, I

think that transformers are necessary for the satisfactory
operation of Baldwin as used.

There remains to consider the connection between the

A and B tubes in Baldwin, and the corresponding connee-
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tion in Arnold. Prior to Arnold, the usual way of connect-
ing audions in cascade was to use transformers between
the output of one audion and the input of the next. Arnold
simply eliminates the transformers and his system is a
direct connection between two audions, consisting of a wire
and a battery. In Baldwin we have the same direct con-
nection between the two audions but he simplifies it by
leaving out Arnold’s battery. I do not find any claim to
invention in regard to this direct connection, and Water-
man stated that direct coupling between circuits is often
used and has been a generally accepted practice for the
past twenty-five or thirty years.

So far as the principle of the matching of impedances
is concerned that was well known before Arnold, and there-
fore was not subject matter for a patent. Arnold claims
a combination of a high voltage audion connected to a
high current audion. Audion A of Baldwin might be called
a high voltage audion, according to Arnold’s definition, but
Arnold does not claim the audion itself, he claims the
combination of elements constituting the circuit arrange-
ment or system; audions B and C of Baldwin are not high
current audions within the definition of Arnold. Arnold
calls for high current and low or reduced voltage in the
output, whereas the B and C audions of Baldwin separately
give a three-fold increase in voltage, and when combined
a six-fold increase in voltage, as well as a high current.
The Arnold device is limited to repeating and amplifying
a signal from one low impedance line to another of like
character without the use of transformers; Baldwin is never
used without transformers and, upon the evidence, I do not
think it could function successfully without transformers.
Baldwin, I think, seeks the amplification of energy in pro-
gressive stages in which the voltage is progressively ampli-
fied and the ecircuits are matched where necessary, with
transformers, in order to secure the maximum of efficiency,
whereas Arnold contemplates an amplification of voltage
in his first element and a lowering of voltage and a higher
current in his output element. The combination of Arnold,
and Baldwin not only represent different combinations and
circuit arrangements, but they produce results which vary.
Arnold claims a simple combination of two audions of
different characteristics and he defines those characteristics.

141

1933
N
‘WESTERN
ELECTRIC
Co. Inc.
AND
NorTHERN
Erecraic
Co. L.
v,
Barpwin
INTER-
NATIONAL
Rabro op

CaNapa, Lip.

Maclean J.



142 EXCHEQUER COURT OF CANADA [1934

1988 Baldwin also employs two audions of different character-
Westery  1Stics but not the same combination as Arnold; while the
%“gcl“’l‘;gc first audion of Baldwin might possibly be classed as a
N hlgl} voltage audion under Arnold’s classification, the second
Frzorme  udion cannot be classified as a high current audion, and
CObLTD- therefore Baldwin does not use a combination of a high
Banwix voltage audion, and a high current audion, as defined by
1&‘;;‘5;:\1‘ Arnold. Therefore, in my opinion, Baldwin does not in-
Rapoor fringe Arnold.

CAN"E;LTD' A true construction of both patents in suit, in my opin-
MacleanJ. jon, limits the monopoly claimed to the precise combina-
" tion described, and by that limitation Colpitts and Arnold
are each bound. If the claims of these patents purport to
go beyond this, then such claims, if not the patents them-
selves, would be void. These are not cases, I think, where

the doctrine of equivalency applies.
Finding there is no infringement, it is not necessary to
discuss any other phases of the case developed at the trial.
The action is therefore dismissed and the defendant will

have its costs.
Judgment accordingly.

1932  BETWEEN:
Nov. 29,30, HIS MAJESTY THE KING,

Dec.1,2,5,6 .
YRR PLAINTIFF;

14,15. AND

1983 SOUTHERN CANADA POWER CO. LTD.,

Jan. 26,27
&8, DEFENDANT.

1933 Damages to Canadian National Railways—Canadian National Railways
Dee. 29, Act—Action instituted in the name of His Majesty the King—Juris-
—_ diction—Ezchequer Court Act.

Held: That as the Canadian National Raidlways Act, R.S.C. 1927, ¢. 172,
does not vest ownership of the government railways in the Canadian
National Railway Company, it being entrusted only with the manage-
ment and operation of the railways as an agent or mandatory for the
government, they remaining the property of the Crown, an action
for damages to the Canadian National Railways, brought in the name
of His Majesty the King, is properly instituted.

This action was brought for the recovery of a sum of money for damages
caused through the derailment of a train of the Canadian National
Railways in consequence of a wash-out of the embankment between
the viaduct over the highway and the bridge crossing the St. Francis
River, near Drummondville, P.Q. The Court found that the dam of
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the defendant company at Hemmings Falls was responsible for the
wash-out of the railway embankment at Drummondville and the derail-
ment of the train; that the accident was not the result of vis major
nor was it caused by the fault or negligence of the Plaintiff; that
consequently the defendant company is liable to the Plaintiff.

ACTION by the Crown to recover a sum of money for
damages allegedly suffered by it through the negligence
of the defendant company.

The action was tried before the Honourable Mr. Jus-
tice Angers, at Montreal.

Hon. J. E. Perrault, K.C.; Napoleon Garceau, K.C., and
J. P. Pratt, K.C., for the plaintiff.

A. Decary, K.C., and J. Marier, K.C., for the defendant.

The facts are stated in the reasons for judgment.

AngGers J., now (December 29, 1933) delivered the fol-
lowing judgment:

[The learned Judge stated the nature of the action and
then continued.]

The first question I shall examine is whether the plain-
tiff was, at the time of the accident, the owner of the rail-
way line and of the locomotive and cars which were dam-
aged.

Up to 1899 the railway line running from Charny to
Ste. Rosalie and passing at Drummondville was the prop-
erty of the Drummond County Railway.

By the Statutes 62-63 Victoria, chap. 6, assented to on
August 11, 1899, the Governor in Council was authorized
to purchase from the Drummond County Railway Com-
pany and the latter was authorized to sell and convey to
Her Majesty the whole of the railway and undertaking
of the company, including its main and branch lines of
railway and all buildings, fixtures and appurtenances ap-
pertaining thereto. Section 1 of the statute stipulates that
upon such purchase being effected the said railway and
its branch lines shall become and form part of the Inter-
colonial Railway and may be operated as such.

Before dealing further with this Act, I believe 'it ex-
pedient to mention that in virtue of section 145 of The
British North America Act, 1867, it became the duty of
the Government and Parliament of Canada to provide for
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the commencement within six months after the Union of
a railway connecting the River St. Lawrence with the
City of Halifax, in Nova Scotia (called the Intercolonial
Railway in the preamble of said section) and for the con-
struction thereof without intermission and its completion
with all practicable speed. )

In order to provide for the fulfilment of the duty im-
posed on the Government and Parliament of Canada as
aforesaid, an act intituled “An Act respecting the con-
struction of the Intercolonial Railway” was passed and
assented to on December 21, 1867 (31 Viet. chap. 13).

Section 1 of this act stipulates that there shall be a rail-
way constructed, connecting the Port of Riviére du Loup
(in the Province of Quebec) with the line of railway lead-
ing from the City of Halifax (in the Province of Nova
Scotia), at or near the Town of Truro, and that such rail-
way shall be styled and known as “The Intercolonial
Railway.”

Section 2 of the said act says inter alia: “ The said rail-
way shall be a public work belonging to the Dominion of
Canada.”

Since its construction the Intercolonial Railway has
always been the property of the Crown. We find it de-
fined in the following statutes: 44 Viet. chap. 25, s. 122,
An Act to amend and consolidate the Laws relating to
Government Railways; R.S.C. 1886, chap. 38, s. 67, An
Act respecting Government Railways; 54-55 Viet., chap.
50, An Act respecting the Intercolonial Railway; R.S.C.,
1906, chap. 36, s. 80, An Act respecting Government Rail-
ways; R.S.C., 1927, chap. 173, s. 83, An Act respecting
Government Railways. The several sections of the acts
above referred to, which define the Intercolonial Railway,
with the exception of section 122 of chapter 25 of 44 Vic-
toria and section 67 of chapter 38 of the Revised Statutes
of Canada of 1886, which are somewhat less explicit, stipu-
late that all railways, branches and extensions thereof,
etc., vested in Her or His Majesty, as the case may be,
under the control and management of the Minister (i.e.
the Minister of Railways and Canals), and situated in the
Provinces of Quebee, Nova Scotia and New Brunswick,
are hereby declared to constitute and form the Intercol-
onial Railway.
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It may perhaps be noted that the Intercolonial Railway
which, according to the statute 31 Vict., chap. 13, was to
connect the Port of Riviére du Loup, in the Province of
Quebec, with the line of railway leading from the City of
Halifax, in the Province of Nova Scotia, at or near the
Town of Truro, was later extended, in the Province of
Quebee, from Riviére du Loup to Hadlow, as appears from
the definitions in sections 122 of 44 Viet., chap. 25, and 67
of chap. 38 of the Revised Statutes of Canada of 1886.
Hadlow is situated between Lévis and Charny, a short
distance east of the latter place, reference to which is made
from time to time in the testimonies of some of the wit-
nesses.

The statute 62-63 Victoria, chap. 6, previously referred
to, which authorized the Governor in Council to purchase
the Drummond County Railway was to come into force
as soon as another act, namely an “ Aet to confirm an
agreement entered into by Her Majesty with the Grand
Trunk Railway Company of Canada, for the purpose of
securing the extension of the Intercolonial Railway Sys-
tem to the City of Montreal,” (62, 63 Vict. chap. 5) was
brought into operation by the Governor General’s procla-
mation. A proclamation was issued, dated the 21st of
September, 1899, declaring that the said act (62-63 Viet.
chap. 5) would come into force on the 26th of the same
month; a copy of this proclamation was filed as exhibit 1.

Pursuant to the authorization conferred by the statute
62-63 Victoria, chap. 6, an Order in Council was passed on
November 4th, 1899, recommending the purchase by the
Governor General in Council from the Drummond County
Railway Company of the whole of its railway and under-
taking; a copy of this Order in Council was filed as
exhibit 3.

By deed in private writing dated November 7, 1899, a
duplicate whereof was produced as exhibit 2, the Drum-
mond County Railway Company sold to Her Majesty the
whole of its undertaking and railway, including its main
line and branches and their connection, and namely “ the
line of railway extending from Ste. Rosalie, a point on
the Grand Trunk Railway in the Province of Quebeec, to
a point on the western side of the Chaudiére River where

the said line of railway connects and joins with the Grand
80700—1a
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1033 Trunk Railway.” The point referred to is Chaudiére.
TeeKing  LThe Drummond County Railway has since been the prop-
Sovmumny €LY of the Dominion of Canada and has formed part of the
Canspa Intercolonial Railway.

EOWER By the statute 9-10 Geo. V, chap. 13, assented to on June
Angersd. 6, 1919, the Canadian National Railway Company came
—  into existence. This statute is now chapter 172 of the
Revised Statutes of Canada, 1927.
In virtue of section 3 of chapter 172 (section 1 of chap.
13 of 9-10 Geo. V), the Governor in Council may nominate
such persons as may be deemed expedient, not less than
five nor more than fifteen (increased to seventeen by 21-22
Geo. V, chap. 8, s. 1), to be directors of the company and,
upon such nomination being made, the persons nominated
and their successors, and such other persons as may from
time to time be nominated by the Governor in Council are
incorporated as a company under the name of Canadian
National Railway Company. Then the directors appointed
by the Governor in Council are, under the statute, deemed
to be the company.
Section 19 of said chapter 172 contains the following pro-
visions, reproduced literally from the statute 9-10 Geo. V.
chap. 13, section 11:

19. The Governor in Council may from time to time by Order in
Council entrust to the Company the management and operation of any
lines of railway or parts thereof, and any property or works of whatsoever
description, or interests therein, and any powers, rights or privileges over
or with respect to any railways, properties or works, or interests therein,
which may be from time to time vested in or owned, controlled or occu-
pied by His Majesty, or such part or parts thereof, or rights or interests
therein, as may be designated in any Order in Council, upon such terms
and subject to such regulations and conditions as the Governor in Council
may from time to time decide; such management and operation to con-
tinue during the pleasure of the Governor in Council and to be subject
to the termination or variation from time to time in whole or in part
by the Governor in Council.

Acting under the authority conferred upon him by sec-
tion 11 of chapter 13 of 9-10 Geo. V, the Governor in Coun-
cil on the 20th of January, 1923, entrusted to the Canadian
National Railway Company the management and operation
of, among other lines, the Intercolonial Railway, as appears
from a duly certified copy of an Order in Council filed as
exhibit 4.

It seems obvious to me that under the Statute incorpor-
ating the Canadian National Railway Company, the latter
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is not vested with the ownership of the Government Rail-
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ways, but that it is only entrusted with the management and Tar Kine
operation of the railways, which remain the property of the g > =

Crown. See Dominion Building Corporation v. The King
(1).

If we refer to the sections of the act relating to the
“Powers of the Company” and to ‘“Finance,’ we see,
among other things, that the company cannot abandon
any lines and cannot issue securities without the approval
of the Governor in Couneil; this is surely not consistent
with the right of ownership.

Now if we turn back to section 15 of the act (chap. 172),
relating to the costs of administration and operation of the
railways, we find the following stipulations:

15. Notwithstanding anything in the Government Railways Act or the
Consolidated Revenue and Audit Act, all expenses incurred in connection
with the operation or management of the Canadian Government Rail-
ways, under the provisions of this Aet, shall be paid out of the receipts
and revenues of the Canadian Government Railways.

2. In the event of a deficit occurring at any time during any fiseal
year the amount of such deficit shall from time to time be payable by
the Minister of Finance out of any unappropriated moneys in the Con-
solidated Revenue Fund of Canada, the amounts paid by the said Minister
under this section to be included in the estimates submitted to Parliament
at its first session following the close of such fiscal year; and in the event
of a surplus existing at the close of any fiscal year such surplus shall be
paid into the said fund.

The receipts and revenues of the Government railways
are the property of the Government; the Canadian Na-
tional Railway Company merely has the administration or
management of these funds and out of them it pays the op-
erating and administrative expenses; if there happens to be
a deficit in any fiscal year, it is paid out of the unappro-
priated moneys in the Consolidated Revenue Fund of the
Dominion; if, on the contrary, there is a surplus, it must
be paid into the said fund.

The Canadian National Railway Company is in fact only
an agent or mandatory for the Government.

It has been argued on behalf of the defendant that, under
section 33 of the act, the action should have been brought
in the name of the Canadian National Railway Company
and that it should have been taken before the Superior
Court of the Provinee of Quebec.

(1) (1930) App. Cas. 90, at 96.
80700—13a
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The material provisions of section 33 read as follows:

33. Actions, suits or other proceedings by or against the Company in
respect of its undertaking or in respect of the operation or management
of the Canadian Government Railways, may, in the name of the Company,
without a fiat, be brought in, and may be heard by any judge or judges
of any court of competent jurisdiction in Canada, with the same right of
appeal as may be had from a judge sitting in court under the rules of

court applicable thereto.
2 * ® * * * * * * * *

3. Any court having under the statutes or laws relating thereto
jurisdiction to deal with any cause of action, suit or other proceeding,
when arising between private parties shall, with respect to any similar
cause of action, suit or other proceeding by or against the Company, be
a court of competent jurisdiction under the provisions of this section.

The first paragraph of section 33 is not imperative, but
merely permissive: it uses the word “may.” It does not
deprive His Majesty of the right to sue in his own name. It
may be that the action could have been taken in the name
of the Canadian National Railway Company, but I am not
called upon to express any opinion on the subject and I
shall refrain from doing it.

Having reached the conclusion that His Majesty had the
right to institute the action in his name, the question of
jurisdiction raised by the defence offers no difficulty: under
section 30, subsection (d) of the Exchequer Court Act
(R.S.C., 1927, chap. 34) the Court has concurrent original
jurisdiction in Canada in all actions and suits of a civil
nature at common law or equity in which the Crown is
plaintiff or petitioner. Moreover it is well established law
that His Majesty can choose his tribunal: See Chitty on
Prerogatives, p. 244; Cawthorne v. Campbell, Lowndes et al
(1); Attorney-General and Humber Conservancy Commis-
sioners v. Constable (2); Attorney-General v. Walker (3);
Farwell v. The Queen (4). I have no hesitation in saying
that this Court has jurisdiction to take cognizance of the
present case.

[The learned Judge here considered the evidence adduced
at the trial of the action and found that the defendant com-
pany was liable to the Plaintiff in the sum of $80,923.20 and
costs.]

Judgment accordingly.

(1) (1790) 1 Anstr. pp. 205 and (3) (1877) 25 Grant, p. 233;
208, in note. (1878-1879) 3 O.AR,, 195,

(2) i;g79) L.R., 4 Ex. Div., P. (4) (1893) 29 S.C.R., 554.
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BETWEEN: 1934

B. HOUDE COMPANY LIMITED, Jan. 15 & 22.
APPELLANT; Az_ai 1.
AND

i

COMMISSIONER OF PATENTS,
RESPONDENT.

Trade-Marks—Petition to register—Appeal from Regisirar of Trade-
Marks—" Royal Flush”—Unfair Competition Act.

Held: That the Unfair Competition Act, 2223 Geo. V, ¢. 38, does not
prohibit the use of the word “Royal” in a trade-mark.

2. That the use of the word “Royal” in connection with tobacco, cigars,
cigarettes and cigarette papers is not misdeseriptive of the character
or quality of the wares, or of the conditions of their production or
place of origin.

APPEAL from the decision of the Registrar of Trade-
Marks refusing to register the words “Royal Flush” as
a trade-mark.

The appeal was heard before the Honourable Mr. Justice
Angers, at Ottawa.

0. M. Biggar, K.C., and M. B. Gordon for appellant.

E. G. Gowling for respondent.

The facts are stated in the reasons for judgment.

Axcers J., now (April 11, 1934) delivered the follow-
ing judgment:

On September 14, 1933, the petitioner filed with the
Commissioner of Patents an application for the registration
of the words “Royal Flush” as a trade-mark for use in
association with tobacco, cigars, cigarettes and cigarette
papers.

On November 7, 1933, the Commissioner of Patents
notified the petitioner that, as the trade-mark contained
the word “Royal ”, it could only be registered by express
warrant of His Majesty.

On November 10, 1933, the petitioner’s solicitors directed
an inquiry to the Commissioner of Patents as to the sta-
tutory ground upon which, in the exercise of his juris-
diction, he reached the conclusion set out in his notifica-
tion; on January 5, 1934, the Commissioner advised that
registration of no trade-mark containing the word “Royal”
could be granted and that authority had been given by
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Order in Council (No. 205/2555) dated December 12, 1933,

B.Houne Co, for the return of the fee paid on the application.

LiMrTep

‘CoMMIs-
SIONER OF
PATENTS.

AngersJ.

By its petition setting forth the above recited facts and
alleging besides that the said fee had been returned to the
Commissioner, The B. Houde Company Limited asks for
the direction of the Court for the registration of the trade-
mark in question. The petition is supported by the usual
affidavit, to which are attached a copy of the application
for the registration of the trade-mark “Royal Flush”
dated the 13th of September, 1933, a copy of the Com-
missioner’s notice of refusal dated the 7th of November,
1933, a copy of petitioner’s solicitors’ letter to the Commis-
sioner dated the 10th of November, 1933, and a copy of
the Commissioner’s reply to said solicitors dated the 5th
of January, 1934. ’

The facts are not disputed and the only question to
decide is whether the law prohibits the use of the word
“Royal” in a trade-mark. I have reached the conclu-
sion that it does not for the following reasons.

Sections 13 and 14 of the Unfair Competition Act, 1932
(22-23 Geo. V, chap. 38) enumerates the emblems or
symbols which may not be adopted as a trade-mark;
neither forbid the use of the word “Royal ”.

Counsel for the Commissioner urged that the trade-mark
“Royal Flush” is misdescriptive and as such objection-
able under subsection (¢) of section 26. I must say that
I fail to see how the words “ Royal Flush ” used in con-
nection with tobacco, cigars, cigarettes and cigarette papers
may possibly be misdescriptive of the character or quality
of the wares or of the conditions of their production or
of their place of origin.

Counsel for the Commissioner, in support of his conten-
tion, cited the case of Carron Co’s Application (1). The
Carron Company, incorporated by Royal Charter, had regis-
tered in 1881 a trade-mark. In 1909 the company applied
for leave to alter its trade-mark, one of the alterations being
the addition thereon of the words “ Carron Company, In-
corporated by Royal Charter 1773 ”. The registrar refused
to allow the alteration because of the word “ Royal ”, rely-
ing on Rule 12 of the Trade-Marks Rules of 1906. The
company appealed and the Court (Swinfen Eady, J.) up-
held the registrar’s decision.

(1) 27 RPC, 412.
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Rule 12 of the Trade-Marks Rules, 1906, which were 1954
in force when the judgment in the case of Carron Co’s B. Hous Co.
Application was rendered, read, in part, as follows: Loy

v,
12. Representations of the Royal Arms or Royal Crests, or arms or ~ ComMmMis-

crests so nearly resembling them so as to lead to mistake, or of British SIONER OF
Royal crowns, or of the British mational flags, or the word Royal or P ‘m;ms‘
any other words, letters, or devices calculated to lead persons to think AngersJ,
that the applicant has Royal patronage or authorization, may not appear —_
on trade-marks the registration of which is applied for.

Rule 12 prohibits expressly the use of the word “Royal”.
We have no similar provision in our law. The decision in
the case of Carron Co’s Application is, in the circumstances,
of no assistance.

In the case of The Royal Worcester Corset Co’s Applica-
tion (1) it was held that the use of the word “Royal”,
without reference to the place of manufacture, would sug-
gest royal patronage and would therefore be calculated to
deceive within the meaning of section 11 of the Trade-
Marks Act, 1905.

Clause 11 reads thus:

11, It shall not be lawful to register as a trade-mark or part of a
trade-mark any matter, the use of which would by reason of its being
calculated to deceive or otherwise be disentitled to protection in a .court
of justice, or would be contrary to law or morality, or any scandalous
designs.

There is no provision similar or equivalent to section 11

in the Unfair Competition Act.

I must assume that the legislators, who were undoubt-
edly aware of rule 12—section 14 of the Unfair Competition
Act seems to have been derived therefrom—intentionally
omitted the word “Royal” from the list of emblems or
symbols, the use of which they intended to forbid.

I may add that I cannot see how the use of the mark
“Royal Flush”, the name of what is commonly known
as a valuable hand in the game of cards called poker, in
connection with tobacco, cigars, cigarettes, and cigarette
papers, could suggest Royal patronage.

I think that the petitioner is entitled to the registration
of the trade-mark “Royal Flush ”’, in accordance with its
application of the 13th of September, 1933, and the Com-
missioner of Patents is accordingly directed to register it.

There will be no costs on the petition.

Judgment accordingly.

(1) 26 R.P.C, 185.
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BETWEEN:
WILLIAM CHIPMAN............... SUPPLIANT;
AND
HIS MAJESTY THE KING........ RESPONDENT.

Crown—Jurisdiction—Exchequer Court Act—Rideau Canal Act—British
North America Aci—Crown as Trustee—Statute of Limitation—N on-
Assignability of clatm against the Crown.

Held: That the Exchequer Court has jurisdiction to entertain an action
arising out of the taking of lands under the Rideau Canal Act, 8 Geo.
IV, c. 1.

2. That the Crown can only be constituted a trustee by express statutory
provisions or a contract to which the Crown is a party.

3. That a claim against the Crown, in the absence of acquiescence, is not
assignable.

PETITION OF RIGHT by the suppliant claiming com-
pensation for lands taken by the Crown under the pro-
visions of the Rideau Canal Act.

The action was heard before the Honourable Mr. Justice
Angers, at Ottawa.

R. V. Sinclair, K.C., for suppliant.
F. P. Varcoe, K.C., for respondent.

The facts are stated in the reasons for judgment.

Ancers J. now (April 7, 1934) delivered the following
judgment:

This is a petition of right by which the suppliant seeks
to recover from the Crown the sum of $5,600 in the follow-
ing circumstances.

The Canada Company, assignor to the suppliant, in
virtue of an assignment filed as exhibit K, of the right,
title, claim and demand it might have against the Crown
for compensation under the Rideau Canal Act or other-
wise, was incorporated by charter issued under the Great
Seal of the United Kingdom of Great Britain and Ireland
on the 19th day of August, 1826. A copy of the charter
appears in the Appendix to the Journal of the House of
Assembly of Upper Canada (1835), filed as exhibit E.

This charter was granted in pursuance and under the
authority of an Act which came into force on the 27th day
of June, 1825, entitled “An Act to enable His Majesty
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to grant to a Company, to be incorporated by charter, to
be called ‘The Canada Company’, certain lands in the
Province of Upper Canada, and to invest the said Company
with certain powers and privileges and for other purposes
relating thereto ” (6 Geo. IV (Imp.), ch. 75) : see exhibit E.

The Canada Company was thus incorporated for the
purpose of acquiring from the Crown, in right of the
Province of Upper Canada, the whole of the Crown reserves
and one half of the Clergy reserves in those townships
which, on or before the 1st of March, 1824, were actually
laid out in the several districts of Upper Canada, except
such portions of the Crown and Clergy reserves granted
or demised on, lease, or occupied on the licence or promise
of the Government, or appropriated to public or clerical
purposes, or occupied without disturbance for ten years, or
which might be peculiarly convenient or necessary for the
public service or for ecclesiastical objects such as the erec-
tion of churches, school houses or parsonage houses, with
small pieces of land to be used as burying grounds, yards
or gardens. )

Previous to the issuing of the charter, namely, on the
26th of November, 1824, an agreement had been made
between the Earl of Bathurst, His Majesty’s Secretary of
State for the department of the Colonies, and a Committee
of subscribers to the company to be incorporated for the
sale of the aforesaid lands to the company, providing inter
alia for the appointment of Commissioners to ascertain the
quantity of lands to be purchased by the company, the
price to be paid therefor and the mode of payment: see
exhibit E.

Another agreement was made between The Karl of
Bathurst, on behalf of His Majesty’s Government, and sub-
scribers of the company to be incorporated, on the 23rd of
May, 1826, by which a block of land in the territory pur-
chaged by the Crown from the Indians was substituted to
and in lieu of the lands which, under the first agreement,
were to be taken from the Clergy reserves and by which
the terms of payment were modified and certain conditions,
immaterial herein, were added; this new agreement is also
to be found in exhibit E. \

Among the lands alleged to have been purchased by The
Canada Company from the Crown, pursuant to the afore-
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1934 gaid agreements and for which it received a patent, was a

Nyt

curvan lot described as lot number five (5) in the Sixth concession
Y of the Township of South Crosby, in the County of Leeds,

Tar Kiva. T
— _containing two hundred acres, as appears by a copy of the

Angersd. - hatent dated the 2nd of November, 1832, filed as exhibit D.
The grant and the description of the property in the

patent read as follows:

We have given and granted and by these Presents do give and grant
unto the said Canada Company and their Successors forever all those
certain parcels or tracts of land situate in Our said Province and con-
taining by admeasurement One Hundred and Ten Thousand six hundred
and thirty-eight acres be the same more or less Being amongst other lands
lot Number five in the Sixth concession of the Township of South Crosby
in the Couniy of Leeds containing Two hundred acres To Have and To
Hold the said several parcels or tracts of land hereby given and granted
to the said Canada Company and their assigns forever Saving reserving
and excepting to Us Qur Heirs and successors to and for the use as well
of Us Our Heirs and successors as of All Our loving subjects all navigable
streams waters and watercourses with the beds and banks thereof running
flowing or passing in over upon by through or along any of the said
parcels or tracts of land hereinbefore given and granted to the said Canada
Company and their assigns and also saving and reserving to Us Our Heirs
and Successors all mines of gold and silver that shall or may hereafter
be found on any part of the said parcels or tracts of land hereby given
and granted as aforesaid.

Then the patent contains a proviso regarding lots or parts
of lots, among the lands granted, which may be required
by the Crown for canals, roads, forts or other public pur-
poses; this proviso is in the folowing terms:

Provided also if any of the said several lots or pieces of land hereby
granted by Us to the said Canada Company their successors or assigns or
any part thereof shall be required for canals roads the erection of forts
hospitals arsenals or any other purpose connected with the defence or
security of the said Province then all and every the said lands which may
be so required for any or either of the purposes aforesaid shall revert to
and become vested in Us Our Heirs and Successors upon a requisition for
the same being made either by an act of the Legislature of Our said Prov-
ince or by the Governor, Lieutenant Governor or person administering the
Government of Qur said Province or by his direction and this Our
grant of such lands which shall be so required shall upon and after such
requisition for the same being made be null and void and of non effect
so far as respects such lands any thing herein contained to the contrary
in anywise notwithstanding And We do hereby declare that in any such
event We Our Heirs and Successors will name one arbitrator who shall
in concurrence with an arbitrator to be appointed by Canada Company
or their grantees or lessees and a third arbitrator to be chosen by such
arbitrators determine what price it is reasonable should be paid by Us
Our Heirs and Successor’s to the said Canada Company their grantees or
lessees for any lands that may be so resumed by Us Our Heirs or
Successors which determination shall be made by the voice of the majority
of the said arbitrators.
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An Act concerning the Rideau Canal was passed on the
17th of February, 1827 (8 Geo. IV, ch. 1), which pro-
vided, among other things, that the officer employed to
superintend the construction of the canal should have full
power and authority to enter into and upon the lands or
grounds of or belonging to any person or persons, bodies
politic or corporate, and to survey and take levels of the
same or any part thereof and to set out and ascertain
such parts thereof as he should think necessary for the
proper making of the canal.

The said act also provided that the price or compensa-
tion to be paid for lands taken for the purposes of the
canal should be determined by agreement with the owners
or, if no agreement could be made, by arbitration.

[The learned Judge referred to the pleadings and then
continued.]

At the trial admissions were filed by the parties read-
ing as follows:

THE PARTIES HERETO, in addition to the admissions in the Plead-
ings herein, make the following admissions for the purposes of this suit,
only:

(1)—The Officer employed by Her Majesty to superintend the con-
struction of the Rideau Canal, entered upon Lot (), in the 6th Con-
cession of the Township of Crosby, in the County of Leeds, in the new
Province of Ontario, and surveyed the lands comprising 60 acres, 1 rood
and 33 perches, referred to in paragraph 7 of the petition of right, being
the part thereof which he deemed necessary for the making of the said
Canal, and the boundaries were marked first by pickets, as shown on
Burroughs’ plan dated 1839 (Exhibit A) and later by boundary stores in
the same positions as the pickets, as shown on Snow’s plan 1850 (Exhibit
B). Chewett's plan 1829 (Extract therefrom Exhibit C) shows the lands
coloured red but does not show any boundary pickets or stones, although
in the cases of some other lots taken boundary stones are shown on this
plan.

(2)—The Rideau Canal was finished and opened for navigation in May,
1832. The patent to the Canada Company (Exhibit D), being one of a
number of patents granted by the Crown to the Canada Company, cover-
ing the lands in question, was dated November 2nd, 1832. This patent
was issued pursuant to an arrangement which is disclosed by the following
instruments contained in Exhibit E, being Appendix to Journal of the
House of Assembly of Upper Canada, 1835, Vol. 2, No. 39: (a) the minutes
of arrangement between Lord Bathurst, Colonial Secretary, and the pro-
moters of the company, dated 26th November, 1824; (b) amending arrange-
ment dated 23rd May, 1826; (c) charter of the Canada Company dated
19th August, 1826. In addition reference should be made to the statute
authorizing the charter, being (1825) 6 Geo. IV, chap. 75 (Imp.) (Exhibit
E). .
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(3)—Pursuant to the arrangement, commissioners were appointed to
value the lands. The commission and instructions are contained in Exhibit
E. The valuation was duly made.

(4)—A certain book of the Canada Company called “Register of
Lands” contains the following entry:
Number of Acres
Concession Lot Crown Reserve
6 5 200

This Register was dated 30th September, 1826. This admission how-
ever implies no admission by the Attorney-General as to the nature or
purpose of such Register, or as to the effect of the entry therein.

(5)—Payments to the Government were made by the Canada Com-
pany as follows: 1827, £20,000; 1828, £15,000; 1829, £15,000; 1830, £15,000;
1831, £16,000; 1832, £17,000; 1833, £18,000; 1834, £19,000; 1835, £20,000;
and in each of the seven succeeding years the sum of £20,000.

(6)—No voluntary agreemeni was ever made for the payment of com-
pensation in respect of the 60 acres, 1 rood, 33 perches in question nor was
any arbitration had to award compensation nor has any compensation been
paid in respect of the said lands. But pursuant to a certain statute, 2 Vict.,
chap. 19, a proclamation was issued dated 7th September, 1839, requiring
claims to be filed before 1st April, 1841 (Exhibit F). Following this
proclamation and notice a claim for compensation was made by the
company (Exhibiy G). The company was notified that the claim did not
comply with the requirements of the Public notice as appears by Exhibit
H. Other correspondence relating to this claim is contained 1n Exhibit 1.

(7)—The Canada Company never entered into possession of the said
lands. The purchasers of the lots comprising the 27 acres, 3 roods and
24 perches reterred to in paragraph 7 of the petition of right, and their
heirs, successors and assigns have been in exclusive, adverse and open
possession since the respective dates when the lots were sold.

(8)—The lands in question herein were not at any time resumed by
the Crown under the proviso in that behalf contained in the patent issued
in November of 1832.

(9)—The Canada Company executed the instruments in favour of the
supphant, W.lliam Chipman, mentioned in the petition of right, viz., a
deed dated 3lst January, 1910 (Exhibit J), and an assignment dated 29th
December, 1922 (Exhibit K).

The first question to examine is whether this Court is

-competent to entertain an action arising out of the taking

of lands under the Rideau Canal Act; the Crown denies
the jurisdiction.

The Rideau Canal Act, passed as aforesaid on February
17, 1827, was, by section 27 thereof, declared to be a public
act. When the British North America Act came into force
on March 29, 1867, the Rideau Canal Act was still in force.

Section 3 of the Rideau Canal Act enacts that “such
parts and portions of land or lands, covered with water, as
may be so ascertained and set out by the officer employed by
His Majesty as necessary to be occupied for the purposes of
the said canal * * * ghall be forever thereafter vested
in His Majesty, His Heirs and Successors.”
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In virtue of the statute 7 Viet., ch. 11, intituled “An
Act for vesting in the Principal Officers of Her Majesty’s
Ordnance the estates and property therein deseribed, ete.”,
the Rideau Canal became vested in the Principal Officers
of Her Majesty’s Ordnance in Great Britain.

By the statute 19-20 Viet., ch. 45, the Rideau Canal
was revesied in Her Majesty for the benefit, use and pur-
poses of the Province of Canada: see section VI and the
second schedule.

Under section 108 of the British North America Act and
the third schedule thereto the Rideau Canal became the
property of the Dominion of Canada.

In virtue of sections 129 and 91 of the British North
America Act the Rideau Canal Act, not being repealed
by the Parliament of Canada, became a law of Canada. It
being so, I think that under section 19, subsection (d),
of the Exchequer Court Act (R.S.C. 1927, ch. 34) this
Court has jurisdiction to take cognizance of the present
case: see Henry et al v. The King (1); The Queen v.
Yule (2); see also The Qu'Appelle Long Lake and Sas-
katchewan Railroad & Steamboat Co. et al v. The King
(8); Consolidated Distilleries Ltd v. The King (4).

The next question to determine is whether the south half
of lot 5 taken for the canal, a part whereof was later laid
out in town lots and sold by the Crown, ever became
vested in the Canada Company.

To say the least the proof is most unsatisfactory; it
could hardly be otherwise after a century and more.

[The learned Judge here considered the evidence on this
point and continued.]

I think that so far as the portion of lot 5 which had
been taken or reserved for the canal was concerned, the
patent was ineffective and pro tanto null and void. This
alone would suffice to dispose of the action as brought. If
the Canada Company paid for land which it did not get,
it may have had a recourse against the Crown for the
recovery of the price it paid therefor; I would feel inclined
however to believe that this recourse, if it existed, would
now be prescribed. But, as I am not concerned with a
claim of this nature, I do not think I should express an
opinion on the question and will refrain from doing it.

(1) (1905) 9 Ex. C.R. 417. (3) (1901) 7 Ex. CR. 105.
(2) (1899) 30 8.C.R. 24 at p. 35. (4) (1933) A.C. 508.
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But, if we assume that the grant was only null and void

cmrpmax With respect to the portion of the lot which had actually
Tem ke, Peen taken and used for the canal and that it was valid

AngersJ.

as regards the portion thereof which was later found to be
unnecessary and was laid out into lots and as such sold
by the Crown (with the exception of six lots) between the
years 1873 and 1892, which is apparently the view taken
by the suppliant (see para. 9 of the petition), has the
suppliant got a claim against the respondent for the several
purchase prices obtained by the Crown for the lots so sold?
This is the question which I now propose to examine.

The question, in my opinion, must be answered in the
negative. I do not think that the company ever had any
right to claim and recover from the respondent the sums
which the latter receivd in payment of the lots sold; need-
less to say, the respondent has no more right than the
Canada Company, his assignor, had. If the Crown were not
in a position to give to the purchasers of the lots a good
and valid title thereto, the purchasers would, in my opinion,
be the only ones entitled to recover from the Crown the
sums disbursed for the purchase of these lots. If the com-
pany had a recourse against the Crown in consequence of
the sale by the latter of lands belonging to the company,
its recourse could only have been for the reimbursement of
what it had paid to the Crown for the lands in question,
with perhaps, in addition, interest and damages, or for com-
pensation. But the suppliant, assignee of the company’s
rights, is suing for the prices received by the Crown and
his claim is for the aforesaid reasons unfounded.

Even if I arrived at the conclusion that the company
had in due time a claim against the Crown for the prices
derived by the latter from the sale of the lots as equivalent
to or in lieu of the consideration it had given to the Crown
for the said lots or as equivalent to and in lieu of compen-
sation for the taking of the lands, I think that the claim
was at the time of the commencement of the proceed-
ings herein and had been for a long time previous barred
by the Statutes of Limitation: Imperial Statute 3-4 Wm.
IV, chap. 42; 2 Viet., chap. 19, and R.S.0. 1927, chap. 106;
R.S.C. 1927, chap. 34, s. 32; see McQueen v. The Queen (1).

(1) (1886) 16 S.CR. 1, at 4.
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It was argued on behalf of the suppliant that the Crown
in collecting the purchase prices of lots which belonged to
the Canada Company became trustee for the company.
This contention, to my mind, is ill-founded. The Crown
may perhaps have become a trustee of these moneys for
the purchasers to whom no good and valid title in the
lands passed; but there was no relation of trustee as be-
tween the Crown and the Canada Company. I see no
privity between the Crown and the company or its assign,
the suppliant herein, on the action as brought.

I do not think that the Crown can be placed in the
position of a trustee by implication; the Crown ean only
be constituted a trustee by the express provisions of an
Act of Parliament or a contract to which the Crown is a
party: McQueen v. The Queen (1); The Hereford Railway
Co. v. The Queen (2); Rustomjee v. The Queen (3); see
also Henry et ol v. The King (4); Kinloch v. Secretary of
State for India (5).

Reverting for a moment to the question of compensation,
it is admitted that no agreement was ever made in this
respect and that no arbitration was ever had to fix and
award compensation for the taking of the lands in ques-
tion: see paragraph 6 of the admissions. But the Canada
Company apparently considered at one time that its re-
course against the Crown was one for eompensation in
consequence of the expropriation of the south half of lot
5. Pursuant to an Act intituled “ An Act to limit the
period for owners of lands making claims for damages al-
ready occasioned by the construction of the Rideau Canal
and for other purposes therein mentioned ” (2 Viet., chap.
19) a proclamation dated the 7th of September, 1839, was
issued enjoining all persons having claims for damages sus-
tained in consequence of the canal, locks, ete., being con-
structed in or upon the lands of any of them to prefer
and prosecute such claims in due course of law on or before
the 1st of April, 1841, and notifying them that upon their
failure so to do such claims would forever afterwards be
barred and precluded; a copy of this proclamation was filed

(1) (1886) 16 S.CR, 1. (3) (1876) 1 Q.B.D,, 487;
(1876) 2 Q.B.D.,, 69.
(2) (1894) 24 SCR, 1. (4) (1905) 9 Ex. CR.,, 417.

(5) (1882) L R. 7 App. Cas. 619.
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1i3i as exhibit F. Annexed to the copy of the proclamation is
Cmruax 8 copy of a notice, containing information about the prep-
aration of the claims, and a list of the newspapers in which

— it was published.

Angers J, . .

—_— A claim, in the form of a letter, was addressed by the
Canada Company to Major Bolton, superintendent of the
Rideau Canal, in accordance with the directions contained
in the notice aforesaid, bearing date the 9th of March, 1841:
see exhibit G. Obviously the claim does not conform with
the requirements of the notice.

On the 27th of March, 1841, the Government arbitrator
wrote to the Commissioners of the Canada Company noti-
fying them that the company’s claim was unaccompanied
by a diagram and a certificate of a surveyor as to the
extent and nature of the damage, as required by the notice,
and that it was doubtful if the claim could be entertained;
a copy of the letter was produced as exhibit H. Two copies
of letters, both dated April 3, 1841, from the Government
arbitrator, to Major Bolton, were filed as exhibit I; to
one of them is annexed an abstract of the claims received
between March 1 and April 1, 1841, included in which is
the claim of the Canada Company. The letters show that
the Government arbitrator wanted advice concerning the
company’s claim. At the bottom of the first letter is a
note stating that the matter was referred to the Com-
manding Royal Engineer, with a recommendation that it
be submitted for legal opinion to the Attorney-General at
Toronto. What happened, we do not know. Apparently
the company did not press its claim. It is quite possible
that it expected another letter from the Government arbi-
trator, seeing that his letter of March 27 (exhibit H) did
not state positively that the claim could not be entertained,
but merely said that it was doubtful if it could be. Be
that as it may, I think it was up to the company to file
a claim complying with the requirements of the notice
published in pursuance of the proclamation aforesaid. By
failing so to do, I am afraid that the company lost its
recourse against the Crown for compensation, if ever it
had one.

It was further urged on behalf of the respondent that
the assignment by the Canada Company to the suppliant
is not effective against the Crown and that the only person

V.
Tae KIna.
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who could sue on the present claim was the company it-
self; this contention appears to me well founded; on
grounds of public policy a claim against the Crown, in the
absence of acquiescence, is not assignable; the Crown can-
not be expected to seek out the assignees of claims against
it: see Powell v. The King (1); Audette, Practice of the
Exchequer Court, 2nd Ed., 112, no. 27; Arbuckle v.
Cowtan (2); see also The Queen v. McCurdy (3).

Other questions have been raiséd which I do not deem
expedient to discuss, seeing that the action, for the reasons
above set forth, fails.

The suppliant is not entitled to the relief sought by his
petition and the latter is accordingly dismissed with costs.

Judgment accordingly.

BETWEEN:

JEANNE TOMAN.........cciiiiiinn... SUPPLIANT;
AND

HIS MAJESTY THE KING.............. RESPONDENT.

Crown—Responsibility—N egligence—Public Work—Chantier Public—
Jurisdiction—Exchequer Court Act.

One G.C,, a constable of the Royal Canadian Mounted Police, was driving
an automobile belonging to the Foree, in the City of Montreal.
Whilst attempting to pass a street car, which had stopped to allow
its passengers to alight, the automobile struck the Suppliant, causing
considerable injury to her person.

Held: That the automobile in question was not a public work within the
meaning of s. 19 of ss. (¢) of the Exchequer Court Act, RS.C. 1927
c. 34, mor was such automobile used in connection with a public work
to bring it within the decision in the case of Schrobounst v. The
King (1925) Ex. C.R. 167 and (1925) S.C.R. 458.

2. That the Court was without jurisdiction to entertain the action.

The French version of a public work in said Aect “chantier public” dis-
cussed.

PETITION OF RIGHT by the Suppliant claiming dam-
ages for personal injuries suffered by her through the
negligence of a servant of the Crown.

The action was heard before the Honourable Mr. Justice
Angers, at Montreal.

(1) (1905) 9 Ex. CR,, 364 (2) (1803) 3 B. & P., 321, at 328.
(3) (1891) 2 Ex. CR,, 311, at 319.
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1034 4. Forest, K.C., for the Suppliant.

Nt

TOMAN A. G. Fauteuz, K.C., for the Respondent.

V.
Tae KING.

The facts and questions of law raised are stated in the
reasons for judgment.

Ancers J. now (May 14, 1934) delivered the following
judgment:

[The learned Judge stated the nature of the action and
after referring to the pleadings and evidence adduced at
the trial continued.]

La responsabilité de I'intimé, si responsabilité il y a, ne
peut, & mon avis, découler que du paragraphe (¢) de I'ar-
ticle 19 de 1a Loi de la Cour de ’'Echiquier (S.R.C., 1927,
chap. 34):

19. La cour de I'Echiquier a aussi juridiction exclusive en premidre
instance pour entendre et juger les matiéres suivantes:

(€ I

(€2 T

(¢) Toute réclamation contre la Couronne provenant de la mort de
quelquun ou de blessures 4 la personne ou de dommages & la propriété,
résultant de la mégligence de tout employé ou serviteur de la Couronne

pendant qu’il agissait dans l’excrcice de ses fonctions ou de son emploi
dans tout chantier public.

Avant la révision des Statuts de 1927 et depuis ’entrée
en vigueur du Statut 7-8 Geo. V, chap. 23 (sanctionné le
29 aofit 1917), le paragraphe (¢) de larticle 20 (devenu
lors de la révision Varticle 19) de la Loi de la Cour de
IEchiquier, était congu dans les mémes termes que le para-
graphe (¢) de l'article 19 actuel, & cette différence prés que
les deux derniers mots du paragraphe (c¢) de larticle 20,
savoir “ouvrage public” ont été remplacés par les mots
“chantier public”. La version anglaise des deux lois em-
ploie les mots “public work”.

Le changement dans le texte francais ne parait guére
heureux—en faisant cette affirmation, je ne me place pas &
un point de vue purement linguistique—, lorsque 'on se
référe & 'opinion émise par quelques juges, comme nous le
constaterons dans un instant, que les mots “public work”
doivent s’entendre dans le sens qui leur est attribué dans
d’autres statuts fédéraux, nommément dans la Loi des tra-
vaux publies et dans la Loi des expropriations. Dans I'une
et lautre loi les expressions “public work” et ‘“public
works” sont traduites respectivement par les mots “ouvrage
public” et “travaux publics”.
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Avant 'amendement apporté au paragraphe (c¢) de l'ar-
ticle 20 de la loi de la Cour de I'Echiquier par 7-8 Geo. V,
chap. 23, ledit paragraphe se lisait ainsi, tant dans le cha-
pitre 16 du statut 50-51 Victoria, que dans le chapitre 140
des Statuts Révisés du Canada de 1906:

(¢) Toute réclamation contre la Couronne provenant de la mort de
quelgu’un ou de blessures 3 la personne ou de dommages & la propriété,
sur un ouvrage public, résultant de la négligence de quelque employé ou
serviteur de la Couronne, pendant qu'll agissait dans lexercice de ses
fonctions ou de son emploi.

Cette définition avait donné lieu & des décisions & L'effet
qu’il ne pouvait y avoir réclamation que si I'accident s'était
produit sur Iouvrage public. Le fait est que, vu la fagon
dont les mots “sur un ouvrage public” se trouvaient pla-
eés, il était difficile d’arriver & une autre interprétation.

Clest & la suite du jugement dans la cause de Piggott v.
The King (1) que le paragraphe (¢) de l'article 20 de la
Loi de la Cour de I’Echiquier a été amendé (7-8 Geo. V, ch.
23). Dans cette cause la Cour de I'Echiquier avait rejeté
la pétition de droit par le motif que le dommage & la pro-
priété du requérant n’avait pas été causé sur un ouvrage
public, et la Cour Supréme avait, & I'unanimité, confirmé
ce jugement. L’honorable juge Idington avait, en termes
non équivoques, désapprouvé la rédaction de ce paragra-
phe (¢), parce qu’elle donnait lieu & des dénis de justice.
Il n’est peut-étre pas hors de propos de citer le passage
suivant des notes du juge Idington (p. 629):

It was intended by other parts of that Act (Petition of Right Act,
1875, 38 Vict., ch. 12) to execute its purposes by and through the ordinary
courts of the province. In consequence of the establishment of this court
immediately after such enactment, combined with a power of exercising
the functions of an exchequer court, that Act was repealed by 39 Vict.
ch. 27, sec. 1. And the jurisdiction to try such Petitions of Right was
allotted to the Exchequer Court.

By section 19 of that statute, there was, amongst other things, enacted
that it was not to give to the subject any remedy against the Crown save
in such cases as embraced in above quoted proviso.

By the later development of the jurisdiction of the Exchequer Court,
when separated from this court, it so turned out that the limits of relief
under the “Petition of Right Act” were confined to the jurisdiction given
that court.

Indeed, it has inadvertently, as I submit, been sometimes said that
court had been given not only a jurisdiction, but that its provisions
created a right to relief as well as supplied a remedy.

The measure of relief intended by the “Petition of Right Act” was,
I think, wider than that jurisdiction, but, inasmuch as the jurisdiction

(1) 53 R.CS,, 626.
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given in the Exchequer Court was the only jurisdiction to try any such
claims, the only practical relief given was that assigned by the said
“Exchequer Court Act.”

The result has been to limit by the jurisdiction given the only relief,
and that is less than, though probably intended to be coterminous with,
the relief given in the Imperial Act above quoted.

It would be impossible properly to extend the express language of
the jurisdiction given, by means of any section denying the right to be
greater than something else.

The absurdity has continued for many years, and probably justice
has often been thereby denied.

Le juge Idington cite alors le paragraphe (c) de T'article
20, tel qu’il se lisait avant 'amendement fait par 7-8 Geo. V,

chap. 23, et continue ainsi:

This case illustrates what a stupid enactment this is.

The words therein, “on any public work,” rendered it impossible, in
the case of Chamberlin v. The King (42 Can. S.C.R. 350), for us to inter-
fere, solely because the injury, if any, was done to property a long dis-
tance from the place where the public work existed from which it was
said the cause of the destruction of suppliant’s property originated.

Le juge Idington termine en disant (p. 632):

I respectfully submit that the sooner the probably misplaced words,
“on any public work,” are stricken out of sub-section (c) the better.

En transportant les mots “sur tout ouvrage public” 3 la
fin du paragraphe, aprés les mots “pendant qu’il agissait
dans l'exercice de ses fonctions ou de son emploi”, si le
législateur, ménageant ses efforts, n’a pas, il me semble,
faconné un texte dénué de tout ambiguité, il a tout de
méme manifesté son intention de ne pas restreindre le
recours & lunique cas de laccident survenu sur le site
méme de ouvrage ou, si 'on veut, du chantier public, mais
a permis & la Cour d’interpréter cette clause nouvelle et de
déterminer en quels cas particuliers la négligence d’un
employé ou serviteur de la Couronne s’est manifestée, pen-
dant qu’il agissait dans I’exercice de ses fonetions sur un
ouvrage public.

La premiére cause, & ma connaissance, 3 8tre jugée sous
les dispositions du paragraphe (c¢) de I'article 20 tel qu’a-
mendé—cet article 20 n’est devenu larticle 19, comme je
I'ai déja indiqué, que lors de la révision de 1927—a 6té celle
de The King v. Schrobounst (1) dans laquelle la Cour
Supréme, confirmant le jugement du Président de la Cour
de I'Echiquier (2), a décidé que les mots “sur tout ouvrage
public” qualifient 'emploi et non la présence de '’employé
ou du serviteur de la Couronne sur tel ouvrage. L’hono-

(1) (1925) S.CR., 458. (2) (1925) Ex.CR., 167.
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rable juge Mignault, parlant au nom de la Cour, s'exprime 1934

. . il
ainsi (p. 459): ToMAN
L {3 H » 3 v.
We are of the opinion that the words “upon any public work” in Trs KiNa.

subsection (c¢) qualify not necessarily the presence but the employment, _
of the negligent servant or officer of the Crown. The driver of the motor AngeralJ.
truck was employed upon the public work in question; and this is suffi- —_—
cient to give the supphants the right of action they assert.
If it had been intended to restrict the application of the subsection
to the case in which the person causing the injury was at the time physic-
ally present “upon any public work” these latter words would more
properly have been inserted immediately after the word “ while,” where
their significance would have been unmistakable. The construction placed
on the words “on any public work” in Piggott’s Case and other cases
decided on the subsection as it stood prior to 1917, proceeded upon and
was necessitated by their collocation with the words “ person or property.”

La premiére question qui se présente est celle de savoir
si, au moment de I’accident, le chauffeur de 'automobile de
la Royale Gendarmerie & Cheval du Canada qui a frappé
la pétitionnaire agissait dans l'exercice de ses fonections ou
de son emploi “dans un chantier public”, ou, selon 'expres-
sion anglaise, “upon a public work”.

La loi de 1a Cour de ’Echiquier ne définit point le “chan-
tier public”; elle ne I'a jamais défini.

Dans une cause entendue et jugée en Cour de I’Echiquier
avant 'amendement apporté au paragraphe (¢) de larticle
20, savoir la cause de La Compagnie Générale d’Entreprises
publiqgues v. Le Roi (1), la Cour Supréme, infirmant
(Davies, J., dissident) le jugement de lUhonorable juge
Audette, a décidé (2) qu’'un chaland (scow) amarré & un
quai public et utilisé pour fins de réparations & cet “ouvrage
public” devait étre considéré comme étant employé sur un
ouvrage public, aux termes du paragraphe (¢) de l'article
20. A la page 531 du rapport, le juge Idington dit:

In this case it is hardly possible unless we give the meaning to the
word “on” of “upon” and ingist that the scow in question could not be
said to be “ on a public work ” unless it was on the top of the very spot in
the wharf under and with which the appellant’s men were engaged.

Je n’insisterai pas davantage sur cet aspect de la cause,
lequel n’offre plus d'intérét depuis I’amendement et auquel
j’al fait allusion, en passant, principalement pour indiquer
les circonstances dans lesquelles la réelamation, qui fait
Pobjet du litige, avait pris naissance. J’ai cité cette cause
surtout pour ce qu’elle pouvait nous fournir d’éclaircisse-
ment sur ce qui constitue, au sens de la loi, un ouvrage ou,

(1) 32 D.L.R., 506. (2) 57 R.CS. 527.
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1934 gelon 'expression nouvelle, un chantier public. Je trouve

Toman dans les notes de I’honorable juge Anglin une définition
v, S .

Tan Kuve, 21081 congue (p. 532): . .
—— “Public work” may, and T think should, be read as meaning not
AngersJ. merely some building or other erection or structure belonging to the
publie, but any operations undertaken by or on behalf of the Government
in constructing, repairing or maintaining public property. In this sense

the appellant’s scow was “on public work ”” when it was injured.

Pour trouver une autre définition de 'expression “public
work”, il faut se référer 4 la cause de Wolfe v. The King (1).

Le résumé des faits et le “jugé” en téte du rapport, qui

me paraissent au point, sont en ces termes:

Under a lease for an indefinite period and terminable on fourteen
days’ notice the Government of Canada occupied the basement and first
floor of a building as a recruiting station in 1916-17. A fire originating on
the premises while so occupied destroyed property belonging to the ten-
ants of adjacent premises who claimed compensation by petition of right.

Held, affirming the judgment of the Exchequer Court (20 Ex. CR.
306) Duff J. dissenting, that the portion of the building so occupied by
the Government was not a “public work” within the meaning of that
term as used in subsec. (¢) of sec. 20 of the Exchequer Court Act.

Le juge en chef (Sir Louis Davies), interprétant I’expres-
sion “public work”, g’exprime ainsi (p. 143):

It may be, I admit, somewhat difficult to decide in some cases what
is or is not a public work within the meaning of the Act and I do not
think it desirable to atterapt any definite interpretation of the words
“public work.” Every case arising must be determimed on its own special
facts. But in the cases now before us it is sufficient to say, and I have
no hesitation in holding, that the temporary occupation of the basement
and ground floor of the Arcade Building subject to its being determined
on a fourteen days notice could not constitute the whole building a
public work or, apart from the whole building, make the basement which
was occupied such a work. To my mind such a conclusion offends one’s
common sense and I agree with the finding of Audette J. when he says:

The words “public work” mentioned in section 20 of the
Exchequer Court Act must be taken to be used as verily con-
templating a public work in truth and reality, and not that which
is mentioned in The Public Works Act or on The Expropriation
Act for the punposes of each Act.

Le juge Mignault, de son edté, se basant sur la juxtapo-
sition des paragraphes (b) et (¢) de larticle 20, émet
I'opinion que la définition de “public work”, comprise dans
la loi des expropriations, doit étre adoptée aussi bien quand
il ’agit de linterprétation du paragraphe (¢) que de celle
du paragraphe (b) de l'article 20 de la Loi de la Cour de
I'Echiquier. Afin de ne pas risquer de dénaturer sa pensée
en ne citant que le passage ou il arrive 4 la eonclusion

(1) 63 R.CS, 141.
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d’adopter la définition de l'article 2 de la Loi des Expro-
priations, je crois opportun et juste de reproduire ici, méme
sous peine de prolonger quelque peu ces notes, non seule-
ment sa conclusion mais aussi les raisons qui I’y ameénent;
3 la page 154 du rapport il dit:

In view of the collocation of the words “any public work” in sub-
section (¢) with the same words in subsection (b), it follows that, accord-
ing to the familiar rule of legal construction, these words should, if
possible, recerve the same construction in both subsections. Maxwell,
Interpretation of Statutes, pp. 56, 57.

I think that subsections (a) and (b) deal with elaims for compensa-
fion against the Crown in the exercise by the latter of statutory powers,
and not with claims for damages against the Crown in respect of a tort,
the latter being the subject of subsection (¢) (see opinion of Fitzpatrick
CJ. in Puggott v. The King, 53 Can. S.C.R. 626), but this does not present
any obstacle to giving to the words “any public work” in subsections
(b) and (¢) the same construction which no doubt was in the mind of
Parliament when it enacted section 20.

It appears obvious that the “ public work ” mentioned in subsection
(b)—the construction of which might injuriously affect property amd
thereby cause damage——is a public work coming within the definition of
“public work” and “public works” in section 2 of the Expropriation
Act (RS.C. ch. 143), to which Aect subsections (@) and (b) of section 20
of the Exchequer Court Act are properly referable. It is noticeable that
no definition of a public work 1s contamed in the latter statute, and I
cannot doubt that the public work referred to in subsection (b) is the
public work contemplated in the Exproprniation Act, for we find, in sec-
tions 22, 25, 26 and 30 of the Expropriation Act, the very words

”

property injuriously affected by the construction of any public work
which are in subsection (b), which property, so affected, is a subject for
compensation.

The definition of the words “ public work” in section 2 of the Ex-
propriation Act is very comprehensive, and I think, for the reason stated,
that we can take it as indicating the meaning of the words “any public
work ” in subsection (b) and also, because of their collocation, 1 subsec-
tion (c) of section 20 of the Exchequer Court Act. It would at all events
be impossible to give a wider meaning to these words in subsection (c)
than in subsection (b).

The definition m question reads as follows:—

(d) “publie work ” or “public works” means and includes the dams,
hydraulic works, hydraulic privileges, harbours, wharfs, piers, docks
and works for improving the navigation of any water, the light-
houses and beacons, the shides, dams, piers, booms ond other works
for facilitating the transmission of timber, the roads and bridges,
the public buildings, the telegraph lnes, Government railways,
camals, locks, dry-docks, fortifications and other works of defence,
and all other property, which now belong to Canada, and also the
works and properties apquired, constructed, extended, enlarged,
repaired or improved at the expense of Canada, or for the acquisi-
tion, construction, repairing, extending, enlarging or improving of
which any public moneys are voled and appropriated by Parliament,
and every work required for any such purpose, but not any work
for which money is appropriated as a subsidy only.
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Le juge Anglin, faisant allusion au jugement du juge
Mignault, déclare ce qui suit (p. 149): “I concur in his
conclusion and, speaking generally, with the reasons on
which they are based”; puis il émet une opinion qui différe
assez radicalement de celle de son collégue (p. 149, in fine):

If s5. (¢) of s. 20 as enacted by 7 and 8 Geo. V. ¢. 23, stood alone I
should be disposed to give to the words “ upon any public work” a very
wide meaning—to treat them as equivalent to “while engaged in any
public undertaking.” But in the construction of clause (¢) we must not
lose sight of the fact that Parliament has placed it in juxtaposition to
clause (b) which confers jurisdiction on the Exchequer Court to entertain,

every claxm against the Crown for damage to property injuriously
affected by the construction of any public work.

The words “any public work” in this subsection are undoubtedly
Iimited to physical works which are the subject of “comstruction.” I
am, with respect however, not inclined to accept the view that the juris-
diction conferred by clause (b) is restricted to claims for compensation
against the Crown for injurious affection of property occasioned by the
exercise of powers to take land, etc., under the Expropriation Act. I
would prefer to leave that question open. I am therefore not prepared,
for the present at least, to accept the definition of “ public work” in
clause (d) of s. 2 of the Expropriation Act as applicable to s.ss. (b) and
(c) of s. 20 of the Exchequer Court Act. While, because the phrase
“any public work” is found in ss (b) of the Exchequer Court Act as
well ag in 8s. (¢) its construction in the latter phrase should be governed
largely by that given to it in the former, Blackwood v. The Queen (8
App. Cas. 82) at page 94, I find nothing in either clause at all inconsistent
with the construction which, in Compagnie Générale d’Enireprises Publi-
ques v. The King (57 Can. S.C.R. 527) at page 532, I placed on the words
“any public work”” as used in ss. (¢) as it stood before the amendment
of 1917, viz.,

not merely some building or other erection or structure belonging
to the public, but any operation undertaken by or on behalf of the
Government in constructing, repairing or maintaining public
property.

L’honorable juge Duff, dissident, en est arrivé & la con-
clusion que I’édifice dont il s’agissait en I'espéce et qui est
désigné dans le sommaire des faits précité, constituait un
“public work”, au sens du paragraphe (c) de l'article 20;
& la page 146 du rapport il s’exprime ainsi:

I have little difficulty in reaching the conclusion that these premises
were a “public work ” within the meaning of the enactment under con-
sideration. ‘The term “public work” is defined in at least two statutes,
the Public Works Act and the Expropriation Acet. In the Public Works
Act it includes “the public buildings,” “property, * * * repaired and
improved at the expense of Canada.” And by definition in the Expro-
priation Act it also includes in the same terms “the public buildings”
and “property repaired or improved at the expense of Canada.” The
definitions of the term “public work ” to be found in these two statutes
(they are substantially, if not quite, the same) have immediate statutory
effect only in the interpretation of the enactments in which they are
found; but they may very properly be resorted to for the purpose of
throwing light upon the meaning of the same phrase found in another
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enactment with no legislative interpretation expressly attached to it.
Prima facie it appears to me that the meaning of the phrase in the
Exchequer Court Act is no less comprehensive than that to be gathered
from these two definitions. Prima facie therefore the premises in question
were a “public work ” within the meaning of the Exchequer Court Act.

Dans une cause de Leprohon v. The Queen (1) dans
laquelle le pétitionnaire réclamait des dommages pour &tre
tombé en sortant de I'hétel des postes, aux Trois-Riviéres,
comme conséquence de I'état glissant des marches, et s'étre
blessé dans sa chute, le juge Burbidge a jugé qu’un hotel
des postes doit 8&tre considéré comme étant un “public
work”, mais il a rejeté la pétition par le motif que I’accident
était attribuable 4 la négligence de la victime. Le juge
Burbidge a décidé en outre que I'expression “public work”
dans P'article 16 de la Loi de la Cour de I’Echiquier (50-51
Viet., chap. 16) comprenait non seulement les chemins de
fer et canaux et autres entreprises généralement laissées 3
Pinitiative privée, mais aussi tous les travaux publics
(public works) mentionnés dans la Loi des travaux publics
ou dans toute autre loi ou se rencontre cette expression; &
la page 106 du rapport, je trouve les remarques suivantes:

The first question in cases of this kind is whether the injury has
happened on a public work. In Brady v. The Queen (2 Ex. CR. 273) it
was admitted by the demurrer that the Rocky Mountain Park of Canada
is a public work; and in The Corporation of the City of Quebec v. The
Queen (3 Ex. CR. 176) I thought that the Citadel at Quebec was a public
work within the definitions contained in the Acts therein referred to.

(La Cour Supréme (2) a, sur ce point, exprimé une opinion diffé-
rente, bien qu’elle ait confirmé le jugement et rejeté la pétition, vu l'ab-
sence de preuve de négligence de la part d'un employé ou serviteur de la
Couronne.)

So here there can, I think, be no doubt that a post office building
owned and occupied by the Crown is a “ public work” within the definition
given in The Public Works Act (RS.C. c. 36, ss. 2 (¢) and 7). The
liability of the Crown for the negligence of its officers and servants in the
construction and management of its public works was first recognized by
the Act 33 Viet. ¢. 23, intituled: An Act to extend the powers of the
Official Arbitrators to certain cases therein mentioned, by which such
Arbitrators were, among other things, authorized to hear and determine
claims “arising out of any death or injury to the person or property on
eny railway, canal or public work under the control and management of
the Government of Canada.” And it is doubtful, locking at the provi-
sions of this Act and of the Public Works Act then in force (81 Vict. c.
12), whether at the time Parliament had any intention to make the
Crown liable in proceedings before the Official Arbitrators for the acts or
negligence of its officers and servants in relation to public properties,
other than railways and canals or works of a like character, which, as
pointed out by the Judicial Committee of the Privy Council in cases
that I shall refer to, are in other ecountries usually left to private enter-

(1) 4 Ex. CR, 100. (2) 24 RCS,, 420.
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prise. The Act 33 Vict. c. 23 was however followed two years later by
another amendment to The Public Works Act, 1867 (35 Vict. c¢. 24), by
which, among other things, it was provided that every canal, lock, dam,
hydraulic work, harbour, pier, public building, or other work or property
of the nature of any of those mentioned in the 10th section of The Public
Works Act, 1867 (31 Viet. ¢. 12) should be a public work under the control
and management of the Mimister of Public Works, and that all the enact-
ments and provasions of the Act last mentioned, and of any Act amending
it, did and should apply to every such work. The Act 33 Vict. c. 23 was
such an Act, and after 1872 there was, I think, no chance for any such
distinction as that suggested, arismg out of the character of the public
work. The liability of the Crown in a proper case and in a proceeding
before the Official Arbitrators for damages arising out of any death or
injury to person or property on any public work was, without any such
distinction, clearly recognized; and I think that the expression “ public
work ” occurring in the 16th section of The Exchequer Court Aot must be
taken to include not only railways and canals and other undertakings
which in older countries are usually left to private enterprise, but also
all other “public works” mentioned in The Publizt Works Act (RS.C. c.
36) and other Acts in which that term is defined.

11 est question, pour la premiére fois, des arbitres officiels
dans la Loi concernant les travaux publics du Canada sanc-
tionnée le 21 décembre 1867 (31 Vict., chap. 12). L’article
31 de cette loi décréte que le Gouverneur pourra constituer
un bureau d’arbitrage et nommer des personnes compéten-
tes, n’excédant pas le nombre de quatre, comme arbitres ou
évaluateurs pour le Canada. Il y est dit que “ces arbitres
régleront, évalueront, estimeront et accorderont les sommes
qui seront payées i toutes personnes pour les terres ou les
propriétés prises pour les usages et fins de travaux publies,
ou comme compensation pour toute perte ou dommages que
cette prise de possession pourra leur causer, ou & I'égard de
toute réclamation formulée & propos de quelque contrat. ..”

Comme on le constate, il n’y avait alors de réclamation
contre la Couronne que dans les cas suivants: (a) pour
compensation pour les terres ou propriétés prises pour fins
de travaux publics; (b) pour compensation pour perte ou
dommages résultant de la prise de possession de ces terres
ou propriétés; (c¢) pour paiement dii en vertu d’un contrat.
Il n’est aucunement question de réclamation résultant de
délit ou quasi-délit. Une loi intitulée “Acte pour étendre
les pouvoirs des arbitres officiels & certains cas y mention-
nés”, sanctionnée le 12 mai 1870, est venue remédier, sinon
entiérement du moins partiellement, 4 cette lacune; c’est
la chapitre 23 du statut 33 Victoria. L’article 1 se lit, en

partie, comme suit:
Si quelque personne ou corps politique a, actuellement ou plus tard,
quelque prétendue réclamation & exercer contre le gouvernement du
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Canada, & 'égard de propriétés prises pour un usage, service ou_objeb
public non prévu par l'acte passé en la trente et uniéme année du régne
de Sa Majesté, chapitre douze, intitulé: “ Acte concernant les travaux

N

publics du Canada ”,—ou & ’égard de dommages & la propriété, préten-
dus, directs ou indirects, résultant de quelque acte ci-devant accompli,
ou qui le sera & 'avenir par le gouvernement du Canada, et ne tombant
pas sous empire de lacte ci-dessus eité,—ou quelque réclamation résul-
tant de la mort d'un indwidu, ou de lésions corporelles ou de dommages a
la propriété sur un chemin de jer, un canal ou des travauxr publics sous le
contrble et la dwection du Gouvernement du Canada, ou résultant de
Vexécution, ou de déductions faites en conséquence de la non-exécution
de quelque contrat fait et passé avee le chef de quelque département du
gouvernement du Canada, soit au nom de Sa Majesté ou en tout autre
nom que ee soit,—telle personne ou tel corps politique pourra donner avis
par écrit de sa réclamation au Secrétawre d’Etat du Canada, énongant les
particularités qui s’y rattachent et ce qui y a donné cause;...

Puis Varticle décrete que cet avis sera envoyé au chef du
département que la réclamation pourra concerner et que
celui-ci aura dés lors le pouveir d’offrir compensation et, si
celle-ci n’est pas acceptée, de référer la réclamation & un ou
plusieurs des arbitres officiels, aprés quoi ceux-ci auront le

pouvoir d’entendre et décider la réclamation. -

Le juge Burbidge a raison de dire, in re Leprohon v. The
Queen (ubi supra): “It is doubtful, looking at the provi-
sions of the Act (33 Viet., chap. 23) and of the Public
Works Act then in force (31 Viet., chap. 12), whether at
the time Parliament had any intention to make the Crown
liable in proceedings before the Official Arbitrators for the
acts or negligence of its officers and servants in relation to
public properties, other than railways and canals or works
of a like character.”

Le statut 31 Victoria, chapitre 12, dans lequel se trouve
Particle 31 précité, ayant trait & la nomination et aux pou-
voirs des arbitres officiels, contient une énumération des
travaux publics qui seront sous le contrdle du ministére des
Travaux publics; c¢’est 'article 10. Etant donné la juridie-
tion trés restreinte des arbitres en vertu de 'article 31 cette
énumération n’offrait au début aucun intérét. Quand la
loi 33 Victoria, chapitre 23, a été passée, étendant la juri-
diction des arbitres, entre autres choses, aux réclamations
pour blessures & la personne ou pour dommages & la pro-
priété, sur un chemin de fer, un canal ou un autre ouvrage
public sous le contrdle du gouvernement, la définition con-
tenue dans l’article 10 est devenue intéressante; cet article
est ainst congu:
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10. Les canaux, écluses, barrages, pouvoirs d’eau, havres, jetées et
autres travaux faits pour Pamélioration de la navigation de quelques
eaux, les écluses, barrages, jetées, piliers, estacades et autres travaux faits
pour faciliter le flottage du bois,—les cheming et ponts, les édifices publics,
les chemins de fer et leur matériel roulant, les vaisseaux, dragues, cha-
lands, outils, instruments et mécanisme pour 'amélioration de la naviga-
tion,~—les vapeurs provinciaux et toute autre propriété ci-devant acquise,
construite, réparée, maintenue ou améliorée aux frais de l'une ou Pautre
des ci-devant provinces du Canada, du Nouveau-Brunswick ou de la
Nouvelle-Ecosse, ainsi que les travaux et propriétés acquis ou & acquérir,
construits ou # construire, réparés ou améliords, aux frais du Canada,—
et aussi toute cette partie de la propriété désignée sous le nom de “Ter-
rains de DU’Artillerie” transférée au ci-devamt gouvernement provinecial du
Canada, par le gouvernement impérial et ensuite placée sous le contrble
du département des travaux publics,—seront et continueront d’étre la
propriété de Sa Majesté et placés sous le contrble et I'administration du
ministre des Travaux publics, & lexception de ce qui suit, savoir: * * *
(les exceptions n’offrent aucun intérét dans le cas qui nous occupe).

Comme le mentionne le juge Burbidge, I'“Acte concer-
nant les travaux publics du Canada” (31 Viet., chap. 12) a
été amendé par 35 Vict., chap. 24; cette loi, qui a pour
titre “Acte pour faire disparaitre les doutes surgissant de
I’Acte concernant les travaux publics du Canada”, contient,

entre autres, les dispositions suivantes:

1. Les canaux, écluses, barrages, pouvoirs d’eau, havres, jetées, édifices
publics ou autres travaux ou propriétés de la nature de ceux énumérés
dans 1a dixiéme section de 1’Acte cité au préambule du présent (1), acquis
ou devant &tre acquis, construits ou devant &tre construits, agrandis,
élargis, réparés ou améliorés, au frais de la Puissance du Canada,—ou pour
Pacquisition, la construction, la réparation, l'agrandissement, 1'élargisse-
ment ou Vamélioration desquels des deniers publics ont été ou seront &
P’avenir votés et affectés par le Panlement, et tous les travaux nécessaires
4 cet objet seront et sont des travaux publics sous le contrle et ’admi-
nistration du ministre des Travaux publics; * * *

Cette loi étendait de facon appréciable le champ des tra-
vaux placés sous le contrdle du ministre des Travaux publics
et, par ricochet, la juridiction des arbitres officiels et la res-
ponsabilité de la Couronne pour dommages résultant des
délits ou quasi-délits commis par ses employés ou serviteurs
dans l'exercice de leurs fonctions ou de leur emploi sur un
ouvrage public.

Depuis I'entrée en vigueur de la loi 35 Victoria, chapitre
24, jusqu’d la révision des statuts en 1886, la loi concernant
la juridiction des arbitres officiels et la responsabilité de la
Couronne pour dommages résultant de la négligence de ses
employés ou serviteurs est restée la méme. Quelques
amendements ont été faits & I“Acte concernant les travaux

(1) 31 Vict., chap. 12.
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publics du Canada” (81 Vict., chap. 12), voir 37 Viet,,
chap. 13, 41 Vict., chap. 8 et 42 Viet., chap. 8: aucun ne
modifie en quoi que ce soit 'aspect de la question. Peut-
étre n’est-il pas sans intérét de noter que le statut 42 Viet.,
chap. 8, crée un appel & la Cour de 'Echiquier dang tous les
cas d’arbitrage s’élevant sous 'empire de la loi 31 Viet,,
chap. 12 et ses amendements, lorsque les réclamations ont
une valeur de plus de $500, “suivant I'opinion bona fide de
la partie ou des parties se plaignant de l’arbitrage, tel que
démontré par affidavit.” A cette époque la Cour de I'Echi-
quier n’avait point juridiction en premiére instance en
pareilles matiéres; celles-ci ressortissaient aux arbitres offi-
ciels. La juridiction de la Cour de I'Echiquier était alors
déterminée par la loi intitulée “Acte pour établir une Cour
Supréme et une Cour d’Echiquier pour le Canada” (38
Vict., chap. 11), sanctionnée le 8 avril 1875, et ses amende-
ments.

Le chapitre 40 des Statuts Revisés du Canada, 1886,
intitulé “Acte concernant les arbitres officiels”, est une
refonte des dispositions de I'“Acte concernant les travaux
publics du Canada” (31 Vict,, chap. 12) ayant trait aux
arbitres officiels et des amendemnts y apportés.

L’article 6 du chapitre 40, qui remplace, entre autres,
Particle 1 de 33 Vict., chap. 23, est ainsi conc¢u:

a

6. Si quelque personne a une réclamation & faire valoir pour des
propriétés expropriées, ou pour de prétendus dommages, directs ou indi-
rects, provenant de la construction, de la réparation, de Pentretien ou de
Vexploitation de quelque ouvrage public, ou &'y rattachant,—ou provenant
de quelque chose faite par le gouvernement du Canada,—ou provenant de
quelque déeés, ou de quelque blessure faite 4 la personne, ou de dom-
mages causés & la propriété sur quelque ouvrage public,—ou a une récla-
mation résultant de l'exécution ou accomplissement de quelque contrat
conclu au nom de Sa Majesté, ou g’y rattachant, ou motivée par des
déductions faites & raison de la non-exécution ou du non-accomplissement
d’un tel contrat,—cetite personne pourra donner au Secrétaire d’Etat avis
par €crit de sa réclamation, mentionnant les détails qui s’y rapportent et
ce qui y a donné lieu,—et le Secrétaire d’Etat renverra cet avis au chef
du département contre lequel la réclamation aura &é faite; et sur ce, le
ministre pourra, en tout temps dans les trente jours qui suivront lavis,
faire offre de ce qu'll considérera &tre une indemnité équitable, avec avis
que la réclamation sera soumise & la décision des arbitres, & moins que Ia
somme ainsi offerte ne soit acceptée dans les dix jours qui suivront cefte
offre. 31 V., c. 12, art. 34, partie;—33 V., ¢. 23, art. 1;—44 V., ¢. 25, art.
27, partie.
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Le paragraphe (¢) de larticle 1 du chapitre 40 définit les
mots “ouvrage public” ou “travaux publics”:

(¢) Les expressions “ouvrage public” ou “travaux publics” signifient
et comprennent les barrages, travaux hydrauliques, priviléges hydrauliques,
ports, quais, jetées et ouvrages ayant pour but d’améliorer la navigation
de toutes eaux, les phares et balises, les glissoires, digues, piles, estacades
flottantes et autres ouvrages ayant pour but de faciliter le flottage du
bos, les ponts et chaussées, les édifices publics, les lignes de télégraphe,
les chemins de fer de UEtat, les canaux et écluses, les fortifications et
autres travaux de défense, et toutes autres propriétés appartenant actuelle-
ment au Canada, et aussi les ouvrages et propriétés acquis, construits,
prolongés, agrandis, réparés ou améliorés aux frais du Canada, ou pour
lacquisition, la construction, la réparation, le prolongement, Pagrandisse-
ment ou Pamélioration desquels des deniers publics sont votés et affectés
par le parlement, amnsi que tout ouvrage nécessaire 4 aucune de ces fins,—
mais non les travaux pour lesquels des crédits sont votés & titre de sub-
vention seulement.

Moins d’'un an plus tard, savoir le 23 juin 1887, était
sanctionnée une loi, qui avait pour titre “Acte & 'effet de
modifier I’Acte des Cours Supréme et de ’Echiquier, et
d’établir de meilleures dispositions pour linstruction des
réclamations contre la Couronne”; c’est le chapitre 16 du
Statut 50-51 Vietoria. Cette loi, qui abrogeait le chapitre
40 des Statuts Revisés du Canada, 1886, savoir '“Acte con-
cernant les arbitres officiels”, avait, entre autre, pour effet,
de séparer la Cour de 'Echiquier de la Cour Supréme et
d’en faire une cour distincte. Jusqu’'a lentrée en vigueur
de cette loi la Cour de ’'Echiquier avait été présidée par I'un
des juges de la Cour Supréme. Par cette loi la Cour de
PEchiquier était substituée aux arbitres officiels et 3 l'ave-
nir avait seule juridiction pour prendre connaissance des
réclamations qui avaient été jusque-l de la compétence de
ces derniers, en vertu d’abord du Statut 31 Vietoria, cha-
pitre 12, et ses amendements et ensuite du chapitre 40 des
Statuts Revisés du Canada, 1886.

L’article 16 de cette nouvelle loi (50-51 Viet., chap. 16)

contient, entre autres dispositions, les suivantes:

16. La Cour de V'Echiquier aura aussi juridiction exclusive, en pre-
miére instance, pour entendre et juger les matiéres suivantes:—

[ )

€2

(¢) Toute réclamation contre la Couronne provenant de la mort de
quelqu’un ou de blessures & la personne, ou de dommages 3 la propriété,
sur un ouvrage publie, résultant de la négligence de quelque employé ou
serviteur de la Couronne, pendant quil agissait dans lexercice de ses
fonctions ou de gon emploi;...

Comme nous I’'avons vu, c’est cette rédaction qui a pré-

valu jusqu’au 29 aoiit 1917, date de Pentrée en vigueur du
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statut 7-8 Geo. V, chap. 23, lequel a renvoyé & la fin du
paragraphe (c) les mots “sur tout ouvrage public”, rem-
placés dans les Statuts Revisés du Canada, 1927 par “dans
un chantier public”.

Il est & noter que la nouvelle loi n'a pas reproduit la
définition des expressions “ouvrage public” et “travaux
publics” qui se trouvait dans le paragraphe (c) de I'article
1 du chapitre 40 des Statuts Refondus, 1886, et qui avait
été incluse, avec quelques variantes et moins compléte au
début, dans les statuts antérieurs; de fait la nouvelle loi
ne contient aucune définition quelconque de ces deux
expressions. Lors des deux révisions subséquentes des sta-
tuts, en 1906 et en 1927, le législateur a également omis
d’inclure dans la Loi de la Cour de ’Echiquier une défini-
tion des mots “ouvrage public” et “travaux publies” ou,
selon la nouvelle phraséologie, “chantier public’. Quel
sens doit-on attribuer & cette omission? Quelle en est la
portée? Doit-on y voir lintention de laisser au juge la
charge de déterminer, en chaque cas particulier, sil y a
ouvrage ou chantier public? Il est peut-étre difficile de
trouver cette intention dans les révisions de 1906 et 1927;
I'on a tout simplement, en ces deux occasions, selon toute
probabilité, accepté un texte existant; mais en 1887, quand
a 6té passé cet “Acte & l'effet de modifier I’Acte des Cours
Supréme et de I’Echiquier, etc.”, qui est le chapitre 16 du
statut 50-51 Victoria, quelques mois seulement aprés ’adop-
tion de I"“Acte concernant les arbitres officiels” (S.R.C.
1886, chap. 40), il me parait évident que le législateur a,
sciemment et de propos délibéré, omis d’inclure dans la
nouvelle piéce de législation qu’était ce chapitre 16 du
statut 50-51 Victoria, la définition de l'ouvrage public qui
se trouvait dans les statuts précédents ou toute autre défi-
nition quelconque. Il efit été facile et simple de reproduire
dans la nouvelle loi la définition comprise dans le para-
graphe (c) de l'article 1 du chapitre 40 des Statuts Revisés,
1886, ou encore celle contenue dans 1*“Acte concernant les
travaux publics du Canada”, ou plus simplement méme de
dire que l’expression “ouvrage public”’ dans le paragraphe
(¢) de Yarticle 16 du chapitre 16 du statut 50-51 Victoria
devait étre interprétée selon la définition comprise dans
telle ou telle loi. Encore une fois le législateur, en omet-
tant du chapitre 16 du statut 50-51 Victoria la définition
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des expressions “ouvrage public” ou “travaux publies” qui
se trouvait dans I"“Acte concernant les arbitres officiels”
(S.R.C., 1886, chap. 40), a-t-il voulu laisser & la charge des
juges de déterminer, dans chaque cas particulier, indépen-
damment de toute définition, ce qui constitue un “ouvrage
public” ou des “travaux publics”? Cela me parait plausible,
voire méme vraisemblable; je suis porté & croire que telle a
été 'intention du législateur.

Comme nous I'avons vu, dans la cause de Wolfe v. The
King (ubi supra), le juge Mignault, s’est prononcé de facon
catégorique et déclaré que la définition des mots “public
work” dans l’article 2 de la Loi des expropriations peut ser-
vir & interpréter les mémes mots tant dans le paragraphe
(¢) que dans le paragraphe (b) de l'article 20 (maintenant
19) de la Loi de la Cour de ’Echiquier.

Dans la méme cause, 'honorable juge Duff, dissident, a,
comme nous 'avons constaté, exprimé une opinion & peu
prés identique et déclaré qu’il y avait lieu de recourir aux
définitions des mots ‘“public work” contenus dans la Loi des
expropriations et dans la Loi des travaux publics aux fins
de jeter de la lumiére sur le sens des mémes mots dans un
autre statut ol il ne se trouve point de définition, méme si
ces mots, selon sa propre expression, “have immediate
statutory effect only in the interpretation of the enactments
in which they are found”.

Tel que précédemment noté le juge Burbidge, in re
Leprohon v. The King (ubi supra), avait déja opiné dans le
méme sens et jugé que les mots “public work” dans l'ar-
ticle 16 de la Loi de la Cour de 'Echiquier doivent étre
interprétés comme embrassant non seulement les chemins
de fer et canaux et les autres entreprises généralement lais-
sées & l'initiative privé, mais aussi tous les “travaux publics”
énumérés dans I'“Acte concernant les travaux publics” ou
toute autre loi dans laquelle cette expression est définie.

Revenant 3 la cause de Wolfe v. The King (ubi supra),
nous trouvons, en sens contraire, les opinions des juges
Davies et Anglin: le premier, adoptant I'opinion du juge
Audette, déclarait qu’il y avait lieu d’assumer que les mots
“public work” dans l’article 20 de la Loi de la Cour de
I'Echiquier étaient employés “as verily contemplating a
public work in truth and reality”, et non pas ce qui est
énuméré dans la Loi des expropriations ou la Loi des tra-
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vaux publics pour les fing de chacune de ces lois—“for the
purposes of each act”; le second affirmait qu'il n’était pas
disposé, pour le moment du moins, & appliquer aux para-
graphes (b) et (c) de l'article 20 de la Loi de la Cour de
IEchiquier la définition des mots “public work” contenue
dans le paragraphe (d) de larticle 2 de la Loi des expro-
priations.

Le juge Idington, qui siégeait aussi dans la cause de
Wolfe v. The King, n’a pas exprimé d’opinion sur ce point.
" La question de savoir si les définitions des mots “public
work” dans la loi des expropriations ou celle des travaux
publics ne me paraissant pas avoir été, dans la cause Wolfe
v. The King, la ratio decidends, je suis porté & croire que les
opinions, d’ailleurs divergentes, sur le sujet ne constituent
que des “obiter dicta”. Avec tout le respect di & I'opinion
contraire qui se peut soutenir et de fait a été soutenue avec
d’excellentes raisons 4 I'appui, je ne peux me convaincre
que, pour interpréter I'expression “public work” contenue
dans la Loi de la Cour de I’Echiquier, I’on doive recourir
aux définitions que I'on en trouve dans la Loi des expro-
priations ou dans la Loi des travaux publics. D’abord ces
définitions sont expressément faites pour l'interprétation
des expressions qu’elles définissent dans la loi ou elles se
rencontrent: en effet dans 'une et I'autre loi, I'article conte-
nant les définitions (P’article 3 dans la Loi des travaux
publics et I'article 2 dans la Loi des Expropriations) com-
mence par ces mots: “En la présente loi, & moins que le
contexte ne s’y oppose, I’expression. .. ‘ouvrage public’ ou
‘travaux publics’ signifie et comprend...” Il y a peut-étre
lieu d'y recourir & titre de guide, il peut méme y avoir avan-
tage & le faire, & la condition cependant que ce soit avec
circonspection, parce qu’il se trouve dans ces définitions,
étrangéres & la juridiction de cette cour et & I'étendue du
recours contre la Couronne pour dommages délictuels, des
objets ou des biens qui manifestement ne peuvent &tre
considérés comme “ouvrage public” ou ‘“chantier publie”,
lorsqu’il s’agit de réclamation pour “blessures 4 la personne”
ou “dommages 4 la propriété” résultant de la négligence
d’'un employé ou serviteur de la Couronne agissant dans
Pexercice de ses fonctions ou de son emploi sur un “ouvrage
public” ou “chantier public”, et parce que ces définitions,

par contre, ne prévoient pas tous les cas ou il peut y avoir
84333—1a
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responsabilité de la Couronne pour “blessures 4 la personne”
ou “dommages & la propriété” dans les circonstances susre-
latées. Ces définitions, & mon humble avis, peuvent guider
le juge; je ne crois pas qu’elles le lient.

Nous avons déja la version anglaise de la définition des
mots “public work” et ‘“public works”, telle qu’elle ge
trouvait dans le paragraphe (d) de 'article 2 de la Loi des
Expropriations (S.R.C., 1906, chap. 143) et telle qu’elle se
trouve encore aujourd’hui dans le paragraphe (f) de l'ar-
ticle 2 de la Loi des Expropriations (S.R.C., 1927, chap. 64),
dans les notes de Thonorable juge Mignault dans la cause
de Wolfe v. The King (supra); la version francaise se lit

comme suit:

(f) “ouvrage public” ou “travaux publics” signifie et comprend les
barrages, travaux hydrauhques, priviléges hydrauliques, ports, quais, jetées,
docks ou bassins et ouvrages qui ont pour but d’améliorer la navigation
de toutes eaux, les phares et les balises, les glissoires, digues, caissons,
barrages flottants et autres ouvrages qui ont pour but de faciliter le flot~
tage du bois, les ponts et chaussées, les édifices publics, les lignes de
télégraphe, les chemins de fer de I'Etat, les cansux, les écluses, les cales
séches, les fortifications et autres travaux de défense, et tous les autres
immeubles appartenant actuellement au Canada, et aussi les ouvrages et
immeubles acquis, construits, prolongés, agrandis, réparés ou améliorés aux
frais du Canada ou pour lacquisition, la construction, la réparation, le
prolongement, l’agrandissement ou Il'amélioration desquels des deniers
publics sont votés et affectéds par le Parlement, et tout ouvrage nécessaire
4 quelgu’une de ces fins—mais non les travaux pour lesquels des deniers
sont votés & titre de subvention seulement.

Voyons maintenant la définition des mots “public work”
et “public works” contenue dans la Loi des Travaux publies.
Le paragraphe (¢) de larticle 3 dit que l'expression
“ouvrage public” (public work) ou “travaux publics”
(public works) “signifie et comprend tout ouvrage ou pro-
priété qui reléve du ministre”; la version anglaise dit:
“any work or property under the control of the Minister”.
Cette définition nous renvoie 4 I'article 9, qui se lit comme

suit:
Le ministre a l'administration, la charge et la gestion des biens sui-

vants appartenant & I'Etat et des services énumérés au présent article,
SavVoir:

(a) Les barrages, les usines hydrauliques, la construction et la répara-
tion des havres, jetées et ouvrages ayant pour objet d’améliorer la navi-
gation sur certaines eaux, et les vaisseaux, dragues, chalands, outils, ins-
truments et machines employés & 'amélioration de la navigation;

(b) Les glissoires, barrages, jetées, barrages flottants et autres ouvrages
destinéds & faciliter le flottage du bois; et la perception des droits de
glissage, de séjour dans les barrages, et les affaires qui en dépendent, ainsi
que les foncilonnaires et personnes employés & ce service;
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(¢) Les chemins et les ponts;
(d) Les édifices publiés;
(e) Les lignes de telegrafphe
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(f) Le chauffage, Ventretien et la réparation des édifices de I'Etat au Tgp KING

sidge du gouvernement, et tous les changements qui y sont parfois requis,
et la fourniture du mobilier et des accessoires ou leur réparation;

(¢) Toutes les parties des immeubles connus sous le nom de “terrains
de VArtillerie”, transférées au gouvernement de la ci-devant province du
Canada ou au gouvernement du Canada par le gouvernement du
Royaume-Uni, et subséquemment placées sous le contrble du ministére; et

(%) Tous les autres biens qui appartiennent actuellement au Canada,
et les ouvrages et immeubles acquis, construits, prolongés, agrandis, répa-
rés ou améliorés aux frais du Canada, ou pour Vacquisition, la construc-
tion, la réparation, le prolongement, l'agrandissement ou l’amélioration
desquels le Parlement vote et affecte des deniers publies, sauf les ouvrages
pour lesquels des deniers sont affectés 3 titre de subvention seulement, et
tout ouvrage requis pour quelqu’une de ces fins.

A Dexception de ce qui concerne la perception des droits
de glissage et de séjour dans les barrages et les affaires en
dépendant, les fonctionnaires et personnes employés & ce
service, le chauffage, 'entretien et la réparation des édifices
de I’'Etat au siége du gouvernement, et les changements qui
y sont requis et la fourniture du mobilier et des accessoires
et leurs réparation ainsi que les parties des immeubles con-
nus sous le nom de “terrains de I’Artillerie”, la définition de
Particle 9 de la Loi des Travaux publics est en substance la
méme que celle du paragraphe (f) dans I’article 2 de la Loi
des Expropriations. Une autre différence est que la Loi des
travaux publics ne fait pas mention des chemins de fer de
I’Etat ni des canaux, qui sont du ressort du ministére des
Chemins de fer et Canaux, non plus que des fortifications
et autres travaux de défense, qui ressortissent au ministére
de la Défense nationale.

A la lecture de ces définitions I'on se rend compte qu’il
8’y trouve des objets qui ne peuvent entrer dans le cadre du
paragraphe (c) de l'article 19 de la Loi de la Cour de
I'Echiquier et que, par ailleurs, elles sont incomplétes.
Clest souvent le cas des définitions que l'on veut trop
détaillées.

Je crois que la définition qu’a donnée le juge Anglin des
mots “public work” dans la cause de La Compagnie Géné-
rale d’Entreprises Publiques v. The King (ubi supra) et
qu’il a répétée dans la cause de Wolfe v. The King (ubi
supra), laquelle est reproduite ci-dessus, est peut-étre ce
qu’il y a de plus complet en méme temps que de plus concis
sur le sujet.

84333—12%a

AngersJ.
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Que lon adopte les définitions de 'article 2 de la Loi des
expropriations ou des articles 3 et 9 de la Loi des travaux

Tas Kive, PUblics ou celle énoncée par le juge Anglin dans la cause

Angers J.

La Compagnie Générale d’Entreprises Publiques v. The
King, il me parait impossible d’en arriver & la conclusion
qu’il y avait, dans le cas qui nous occupe, un “chantier
public”, ou selon l'expression anglaise, plus large et plus
compréhensive, un “public work”. J’ai examiné avec soin
la Loi de la Royale Gendarmerie & Cheval du Canada pour
voir si je n’y trouverais pas quelque disposition qui pour-
rait m’induire & modifier mon opinion, mais je dois avouer
que je n’ai rien trouvé.

Je puis aisément concevoir qu'une automobile fasse par-
tie d'un “public work”—c’est le cas du camion dans la cause
de Schrobounst v. The King (ubi supra)—, voire méme en
certains cas, plus rares, en constitue un en soi, & la condi-
tion qu’il 8’y ajoute une machine, un appareil ou une inven-
tion queleconque susceptible d’exécuter un ouvrage pouvant
8tre considéré comme “ouvrage public” ou “public work”;
mais je ne crois pas que la voiture, qui a causé I'accident,
était utilisée sur un “public work” ni, encore moins, qu’elle
en était un par elle-méme, indépendamment de toute autre
circonstance.

Si j’avails pu conclure qu’il y avait, en 'espéce, un “public
work”, je dois dire que j’aurais hésité sérieusement 3 décla-
rer que le constable, qui était en charge de 'automobile,
agissait, au moment de l'accident, dans l'exercice de ses
fonetions ou de son emploi.

A ma connaissance, il ne se trouve pas, dans la jurispru-
dence, de définition & proprement parler de l'expression
“public work”, autre que celles ci-dessus mentionnées; il y
a bien quantité d’arréts a 'effet que tel ou tel ouvrage, tel
ou tel chantier, telle ou telle propriété appartenant & la
Couronne, constituent ou ne constituent pas, selon le cas,
un “ouvrage” ou un ‘‘chantier” public; ces divers arréts
sont pour la plupart des cas d’espéce et, réunis, ils ne sau-
raient évidemment équivaloir, quelque nombreux qu’ils
soient, & une définition compléte, ou, en d’autres mots, &
une proposition affirmative faisant connaitre l'extension et
la compréhension des termes “chantier public” ou “public
work”.
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Je crois que le législateur devrait définir le “chantier 1934
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public” ou “public work” dans la Loi de la Cour de 'Echi- Toman
quier, laquelle non seulement établit la juridiction mais v

Tae KING.
est aussi la seule qui détermine les recours du sujet contre = —
la Couronne, en pareils cas. Angers J.

) P

Je n’al pas d’autre alternative que de déclarer que la
pétitionnaire n’a pas droit au remeéde réclamé par sa péti-
tion et que celle-ci doit en conséquence étre rejetée. Je le
regrette parce que la preuve démontre, & mon avis, que
Paccident a été causé par la négligence, je dirais méme la
négligence grossiére, du constable qui conduisait 'automo-
bile au moment de I'accident.

La pétition est done rejetée avee dépens. J'estime cepen-
dant que, dans les circonstances, l'intimé ne devrait pas
insister pour recouvrer ses frais de la pétitionnaire.

Judgment accordingly.
ON APPEAL FROM THE QUEBEC ADMIRALTY DISTRICT 1934

BETWEEN: M;;~2223

THE STEAMER “PHILIP T. June 20.

DODGE” (DEFENDANT) ......... } APPELLANT; =

AND
DOMINION BRIDGE COMPANY, 1
LIMITED, DUFRESNE CON- l
STRUCTION COMPANY, LIM-
ITED, axp LA COMPAGNIE DU
PONT DE GASPE LIMITEE I
(PLAINTIFFS) ........c0oovvvnnn.. )

} RESPONDENTS.

Shipping—Collision—Excesswe speed—Improper navigation.

Action by plamtiffs (respondents) to recover damages suffered by them
by reason of defendant ship (appellant) coming into collision with
a bridge bemg erected by plamntiffs (respondents) over the York
River at Gaspe, P.Q.

Held: (Affirming the judgment appealed from) that the speed of the
Dodge m passing through the bridge opening was, in the circum-
stances, excessive.

2. That smce the speed of the Dodge was excessive it cannot be main-
tamed that the ship was navigated with reasonable care and that
the accident was inevitable.

APPEAL from the decision of the Local Judge in

Admiralty for the Quebec Admiralty District, allowing
plaintiffs’ action.
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The appeal was heard before the Honourable Mr. Jus-
tice MacLean, President of the Court, at Ottawa.

L. Beauregard, K.C. and J. St. Germain for appellant.
C. R. MacKenzie, K.C. and L. Faribault, K.C. for re-
spondents.

The facts and questions of law raised are stated in the
reasons for judgment.

Tar PrESIDENT, now (June 20, 1934) delivered the fol-
lowing judgment:

This is an appeal from a judgment of Demers, L.J.A.,
for the Quebec Admiralty District, in which he held the
plaintiffs severally entitled to the damages claimed. The
cause was heard by the learned trial judge with an ex-
perienced assessor.

The important facts, and the chief contentions of the
respective parties are to be found in the following excerpt
from the reasons for judgment of the learned trial judge.

The Dominion Bridge Company Limited was erecting a bridge across
the York River at Gaspe, P.Q., in virtue of a contract with the Dufresne
Construction Company Limited, one of the plaintiffs.

On the 6th of July, 1932, when ihe said bridge was in course of
construction and before delivery thereof, the defendant, steamer Philip
T. Dodge, while proceeding for the first time through the opening or gap
in the said bridge, came into collision therewith, causing the north bascule,
attachments and gear of the said bridge to be wrenched from their foun-
dations and damaged almost beyond repair.

The plaintiffs contend that these damages were caused by the fault
and negligence of those on board the defendant steamer, and by their
improper and negligent navigation, and they, in particular, allege:

That the defendant steamer was proceeding at an excessive rate of
speed;

That no precautions were taken by those in charge of the said
steamer to determine or ascertain local conditions as to proper navi-
gation through the opening of said bridge;

That the said steamer did not take proper or effective engine or
helm action to prevent the oceurrence of the said eollision.

The defendant pleads, in substance, that the said bridge is wrong-
fully constructed and designed; that it interferes with the navigation of
the Harbour of Gaspe more than is necessary for the proper exercise
of plaintiffs’ statutory powers; that the said bridge was wrongfully and
llegally erected and is a public nuisance; and by a second plea, alleges
that no blame for the collision can be attributed to the defendant or to
any of those on board of her.

The appellant steamship Philip T. Dodge, hereinafter
to be referred to as the Dodge, is a steel ship of slightly
over 5,000 gross tons, her length being 400 feet, her
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breadth being 57 feet 7 inches, and her speed nine and a
half knots. On the occasion in question she was bound
for a wharf or pier belonging to the International Paper
Company, situated at the head of Gaspe Harbour, and in
order to reach this wharf she was obliged to pass through
the draw of a bascule bridge being erected by the first
named respondent (plaintiff). The bridge was, as I under-
stand it, about completed, except, that the south leaf of
the bascule span had not yet been put in place when the
accident in question occurred; the north bascule however
was then in place and in a fully elevated position. The dis-
tance between the two piers upon which the bascules rested
was 90 feet, so that if the Dodge when passing through the
draw was directly in the centre thereof, there would be a
free space of 20 feet on each side of her. Directly in front
of the draw or opening in the bridge, in proceeding up the
Harbour of Gaspe, and at a distance of 800 feet in front of
the draw, was a wharf known as Davies wharf, so that
when the Dodge had fully passed through the draw she
would be but 400 feet distant from the Davies wharf, and
which of course she had to avoid; the wharf to which she
was bound was on her port side after passing through the
bridge. She had passed through the draw to the extent
of two-thirds of her length, when the overhang of the
poop on the starboard side came in contact with the north
bascule, which was seven inches inside the face of the
pier on which it rested, with serious damage to this leaf
of the bascule.

On this aspect of the case the learned trial judge re-
marked :—

I come down to the second point—was there any negligence to be
imputed to the defendant?

On this point, I agree entirely with the finding of the Assessor. As
it was the first time that this ship had passed through this bridge, she
should have taken great precaution. She had no experienced pilot. The
fact is that the captain himself took care of the wheel.

The master, secing these new works, should have stopped his ship
and made himself acquainted with every condition before entering the
gap. If he had ascertained these conditions beforehand, he would not
bave navigated with such speed.

I am of the opinion that he entered the gap in the middle, but
for fear of striking Davies wharf, eight hundred feet ahead, he put his
helm to starboard, and also to counteract the effect of the current to
northward.

The current, striking the bow of a ship to the northward, could not
push the stern to the northward, but to the southward.
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I summarize this to mean that the learned trial judge
found, in which finding his assessor concurred, that the
Dodge had not exercised sufficient caution in passing
through the bridge; that the master of the Dodge should
have stopped his ship and acquainted himself with the
existing conditions before attempting to pass through the
draw of the bridge; that he attempted to navigate the
draw at an excessive speed and before fully passing
through the draw he put his helm to starboard in order
to escape contact with the Davies wharf and also to
counteract a current to the northward, which would have
the effect of putting his bow to port and his stern to star-
board, the latter thus coming in contact with the north
bascule; and that the Dodge had no experienced pilot. The
learned trial judge seems to have been of the opinion that
there was a current striking to the north and that the
effect of this current on striking the port bow would be
to move the stern of the Dodge to starboard, north, and
not to the south, or port.

I do not agree to the proposition that the master of the
Dodge should have stopped his ship and examined the situ-
ation before attempting to pass through the draw, even
on his first trip through the bridge. Neither do I think
any blame is to be attached to the Dodge for not having
on board an experienced pilot. No pilot was there avail-
able to the Dodge, although, she did take on board an
experienced local fisherman who was supposed to know
these waters intimately. I am not disposed, upon the evi-
dence, to attach importance to the question as to whether
or not there was a current, or that it in any way con-
tributed to the accident. There was a slight current pass-
ing directly through the draw, but, even if it struck some-
what to the north I do not think, upon the evidence, that
it was itself of such consequence as to create any serious
or added difficulty in navigating a ship through the bridge.

There is another point in the case which might con-
veniently be mentioned here. It was pleaded on behalf
of the Dodge, and it was suggested on the appeal, that
the bridge constituted a public nuisance. I must say it is
difficult for me to comprehend why the owners of the
bridge were permitted to locate the draw of the bridge
precisely where it was located. It appears to be somewhat
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out of the course or track theretofore followed by ships
in reaching the upper waters of Gaspe Harbour, and to
where the Dodge was on this occasion bound. In ap-
proaching the draw it was more or less necessary, except
perhaps to those well acquainted with the locus, to make
the approach on a somewhat curved course, and not on
a straight course, and then, as I have already pointed out,
the draw was located but 800 feet in front of a wharf
which was in line with the course through the centre of
the draw. The plan of the bridge was approved by the
Department of Public Works, and the Department of
Marine, at Ottawa, but the plans and drawings do not
show the Davies wharf on the upper side of the bridge, or
the existence of a shoal on the lower side of the bridge.
In any event, the issue as to whether the bridge consti-
tutes a public nuisance was not, I think, tried out, and,
In my opinion, no ground work was laid for the deter-
mination of so important and serious an issue, and I there-
fore express no opinion upon it. I understood Mr. Beau-
regard so to agree, but he did contend, that the location
of the draw was such as to render it difficult and some-
times impossible for shipping to avoid contact with the
bridge in passing through the draw, and that on the occa-
sion in question the master of the Dodge did everything
reasonably to be expected of him, that he was not negli-
gent, and that the accident was unavoidable; and all this
constitutes, I think, the real substance of the appellant’s
case.

It is conceded by the appellant that in passing through
the draw the Dodge was proceeding at the rate of four
miles per hour. Witnesses called by the respondent (plain-
tiff), at the trial, placed this speed at as much as six miles
per hour. I prefer to accept the evidence adduced by the
appellant upon this point, although it is possible the speed
of the Dodge did exceed four miles. The first question
for determination therefore is whether a speed of four
miles, in passing through the draw, was excessive. The
learned trial judge seems to have thought the speed was
excessive, without any specific finding as to what the
speed was, and it is to be assumed that in this his assessor
concurred. In view of the fact that the Davies wharf was
directly in front of the Dodgg when she passed through the
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draw, only 400 feet distant, the ship’s length, it does seem
to me that a speed of 4 miles per hour was excessive, be-
cause, once passing through the draw the Dodge was
obliged to go to port not only in avoiding the Davies
wharf, but also in reaching the wharf to which she was
bound. In the same season, the Dodge made fifteen addi-
tional trips through the bridge without any mishap, and
her master stated that in such trips he exercised greater
caution, particularly with his “engines,” and in this I
think he must have had in mind the speed of his ship.
I think the speed of the Dodge in passing through the

bridge opening was, in the circumstances, excessive.

When the Dodge was two-thirds through the bridge
opening, the master put his helm to starboard, which had
the effect of putting the ship’s stern to starboard, thus
causing, I think, the collision and the damage complained
of. This movement, I agree with the learned trial judge,
was executed because of fear of coming into collision with
the Davies wharf. One can quite understand such a
movement, but it was an error, and was, I think, thought
to be necessary because of fear, or the imminence, of
colliding with the Davies wharf, but that fear or immi-
nence arose, I think, because of the excessive speed of the
ship in passing through the bridge draw. Had the speed
been reasonably reduced I do not think the liability of
contact with the Davies wharf would have been so appar-
ent, and would not have occasioned the fatal order of
“helm to starboard,” and without this I think the Dodge
would have passed through the draw without any mishap.
And that conclusion as to the speed of the Dodge in pass-
ing through the bridge contains the answer to the con-
tentions that the master of the Dodge navigated his ship
with reasonable care, and that the accident was inevit-
able.

I am of the opinion therefore that the judgment appealed
from must stand, and that the appeal should be dismissed
with costs.

Judgment accordingly.
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Reasons for judgment of Demers, J.:

The Dominion Bridge Company
Limited was erecting a bridge
across the York River at Gaspe,
PQ., in virtue of a contract with
the Dufresne Construction Com-
pany Limited, one of the plaintiffs.

On the 6th of July, 1932, when
the said bridge was in course of
construction and before delivery
thereof, the defendant, steamer
Philip T. Dodge, while proceeding
for the first time through the
opening or gap in the said bridge,
came into collision therewith, caus-
ing the north bascule, attachments
and gear of the said bridge to be
wrenched from their foundations
and damaged almost beyond repair.

The plaintiffs contend that these
damages were caused by the fault
and negligence of those on board
the defendant steamer, and by
their improper and negligent navi-
gation, and they, in particular,
allege:

That the defendant steamer was
proceeding at an excessive rate of
speed;

That no preeautions were taken
by those in charge of said steamer
to determine or ascertain local con=
ditions as to proper navigation
through the opening of said bridge;

That the said steamer did not
take proper or effective engine or
helm action to prevent the occur-
rence of the said collision.

The defendant pleads, in sub-
stance, that the said bridge is
wrongfully constructed and de-
signed; that it interferes with the
navigation of the Harbour of
Gaspe more than is necessary for
the proper exercise of plaintiffs’
statutory powers; that the said
bridge was wrongfully and illegally
erected and is a public nuisance;
and by a second plea, alleges thal
no blame for the collision can be
attributed to the defendant or {o
any of those on board of her.

On the first point, it appears that
this bridge was erected by a com-
pany incorporated by the Provin-
cial Statute of Quebec, 20 George
V, Ch. 4, navigation being in the
province of the Federal Govern-
ment, it was properly stated in the
Statute that the * construction

plans” of the said bridge and of
1ts approaches, after their approv-
al by the Federal Government,
“shall be submitted to the Minis-
ter of Public Works and Labour
and approved by him.”

This construction could not be
made without the approval of the
Governor-in-Council of Canada.

The Federal Government having
the control of navigation, I con-
sider that its approbation of the
plan of a bridge settles the point
as to the proper construction of
this bridge.

The defendant, in her contention
to the contrary, relies on the case
of the 8S. Uranae and on the de-
cision of the Privy Council, re-
ported in 1931, A.C., pages 300 and
308; but in that case, the charter
authorizing the building of those
works granted by the Federal
Government, stated that the per-
mission to bwild was granted, pro-
vided it would not obstruct navi-
gation. The question decided by
the Privy Council was that statute
was governing the case, and the
Privy Council, page 309 of the
Reports, insisted that it was inter-
ference with navigation amounting
to a public nuisance for which the
defendant had no authority.

I am, therefore, of opinion that
this case does not apply and that
in the present case, the Federal
authority was the proper authority
to decide as to the form of con-
struction of those works.

I come down to the second point
—was there any negligence to be
imputed to the defendant?

On this point, I agree entirely
with the finding of the Assessor.
Ag it was the first time that this
ship had passed through this bridge,
she should have taken great pre-
caution. She had no experienced
pilot. The fact is that the captain
himself took care of the wheel.

The master, seeing these new
works, should have stopped his
ship and made himself acquainted
with every condition before enter-
ing the gap. If he had ascertained
these conditions beforehand, he
would not have navigated with
such speed.
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I am of the opinion that he
entered the gap in the middle, but
for fear of striking Davies wharf,
eight hundred feet ahead, he put
his helm to starboard, and also
to counteract the effect of the cur-
rent to northward.

The current, striking the bow of
a ship to the northward, eould not
push the stern to the northward,
but to the southward.

[1934

For these reasons, I arrive at the
conclusion that plaintiffs are sever-
ally entitled to the damages
prayed for; that the defendant
steamer Phulip T. Dodge and her
bail should be condemned to the
damages claimed, with interest and
costs, which damages should be
assessed by the Deputy Registrar
of this Court, with the assistance
of merchants.

BeETwEEN:

ROSE MOSCOVITZ axp ANNAI

MOSCOVITZ

SUPPLIANTS;

AND

HIS MAJESTY THE KING

RESPONDENT.

Crown—Responsibility—Petition of Right—Public Work—Jurisdiction—
Damages.

One X, an enlisted soldier in the Canadian Army Service Corps, engaged
as a transport driver, stationed at Kingston, drove a motor truck,
loaded with supplies, from Kingston and delivered the same to the
Royal Air Force at Trenton. Whilst returning to Kingston, the
motor truck dnven by K., negligently collided with a motor truck
m which M. was a passenger, causing hus death. Suppliants are the

widow and step-mother of M.

Held: That K. was engaged in a public work and was acting within the
scope of his duties as a servant of the Crown, at the time of the
accident. Schrobounst v. The Kwng (1925) Ex. CR. 167 and Dubos
v. The Kwng (1934) Ex. C.R. followed.

PETITION OF RIGHT by the suppliants claiming
damages against the Crown for the death of Himan Mosco-
vitz, caused through the negligent operation of a motor
truck driven by a servant of the Crown while engaged on

a public work.

The action was heard before the Honourable Mr. Justice
Maclean, President of the Court, at Ottawa.

B. C. Donnan, K.C., and N. Borins for the suppliants.
C. A. Payne, K.C., for the respondent.

The facts and questions of law raised are stated in the

reasons for judgment.
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Tre PresmENT, now (June 8, 1934) delivered the fol-
lowing judgment:

This is a petition of right wherein damages are sought
to be recovered against the Crown on account of the death
of one Himan Moscovitz, whose death ensued from a col-
lision between a motor truck in which he was a passenger,
and a motor truck being driven by one Kelly, an enlisted
soldier—a private in rank—in a detachment of the Cana-
dian Army Service Corps, stationed just outside the City
of Kingston, Ont.; it will be convenient to refer to this
Military Station as of Kingston. The suppliant, Rose
Moscovitz, of the age of forty-one years, is the widow of
the deceased and executrix of his will, while the other
suppliant, Anna Moscovitz, is the step-mother of the de-
ceased, with whom she lived until his death. The de-
ceased left no children.

Kelly’s duties were described by one witness as that of
a driver of a mechanical transport vehicle. On the occa-
sion in question here Kelly was driving a motor truck, the
property of the Crown, by which certain military stores
were being forwarded from the Canadian Army Service at
Kingston to a detachment of the Royal Air Force Airport
at Trenton, Ont., some distance west; this motor truck was
kept in a garage in Xingston, which, I assume, was either
owned or rented by the Crown. After having delivered the
truck load of stores at the Trenton Airport, and while re-
turning to Kingston, the motor truck driven by Kelly
collided with the other motor truck in question, which
was proceeding in the opposite direction, resulting in the
fatality mentioned. It is not necessary to say much re-
garding the issue of negligence, on the part of Kelly. The
accident, I find, did occur owing to the negligence of Kelly,
and nothing to the contrary was seriously put forward; in
fact no evidence at all was produced by the Crown. I
accept fully the evidence of Nathan Greenberg and Samuel
Greenberg in deseribing the causes immediately leading to
the collision of the two motor trucks, and which caused
the fatal injury to the deceased. That the accident occurred
owing to the negligent driving of Kelly, is not, I think,
subject to serious doubt.

The chief defences raised are (1) That Private Kelly
was not a servant of the Crown; (2) that he was not en-
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gaged on a public work; and (3) that the Trenton Air-
port, and the Barracks at Kingston occupied by the Cana-
dian Army Service Corps, were not public works. Other
defences raised were that the Fatal Accidents Act of
Ontario did not here apply, and that the suppliant, Anna
Moscovitz, the step-mother of the deceased, was not en-
titled to recover damages. I might at once state that the
liability of the Crown in this case, if any, can only arise
under the Exchequer Court Act, and not under any pro-
vincial statute. The question as to whom may properly
bring a petition here, is, I think, to be determined by the
relevant statutes of the Province of Ontario. It appears
to me that both suppliants are properly before the court.

As to the contention that Kelly was not engaged upon
a public work I propose to say but a few words. Just re-
cently I rendered judgment in a somewhat similar case,
Dubois v. The King, not yet reported, but to which I
would refer, and there I discussed, at some length, what
in my opinion constitutes a “public work ” within the
meaning of the Exchequer Court Act, and I cannot use-
fully add anything to what I there said. I am of the
opinion that on the occasion in question Kelly was en-
gaged upon a public work, the transporting of military
stores belonging to the Crown, from one point to another,
from one public service to another, by a motor truck be-
longing to the Crown. I am of the opinion also that Kelly
was acting within the scope of his duties as a servant of
the Crown at the time of the accident. This case, in my
opinion, falls within the principle of the Schrobounst
case (1).

It was argued on behalf of the Crown, that an enlisted
soldier in the permanent military forces of Canada, re-
gardless of his duties, was not a servant of the Crown.
I was referred to the case of Larose v. The King (2). In
that case the suppliant, working in a nearby field, was
wounded by a stray bullet from a rifle range where mem-
bers of the militia, or members of a rifle association, were
engaged in target practice. It was there held that a rifle
range was not a public work, and that the injury to the
suppliant was not the result of the negligence of any

(1) (1925) Ex. CR. p. 167. (2) (1900) 6 Ex. C.R. 425 and
(1925) S.CR. p. 88. (1901) 31 S.C.R. 206.
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officer or servant of the Crown, while acting within the
scope of his employment. The facts of that case would
seem to me to be inapplicable here. On appeal to the
Supreme Court of Canada, Taschereau, J., who delivered
the judgment of the court, said: “Then I do not see that
the words that ‘ any officer or servant of the Crown’ can
be held to include the officers or men of the militia.” I
cannot feel confident just what was meant by this obser-
vation. By sec. 76 of the Militia Act, Chap. 41 R.SC,,
1886, Her Majesty was empowered to sanction the organi-
zation of rifle associations, and of associations for purposes
of drill, to be composed of Militia officers, or men on the
Militia Rolls, and of independent companies of infantry
composed of professors, masters or pupils of universities,
schools or other public institutions, or of persons engaged
in or about the same, under such regulations as were from
time to time approved by Her Majesty; but such associa-
tions or companies, it was provided, should not be provided
with any clothing or allowance therefor. I think that
Taschereau J. was of the opinion in that case, that the
“officers or men of the militia” were not “ officers or
servants of the Crown,” upon the ground that at the time
material there, the “ officers or men of the militia ” were
acting as members of a voluntary rifle association, and
were not under any obligation as to service in such rifle
agsociations, and were not under the pay of the Crown as
such. Burbidge J., the trial Judge, was of the opinion that
the rifle range was not a public work within the meaning ot
the term as used in the Exchequer Court Aect, particularly
when one had to consider a rifle range with reference to
the special provisions of the Militia Act relating thereto.
I do not therefore think that Taschereau, J. intended to
say that “any officer or servant of the Crown,” did not
include one enlisted in one of the permanent military ser-
vices of Canada maintained by the Crown, and whose
assigned duties were comparable to those of Kelly in this
case. Furthermore, the Militia Aet provided that the
owners of private property should be compensated for any
damage that accrued to their respective properties from
the use of any such rifle range and Burbidge J. held, by
implication I assume, that this did not extend to personal
injuries.
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Private Kelly was engaged in the Canadian Army Ser-
vice Corps, as a transport driver, and such were his duties,
and it was while acting within the scope of such duties
the accident here oceurred. On the occasion in question
Kelly was, I think, a servant of the Crown, performing 2
public work. The fact that Kelly was an enlisted soldier,
or in a soldier’s uniform, would not seem to me to affect
the question as to whether or not he was a servant of the
Crown, on a public work, on the occasion in question. If
Kelly were the driver, in uniform, of a locomotive hauling
a car load of military stores, from Kingston to Trenton, on
a Government owned line of railway devoted to military
purposes entirely, it is improbable that if any person were
negligently killed while Kelly was proceeding with his
train along the rails, that a claim for damages could suc-
cessfully be resisted. In point of fact there is no dis-
tinetion between a locomotive and a freight car, and a
motor truck, except that the former is propelled along a
bed of steel, the other upon an ordinary highway, which
after all is the same thing. I know of no principle or
authority for the proposition that an enlisted member of
the Permanent Military Forces of Canada is not a servant
of the Crown, for some purposes at least. I think Kelly
was a servant of the Crown in the sense intended by the
Exchequer Court Act. I therefore think that the Crown
is liable in damages to the suppliant.

As a result of the accident in question the deceased,
Himan Moscovitz, suffered serious personal injuries, by
reason whereof he was on the date of the aceident, Novem-
ber 8, 1932, admitted as a patient in the Belleville General
Hospital, at the City of Belleville, Ont., and was there
confined as a patient until December 14, 1932, when he
died as a result of such injuries. The suppliants claim
damages on account of the death of Himan Moscovitz who
was their sole means of support and maintenance, and in
her capacity as executrix of the will of her deceased hus-
band, the first named suppliant claims further damages.
The particulars of the damages claimed by the first named
suppliant in her capacity as executrix, relate to medical,
hospital and nursing services, funeral expenses, and pecu-
niary loss incurred in connection with certain material on
hand in the business of her deceased husband at the time
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of his death, as will more clearly appear hereafter. The
suppliants also claim certain damages on account of ex-
penses incurred by them for transportation and mainte-
nance in connection with their attendance upon the de-
ceased while in the hospital at Belleville.

The business of the deceased at the time of his death is
described in the petition as that of a leather goods manu-
facturer. He purchased and tanned hides which he con-
verted into laces, whips, belting laces, and things of that
sort, which he marketed himself, as I understand it. At
the time of his death there was on hand a certain quantity
of hides, one-half of which had been tanned and finished,
and the balance was in a raw state, and it was alleged
that had these been finished and converted into manufac-
tured articles, their value would have been in excess of
$6,000, but this was not clearly established. The cost of
these hides in the raw state was said to be in excess of
$1,500. In consequence of the death of Moscovitz, it is
claimed this stock of raw and finished hides had compara-
tively little value, and had to be sacrificed. A claim is
made by the executrix for $1,500, on account of pecuniary
loss, in this connection. The deceased left also an unen-
cumbered dwelling house worth $1,500.

It appears from the evidence that the deceased paid
weekly to his widow the sum of $15, but acecording to her
testimony this appears to have been largely on account of
housekeeping expenses. I rather apprehend that the whole
of what she thus received from her deceased husbhand was
intended to be expended on this account, but probably
that is not of importance. The other suppliant, Anna
Moscovitz, the step-mother—whose age is sixty years—re-
ceived from the deceased the sum of $5 weekly, on account
of her maintenance it was stated. The step-mother lived
with the deceased ever since the death of her husband, and
so far as I know he maintained her. I perhaps should
state that the deceased Himan Moscovitz inherited from
his father the business which he was carrying on prior to
his death. The widow testified that her husband earned
yearly from his business the net sum of about $1,500 but
there is no evidence from books of account, or bank
accounts, in support of this; she also testified that her
deceased husband confided to her in his lifetime all the
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details of his business, and I think there is no doubt but
that she knew intimately the details of the business, and,
in fact, in her husband’s frequent absences from business,
she carried on certain parts of the business, such as the
buying of hides.

Now as to the quantum of damages to be allowed. Evi-
dence was given by an actuary of a Canadian insurance
company in which he stated, that according to the Cana-
dian Actuarial Tables, the expectancy of life of the de-
ceased,—who at the time of his death was forty-six years
of age—was some twenty-five years. The deceased was in
good health at the time of his injury. I do not think that
up to this point evidence of this nature is objectionable.
Based upon net earnings of $1,500 per year and upon the
assumption that the deceased was in good health at the
time of his death, the actuary stated his earning power
for the period would be roughly $25,000. But this is not
a reliable mode of ascertaining damages in actions for
personal injury. See Rowley v. London & N.W. Ry. Co.
(1) and Jones v. Tersigni (2). The rule seems to be that
one must not attempt to give damages to the full amount
of a perfect compensation for pecuniary injury, but a
reasonable view of the case must be taken so that there
may be given, what in all the circumstances, is a fair
compensation. I have concluded to allow on account of
pecuniary loss suffered by the suppliants the sum of
$6,000 to be apportioned as follows: To the first named
suppliant the sum of $4,000 and to the second named sup-
pliant the sum of $2,000. In respect of the suppliants’
claim for expenses incurred in travelling to and from Belle-
ville, and for their maintenance while there, I think the
same must be disallowed. While it was a natural and
consoling duty to perform, still no services were there ren-
dered by them, that is to say, all the services rendered the
injured man were by medical men, hospital attendants and
nurses, for which a separate amount is being claimed by
the executrix. I fear that claim is not well founded and
must be disallowed. Then as to such expenses as were
incurred in connection with medical, hospital and nursing
services. This should be allowed, but not to include
funeral expenses, and the amount under this head will be

‘1) (1873) 8 L.R. Exch, 221. (2) (1930) 38 O.W.N. p. 315,
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fixed upon the settlement of the minutes of judgment. And
lastly, as to the claim by the executrix for pecuniary loss
in consequence of the inability of Himan Moscovitz to
finish processing the stock of hides on hand, and to manu-
facture marketable goods from the same, as was his custom.
I am in doubt as to the validity of such a claim, particu-
larly for any possible claim arising after the death of
Moscovitz. If any pecuniary loss could be established in
the period between the occurrance of his injury and his
death, that might constitute a fair claim by his estate.
However, I am making no definite decision as to this par-
ticular claim for the moment, and I shall be prepared to
hear any submission by counsel thereon, upon the settle-
ment of the minutes of judgment.
The suppliants will have their costs of the petition.

Judgment accordingly.

BETWEEN:

ALBERT DUBOIS anxp ANTOI-
NETTE DUBOIS ..............

AND
HIS MAJESTY THE KING....... RESPONDENT.

} SUPPLIANTS;

Crown—~Responsibility—Public Work—Jurisdiction—Exchequer Court Act
—Petition of Rwght Act

Specially equipped motor cars, owned by the Government of Canada, are
employed by the Radio Branch of the Department of Marine, 1n
the detection and elimination of radio inductive interference. Two
employees of the Radio Branch were returning to Ottawa in such a
car, from a tour of inspection, when they stopped the car on one
sude of the travelled road to wipe the windshield which had become
clouded due to weather conditions. An oncoming car, in which the
son of the suppliants was a passenger, collided with the Government
car, and he was killed.

Held: That the government owned motor car, in occupation and control
of the government employees on the occasion m question, was a
“public work” within the meaning of s. 19(¢) of the Exchequer
Court Act, c. 34, RSC. 1927.

2. That the government employees in the said car were, at the time of
the collision in question, officers or servants of the Crown acting
within the scope of their duties or employment upon a public work,
within the meaning of the said section of the Exchequer Court Act.

3. That the Court has jurisdiction to entertain the action.

The meaning of public work, within the Exchequer Court Act, and the
liability of the Crown in tort, discussed.
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PETITION OF RIGHT by the suppliants claiming
damages against the Crown for the death of their son
caused by the alleged negligence of servants of the Crown
while employed on a public work.

The case was heard on points of law only, before the
Honourable Mr. Justice Maclean, President of the Court,
at Ottawa.

Charles Morse, K.C., and E. G. Gowling for the sup-
pliants.

F. P. Varcoe, K.C., for the respondent.

The facts and questions of law raised are stated in the
reasons for judgment.

TeEe PresipeENT, now (June 1, 1934) delivered the fol-
lowing judgment:

This is in form a petition of right wherein the suppliants
claim against the Crown the sum of $5,000 on account of
the death of one Albert Dubois Jr., due, it is alleged, to
the negligence of certain servants of the Crown. The case
is one of considerable importance.

There is in the Department of Marine at Ottawa, what
is known as the Radio Branch, and one important work
carried on by this Branch, from coast to coast in Canada,
is the detection and elimination of radio inductive inter-
ference. The extent of this particular work may be gath-
ered from the Introduction to a Bulletin issued by that
Branch in 1932, entitled “ Radio Inductive Interference,”
and from which it appears that over thirty thousand sources
of radio interference have been investigated. The varied
and important activities of the Radio Branch may be gath-
ered from its Annual Reports, and the Radiotelegraph Act,
Chap. 195 R.S.C. 1927,

In the investigation of radio inductive interference
specially equipped motor cars owned by the Government
of Canada are employed by the Radio Branch. In Qctober,
1931, such a car, allocated for such work in the district
surrounding Ottawa, was being used on a regular inspec-
tion tour for the detection of radio inductive interference,
one Pollard being the radio electrician and investigator,
and one Langlois the driver, both being regularly em-
ployed by the Radio Branch of the Department of Marine;
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Pollard and Langlois were on this oceasion returning to
their headquarters at Ottawa, from Fitzroy Harbour, when,
towards the close of the afternoon, darkness, rain and fog
rendered driving conditions so bad, that they were obliged,
while nearing the village of Britannia, to stop the car on
one side of the travelled road in order to wipe the wind-
shield. An oncoming car, in which Dubois the deceased
was a passenger, collided with the Government car with
fatal results to Dubois. The suppliants allege that the
collision and fatality were due to the negligence of Pollard
and Langlois.

We are not presently concerned with the allegation of
negligence against those in charge of the Government ecar.
The immediate matters set down for decision are points of
law, and they are, (1) whether the Government owned
motor car in occupation and control of the persons men-
tioned on the occasion in question, was a * public work ”’
within the meaning of sec. 19 (¢) of the Exchequer Court
Act, Chap. 34, R.S.C. 1927, and (2) whether Pollard and
Langlois were, at the time of the collision in question,
officers or servants of the Crown acting within the scope
of their duties or employment upon a public work, within
the meaning of the same section.

Prior to the year 1887, when the Aect constituting the
Exchequer Court as a tribunal apart from the Supreme
Court of Canada was passed, there was no remedy against
the Crown in tort, according to the decisions of the
Supreme Court of Canada in the cases of McFarlane v.
The Queen (1), and McLeod v. The Queen (2). The
parentage of the present sec. 19 (¢) of the Exchequer Court
Act is to be found in sec. 16 (¢) of the Act of 1887, and it
in turn came over from the Official Arbitrators Act. In the
case of the City of Quebec v. The Queen (3) Burbidge, J.,
went very fully into the origin of the jurisdiction of the
Exchequer Court in respect of actions for injuries to per-
sons or property arising from negligence of servants of the
Crown, on a public work. It might be of interest to follow
in brief outline the trend of decisions in cases of this kind
since the establishment of the Exchequer Court. In the
case just cited the City of Quebec claimed it had sustained

(1) (1882) 7 S.C.R. p. 216. (2) (1882) 8 SCR.p. 1
(3) (1891) 2 Ex. CR. 252, p. 261.
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damages from rock falling from the Citadel on one of the
streets below. While dismissing the petition Burbidge J.,
expressed the view that “the injury must happen on or
in connection with a ‘public work.’” That interpreta-
tion was regarded as too liberal by the Supreme Court of
Canada. In second case launched by the City of Quebec
(4) Burbidge J., though finding that the facts did not
establish negligence, expressed the view that to refuse
jurigdiction to entertain a claim for damages where the
injury happened beyond the actual limit of the public
work would be a narrow construction of the statute. But
on appeal (5) the majority of the Supreme Court of
Canada seem to have negatived that view. In Lefourneux
v. The Queen (6) Burbidge J., reaffirmed his view ex-
pressed in the second City of Quebec case, but he followed
the ruling of the Supreme Court of Canada in that case,
yet in the Letourneuz case, the Supreme Court of Canada,
on appeal, allowed damages for negligence, although the
alleged injury to property did not occur on a public work;
Burbidge J., I think, makes it abundantly clear in his
judgment in the Price case (7), that the injury did not
occur on a public work. Then later followed the case of
Paul v. The King (8), in which it was held that a steam-
tug owned by the Crown while engaged in towing an empty
scow back from the dumping grounds, but still at a con-
siderable distance from the place where the work of dredg-
ing was being carried on, collided with another vessel, and
it was held that the collision and injury resulting had not
occurred on a public work. These cases show that some
judicial doubt existed as to the limits to which assertion
of the prerogative might be made in a defeat of the claims
of the subject.

Then, in 1917, the Canadian Parliament recognizing, I
assume, that the construction placed by the courts upon
sec. 16 (¢) of the Exchequer Court Act would work an
injustice in many cases, changed the wording of that sec-
tion so as to include cases where the negligence and injury
occurred off the public work, and the present sec. 19 (c)

(4) (1892) 3 Ex. 164. () (1906) 10 Ex. CR. 105 at
. 137.
(5) (1894) 24 S.CR. 420. ® 1(’1904) 9 Ex. CR. 245

(6) (1900) 7 Ex. CR. 1, p. 7. (1906) 38 S.C.R. 126.
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was enacted. Then, some time subsequent to the enact-
ment of the present ss. (¢) of s. 19, there came the case
of Schrobounst v. The King (1). In that case I held the
Crown liable even though the negligence and injury com-
plained of occurred off a public work; there the suppliants
were in a vehicle standing at the curb of a public street
when they were run into by a motor truck, the property
of the Crown, employed in carrying workmen to a public
work under construction, some distance from the scene of
the injury. This judgment was affirmed on appeal, by
the Supreme Court of Canada. In delivering the judg-
ment of the court Mr. Justice Mignault interpreted the
words “upon any public work” as referable to the
“ employment ” and not the “presence” of the negligent
servant of the Crown on a public work. The interpreta~
tion adopted by the courts in the Schrobounst case was
followed in Mason v. The King (2), and that case prac-
tically overruled the Paul case. In the Mason case the
injury was to property and was occasioned by a tug boat
hired by the Crown and engaged in towing scows loaded
with dredged material from the scene of the dredging
operations which were being carried on by the Crown.

There is no definition of a “public work” in the Ex-
chequer Court Act, and in interpreting that term resort
is frequently had to other Acts of the Parliament of
Canada in which the same expression is used. Sec. 3 (¢)
of the Public Works Act defines “ public work ” as “ any
work or properly under the control of the Minister ”.
See. 10 (c) provides for “public works” being placed
under the control of some other Minister or Department.
And the cases have consistently treated transferred control
as not affecting the character of the “ public work ”. See.
2 (d) of the Expropriation Act states that a “public
work ” means and includes an enumerated list of works
or properties, and embraces all other property which now
belongs to Canada, and also the works or properties ac-
quired, constructed, extended, repaired or improved at the
expense of Canada. In the case of The Wolfe Company
v. The King (1), Mr. Justice Duff said in this connection

(1) (1925) Ex. CR. 167; (2) (1933) Ex. CR. p. 1;
(1925) S.CR. 458. (1933) SCR. 332.
(1) (1921) 63 S.CR., 141.
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“The term ‘public work’ is defined in at least two sta-
tutes, the Public Works Act and the Expropriation Act.
In the Public Works Act it includes the ‘public build-
ings’, ‘property * * * * repaired and improved at
the expense of Canada.” And by definition in the Expro-
priation Act it also includes in the same terms ¢ the public
buildings’ and ‘property repaired or improved at the
expense of Canada’. The definitions of the term ‘public
work’ to be found in these two statutes (they are sub-
stantially, if not quite the same) have immediate statut-
ory effect only in the interpretation of the enactments in
which they are found; but they may very properly be
resorted to for the purpose of throwing light upon the
meaning of the same phrase found in another enactment
with no legislative interpretation expressly attached to it.
Prima facie it appears to me that the meaning of the
phrase in the Exchequer Court Aect is no less comprehen-
sive than that to be gathered from these two definitions.”

While I agree that the meaning of the term “ public
work ” in the Exchequer Court Act should not be less
comprehensive than that to be gathered from the defini-
tions of the same term in the two Acts mentioned, yet, I am
inclined to the view that the term “ any public work ” as
used in the Exchequer Court Act was intended to be
even more comprehensive than the same term as used
in the Public Works Act, or in the Expropriation Act,
though in the former Act the definition of “ public work ”
is very broad indeed, because it includes not only “ prop-
erty ” but “work”. I doubt if the legislature intended
that the term ““ any public work ”” in the Exchequer Court
Act, no legislative interpretation being attached to it, was
intended to be limited to what “public work” was in-
tended to mean in the Public Works Act, and particularly
in the Expropriation Act. I think the term “any public
work ” in the Exchequer Court Act, is to be interpreted
in a common sense way, and, I think it means any work
carried on by the Crown to serve the public with some
necessity or convenience which is required by the public
as such, and which requirement is made available by a
parliamentary vote of public moneys. It was, I think, the
deliberate intention of the legislature to create a liability
against the Crown where injury or death occurred to any
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person, owing to the negligence of any officer or servant
of the Crown, acting within the scope of his duties upon
any public work, of any kind. The mind of the legisla-
ture was, I think, primarily directed to the subject matter
of the injury or death of a person, or injury to property,
and not to the character of the “work,” or the place
where the alleged injury occurred, except that the injury
must have occurred in connection with a public work. The
intention was, I think, to place the Crown under the same
liability as the subject in respect of claims arising from
injury or death negligently caused by employees upon any
public work; it is difficult to believe that the legislature
intended to differentiate between an injury or death occur-
ring in connection with one kind of public work and that
on another class of public work. The legislation was in
response, 1 assume, to a public demand to place the Crown
in the same position as the subject in respect of what in
the sense of the public would be regarded as a “ work”
carried on by the Dominion Government. I need hardly
state that every employee of the Government of Canada
is not engaged upon a “ public work ” in the sense intended
by the Exchequer Court Act. The word “public” in
association with the word “work ” occasions no difficulty;
the difficulty in cases of this kind is to determine what is
a “work” and if the offending Crown servant was em-
ployed upon a “work”. But I shall return to this point
later.

In the Wolfe case, which I have already cited, it was
suggested by some members of the court, that sec. 20 (¢)
—now sec. 19 (¢c)—should be interpreted in the light of
the meaning to be attached to 20 (b), because of their
juxtaposition. With the greatest respect I must say I am
unable to appreciate the reasoning upon which that view
is founded. Subsection 19 (¢) refers to “any public
work ” while s.s. 19 (b) relates to a very limited number
of “public works,” namely, those which by reason of their
construction or operation have injuriously affected other
adjacent property. I do not think that see. 19 (¢), is to
be interpreted by reference to sec. 19 (b), and I think it
may be stated with confidence that such was never intended
by the legislature.
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oo My attention was directed to several American cases as
Dunois illustrative of the construction placed upon the words
“public work,” by the Supreme Court of the United
States and other courts of that country, but I shall refer
to one of them only. In the case of Title Guaranty and
Trust Company v. Crane Company (1), the issues involved
the right of parties who had delivered labour and materials
to a company which was under contract to build a ship,
to recover as materialmen under an Act of Congress which
exacted from contractors for a public work a bond for the
faithful performance by them of the contract, and the Act
also empowered any person who furnished labour and
material used in the construction and repair of any public
work to intervene as claimants in a suit against the Guar-
antee Company on the bond supplied by the contractors.
The work in question was the construction of a steamship
for the United States Government. The ship was in course
of construction only and had not been delivered over to
the Government, but the Act provided that after the first
payment to the contractors so much of the ship as was
then built would belong to the Government. In the course
of his judgment, which was the judgment of the Supreme
Court of the United States, Mr. Justice Holmes said:—

Of course public works usually are of a permanent nature and that
fact leads to a certain degree of association of the notion of permanence
and the phrase. But the association is only empirical, not one of logic.
Whether a work is public or not does not depend upon its being attached
to the soil; if it belongs to the representative of the public it is publie,
and we do not think that the arbitrary association that we have men-
tioned amounts to a coalescence of the more limited idea with speech,
50 absolute that we are bound to read “any public work” as confined
to work on land.

Undoubtedly Holmes J. used the phrase “representative
of the public” as denoting the Government.

V.
Tae KiNg.

Ma@n J.

Mr. Morse argued that any public service was in itself
a “public work,” and with that I agree, that is, if the
service is in reason and sense, a “ work” within the in-
tendment of the Exchequer Court Act. In the Public
Works Act, “public work ” means “ any work ” or “ prop-
erty ” under the control of the Minister, that is, the work is
“public ” because it is under the control of the Crown.
“Public work,” “property” and “any work” in that

(1) (1910) 219 US. 24,
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Act are synonymous. It will be observed that the courts
have so far departed from the former notion of “ publie
work ” meaning only a physical thing being constructed,
for a public purpose, by and at the instance of the Crown,
as to recognize its Incorporeal significance, for example,
labour to maintain existing public property, or some
public service such as the postal service. The practical
question here arises whether the elimination or correction
of radio inductive interference, a work carried on through-
out the whole of Canada, is not a public service that con-
stitutes a “public work.” The Government of Canada
licenses, as I understand it, all broadecasting stations, and
all the numerous users of radio reception devices, and there-
fore the service rendered by the Radio Branch in attempt-
ing to correct radio induective interference is a service ren-
dered to a very large section of the public at the expense
of the country. It is a work carried out by skilled per-
sons with the aid of specially equipped motor cars. I can-
not see why such a service should not properly be desig-
nated as “a public work,” or even “ property,” just as
would a telegraph line owned and operated by the Govern-
ment, and telegraph lines are, I think, referred to in sec. 9
of the Public Works Act as “property” and as a “service.”
The motor car here was the “property” of the Crown,
and was employed or in use at the time of the accident,
by its servants, for the purpose of maintaining or improv-
ing a public service controlled and administered by the
Crown, and the equipped motor car was one of the appur-
tenant means or instrumentalities for correcting radio in-
ductive interference. Now, I think a public service of this
nature is a “public work,” and I think also that any
physical instrumentality (such as the specially equipped
motor car in this case) owned, equipped and used by the
Crown, in ecarrying out a public service of such a char-
acter, is a “public work” within the meaning of the
Exchequer Court Act.

Then I was referred to a line of decided cases where, for
example, post office buildings owned by the Crown, and a
Dominion Park, really public services, have been held to
be public works within the meaning of the Exchequer
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Court Act. In Brady v. The Queen (1), it was held on
demurrer, that the Rocky Mountain Park was a public
work of Canada, and a person who was injured on one
of the roads in the Park by reason of a wire negligently
stretched across a road therein, was held to be entitled-to
recover damages against the Crown. In Leprohon v. The
Queen (2), Burbidge J., expressed the opinion that a post
office building owned and occupied as such by the Crown,
was a public work, within the meaning of the Public Works
Act. In Keegan v. The King (3) Audette, J. held that a
post office building owned and occupied by the Crown was
a public work. The case of Johnson v. The King (4) was
one where horses, which were under hire to the Dominion
Government, were lost owing to the negligence of the
Crown’s servants engaged in constructing for the Crown,
the Atlin-Quesnelle telegraph line. There were two aspects
of the case considered by the court, first the liability of
the Crown under the contract of bailment, secondly the
liability of the Crown for the loss of property by negli-
gence of its servants on a public work. On the latter
point Burbidge J., was of the opinion that the telegraph
line in course of construction was a public work; I must
say regarding that aspect of the case, it is difficult for me
to conceive of any other conclusion being reached. In the
case of Brebner v. The King (5) Audette, J. held that a
barn, at Kingston, belonging to and under the control of
the Department of Militia and Defence, not under the
control of the Minister of Public Works, was a public work.
These cases go to show that a “public work” includes
public services, properties or buildings, wherein is admin-
istered one of the public services of Canada, at the expense
of Canada, and excludes the popular idea or notion that a
“work ” is necessarily something constructive or perman-
ent, in the material sense.

Mr. Morse advanced the proposition that the Govern-
ment car in this case was a “building,” apart from its
being property owned by the Crown, and therefore a
“public work ” within the definition laid down by Anglin
J., in the case of the La Compagnie Generale d’Entreprises
Publiques v. The King (6), and later affirmed by him in

(1) (1891) 2 Ex. CR. 273. (4) (1903) 8 Ex. CR. 360.
(2) (1894) 4Ex.C.R.100at p.106.  (5) (1913) 14 Ex. C.R. 242.

(3) (1915-17) 16 Ex. C.R. 412. (6) (1917) 57 S.CR. p. 527.
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the Wolfe case. He referred to definitions of “ building ”
supplied by Lexicographers. The Oxford English Diction-
ary defines a “building ” as a “structure” and “structure”
as a fabric or framework of material parts put together.
In Widdifield’s “Words and Terms Judicially Defined ”
the author defines a building as a ‘“‘structure” or “edifice”
erected by the hand of man composed of natural material
as stone or wood, and intended for use or convenience.
The author then quotes in support of his definition the
case of Carr v. Fire Insurance Association (1), in which
fixed and movable machinery, shafting, boilers, etc., were
included in the word “building ” as between mortgagor
and mortgagee. I am rather disposed to agree with the
author’s definition of a “building” but not in the rele-
vancy of the decided case cited by him to support his
definition. In the American case of Caddy v. The Inter-
borough Rapid Transit Company (2), a railroad car was
held to be a structure or building, and an employer was
held to be liable to the plaintiff for an accident occurring
because the car was not properly provided with a scaffold
on which the plaintiff could work. I was also referred to
a series of English cases establishing the meaning of the
word “building,” as understood by the English Courts,
though I must at once point out that a structure may be
a “Dbuilding ” under one Act, and it may not be the same
thing under another Act. In Hanraehan v. Leigh-on-Sea
(3), an old railway car converted into a building was held
to be a building as it originally stood. In Long Eaton
Recreation Grounds Company v. Midland Railway Co. (4),
it was said by Collins ML.R. that a railway embankment
could be covered by the word “building,” and that a
building was not necessarily limited to a structure of bricks
and mortar. In Brown v. Corporation of Leicester (5), a
wooden structure used as a show case was held to be a
building within the meaning of the Public Health Aect,
1888, which required the consent of the urban sanitary
authority before erecting a house or building. These cases
rather show that a “building” covers a wide field of
“structures ” great and small. If it be necessary to say

(1) (1888) 14 O.R. 487. (3) (1909) 2 K.B. 257.
(2) (1809) 195 N.Y. 415 at p. 420. (4) (1902) 2 K.B. 574 at 587.
(5) (1893) 67 L.T. 686.
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134 that the motor car in question here is covered by the
Dusors word “building,” I see no reason for saying that it cannot,
s Kva, 10 use the language of Collins M.R. in Long Eaton Recrea-
Mosdornd tion Grounds Company v. Midland Railway Co., just cited.
— " I cannot avoid the conviction that the work here ren-
dered by the Crown for the public benefit, with property

or means owned and controlled by the Crown, through
servants employed by the Crown, a work or service made
possible by moneys voted by parliament, constitutes a
public work within the meaning of the Exchequer Court

Act, and falls within the principle laid down in the Schro-
bounst case. The car here was not merely a means of
transportation for the radio electrician and investigator
engaged in the work of correcting radio inductive inter-
ference, it was in its entirety a necessary means and in-
strumentality for performing that particular work. With-

out this mobile and specially equipped instrumentality the

Radio Branch would not have been able to locate, and
remove or mitigate interferences with radio reception, with

the desired speed and satisfaction. True, the radio in-
vestigator might carry out this work without a motor car,

but that was not the means in vogue, or the means adopted

by the Radio Branch. I find it impossible to say that the
equipped car was not as much a part, or as closely con-
nected with the service or work which the Radio Branch

was conducting from Ottawa, as was the motor truck
transporting workmen to the Welland Canal in the Schro-
bounst case. It matters not that the radio service was
carried on voluntarily by the Government. Burbidge J.
disposes of any argument on that point in the Leprohon

case (supra), wherein he stated that it did not make any
difference in respect of liability that the Government postal
service was carried on without any profit. The portion of

the Government building used by the officers and em-
ployees of the Radio Branch for the correction of radio
inductive interference, is as much a public work as a post

office building is for the conduct of the postal service. A

post office building is merely a structure of convenience
wherein mail is received and distributed, or from which

the same is forwarded. It could hardly be argued that

the Crown would not be liable, if its own motor car used

in conveying mail from a post office to a train, owing to
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the negligence of its servant, injured or killed a person
while en route. It is a sound rule of statutory construc-
tion, that the language of a statute is generally extended
to new things which were not known and could not have
been contemplated by the legislature when it was passed.
In Attorney-General v. Edison Telephone Co. (1) a tele-
phone was held to be a telegraph under the old Telegraph
Act of 1863 and 1869 although the telephone was not in-
vented or contemplated in 1869; and in Taylor v. Good-
win (2), a bicycle was held to be a carriage. Let us
assume that instead of the particular work here carried
on by the Crown, the correction of radio inductive inter-
ference, it was an ordinary telegraph service owned and
operated by the Government of Canada. Now, if servants
of the Crown were engaged in repairing or replacing tele-
graph poles, o