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IN THE EXCHEQUER COURT OF CANADA. 

GENERAL ORDER. 

In pursuance of the provisions contained in the 87th section of 

" The Exchequer Court Act" (R. S. 1906, ch. 140) it is hereby 

ordered that the following Rules in respect of the matters herein-

after mentioned shall be in force in the Exchequer Court of 

Canada:- 

1. Rule 23 of the Exchequer Court of Canada is hereby 

repealed. 

2. Rule 166 of the Exchequer Court of Canada is hereby' 

amended by striking out the words " appeals from the Report of 

the Registrar or other officer of the Court" appearing in the 3rd 

and 4tb lines of the fourth paragraph thereof. 

Dated at Ottawa, this 14th day of June, A.D. 1910. 	_ 

(Sgd.) . W. G. P. CASSELS, 

J. E. C. 





J TT I) G E 
OF THE 

EXCHEQUER COURT OF CANADA. 
During the period of these Reports 

THE HONOURABLE WALTER G. P. CASSELS. 

Appointed 2nd March, 1908. 

LOCAL JUDGES IN ADMIRALTY OF THE EXCHEQUER COURT OF •CANADA 

The Honourable A. B. RoUTHIER, 	  Quebec District. 

do, 	JOHN DUNLOP, Deputy Local 
Judge  	do. do. 

do. 	THOMAS HODGINs - - - - Toronto 	do. 
(Died January 14th, 1910) 

do. 	JAMES T. GARROW  	do. 	do. 
(Appointed March 1st, 1910) 

do. 	JAMES MCDONALD, - - - - N. S. 	do. 

do. 	ARTHUR DRYSDALE, Deputy Local 
Judge - - 	- • 	- - 	do. 	do. 

do. 	EZEKIEL MCLEOD, - - - - N. B. 	do. 

do. 	WILLIAM W. SULLIVAN, C.J.S.C. P. E. I. 	do. 

do. 	ARCHER MARTIN 	  B. CI 	do. 

do. 	JAMES CRAIG, - - - Yukon Territory District 
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During the period of these Reports : 

THE HONOURABLE A. B. AYLESWORTH, K.C. 

	 r 	  
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BETWEEN 

C AS=S 
DETERMINED BY THE 

EXCHEQUER COURT OF CANADA. 

THE 1N~E YORK HERA 1,D CO ~I- 
PLAINTIFFS ; 	1908 

June 13. 
AND 

THE OTTAWA CITIZEN PRINTING DEFENDANTS, 
COMPANY, .LIMITED, et' al 	} 

Trade-mark—Ir fringement--Specific marks—Title of comic sections of 
newspapers—Sale of newspapers containing titles without previous copy-
right—Effect of, on right to register titles as specific trade-marks. 

In an action for the infringement of two specific trade-marks, consisting of 
the words " Buster Brown" and " Buster Browri and Tige" as applied 
to the sale of comic sections of newspapers, etc., it appeared that the 
plaintiff had not registered such words, or titles, as trade-marks in 
Canada until the year 1907, although from 1902 onwards they had 
been selling in' this country comic sections of a newspaper, published 
in New York, with the words " Buster Brown" and " Buster Brown 
and Tige" applied to the same without having sought and obtained 
the protection of copyright therefor under the Dominion Copyright 
Act. 

Held, that, upon the facts, even if the said words, or titles,' were the 
subject of valid trade-marks (quoad hoc dubitante), the plaintiffs had 
abandoned to the Canadian publie any exclusive right they may origi-
nally have nad to use the saine as trade-marks. 

ACTION for the infringement of trade-mark. 
The facts of the case are stated in the reasons for 

judgment. 

May 4th, 1908. 

The case was now argued. 

R. V. Sinclair, K.C.  and D. H. McLean for the 
plaintiffs ; 

1 



2 	 EXCHEQUER COURT REPORTS. 	[VOL. XII. 

1908 	J. S. Ewart, KC. and F. M. Burbidge for the 
THE defendants. 

NEW YORK 
HERALD Co. For the plaintiffs it was contended that under their 

THE O AwA trade-marks registered in Canada they had an absolute 
CITIZEN right to restrain the defendants from publishing comic 

PRINTING Co. 
sections of their newspaper setting forth the adven- 

Argument 
of Counsel. tures of "Buster Brown" and " Buster Brown and 

Tige." 
The plaintiffs had been manufacturing and selling 

comic supplements with the trade-marks "Buster 
Brown" and " Buster Brown and Tige " applied to 
them since 1902 in the United States, and in July, 1907, 
they had registered the trade-marks in Canada. About 
the time of the registration of the trade-marks in Canada, 
the defendants had begun to sell and continued to sell 
comic sections of the "Saturday Evening Citizen" in 
Canada with the trade-marks of the plaintiffs applied to 
them. 

The above names had been adopted for use by the 
plaintiffs for the purpose of distinguishing a series of 
comic sections Manufactured and sold by them from 
similar productions made and sold by others, and so they 
were the subject of valid trade-mark. (Partlo v. Todd 
(1) ; McAndrew v. Bassett (2) ; Borthwick y. Evening Post 
(3) ; Canada Publishing Company v. Gage (4) ; Carey v. 
Goss (6); Rose v. McLean Publishing Company (6) ; 
&ration on Copyright (7) ; New York I3erald Company 
v. The Star Co. (8) ; Dixon Crucible Company v. Guggen-
heim (9). 

For the defendants it was argued that the title of a 
literary production cannot be the subject of a valid trade-
mark under the Canadian statute. It is not a " business 

(1) 17 S. C, R. 196. 
(2) 4 DeG. J. & S. 380. 
(3) B. R. 37 Ch. D. 449. 
(4) 11 S. C. R. 306. 
(5) 11 Ont. R. 619.  

(6) 24 Ont. A. R. 240. 
(7) 3rd. ed. p. 109. 
(8) 146 Fed. Rep. 204 and 146 

Fed. Rep. 1023. 
(9) 2 Brewst. (Pa.) 321. 
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device" within the meaning of R. S. 1906, c. 71, sec. 5. 	1908 

It could not be registered under the English Acts, see 	THE 
oxg Licensed Victuallers Company v. Bingham (1) ; Brad- HNERAL

EwY
D Co. 

bury y, Beeton (2) ; Dicks y.- Yates (3) ; Schove v. Schi- THE. OTTAWA 
minické ( I ). None of the English authorities show that CITIZEN 

PRINTING} Co. 
an injunction against the use of a literary title has ever 	— r 
been issued upon the ground of it being a trade-mark ; Judgment. 
but they proceed upon the common law right to prevent 
deception. The case here presented is under the statute, 
as the court has no jurisdiction to enforce the common 
law right. 

Secondly, the . plaintiffs could not register the names 
in question as a trade-mark because they were in general 
use long before they pretend to have adopted them. 
Nor did they ever acquire any title to their exclusive 
use. (Leather Cloth Company y. American Leather 
Cloth Company (5) ; Gage y. Canada Publishing Company 
(6) ; National Starch Company y. Mann's Patent (7). 

Thirdly, the neglect to copyright the comic sections with 
the titles in question attached causes the publications as 
a whole to become publici. juris. They were brought 
into Canada and sold without the protection of copy-
right, and anyone could reprint them for sale if he saw 
fit. (Clemens y. Belford (8); Singer Mfg. Company v. 
Wilson (9) ; Singer Mfg. Company y. Loog (10) ; Jollie y. 
Jaques (11). 

CASSELS, J., now (June 13th, 1908) delivered judgment. 
The plaintiffs in this action sue the defendants for an 

alleged wrong on the part of the defendants in infringing 

the trade-marks of the plaintiffs. 

(1) 38 Ch. D. 139. 
(2) 39 L. J. Ch'. 57. 
(3) 18 Ch. D. 76. 
(4) 33 Ch. D. 546. 
(5) 11 H. L. C. 546. 

154  

(6) 6 Ont. R. 80. 
(7) [1894] A. C. 275. 
(8) 14 Fed. Rep. 728. 
(9) 3 App. Cas. 376. 

(10) 18 Ch. D. 395 ; 8 App. Cas. 15. 
(11) 1 Blatch. 618. 
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1908 	There is little dispute as to the facts in question. 
THE 	On the 6th July, 1907, the plaintiffs registered in the 

NEW YORK  
CO. 	office and obtained the certificate of registration HERALD  proper 	 g 

THE OTTAWA required by the statute of a specific trade-mark consisting 
CITIZEN of the words " Buster Brown " to be applied to the sale 

PRINTING Co. 
— 	of comic sections of newspapers, etc. 

Jtensons for 
Judgment. 	On the 15th July, 1907, the plaintiffs registered in the 

proper office and obtained a certificate of registration 
required by the statute of a specific trade-mark consist-
ing of the words " Buster Brown and Tige" to be applied 
to the sale of comic sections of newspapers, etc. 

" Buster Brown" is not an ordinary youth generated as 
other lads, but was conceived in the office of the plaintiffs 
in New York in the year 1902. 

He was a progressive youth of a saintly countenance 
and apparently born with such a superabundance of 
mischievous tendencies as required at a very early age 
the addition to his menage of a dog called "Tige" who 
could assist him in his pranks. 

From 1902 onwards The New York Herald in their 
Sunday edition, as part of the comic section of their paper, 
published a serial illustrated story of Buster Brown and 
his dog Tige. 

These comic sections were received over a considerable 
portion  of the world by the manly youth with great 
eagerness, and while they may have had a tendency to 
make the lives of parents blessed with boys slightly more 
unhappy, they became a lucrative source of revenue to 
the Herald. 

If the trade-marks in question are the valid subject 
matter for a trade-mark, I think the plaintiffs entitled to 
them. I do not think the prior use of the name as 
detailed by the witness Epstein during the slight lapse 
of James Crossley from inebriety to sobriety sufficient to 
invalidate the trade-marks. 
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Neither can I agree with Mr, Ewart's contention that 	1908 

Buster Brown must be considered as a real personage. T  THE 

If it had been George Washington or Napoleon, or any 
	YORK 

j 	g 	p 	HERALD
vr
LL 	CO. 

other distinguished person, of course anyone would have THE OTTAWA 

had the right to publish new tales of pranks when these CITIZEN 
PRINTING} Co. 

distinguirehed personages were youths. But Buster 	— 
Reasons for 

Brown is of an entirely different conception. 	 Judgment. 

I have read over the cases cited and the argument, 
and a great number of other cases. 

It has to be borne in mind that this action must be 
determined by the sole question whether or not the trade-
marks are valid and whether the defendants have 
infringed. 

No question of fraud at common law, or of passing 
off, have been raised, nor would it be within my jurisdiction 
to try such cases. 

In considering the various authorities cited it must be 
noticed that the greater number are not in reality based 
on the trade-mark, although language has. been used in 
some apt to mislead. 

Many of them are cases in which the newspaper in 
question was the property of partners and the title passed 
as part of the assets of the business, but not because the 
ordinary English words distinguishing the title were 
capable of being trade-marks. 

Other cases depend on fraud, the misleading of pur-
chasers and obtaining the benefit of the business of the 
plaintiffs. 

The case of The New York Herald Company v. The 
Star Co. (1) ; affirmed by the Circuit Court of Appeals 
(2) ; is apparently a strong case in favour of the plain 

. tiffs. I have a high regard for the opinion of these 
judges, but do not see my way to come to the same con-
clusion in this case. 

(1) 146 Fed. Rep. 204. 	 (2) 146 Fed. Rep. 1023. 
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1908 	The motion in that case was an interlocutory, one and 
THE 	the reasons given are scant. 

NEW YORK 
HERALD Co. Filed with me as part of his argument by counsel for 

v. 
THE OTTAWA the plaintiffs is a judgment of Mr. Justice Dowling of 

CITIZEN the Supreme Court of New York County in a case of 
PRINTING Co. 

Outcault vs. Cupples of date 21st June, 1907. I would 
Reasons for 
Judgment. gather from this judgment that in addition to the regis- 

tered trade-marks in the United States the serial picture 
story has been copyrighted in the United States also. 
No copyright has been asked for or obtained in Canada. 

From 1902 onwards the Herald has been selling their 
paper in Canada without the protection of the copyright 
statutes and without complying with the requirements 
of the statutes. The result is that apart from.  questions 
of fraud (with which I have nothing to do) anyone in 
Canada could republish the sheets of the Herald includ-
ing the names of Buster Brown and Tige. 

In a very early case Jollie vs. Jaques (1) ; decided by 
Mr. Justice Nelson, it was held that where in an action 
on copyright the plaintiff failed to make out title to his 
copyright the question whether the court will interfere 
to permit the use of the title of the work upon principles 
relating to the good-will of trades cannot be entertained, 
as the court has nô jurisdiction of such a question. 

" The title or name is an appendage to the book or piece 
of music for which the copyright is taken out, and if the 
latter fails to be protected the title goes with it, as cer-
tainly as the principal carries with it the incident." (2). 

See also Kerly on Trade-marks, (3) ; and case cited of 
Clemens vs. Belford, (4) ; Sabastian on Trade-marks, (5). 
There are numerous cases such as the reproduction of Web-
ster's Dictionary after copyright had expired, where it 
was held that the defendant having the right to publish 
the dictionary the right to the name followed. 

(I) 1 Blatch. 618. 	 (3) 2nd Ed. p. 487. 
(2) 1 Blatch at p. 627. 	 (4) 14 Fed. Rep. 728. 

(5) 4th Ed. p. 247. 
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" But there is no exclusive right to a trade name on a 	1908 

publication which has been dedicated to the public with- 	THE 
NEW YORK 

out copyright, or on which copyright has expired." 	HERALD co. 

Hesseltine on Trade-marks, (1). 	 v.  THE OTTAWA 
I would have thought it extremely doubtful, having P CITr  a Co. 

regard to the terms of the Canadian statute as to trade- R  — 

=nu  
Cor 

marks, that these words "Buster Brown"and"BusterBrown J
=ni s  

nuent. 

and Tige" were the suject-matter of a trade-mark. But . 
under the facts of the case they become public property 
so far as this court is concerned. 

I think the action must be dismissed with costs, to be 
paid by the pIaintiffs to the defendants. 

Judgment accordingly* 

Solicitor for plaintiffs : E. H. McLean. 

Solicitors for defendants : Ewart, Osier, Burbidge & 
McLaren. 

(1) Ed. 1906 p. 205. 
*Affirmed on appeal to the Supreme Court of Canada. 
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BETWEEN 

TORONTO . TYPE FOUNDRY CO., PLAINTIFFS 
1908 	

} 
LIMITED ....   	.. 	 

Feb. 18. 

JAMES T. REID, et al...... 	 .. 	DEFENDANTS. 

Patents of Invention—Infrinrgement—Defence—Demurrer—Jus tertii. 

As a defence to an action for the infringement of a patent of invention it 
was pleaded that the patent was the property of certain joint-owners 
who were not the plaintiffs. 

Held, that this was in effect pleading a jus tertü, and was not a good 
defence in law to the action. 

ACTION for the infringement of letters-patent for 
invention. 

Demurrer to an allegation by way of defence that the 
patent was not the property of the plaintiffs but of third 
persons not parties to the action. 

The grounds of the demurrer are stated in the reasons 
for judgment. 

February 10th, 1908. 

W. Cassels K. C. and F. H Markey in support of de-
murrer ; 

Glyn Osier, contra. 
SIR THOMAS W. TAYLOR, Judge pro tempore, now (Feb-

ruary 18th, 1908,) delivered judgment. 
The plaintiffs' statement of claim alleges that one 

Rogers obtained letters patent in Canada, granting him 
the exclusive right and privilege of constructing, using 
and selling to others, a certain linotype machine of 
which he was the inventor. This patent, it is asserted, 
the defendants are infringing by constructing and using 
linotype machines which contain the invention covered 
thereby. The plaintiffs, therefore, seek to have such 

AND 
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alleged infringement restrained, to obtain damages 	1908  

sustained, and for relief in several other respects. 	TORONTO 
TYPE 

The plaintiffs' title to the patent, as they set it out, is FouNDRY Co. 

an assignment by Rogers to one Dougall, and a further RÉID. 
assignment by Dougall to them ; these assignments being Reasons for 
both duly registered in the Patent Office at Ottawa. 	Judgment. 

The defendants by their pleas, allege ignorance of the 
plaintiffs being an incorporated company, next, admit 
their own existence as a co-partnership, and then deny 
every other matter contained in the statement of claim. 
They also plead that Rogers, Dougall and the plaintiffs, 
abandoned the alleged invention, whereby it became the 
property of the public, with the right to use and enjoy 
it. 	The plaintiffs' title to the patent is denied, as is also 
any infringement of it by the defendants Then follow 
a number of pleas, which appear to have become almost 
matters of course in actions like the present. With 
these, there is a plea, the 13th, which sets up that 
the patent is the joint property of the Mergenthaler 
Linotype Co. of New.York and John R. Dougall, and 
any transfer by the latter, as alleged, is illegal, null and 
void. 

To these pleas the plaintiffs have replied, at the same 
time filing a demurrer to the 13th as bad in law. 

The plaintiffs contend that it is not open to the defend- 
ants to set up the jus tertii, as they do when they allege 
the ownership of the patent by the Mergenthaler Lino-
type Co. and John R. Dougall. The cases cited, and on 
which they rely, Greenstreet v. Paris (1) ; Bank of 
Toronto-v. Cobourg, &c. Rail. Co. (2), and McDougall y. 
Lindsay Paper Mill Co. (3), fully sustain their position. 

Then, the plaintiffs set out their title ; this is denied, 
so they are put to the proof of it, and must prove it -as 
alleged. When the plaintiffs come to prove their title, the 

(1) 21 Gr. 229. . 	(2) 10 Ont. R. 376. 
(3) 10 Ont. Pr. R. 247. 
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1908 	defendants, having denied it, can, it seems to me, without 
TORONTO this plea, show that the plaintiffs have not the good title 

TYPE 
FOUNDRY CO. theyset up, andon whichtheir right  i ht of action is 

V. 	founded. If they fail to prove the title they claim to REID. 

Reasons for have they cannot succeed in their action. 
Judgment. To allow the plea to stand would open up an issue 

causing great embarrassment at all events. If the plain-
tiffs have an assignment from Dougall at all, It cannot, 
as the plea says, be illegal, null and void. 

As far as the plea goes the Mergenthaler Linotype 
Co. can have only some undisclosed equity or claim, for 
there is no suggestion even that they have any such 
registered assignment as seems required by sec. 27 of The 
Patent Act, R.S.C. c. 69. 

I therefore allow the plaintiffs' demurrer to the 13th 
plea, with costs. 

This also disposes of the demurrers in the other three 
cases of the same plaintiffs against Moffet, Robertson, 
and the Germania Printing & Publishing Co. 

Solicitors for the plaintiffs : Smith, Markey, Montgomery 
& Skinner. 

Solicitors for defendants : Lafleur, MacDougall and 
McFarlane. 
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BETWEEN 

THE MINISTER OF RAILWAYS 
AND CANALS FOR. THE DOMINION OF PLAINTIFF 
CANADA  	...... 

AND 

1908 

Oct. 31. 

THE QUEBEC SOUTHERN RAIL-
WAY COMPANY AND THE 
SOUTH SHORE RAILWAY COM- 
PANY 	  

DEFENDANTS. 

In re 

	

HIRAM A. HODGE 	CLAIMANT (CONTESTING) 

AND 

THE BANK OF ST. HYA- 
INTERVENING PARTIES CINTHE, 

THE ATTORNEY-GFEN- ANSWERING CONTESTA-
ERAL FOR CANADA AND His 

TION. 

	

MAJESTY THE KING. ... 	 

In re 

FRANK D. WHITE 	CLAIMANT (CONTESTING). 

AND 

THE BANK OF ST. HYA-
CINTHE, THE ATTORNEY-GEN-
ERAL FOR CANADA AND HIS 
MAJESTY THE KING 	 

INTERVENING PARTIES 
ANSWERING CONTESTA-
TION. 

Railways--Rights of purchaser at Bale—Incorporation of' company-51 
Vict. chap. 29—Promoter—Fiduciary relationship to company—Profit 
on sale of railway—Directors' salary—Set-off. 

A purchaser of a railway does not acquire an absolute right to the rail-
way. What he acquires is an interim right to operate the railway 
to be followed up by incorporation as provided by sec. 280 of 51 Vict. 
c.'29. (See now sec. 299 of tho Railway Act, R. S., 1906, c. 37.) 
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1908 	2. While an independent purchaser buying with his own money and 
selling at an enhanced price to a company, with full disclosure and 

THE 
MINISTER or 	without fraud, can claim his profit, promoters, who stand in a 

RAILWAYS 	fiduciary relationship to the company, cannot take such profit. 
AND CANALS 	Hence, where promoters bought with the moneys of a company incor-v. 

THE 	porated by themselves, to whom they turned over the property, they 
QUEBEC 	were not permitted to recover against the company any profits on the 

SOUTHERN 
RWAY. Co. 	transaction. 

AND THE 3. A resolution of shareholders is necessary to authorise the payment of 
SOUTA SHORE 

RWAY. Co. 	salaries to directors of a company. 

HonGE 	4. Having regard to the provisions of Arts. 1031 and 1187 C. C. P. Q., 
& WHITE'S 	creditors were allowed by the Referee to set off the claims of cer- 

CLAIM. 	tain debtors, officers of the company, for salaries taken by theni 

Statement 	without proper authority, and for expenditures made by them 
of Facts. 	out of the company's funds for a purpose ultra tires of the company. 

No objection was taken to this ruling before the Referee, and the court, 
on appeal from his report, confirmed such ruling, but expressed some 
doubt as to the jurisdiction of the Referee to set off such claims. 

APPEALS from the report of the Registrar acting as 
Referee. 

The general facts of the proceedings before the court, 
as well as before the Referee, appear in the reasons for 
judgment; but it is necessary to a clear understanding 
of the general issues involved to state them with some 
detail here. 

On the 21st March, 1904, a Receiver was appointed 
for the above-mentioned railways. The railways having 
been sold by order of court (1) under the authority of 4-5 
Edw. VII, c. 158, the Registrar was empowered by order 
of court to make enquiry and report as to the Receiver's 
account and to ascertain and investigate the claims of the 
several creditors. 

On the 12th December, 1906, the Referee made a pro-
visional report upon the evidence then before him, for 
reasons therein set out, and sent a copy of the same to all 
the creditors, with a request that all those who might be 
dissatisfied with that report should file their contestations, 

(1) See Minister of Railways and Canals v. Quebec Southern Railway 
Co. et al., 10.  Ex. C. R. 139. 
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also giving them notice that otherwise such report would 	1908 

become absolute. 	 THE 
113 

Eight contestations were then filed. Evidence respect- RAILWAYSTEROF 
 

ing such contestations was received, and the Referee's AND vANALS 

findings upon the same were embodied in a final report, 
QUEBEC 

dated the 25th May,1908, together with his findings upon SOUTHERN 
. 

all the claims. The final report dealt with three hundred 
R 

AND
WAYTHCEo. 

 

and sixteen claims in all' but the findings upon six only~OÜTH SHORE 
~ 	 g 	P 	RwAr. Co. 

of the contestations were made the subjects of appeal to 
HoDCE 

the Judge of the Exchequer Court. 	 & WHITE'S 
CiLAIM. 

In respect of the appeals of Hodge and White, the fol- -- 
emru 

lowing facts are taken from the Referee's provisional 9tator Fact..t  
and final reports herein. 
•Frank ll. White, of the City of Vermont., U.S.A., filed 

before the Referee four claims as follows : 
1. A claim for $3,945 representing an alleged loan to the 

original Quebec Southern Railway Company on or about 
the 3rd July, 1900, together with the- sum of $945 as 
interest thereon. 

2. A claim for the sum of $193,750 and interest, 
alleged to be due him in respect of 193/ 4 per cent. bonds 
of what was known in the proceedings as the $900,000 
issue. 

3. A claim for $23,845.30 representing the sum of 
$19,137.99 alleged to have been paid by him to the Bank 
of St. Hyacinthe on the 2nd 1)ecember, 1902, to cover 
amount of Quebec Southern Railway Company's over-
draft, together with $5,607.36 interest thereon, less cer-
tain sums received on account. 

4. A claim for $1,500 and interest, for salary as Vice-
President and Treasurer of the amalgamated Quebec 
Southern Railway Company for a certain period. 

5. A claim for $370,000, representing $42,000 of what 
was called the $3,500,000 bond issue, and $328,000 of 
the income bonds. 

Amounting in all to the sum of $598,040.30. 
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1908 	Hiram A. Hodge, of Boston, Mass,, was President of 
THE 	the Quebec Southern Railway before the road was placed 

MINISTER Or 
RAILWAYS in the hands of a Receiver. He filed two claims, as 

AND CANALS follows :— V. 
THE 	First, for salary as such president ($200 per month) 

QUEBEC 
SOUTHERN and expenses, amounting to $1,696.17. 

RWAY. Secondly, for the value of bonds to the value of $193,750 AND THE  
SOUTH SHORE of what was known as the 900,000 issue ; $42,000 of 

RWAY. Co. 

HongE 
the $3,500,000 issue, and $328,100 of the 

& WHITE'S income bonds, in all amounting to 	. $ 563,750 00 
CLAIM. 

state., The total of Hodge's claim being 	$ 565,346 17 
of Facts. 

By his final report, the Referee dismissed both the 
claims of Hodge and White in respect of unpaid salaries 
on the following grounds :— 

The first item of Hodge's claim is for salary, at the 
rate of $200 per month from 1st October, 1903, to 21st 
March, 1904, amounting to $1,150, together with $446.17 
balance of expenses still remaining unpaid, making the 
total sum of $1,596.17. 

" Hodge began paying himself a salary at such rate 
from the time he took actual possession of the road during 
August, 1900, and although he was still receiving his 
salary of $6,000 to $7,000 a year as Traffic Manager of the 
Rutland. Railroad Company up to November or December 
of that year. The total amount of salary so paid would 
appear, from Plaintiff's Exhibit P-12, to have been the 
sum of $7,825.00. 

" With respect to this question of salary, the under-
signed can only repeat what he bas already said in his 
provisional report. Under what authority was the salary 
paid, is the first question which suggests itself. There 
was no resolution of any kind • either from the share-
holders or the directors to that effect. Without any 
resolution of the shareholders authorizing such payment to 
directors, no such salary can be paid. Hodge being a direc- 



VOL. XII.] 	EXCHEQUER COURT REPORTS. 	 15 

tor could not pay' himself a salary without a resolution 	1908 

from the shareholders. Earle y. Burland,1902, A. C. 101, 	THE 
MINISTER OF has been cited by both parties on this point. The Court in RAILWAYS 

that case allowed Burland's salary as Secretary to con- AND CANALS 

tinue when he was appointed Vice-President, but it was 	TUE 
QUEIIE 

.because there was a resolution fixing his salary as Secre- SOUTHERN 
RwAY. Co. tary, and that notwithstanding the change in the distri AND TILE 

bution of offices, Burland continued to do the same class SRWAY Co.E 
of work as he bad done as Secretary. It is obvious from H

oDaE 
the judgment that their Lordships of the Privy Council & WHITE'S 

reached this conclusion on their theory that no salary can 
CLAIM. 

be paid to a director without resolution. Lindley on go[ Fa```''p~uet..t 
Companies has already been cited in the provisional report 
upon this point, but a few additional citations therefrom 
may be given, viz : Vol. 1, 6th ed. p. 419: " Directors 
have no power to vote themselves fees for salaries," etc. 
Apparently the shareholders have that power, but not the 
directors. The individual consent of directors cannot 
avail inasmuch as this is a matter of internal management, 
and inasmuch also as Hodge and White were not ignorant 
of the informality. The case of Dunston y. Imperial Gas 
Co., 3. B. & Ad. 125 (cited at p. 512 of Lindley) is further 
authority that directors are not impliedly entitled to any 
pay for their services. Citing Lindley again at pp. 539, 
540, we find : ' Directors of companies are generally 
allowed compensation for their trouble by express agree- 

• ment ; but where there is no such agreement they cannot, 
without the sanction of the shareholders, charge the com-
pany anything- for their services,' 

" The salary claimed as remaining unpaid covers the 
period of the amalgamation, when Hodge and White 
were no longer the whole company. The minority 
interest, or shareholders, has or have never shown any 
consent to such payment, as they very likely never knew 
of it. 



16 	 EXCHEQUER COURT REPORTS. 	[VOL. XII. 

1908 	"The position of President of a company is not de jure 
V.J 

THE 	one of remuneration, it requires the votes of shareholders 
MINISTER OF 

RAILWAYS to make it so. It might perhaps be different if the 
AND CÇANALs President had been at the same time General Manager. 

Q6  n:o 
Sec. 1, ch. a  of 59 Vic. (amending sec. 58 of ch. 29, 51 

SOUTHERN Viet.) the Act in force at the time of this transaction, 
RWAY. Co. 

AND THE provides that the directors may make by-laws and pass - 

SOUTH SHORE 
RWAY. co. resolutions for the appointment of all officers prescribing 

HODGE 
their duties and the- compensation to be made therefor. 

& WHITE'S The same provision is also to be found in sec. 80 of The 
CLAIM. 

Railway Act, 1903. This is the only provision respecting 
Statement 
of Facts. remuneration for services which can be found in the 

Railway Act, and surely it cannot be contended that under 
this provision directors could vote salaries to themselves. 
That is a matter for the shareholders exclusively, and in 
the present case there is no resolution whatsoever either 
from the Directors or the shareholders. Abbott's Railway 

Law of Canada, at p 25, par. 35, says : "Directors of 
" companies are generally allowed compensation for their 
"time and attention to the company's business by express 
" agreement ; but where there is no such agreement, they 
" cannot, without the sanction of the shareholders, charge 
" the company anything for their services." And the 
sanction of the shareholders can only be had by a resolu-

tion. 
" The claim for salary is therefore dismissed, and the 

said amount of $17,825.00 unduly paid Hodge in the past 
for salary, and the balance of expenses still remaining 
unpaid and due him, will be set off against-su,1h amounts 
as are hereinafter mentioned as éïther due or accountable 
by the company to him. 	  

" All of the above which is said respecting the ques- 
tion of salary, 	..... equally applies to the claim of 
White. He was, however, Vice-President and Treasurer; 
but being a director, he cannot recover without a resolu-
tion authorizing a salary. The office of Treasurer may 
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be said to be remunerative per se, but being a director, in 	1908 

the absence of a resolution, he cannot recover unless he 	THE 

could come within the case of Earle v. Kurland." (supra.) RAILWAYS 

The Referee, by his provisional report, having dis- AND C
v

ANALS 

allowed the claims of both Hodge and White, they sub- 	THE 
QUEBEC 

sequently filed contestations of such report. 	 SOUTHERN 
Ro. With regard to the claims of Hodge and White in res- 	DY THE 

pect of shares and bonds held by them the following is SOU YS Co E
E 

taken from the Referee's report :— 	
xoncE 

H. A. Hodge's Claim. 	 is WHITE'S 

" Under section 93 of the Railway Act, 1888, (51 Viet. 
CLAIM. 

ch. 2 ) the directors, subject to the provisions therein or 

mentioned, are given power for the purpose of raising 
money for prosecuting the undertaking to issue or pledge 
the bonds at the best price and upon the best terms and con- 
ditions which, at the time, they may be able to obtain. 

" The first mortgage bonds issued by the company 
were for the sum of $900,000, at the rate of $10,000 per 
mile, under Deed of Trust of .7th March, 1902. These 
are the bonds referred to in the Deeds of the 2nd day of 
December, 1899, issued by the company as composed 
of the United Counties and the East Richelieu Valley 
Railways. 

" The second mortgage bonds were for $100,000 under 
Deed of Trust also of the 7th March, 1902. These bonds 
were never issued beyond the passing of a Trust Deed, 
and were never even printed. The issue was subsequently 
cancelled. 

" The third issue was made by the company when 
composed of the United Counties, the East Richelieu 
Valley and the South Shore Railways, under Deed of 
Trust of 10th June, 1902, for the sum of $3,500,000, at 
the rate of $12,000 per mile, and was to extend over the 
road and the territory covered by the franchise of the 
South Shore Railway. And whatever bonds of this 
issue were signed--a great number are still in the hands 

2 
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1908 	of the printer—were so signed about three weeks before 
THE 	the appointment of the Receiver. Hodge and White 

MINISTER 
RAILWAYS

OF 
 each claim 42 of these bonds. 

AND CANALS "There was also an issue of $2,000,000 Income Bonds v. 
THE 	upon which Hodge and White made claim originally, but 

QIIEBEC 
SOu!HERN that claim was abandoned in the present contestation. 

RWAY. Co. 
AND THE 	" Under one ôf the deeds of the 2nd December, 1899, 

SouTH SI ntE between the Bank of St. 	 Hodge,  Hyacinthe and H. A. 	it RWAY. Co.  
is,_DODGE 	mong other things agreed that the former sells to the 

& WHITE'S latter the United Counties Railway for the sum of $400,- 
CLAIM. 

000, payable as follows :— 
Statement 
of Facto. 	In cash 	  $ 25,000 00 

In promissory notes . 	75,000 00 
And the sum of 	 300,000 00 
in First Mortgage four per cent. 

Gold Bonds of an issue upon the 
entire system not exceeding 
$10,000 per mile 	  

$400,000 00 
" Under the other deed of even date, between the same 

parties, which deeds are agreed to be read together, it is 
also, among other things, agreed that the bank under the 
conditions therein mentioned, will endeavour to sell to 
Hodge the East Richelieu Valley Railway for the sum 
of $100,000, and that the consideration or price shall be of 
first mortgage four per cent. gold bonds of an issue upon the 
entire system not exceeding $10,000 per mile, which 
system including the two lines of railway, with sidings 
and branches, is fixed, as between the parties, at 99 miles or 
an issue of $900,000 on the entire system. And it is further 
agreed that if the bank is obliged to pay for the East 
Richelieu Valley Railway a sum in excess of the amount 
stipulated, that Hodge will pay half of the said excess up to 
$25,000 in bonds, making a total amount payable to the 
said bank for both lines of railway of $500,000, or $512,-
500, as the case may be. 
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"The East Richelieu Valley Railway was subsequently 	1908  

sold on the 30th May, 1900, for the sum of $125,000, call- 	THE 

in 	for cash, or its equivalent, to M. E. Bernier as Trustee 
MINISTER OP 

gq 	, 	 RAILWAYS 

of the Quebec Southern Railway. 	
AND vANALS 

"In addition to such, consideration price for the United 
QT BEG 

Counties Railway stipulated in the concurrent agreement SOJTSERN 
RWAY. Co. 

at $400,000, it was agreed that Hodge . would give a AND THE 

further sum of $100,000 of bonds of like issue, provided SRw Y
SI o E 

a reasonable traffic agreement with the Intercolonial Rail- BODGE 
way and the United Counties Railway has been entered & WHITE'S 

CLAIM.. 
into. Such contract was duly entered into and such 	---- 

statement 
traffic arrangement obtained, 	 of Facto. 

" Recapitulating these two deeds of the 2nd Decem- 
ber, 

 
1899, we find the payments thereunder are as 

follows :— 
Cash   	$ 25,000 
Promissory Note     75,000 
Bonds U. C   300,000 
Bonds E. R. V    112,500 
Bonds I. C. R    100,00.0 

$612,500 
" That is $100,000 practically in cash and $512,500 in 

bonds. Subsequently thereto, on the 7th August, 1900, 
another deed between Dessaulles and the Quebec South-
ern Railway . Company was passed, under the rather 
peculiar circumstances known to the parties, by which 
Dessaulles, going partly beyond the mandate he held to 
discharge the obligations contained in the deed of the 
2nd December, 1899, bartered the United Counties Rail-
way at an increased price. G. C. Dessaulles, the Presi-
dent of the Bank of St. Hyacinthe, under deed of January, 
1900, between the Bank, Hodge and himself, had agreed 
and undertaken to purchase _the United Counties Rail-
way at,Sheriff's sale to carry out the terms and condi-
tions of the Deeds of the 2nd December, 1899, and on 
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1908 	the 25th January, 1900, he actually did purchase at 
TH▪  E 	Sheriff's sale the United Counties Railway, when he gave 

MINISTER OF 
possession of the railwayto Hodge and White,under a RAILWAYS 	g 

AND CANALS 
V 	new lease, and on the 7th August, 1900, was asked and 

THE 	did sign this deed of even date by which the price of sale 
QUEBEC 

SOUTHERN had been changed to the following figures 

	

RWAY. Co. 	
749,000 AND THE 	In paid up non-assessable 	...$  

SOUTH SHORN: 	
In First Mortgage Bonds bearing • 	Co. 	inter- 

HODGE 
& WHITE'S 	And in promissory notes payable one 

CLAIM. 
year after date of issue 	...... 	151,000 

9tateinent 
of Facts. 

$1,650,000 

" All these deeds are referred to in the case of the 
Bank of St. Hyacinthe at pages 5 and following. Under 
the deed of the 7th August, 1900, the railway passed 

. 	out and out to the Quebec Southern Railway, with full 
possession. 

"On referenne to the Minute Book of the Quebec 
Southern Railway, we find, among other things, that at 
the very first meeting of the Provisional Directors on the 
5th January, 1901, confirmed at subsequent meetings, 
Hodge and White take, hold and appropriate to them-
selves, in the relative proportion of 1,250 shares or $125,-
000 each, all the shares of the company without any 
consideration whatever. 

"Then, two hays later, at the meeting of the sub-
scribers of the stock, on the 7th January, 1901, com-
posed practically again of Hodge and White, resolutions 
are passed by which the Directors are empowered to 
purchase the United Counties and the East Richelieu 
Valley Railways, for a sum not exceeding $1,900,000, 
payable as follows (Exhibit 6, Deed 7th August, 1900) :— 

In paid up shares    $ 749,000 

est at 4 per cent. to be issued 	 750,000 
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Bonds of the $900,000 and of. the 	 1908 

$100,000 issue 	
and 
	 1,000,000 	THE 

MINISTER OF 
RAILWAYS 

In promissory notes the sum of 	151,000 	AND CANALS 

THE 
QUEBEC 

Making a total of    $1,900,000 	SOUTHERN 
o 

" The Directors were further empowered and authorized Rwnx AvD
. 
 TH

C
E
. 
 

to issue and allot to the vendors the said 7,500 Rw   shares in SOUTH
nY C  

SHOR
o

E 
. 

consideration of the transfer to the Quebec Southern 13- 

Railway of the,said railways. 	 & WHITE'S 

" Coming to the Bonds, we find that, at the same 
CLAIM. 

e 
meeting, the Directors, after the issue of $1,000,000 four Slator Fmrets

eni
. 

per cent, bonds, of which $900,000 were to be first mort-
gage and $100,000 to be second mortgage, they are 
authorized to use the said bonds in part payment for the 
acquisition of the two railways and of such other property, 
services and contracts as they may decide. 

" Then at the meeting of the Directors of even date, at 
which Hodge is elected President, and, White Vice-
President and Treasurer, the balance of the, issue of the 
first mortgage bonds, to wit, $150,000 and the entire 
issue of the second mortgage bonds of $100,000, (these 
$100,000 are claimed herein by Hodge and White in pro-
portionate ratio on the $3,500,000 issue at $81,000) are 
given to Hodge and White for the purpose of effecting 
and perfecting the purchase and acquisition by the Que_ 
bec Southern Railway of the East Richelieu Valley, and 
of the contract with the Government' of Canada and for 
certain other contracts, franchises, privileges, properties 
and services for the benefit of the company. 

"At another meeting of the same date (7th January, 
1901), intituled " A meeting of the Subscribers of the 
Stock of the Company," Hodge and White are again 
directed to purchase the two railways in question, and 
are given the stocks, bonds and notes for that purpose, 
but they also engineer the following gift in their favour, 
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1948 	by authorizing the directors to pay to Hodge and White 
THE 	the sum of $250,000 as follows :— 

MINISTER OF 	In cash 	 RAILWAYS $ 25,000 
AND CANALS 	and the sum of.   225,000 

V. 
THE 	by issuing in their favour 2,500 paid up shares of the QUEBEC 

SOUTHERN company, in respect of which it is alleged they have 
RWAY. CO. 
AND THE already paid $25,000, and discharging them of any further 

SOUTIi 
Y. 

SHORE
COl~ liability in respect. of the said shares—the whole alleged RWA  

IIODGE to be in order to pay and reimburse Hodge and White 
& WRITE'S their outlay on behalf of the company, materials, and 

CLAIM. 
services of engineers and contractors, for fees, expenses 

scaten`Ant and disbursements inrocurin the passingof the Special or Facts. 	 P 	g 	P 
Act of incorporation of the company, and for surveys, 
plans, estimates, reports, audits, accounts, legal and 
notarial charges, travelling expenses, and all other matters, 
and things in connection with the acquisition of the 
property acquired and the organization of the company. 

" Then at the meeting of the Directors this substantial 
gift of $25,000 in cash and $226,000 in 2,500 paid up 
shares, as above mentioned, upon which the bold state-
ment of a payment by them of 10 per cent. is repeated, 
is confirmed and effected. 

" From the above and from the perusal of the pleadings 
it will be seen that the stock is of no value, as even 
alleged by Hodge and White in their own pleadings. 
Clearly it is of no value, but because the law has been avoid- 
ed. 	If the stock had been sold for consideration, instead 
of being appropriated without consideration by Hodge and. 
White, and the proceeds thereof put into the company for 
its improvement, the stock would have been worth 'par. 
However, as between Hodge and White and the cred-
itors, the stock has its par value. Under Art. 1031 C. C. 
creditors can exercise all the rights of their debtors ; so, 
if the company could complain, the creditors would also 
have that right. They have the right to make Hodge 
account, and that is what is done here by refusing them 
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their large undue profits. Hodge and White have to- 	19os 

day to account to their creditors for their shares. The 	THE 
MINISTER OF 

stock is of no value, because Hodge and White issued it RAILWAYS 

without consideration ; and, indeed, there is no company AND vANALS 

which could afford doing so without taking away any 	THE 
QUEBEC 

value the stock might have ; and the very allegation by SOUTHERN 
RWAY. Co. 

Hodge and White that the stock has no value is a plain AND THE 

admission that it is the result of -their dealings and in SRWYS 
 11 
Co.E 

thus pocketing the stock to the detriment of the creditors. $opaE 
The fact. that Hodge and White were the only share- & C

WHITE's 
LAIM. 

holders at the beginning and at the time they transferred 	— 
e 

the stock to themselves, is no answer ; they were not .or 
Stat 

 Fac
em

ts.
nt  

free to impair in this manner the stock of the company, 
they were bound to think of future subscribers who 
would necessarily come in. Society of Illustration of 
Practical Knowledge v. Abbot (1) ; Lindley on Com- 
panies (2). 

" It is true under sec. -39 of Si Vict. ch. 51, (the Rail- 
way Act in force at the time in question,) that the direc- 
tors may allot and hand over shares of the company in 
payment for right of way, plant, . rolling stock or 
materials of any kind and also for the services of contrac- 
tors and engineers ,;' but in the resolution making a gift.  
to Hodge and White of $25,000 in cash and of the 2,500 
shares, it is alleged these shares are given for a good 
many purposes, among which materials and services of 
engineers and contractors would come- within the statute. 
However, most of the consideration mentioned - in the 
minutes for which these shares are given do not come 
within the scope and provisions of the statute, and 
Hodge was examined upon each of these items, and to • 
say the least, his testimony upon this point was very 
unsatisfactory. So much, however, which can be con- 
ceived to have been proved as expended within the scope 
of the statute might be deducted from the total amount. 

(1) 2 Beay. 559. 	 (2) Ed. 1902, vol. 1, pp. 509, 510. 
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1908 	leaving still a very large balance, for which they will 
THE 	have to account. 

MINISTER OF 
RAILWAYS 	" Dealing with the bonds, and turning to the above 

AND CANALS extract from the Minute Book and the two deeds of the V. 
THE 	2nd December, 1899, it will clearly appear from the lat- 

QUEBEC 
SOUTHERN ter deeds that the purchase price is payable by the com- 

RWAY. CO. 
AND THE pany partly by its note and partly by its bonds, and that 

SOUTH SHORE Hodge on that occasion is actingas agent 	a company RWAY. Co. 	~; 	t for 	P y 
HODQE he undertakes to incorporate. The consideration named 

& wHITE's for the purchase price of the East Richelieu Valley is 
CLAIM, 

also the bonds of the company. Hodge was buying for 
Seasons for 
Judgment. the company and was under an obligation in pursuance 

of the deed to transfer the railway to the company at the 
price agreed upon and the vendors accepting bonds in 
payment. The vendors were interested to protect the 
value of the bonds and Hodge could not re-sell to the 
company at any fancy price, because he could thus 
destroy and annihilate completely the value of the bonds, 
to the great detriment of the vendor, and under para-
graph 10 of the deed of the 2nd December, 1899, he 
could not sell at a higher price. 

"It also appears from the minutes of the company that 
in such purchase Hodge and White are acting under a 
specific mandate from the company, and that the com-
pany hands them. the bonds for the very purpose of 
purchasing these two railways. Assuming as good the 
resolution giving all these bonds to Hodge and White in 
the very terms of the resolution, are they entitled after 
paying the purchase price of these two railways, to retain 
for their own use and as their property the residue of such 
bonds and thereby injure and impair the very value of the 
bonds themselves ? Indeed, by claiming these bonds to-day 
they further defeat payment to the vendors, who have 
the right to be paid first, and to be free from prejudice 
at the hands of purchasers who have appropriated the 
bonds without consideration. (See Arts. 1158 and 1159 
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C. C.) How can Hodge and White come to-day and . 1908 

claim the price of bonds upon a property they bought THE 

•and never paid for ? See Art. 2014 and Notes 19, 20 
IN 

and 21. 	 AND CANALS 
V. 

" It will be noted that sec. 39 of the Railway Act only Q
T 
E C 

applies to shares, and that, under sec. 93 thereof, the SOIITIIERN 
. CO. 

bonds can be disposed of at the best price and upon the best R AND
~VAY 

THE 

terms and conditions andfor the purpose ofraisingmoney`SOUTH SHORE p p 	REPAY. CO. 
for prosecuting the undertaking. 	 HoDcE 

" Can Hodge and White to-day contend, ignoring the k WHITE'S 

deeds of the 2nd December, 1899, that they retain and 
CL
— 

AIM. 

justly make claim for what is left, of the bonds, after of aw 
allowing for the payment of the two railways, in 'compli- 
ance 	

. 
with the resolutions of the 7th January, 1901, and 

the provisions of sec. 93 ? Hedge and White were 
directors of the company and they were to some extent 
the trustees of the company, and as such were bound to 
administer it in the interests of the company and with 
honesty to other people. If they have been misapplying 
the money or the bonds and shares of the company, they 
are jointly and severally liable for the losses arising 
therefrom. 

" Again under all the circumstances Hodge is buying 
for the company, and under his contract he was bound 
to transfer without profit, and the minutes of the com-
pany make this position stronger. The bonds were given 
to them in trust under a specific mandate, and they are 
not entitled to profit as they were acting in a fiduciary 
capacity, and it was their duty.as officers of the company 
to purchase at as low a price as possible. It is well to 
remember also that the company was not a party to the 
contre-lettre of the 7th August, 1900, under which the 
shares, bonds and note were put in escrow with the 
object of distributing the same in such manner as to give 
Hodge and White $51,000 out of the note of the com-
pany and a large number of bonds and shares. This 
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1903 	contre-lettre is not mentioned in the minutes of the corn- 
THE 	papy. It is clear that under all the circumstances the 

MINISTER OF 
RAILWAYS contractual relations between Hodge and White on the 

AND CANALS one side and the company on the other was that Hodge V. 
THE 	and White were mere agents acting under a specific 

QUEBEC 
SOUTHERN mandate, and that they could not pocket stock, bonds 

RWAY. Co. 
AND THE and a part of the promissory note. 

SOUTH SHORE " Thispractically disposes of the claim of Hodge, with RWAY. Cu. 	 P 	 g 

HODGE the exception of the claim for the value of ten shares of 
& WHITE'S stock of the South Shore Railway. These shares again, 

CLAIM. 
it must be presumed, were acquired without considera- 

statement 
of Fnets. ton, but there is no evidence upon that point, and they 

will be set off, if they are of any value, against what 
Hodge owes and for which he has to account to the com-
pany." 

F. D. WHITE'S CLAIM. 

" All of the above which is said respecting the ques-
tions of salary, shares and bonds equally applies to the 
claim of White. He was, however, Vice-President and 
Treasurer; but being a director, he cannot recover with-
out a resolution authorizing a salary. The office of 
Treasurer may be said to be remunerative per se, but 
being a director, in the absence of a resolution, he cannot 
recover unless he could corne within the case of Borland 
y. Earle (1). What did he do as Treasurer ? Was not the 
very duty of Treasurer to protect and look after the 
finances of the company ? But we see him at the outset 
joining Hodge to spoliate and deplete the very treasury 
under his care by the depredation of $25,000. 

" White further claims the sum of 	$ 	3,000 00 
with interest thereon from 3rd November, 

1900, (amended. from original claim which 
was claiming from 3rd July, 1900, see 
evidence p. 339). 

( l ) [ 1902] A. C. 83. 
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There is also the further sum of $19,137 00 	 1808 

with interest from 2nd Decem- 	 THE 
ber, 1902 to 8th November 	 MINISTER OF 

f 	 7 	 RAILWAYS 
1905, upon which he received 	 AND CANALS 

on 10th March, 1903 $500 00 	 THE 
QUEBEC 

and on 22nd August, . 	 SOUTHERN 
1903..    400 00 	

RWAY. Co. 
AND THE 

	

-- $ 940 00 	 SOUTH SHORE 
RWAY. Co. 

—W---- 	$18,237 00 xODaE 
and also by amendment, the further sum of 	 & WHITE'S 

(this sum was not asked in the original 	
CLAIM. 

claim)  	 5,300 00 ôf Fg ~:` 
And this latter sum is claimed by privilege, 

alleging it is covered by the Bond of the 
United Counties Railway (see Hansons' 
claim, p. 52, and claim of Bank of St. 
Hyacinthe, pp. 8 and 9 where the sum 
of $6,300 is mentioned), making the 
total sum of    $ 27,537 00 
From the above it will be seen that the only meritori-

ous claims made are White's claim for 
loans amounting to.. 	 .. 	 $ 27,537 00 

And for Hodge's expenses 	 ... 	446 17 

$ 27,983 17 
And in either case they are more than set off in the 

manner hereinafter set out. 
" Coming now to the expenditure on the Montreal 

subway, all that it is necessary to say is that the Quebec 
Southern Railway had no power to spend its money in 
getting for Hodge and White the charter of the Montreal 
Subway Company, which they probably contemplated sell-
ing later to the Quebec Southern Railway at an enhanced 
price. The amount which they have thus spent on the 
subway is $20,965.25, as appears by Exhibit P-10 (1). 

(1) See Lindley on Companies, 6th ed, pp. 520, 537. 

• 
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1908 	The directors are jointly responsible when they authorize 
THE 	the payment of moneys not justified by the charter ; if 

M
711i
I~NISTER ent money out of their charter,  they spent 	fraud or no fraud, 

AND CANALS they are liable. This actually amounted to a tort under 
V. 

THE 	the Civil Code, and the directors are therefore responsible QUEBEC 
SOUTHERN jointly and severally for the same, and it can be set off 

RWAY. 
THE g strictly legallycoming AND 	against what mayand 	be 	to them 

SOUTH SHORE herein. 
RWAY. Co. il 

« Admitting that this sum of $27,983.17 was actually HODGE 
& WHITE'S due, there can be no doubt that the creditors have to-day 

CLAIM. the right to set off against them the several amounts 
Statement appropriated  or mise lied byeither Hodge or White,  or Fats. 	 PP 	 g  

they •being both jointly responsible. 
" Under the Civil Code this rule as to the imputation 

of payments under Art. 1161 obtains with respect to 
set-off as enacted under Art. 1195. That is, where there 
are several debts overdue, the imputation must be made 
on the debts that the debtor has the greatest interest to 
discharge. There cannot be any doubt that the law of 
set-off obtains here, as provided under Arts. 1187 and 
following of the Civil Code. 

" That brings us to consider the claim of $6,300, and 
that part of the salary from 1st February, 1904, to 21st 
March, 1904, during the period of the Railway Act, 1903, 
which came into force on the 1st February, 1904, and 
under which the salary would be allowed for that period 
as privileged under the head of ' working expendi-
ture.' 

" This sum of $6,300 claimed as mentioned on this con-
testation with the privilege attached to the debentures 
of the Old United Counties Railway, was not asked by 
the original claim made herein. Without deciding 
whether or not there would be a privilege attached to 
the same under the judgment of the 4th April, 1901, as 
the case of Connolly v. Montreal Park & Island Railway 
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Company (1) decides that in a case like the present one a 	2908 

hypothec cannot be created by a judgment; it is sufficient 	THE 

to state that this amount of $6,300 will be the first to be MRAILWAYS F 

set off, as it would be the most ônerous for the company. AND CANALS 

One might further say that if the judgment of the 4th 	THE 
QUEBEC 

April, 1901, did not create a hypothec, there would be SOUTHERN 

no privilege attached to the bond or debenture in question 
RWAY.  

AND THE
Co 
 . 

of the United Counties Railway, as it was discharged by SR`ÿ ŸS Co E  
the Sheriff's sale during January, 1900. 	 HODGE 

"The sum of $6,300 is claimed against the company & C'HINE'S 

and thus paid back by way of set-off, and , the Bank of 
tatemeut 

St. Hyacinthe, on the other hand,. gives credit to the 9 or FNat1. 
company for the same, as part of the purchase price. 

" The amounts to be, set off against any claim Hodge 
and White may make, are as follows : 
" 1. The sum of 	... ....   $25,000 00 
appropriated by Hodge and White and which 
they actually took out of the company's 
treasury, under resolution by which 'they 
allowed to themselves by their own votes and 
that of their nominees and which they have 
been unable to justify to any degree although 
examined at length on the subject. 
" 2. The sum of   225,000 00 
appropriated also by Hodge and White under 
the same resolution, being the balance which 
remained unpaid upon the shares and which 
is still due by them to the company and its 
creditors. 
" 3 The salary Hodge paid himself, without 

any authority, being the sum of. 	7,825 00 
"4. The salary White paid himself, without 

any authority, being the sum of  • 	7,100 00 

	

" 5. The misapplied amount of   20,965 25 
expended for the Montreal subway. 

(1) Q. O. R. 22 S. C. 322. 
$285,890 25 



V 	recover under the bonds which are here 
THE 	claimed by Hodge himself. 

QUEBEC 
SOUTHERN "Making the total sum of 	 $307,361 58 

RwAY. Co. 
AND THE to which should also be added the large 

SOUTHRWA S
Y. .amount of bonds they appropriated  to them- R~~AY. CO.    

HOD€ E 
— selves. 

& WHITE'S 	" Not only should this sum of $307,361.58, together 
CLAIM 

with the large amount of bonds appropriated as above 

1908 	" 6. To these amounts must also be added 
THE 	 the sum of   21,471 33 

MINISTER OF 
RAILWAYS which the intervenants Pilling et al. will 

AND CANALS 

Statement 
of Facts. mentioned, be set off against the above mentioned sum 

of $27,983.17, but it is a question for the creditors to 
decide whether Hodge and White should not be made 
to disgorge and pay up this large sum, or any part 
thereof, for which they are responsible and liable to 
them. 

" Admitting that Hodge and White would have ren-
dered some service and made some reasonable outlay 
within the meaning of the Act and the above mentioned 
resolution, they have certainly failed to disclose consid-
eration for any substantial amount of this $250,000 
mentioned in the resolution of the 7th January, 1901, 
and supposing a certain portion thereof, in a reasonable 
measure were allowed, there would still remain more 
than is necessary to off-set the amount for which they to-
day present a claim deserving consideration. 

" From all that has happened does it not clearly appear 
that Hodge and White came to Canada from the'United 
States, took possession of the Quebec Southern Railway 
without disbursing a cent (as for the little White 
ever paid later he is now claiming it back), for a while 
operated the road in a most unsatisfactory manner, collected 
the revenues, failed to account for the same in the books 
of the company, which were kept in a very disgraceful 
manner, absorbed the spare bonde of the company and 
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every cent of security on which money could be realized, 	1908 

ran accounts everywhere to the largest amounts they THE 
MIN 

could, brought the company into insolvency, .and finally RAILWAYS
ISTEROF 

 

for want of even paying the men's wages, provoked a AND CANALS 

strike and stopped operation, when the Minister of Rail- 	THE 
QUEBEC 

ways and Canals acting, in the interests of the public, SOUTHERN 
CO. 

took proceedings in this Court and .had the railway put 
RWAY  

AND
. 
 THE 

into the hands of a Receiver. What happens next ?SRWYs Cc 
E 

These two gentlemen attack in a most extraordinary 
HoDc+E 

manner all the proceedings before this Court, and come & WHITE'S 
CLAIM. 

in with all manner of claims against the proceeds from 	-- 13ent 
the sale of the railway, asking to be collocated pari passa or

tate  
reacmea 

with their own creditors, their claims being based upon 
salaries illegally paid to themselves, and bonds and shares 
appropriated to themselves without consideration. White 
further claims loans alleged to bave been made to the 
company, so that even to the last cent, invested in an 
enterprise which was their own—and in which they were 
the beneficiaries—is now claimed back. But what have - 
Hodge and White done with the revenues of the com-
pany ? With the substantial loans made from creditors 
now filing claims ? They have illegally used and mis-
applied some of these monies on the Montreal subway to 
the extent of over $20,965.25, a private enterprise of 
their own and absolutely foreign to the Quebec Southern 
Railway, paid themselves without proper authority salaries 
to the extent of over $14,000 and are now making claim 
for the salaries of the few months preceding the receiver-
ship. 

" Can persons. in our days come to Canada, obtain from 
Parliament a franchise to operate a railway, ignore the 
duties they owe to the public in the operation of such 
railway, and with immunity run such an enterprise deeper 
and deeper into debt every day and then set up claims in 
the nature of those above mentioned and deprive their 
creditors from recovering ? If the laws of Canada permit 



32 	 EXCHEQUER COURT REPORTS. 	[VOL. XII. 

1908 	of any such thing being done, they are more open to 
THE 	criticism than I have hitherto ventured to believe. 

MINISTER OF 
RAILWAYS 	" The contestations by Hodge and White are dismissed 

AND CANALS with costs. 
v. 

QTE rc 	And on the question of costs it may be said that even 
SOUTHERN if they were successful on these contestations, they should 

R.WAY. CO. 
AND THE not have costs, because they persistently refused to sub- 

SOUTH SHORE mit to the jurisdiction of this Court when asked to submit RWAY. Co.  

H
ODI3E to examination, as set forth in the finding of the Pro- 

& WHITE'S visional Report herein." 
CLAIM. 

The argument of these appeals was heard at Montreal 
of C nn ei. on the 25th, 28th, 29th and 30th September, 1908. 

A. W. Atwater, K. a, and G. A. Campbell, appeared 
for Hodge ; 

T. C. Casgrain, K.C., and G. A. Campbel' for White ; 

A. Geo~rion, KC., for Minister of Railways and 
Canals ; 

F. L. Beique, K.C., and E. Lafleur, K. C., for Bank 
of St. Hyacinthe. 

A. W. Atwater, K.C., contended, in respect of Hodge, 
that Dessaulles was the lawfully authorized agent 
of the Bank of St. Hyacinthe, in fact was the  bank 
itself, in respect of the transactions with the claim-
ants in controversy in these proceedings. Hence it is 
clear that the excess over and above what the bank 
agreed to take by its deed for the railways belongs to 
Hodge. It is not open to the bank under Quebec law to 
repudiate the act of its agent. The bank cannot now 
raise the question that the sale of 7th August, 1900, was 
not valid. (Cites Arts. 1727, 1730 C. C. P. Q.) Hodge 
gave good consideration for the bonds, namely, his 
money, his time and his expenses. lodge was neither 
an agent of the railways nor a promoter of the company ; 
he stood in no fiduciary capacity. (Cites Burland v. 
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Earle (1). Dessaulles'dealt-with"Hodge openly and the 	1908 

company knew of it as well as the bank. There was no THE 

case of secret  fit ros.(Cites Palmer's Company Prece- RINISTER o- 
p 	 p y P 	RAILWAYS 

dents (2). Hodge was acting for himself only. 	AND CANALS 
V. 

As to Hodge's salary there is nothing by statute or 	THE 
QuEBEc 

common law to prevent directors receiving reward for SOUTHERN 
their services. In any event, Hodge cannot be asked to 

R
ANDY THE • 

surrender the amountaid him as salary. Acquiescence SRWA SHORE 
p 	 y 	q 	wAY. Co. 

for three years by the directors and shareholders iu the 	=— lODGE 
payment of salary to him constitutes an implied contract & WHITE'S 

to remunerate him for his services while he acted for the 
CLAIM. 

Argument 
company. (Cites Burland y. Earle (3). 	 of Counsel. 

As to White, the whole transaction whereby he became __ 
a claimant on bonds was legal and proper.. The bank 
has not the remotest status to question his rights. On 
the question of White's right to compensation he cites 
Ryland y. Belisle (4).  

T. Chase Casgrain, K.C., followed, contending that 
the Minister of Railways and Canals had no status in the 
present proceedings ; he became functus officio when the 
road was sold. The object . of the minister is attained 
when the public utility is made operative again. (Cites 
C. C. P. Arts. 768, 831 and Salomon y. Salomon c, 
Co. (5)." 

G. A. Campbell followed, arguing that the Referee had 
erred in not distinguishing between the salary of a presi-
dent of a company and that of a director. The former is 
entitled to salary as a matter of right. (Cites Am. & 
Eng. Ency. of Law (6). Having accepted the services of 
an officer, the company is bound on an implied contract to 
pay for them. 

As to the bonds, the Bank of St. Hyacinthe is the only-
party interested " in the proceedings, and we raise an 

(1) [1902] A. C. at p. 93. 	(3) [1902] A. C. 83.  
(2) 9th ed. pp. 108, 109. Arts. (4) 14 L. C. J. 12, in Privy Council. 

1032, 1039 and 1040 C. C. P. Q. 	(5) [1897] A. C. 22 at p. 42. 
(6) Vol: 21, pp. 906, 907. 

3 
	~ 
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1908 	estoppel against the bank. (Cites .Lindley on Corn- , 
THE 	panies (1)). 

MINISTER OF 

	

RAII WAYS 	F. Lafleur, K. C., on behalf of the Bank of St. 
AND CANALS Hyacinthe, based the contestation on the deed of 2nd V. 

THE 	December, 1899, and placed the right of the bank, as 
QUEBEC 

SOUTHERN creditor, on the fiduciary relation subsisting between 

	

RA DY.
\DEHE 	b 

co. 
	company. Hodge and the com an 	The bank was not bound by 

SOUTH SHORE Dessaulles' act of August; 1900, because he exceeded his RwAY. Co. 
mandate. There is no estoppel created against the bank. 

HODGE 
& WHITE'S We were always ready to convey the property under the 

ÇLAIar. contract of 1899. As to the bonds, there was no room in 
rguent 

o
A
f Coun

merl, the transaction between the company and Hodge for a 
profit to be made by the latter. (Cites, In re Hess 
ManufacturingCompany(2); EmmaSilverMining Company 
v. Grant (3). Hodge was obliged by the contract and by 
The Railway Act to transfer the property to the new 
company. (Cites Society for Illustration of Practical 
Knowledge v. Abbott (4)). We contest Hodge and 
White's claim in the interest of the company, if the com-
pany is loaded down with debts for which it is not legally 
liable, the railway will never be able to be operated. 
It would be against public policy to allow Hodge and 
White's claims. Then, again, to allow the claims would 
be to sanction a secret profit ; they themselves were the 
only shareholders cognizant of what they were doing. 
(Cites' Lindley on Companies (5). As to salary, that can 
only be paid upon resolution of the company. It is a 
question of law, not of equity. Art. 1031 C. C. justifies 
the bank in intervening in behalf of the company. (Cites 
Mignault's C. C. (6). Arts. 1082 and 1033 C. C. have 
no bearing on this case as it is not an action paulienne. 

F.L.Beique, K. C.. followed. The minutes of the meetings 
of the company do not disclose any notification such as 

(1) 6 ed. vol. 1 pp. 513, 517. 	(4) 2 Beav. 559. 
(2) 23 S. C. R. at p. 656. 	(5) 6th ed. vol. 1,p. 491. 
(3) L. R. 17 Ch. D. 122. 	 (6) Vol. 5, pp. 2E5, 287. 
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that set up by Hodge and White. The bank stands by 1908 

the deed of 2 December, 1899, but does not recognize 	T 

that of a later date ex . ept in so far as is mentioned inRAILWAYS F  

the answer to the protest by this company. The claimants AND CANALS 

having appropriated salaries to themselves, the Referee 	THE 
QUEBEC 

was justified in setting-off the moneys so appropriated SOUTHERN 
RWAY. Co. against any claim they may have on bonds. But with AND THE 

respect to the bonds they never gave consideration for SRw$ co 
them. (Cites Great North-West Central By. Co. v. 

TT-- 

Charlebois -(1) . 	 & WHITE'S 
CLAIM. 

A. Geoffrion, E.G., for the Crown, contended that as 
Argumen the Crown as owner of the Intercolonial Railway was a or t;u,.nrret,. 

creditor, it had a right to intervene. as against Hodge and 
White's claim, because if that were allowed the assets 
of the company would be diminished pro tanto. The 
Referee bad a perfect right to set off the claim for salary 
and expenses against the claims, if any, of Hodge and 
White on the bonds. As to the money advanced for the 
Montreal Subway that was improper and ultra vires, and 
is set off by operation of law. The rule is that when a 
debt can be ascertained without completed proof, it is a 
liquidated debt and capable of set-off. (Beauchamp's 
C. C. Art. 1188, Nos. 89 and 110). 

As to the bonds, Hodge and White purchased the 
railway for the company, and there was a clear fiduciary 
relationship established: They paid nothing for the 
bonds and they cannot be collocated on bonds which they 

• so obtained. (Great North-West Central By Co. v. Charle-
bois (2). 

Mr. Atwater replied for the claimants. The bank was . 
a party to the agreement of 7th August, 1900, which 
was the actual instrument of transfer of the railway. 
The bank is estopped by its deed. (Cites Robert y. 
Montreal Light, Heat and Power Co. (3) ; Palmer's Corn- 

(1) [1899] A. C. 114. 	 (2) [1899] A. C. 114. 
(3) 12 R. L. N. 5. 78. 

3X _ 
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1908 	pany Precedents (1) ; North Western Transportation Co. y. 
THE 	Beatty (?.)) 

MINISTER. OF 
RAILWAYS 

AND CANALS 
v 	CASSELS, J., now (October 31st, 1908) delivered judg- 

THE ment. 
QUEBEC 

SOUTHERN 	The appeals from the report of the Referee bearing 
RWAY. CO. 

AND THE date the 25th day of May 1908, being twelve appeals and 
SOUTH SHONE cross-appeals in six eases were argued before me in RWAY. co. 	pp 	 g 

HODGE 
Montreal on the 21st September last and following days, 

& WHITE'S the arguments lasting for about eight days. 
CLAIM. 	

The questions of law and fact are intricate and difficult. 
Reasons for 
Judgment. I have been ably assisted by the various counsel and no 

undue time was occupied in the discussion of these various 
appeals. 

After the very exhaustive statement of facts by the 
Referee it may be unnecessary for me to repeat, but as 
it may facilitate an understanding of my views (before 
dealing with the various appeals), T will state briefly the 
facts relating to the various companies, the subject-matter 
of the controversy. The railways in question are the 
United Counties, The East Richelieu Valley, The South 
Shore, and the Quebec Southern. 	• 

The United Counties Railway Company. 
This company was incorporated by statute 46 Vict. 

cap. 90 of the legislature of Quebec. By statute 59 Vict., 
cap. 60 of the legislature of Quebec the charter was 
amended. 

The Bank of St. Hyacinthe had advanced large sums 
of money to this railway, and with the object of securing 
a portion of the indebtedness procured a sale of this rail-
way by the sheriff under an execution issued at the 
instance of one Ledoux. At this sale one Dessaulles who 
was the president of the bank became the purchaser. The 
sale was made on the 25th January, 1900. 

(1) 9th ed. vol. pp. 801 et seq. 	(2) 56 L. J. P. C. 102. 
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The Québec Southern Railway Company was incor- 1908 

porated by statute of the Dominion 63-64 Viet., cap. 76. 	THE 

The preamble of this statute recites the fact that the MRAILWAYS
INISTEROF 

 

United Counties Railway was at the time of sale a cor- AND CANALS 

pôration existing under the jurisdiction of the Parlia- 	THE 
QUEBEC 

ment of Canada. It was assumed on the appeals by all SOUTHERN 
RWAY. CO. 

counsel representing clients who have any status that such AND THE 

was the case. The preamble also recites that the .pur- SRw YS  Co.E  
chaser bought and became vested with the said property 

HonaE 
for the purpose of holding, maintaining and operating the k WHITE'S 

said railway, its property and appurtenances, and also 
C LAIM. 

 
so 

recites " whereas it is expedient to incorporate a company 
R
Jeaudgm

n
sent

for
. 

" with all the powers and privileges necessary for the said 
purpose, etc." Then follow the enacting clauses. 

Clause 8 of the statute confers the power to acquire the 
railway of the United Counties Railway Company men-
tioned in the preamble. On the 7th August, 1900, Des-
saulles conveyed the railway of the United Counties Rail-
way Company to the Quebec Southern Railway Company. 
This deed was registered on the 26th June, 1901. 

In dealing with the various questions raised it will be . 
necessary to consider the provisions of the various docu-
ments. At present I am merely tracing the history and 
manner in which this United Counties Railway was 
acquired by the Quebec Southern Railway Company. 

The East Richelieu Valley Railway Company. 
This railway company was incorporated by statute of 

the legislature of the Province of Quebec, 54 -Vitt, cap. 
91. 	By section 9 of the statute incorporating the Quebec 
Southern Railway Company, cap. 76, 63-64 Vitt. (Dom.) 
the Quebec Southern was authorized to acquire the whole 
of the road of the East Richelieu Valley Railway Co., or 
the whole of its interest therein as far as the International 
Boundary line. It might also acquire the charter.privi-
leges and franchises of the railway. 
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190$ 	On the 30th May, 1900, the East Richelieu Valley Rail- 
THE 	way Company purported to convey to one Bernier, notary, 

MINISTER OF 
RAILWAYS acting as trustee for the Quebec Southern Railway Corn-

AND CANALS pany, the line of railway and property of the East Richelieu 
THE

BEC 
Valley Railway Company for the sum of $125,000, paÿ- 

QUE 
SOUTHERN able in cash. This method of conveying a railway is novel. 

RWAY. Co, 
AND THE Subsequently the Quebec Southern Railway Company 

SOUTHSHORE 
RWAY. Co. acquired the railway of the East Richelieu Valley Rail-RWA 

HODGE way Company, which with the United Counties Railway 

	

& 	HITE'S Company became merged into the Quebec Southern Rail- 
CLAIM. 

way Company. No question arises as to the conveyance 
Hteoso .9 for 
Judgment. of the East Richelieu Valley Railway Company, the lat-

ter company has been paid the amount due out of the 
proceeds of E ale. 
• The South Shore Railway Company. 

The South Shore Railway Company was incorporated 
by statute of the legislature of Quebec, 57 Vict. cap. 72. 
Section 17"of this statute conferred certain powers as to 
selling or leasing its railway. 

By cap. 10, 60 Vict. (Dom.) the railway was declared 
to be a work for the general advantage of Canada. 

Section 11 of 63-64 Viet. cap. 76, the statute incorpo-
rating the Quebec Southern Railway Company enacts 
that the Quebec Southern may amalgamate with the South 
Shore Railway Company (among other companies). Cer-
tain provisions are contained in this section 11 as pre-
liminary requisites to such amalgamation. These will 
have to be discussed later. 

On the 14th January, 1902, a deed of amalgamation 
was executed between the Quebec Southern Railway 
Company and the South Shore Railway Company. The 
shareholders of both companies had previously ratified 
the agreement. 

Section 11 Cap. 76 of 63-64 Vict. required that the 
agreement should' receive the sanction of the Governor 
in Council. 
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This sanction was given on the 15th April, 1902, as 	1908 

appears by the Order in Council. 	 THE 
INIST 

The validity of the amalgamation is attacked by one MRAILWAYS
ER4F 

 

of the appellants and must be dealt with later. 	AND CANALS 

After this date the Quebec Southern Railway Company THE 
QUEBEC 

was operated—the railway consisting of what were for- SOUTHERN 
WAY 

merly the three railways, namely, the United Counties 
R

AND
. 
 THE

Co. 
 

Railway, the East Richelieu Valley Railway and the SR\  UTY  
SHORE 

South Shore Railway.• 
HODGE 

On the 10th March. 1901, pursuant to the provisions of & WHITE'S 
CLAIM. 

3 Edw. VII, cap. 21 (Dom.) the Minister of Railways 
R eo 

and 	Canals suing as claimant filed a statement of claim Judg 
asmonse 

 nt.
fr 

 

making the Quebec Southern Railway Company and the 
South Shore Railway Comppny respondents. The state-
ment of claim alleges that both these railways exist under 
federal statutes. The claimant sets out the following 
as his reasons for joining the South Shore Railway Com-
pany as a party respondent:— 

" 15. The two said railway companies have under the 
provisions of section 11 of chap. 76 of the statute 63-61 
Viet , Dominion of Canada, amalgamated together under 

- the name of the first mentioned of the said two railway 
companies, to wit :—The Quebec Southern Railway Com-
pany. 

" 16. Since such amalgamation, the railways of the 
two said companies have been operated by the said 
Quebec Southern Railway Company. 

17. As there may be doubts whether the amalgama-
tion is valid and complete, and whether, under its terms, 
the railway of the South Shore Railway Company has 
become directly the property of the Quebec Southern 
Railway Company, the present proceedings . for the 
appointment of a receiver and an order and decree for 
the sale of the railways of the two said companies, are 
instituted against the Quebec Southern; Railway Com-
pany alone, in so far as the railway which did not origin- 
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1908 	ally belong to the South Shore Railway Company is 
THE 	concerned, but against both companies and against either 

MINISTER OF 
RAILWAYS of them as regards the railway which originally belonged 

AND CLANAIS to the South Shore Railway Company, so that the 
THE 	appointment of a receiver and the order and decree for 

QUEBEC 
SOUTHERN the sale as to the latter railway, be made against both or 

RWAY. Co. 
AND THE either of the said railway companies, as may be found 

SOUTH SHORE necessar " RWAY. Go. 	y• 

HODGE 	
The claimant prays for the appointment of a receiver 

& WHITE'S until sale, and sale of the railways. 
CLAIM. 	

By order of 21st March, 1904, granted by the late 
Reasons for 
Judgment. Mr. Justice Burbidge, a receiver was appointed for the 

two railways, with powers of management, etc., as pro-
` vided by the terms of the order. 

The next step is the enactment of 4-5 Edw. VII, cap. 
168, intituled an Act respecting the South Shore Rail-
way Company and the Quebec Southern Railway Com-
pany. This statute was assented to on 20th July, 1905. 

It is well to quote the preamble of this statute in full 
as well as section 4, as considerable argument was based 
on these provisions :— 

"Whereas, by chapter 10 of the statutes of 1896 
(second session), the undertaking of the South Shore 
Railway Company was declared a work for the 
general advantage of Canada and the company was 
constituted a body corporate and politic within the 
legislative authority of the Parliament of Canada ; and 
whereas, by chapter 101 of the statutes of 1902, the delay 
for the building and completion of the company's railway, 
as described in section 8 of the said chapter 10, was 
extended to the 5th day of October, 1905 ; and whereas 
by chapter 76 of the statutes of 1900, the Quebec Southern 
Railway Company was incorporated by the Parliament 
of Canada, with power to acquire the railways of both the 
United Counties Railway Company, and the East Riche-
lieu Valley Railway Company, which railways have since 
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been acquired, and with power to amalgamate the said 	1908 
--rte 

railways with that of the South Shore Railway Corn- THE 
MINISTER OF 

pany; and whereas the said South Shore Railway and its RAILWAYS 

accessories, and the Quebec Southern Railway and its AND CANALS 

accessories, are in the hands of a receiver, duly appointed 	THE 
QUEBEC 

according to law, and it is necessary that the said rail- SOUTHERN 
RWAY. CO. 

ways be sold under an order of the Exchequer Court ; AND THE 

and whereas the said companies have, by their petition, SRW
IITAHY S

. 
H
Co

E 

prayed that it be enacted as hereinafter set forth, and it 
~TOD(IE 

is expedient to grant the prayer' of said petition as here- & WHITE'S 
l,/LAIlI. 

inafter set forth, and to provide for the sale of the said 
railways : Therefore His Majesty by and with the advice : .r. 

. and consent of the Senate and House of Commons of 
Canada, enacts as follows ;- 

4. In the distribution of the proceeds of the price of 
sale of said railways, or either of them, the priority 
according to law, and any amalgamation, merger or sale 
of either of said railways which might exist, shall not in 
any way defeat or prejudice any legitimate claim existing 
against either of the said railways previous to such amal- 
gamation, merger or sale, or affect its priority." 

Section 2 of this statute contains provisions as to sale 
by the Exchequer Court. Orders were made by the late 
Mr. Justice Burbidge on the 11th September, 1905, 
ordering a sale of the railways, and an order made subse- 
quently approving of a sale. 
• By subsequent orders of 19th December, 1905, and of 

1st June, 1906, it was referred to houis Arthur Audette, 
Registrar of the Exchequer Court, for enquiry and report 
as to the Receiver's account and to ascertain and investi-
gate the claims of the several creditors. 

The Registrar proceeded with his arduous duties and 
reported on 316 claims referred to in his ,voluminous 
report of 25th May, 1908. The purchase money received 
from. the sale was the sum of $1,051.000, This amount 
has to be distributed when the report is finally settled. 
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1908 	Of the 316 claims, appeals have been lodged with 
THE 	respect to six of them. 

MINISTER OF Havingset out the above statement of facts I proceed RAILWAYS  
AND CANALS to deal with the various appeals. 

v. 
THE 	 Appeals of Hodge and White. QUEBEC 

SOUTHERN 	It will be convenient to take upfirst the appeals of RWAY. Co. 	 PP 
AND THE Bodge and White. White became interested with Hodge 

SOUTH SHORE 
RWAY. Co. shortly after the 2nd December, 1899, and can claim no 

HODGE higher right to the stocks and bonds in question on his 
& WHITE'S appeal than Hodge to his stock and bonds. The appeals CLAIM. PP 	 g 	 PP 

sosuiono  -- for  were therefore argued together. 
Judgment_ Hodge and White appeal from the report of the Regis-

trar disallowing their claims as against the Quebec 
Southern Railway Company for the excess of purchase 
money which they claim against the Quebec Southern 
Railway over and above the price at which they pur-
chased the United Counties Railway from the purchaser 
at sheriff's sale, namely, Dessaulles, the :President of the 
Bank of St. Hyacinthe. 

The Registrar has disallowed the claims on the ground 
that having regard to all the circumstances surrounding 
the transaction, Hodge and White are n )t entitled to 
saddle the 'Quebec Southern Railway Company with an 
excess of purchase money to be appropriated to them-
selves. 

The Bank of St. IIyacinthe and others support the 
finding of the Referee, and in addition to. the ground 
that a promoter cannot make money as against the 
company he is promoting, the bank claims that by virtue 
of the dealings between them and Hodge there is an im-
plied covenant that the railway will be turned over to 
the Quebec Southern Railway Company at the sum 
agreed to be paid by the agent of the Quebec Southern 
Railway Company. 

'The origin of the transact ion is as folliows 
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The bank was .in jeopardy of losing its claim if 1908 

-the United Counties Railway Company ceased to operate 	THE 

their railway. The bank thereupon entered into an agree- ~
lIAIS  

y 	 p 	 g 	RAILWAYS 
OF 
 

ment with Hodge evidenced by two documents bearing AND CANALS 

date the 2nd December, 1899, but which were intended ,THE 
C 

to form one agreement. 	 SOUTHERN 
RWAY. Co. 

It may be well to set -out in extenso these two docu- AND THE 

ments 
 

SOUTH SHORE 
RwAY. Co. 

" This deed of agreement made and executed this HonaE 
• second day of December, eighteen hundred and ninety- & WHITE'S 

CLAIM. 
nine, between the St. Hyacinthe Bank, a body corpo- • — 

Ra 
rate and politic, having its head•office and principal placeJa

eagsomnsen
ft,or 

of business in the City of St. Hyacinthe, hereinafter 
called the ' Bank', party of the first part, and H. A. 
Hodge, of the City of Rutland, in the State of Vermont, 
one of the United States of America, party of the second 
part, witnesseth : 

" That whereas the said bank is the creditor in a large 
sum of money of the United Counties Railway, said rail-
way company owning a line of road extending from St. 
Robert Junction to Iberville. 

" And whereas the said bank is about to take such 
proceedings as may be necessary to secure a clear title 
to the said railway and equipment ; 

"And whereas the said bank is desirous of disposing 
of the said railway when the same shall bave been 
so acquired ; 

" And whereas the said party of the second part is 
willing to purchase the said line of railway, and in the 
meantime to use and operate the same, upon the terms 
and conditions as hereinafter set forth. 

" Now therefore this agreement witnesseth 
"1. It is agreed between the parties hereto that the 

board of directors of the said railway company will be 
reorganized forthwith and the said bank will use their 
best endeavours to nave elected upon said board three 
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1" 	directors, two to be named by the party of the second part,. 
THE 	and one by party of the first part if they so desire, and 

MINISTER OF 

	

RAILWAYS at the annual general meeting called for the election of 	- 
AND CANALS directors, the said bank will support, as far as they canv. ,. 

THE 	the election of three directors to be named by party of QUEBEC 
SOUTHERN the second part, and one director to be named by party- 

EMAIL CO. 
AND THE of the first part. 

SOUTH SHORE 
RWAY. Co. 	« 2. The net profits to be derived, if any, from the- 

operation operation of the said railway shall and will belong to the 
& W-~RITE'S party of the second part, and should the party of the-CLAIM. 

second part have to pay out the same for the purposes of 
went. the said railroad for liabilities incurred previous hereto' 

pending the temporary holding under the present agree-
ment, then and in that case the amount so paid out as. 
aforesaid by him shall be deducted from the purchase• 
price of the said railroad as hereinafter stipulated for._ 
No such payment shall, however, be made by party of the 
second part without the previous consent and approval of` 
the said bank. 

3. The party of the second part shall pay from the. 
earnings of the said railroad the expense of operating' 
the same from the date of his coming into possession 
thereof with his nominees as such directors under the-
present agreement. 

~ 4. The bank shall, however, protect and hold harmless. 
the party of the second part from all debts and liabilities 
of the said railway company created up to the present 
date, or which may be hereafter created without the' 
consent and approval of the party of the second part, 
between the date hereof and the time when the said bank 
shall hand over the title of the railway free and clear to 
the said party of the second part. 

" 5. Any and all sums of money which said party of 
the second part may pay with the approval of the bank, 
on account of the debts of the railway company, the pay-
ment of which is guaranteed under this agreement by 
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the, bank, such sums of money shall be deducted out of 190$ 

the eventual purchase price of the said road from the THE 
MINISTER OF 

money payment to be made, or shall be recouped to party RAILWAYS 

of the second part by the bank in the event of this agree- AND CANALS 

ment not being carried out. 	 THE  QUEBEC 

" 6. In addition to the provisions hereinbefore stipulated ' 8OIITHERr 
R`vAY. CO. 

regarding payment of any of the debts of the railroad by AND THE 

art of the second part, it is further agreed that any 
SHORE 

party 	 g 	y R\vAY. Co, 

amounts paid out by party of the second part by reason HODGE 

of bons or time checks of the railway company, the same & w HITE'S 
CLAIM. 

shall be recouped to him immediately by the said bank, -- 
but in the payment of the said bons they shall first be JQasmenr 

submitted to the bank for its approval unless such bons 
or time checks shall be declared valid by A. Ouellette, and 
the said party of the second part is hereby authorized to 
pay any bons or time checks which the said A. Ouel- • 
lette declares valid ; but there shall not 'be any obliga- 
tion on the part of the party of the second part to pay 
bons or time checks of the said railroad unless he 
sees fit. 

" 7. When the bank shall have obtained and will be 
in possession and able to give to party of the second part 
a deed of said line of railway from St. Robert Junction 
to Iberville, including all its appurtenances and equip-
ment, and shall have executed said deed to the' party of 
the second part, or his nominee, the said party of the 
second part will pay for the same a sum of four hundred 
thousand dollars ($400,000), as follows :— 

(a.) A sum of twenty-five thousand dollars .($35,000) 
in cash. 

(b.) The promissory note of the said railway company 
(to be organized as hereinbefore provided) endorsed by 
party of the second part for the sum of seventy-five 
thousand dollars, payable at one year from the date of 
the transfer of said railroad, with interest at the rate of 
four per cent. per annum. 



46 	 EXCHEQUER, COUBT REPORTS. 	[VOL. XII. 

108 	" (c) A sum of three hundred thousand dollars in first 
THE 	mortgage four per cent. gold bonds, payable at such time 

MINISTER OF. 
RAILWAYS in principal as the party of the second part may elect, the 

AND CANALS principal thereof not being repayable for a period of less. 
v. 

THE 	than twenty years, nor more than thirty years. 
QUEBEC 

SOUTHERN 	" 8. No part or portion of the above named considerer 
RWAY. CO. 

AND THE tion for the purchase of the said United Counties Rail- 
S
.R
OU
.\

T
SA

H

Y 
S
, 

II
c
O
o
.
.
E waY shall become payable or exigible until the bank 

Honr.E 
shall have caused to be executed and delivered over to 

& WHITE'S party of the second part a good and indefeasible title 
CLAIM. 

free and clear of all liens to said line of railway and its 
Judipme:L appurtenances, including all rolling stock, and also sub-

ject to the fulfilment of all of the conditions of the pre• 
sent agreement. 

" 9. The bonds on the said railroad so to be given by 
party of the second part to the bank as the purchase 
price of the said railway shall be first mortgage bonds of 
an issue of the entire system, not exceeding ten thousand 
dollars per mile. 

" 10. The party of the second part will with due dili-
gence after the said bank are in a position to transfer the 
said road cause to be incorporated a company by Act of 
Parliament to take over the said line and issue the bonds. 
so to be given for the purchase price of the said road. 

" 11. The trust deed securing the bonds shall be the 
usual trust deed in use by railroads generally. 

" 12. The bank will proceed with all diligence possible 
to secure a title free and clear of all the property and 
appurtenances of the said road, including all rolling stock, 
now in use on said road whether owned by the railway 
company or other persons, and when so obtained will 
deed the same to the party of the second part. 

And the parties have signed this agreement at the 
City of St. Hyacinthe the day, month and year first 
above written. 

(Sgd.) G. C. DESSAULLES, President. 
cc 	H. A. HODGE." 
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_ "This deed of agreement made and executed this second 	1908 

day of December, eighteen- hundred and ninety-nine, 	THE 

Between 	 M'NISTER OF 
RAILWAYS 

The St. Hyacinthe Bank; a body corporate and politic, AND C
v

ANALS 

having its head office and principal place of business QvE Ec 
in the City of St. I3yacinthe, hereinafter called the SOUTHERN 
"Bank " art of the first art 	 RWAY. Co. 

f p 	y 	p ~ 	 AND THE 

And 	 SOUTH SHORE 
RWAY. CO. 

H. A. Hodge, of the City of Rutland, State of Vermont, 
HoDc,E 

one of the United States of America, party of the a WHITE'S 

second part, 	 CLAIM. 

Witnesseth : — 	 Iteaouiia for 
Judgment.. 

" That whereas the said parties hereto have executed 
this day, of even date herewith, an agreement referring 
to the purchase of the United Counties Railway ; 

"And whereas it is desirable in the interests of the said 
bank that the agreement should be executed as two • 
agreements, but it is understood and agreed between the 
parties hereto that the true agreement executed between 
the parties hereto consists of the said agreement referring 
to the United Counties Railway and the present agree-
ment, which two said agreements shall be read together 
and all obligations upon either party in either of said 
agreements are to be taken as referring to both agree-

. ments, and the one agreement is absolutely contingent 
upon the other.; 

"Therefore the parties hereto agree :-- 
1. The said bank hereby agrees that the United 

Counties Railway Company will assign to the party of the 
second part all and every right and claim which the said 
Railway Company has, or othir persons have, to any claims 
to the capital stock of the East Richelieu Valley Railroad, 
and all other rights of every nature and kind (save and 
except any personal interest or right which one C. D. 
Maze may hold) in order to enable the obtaining posses- 
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1908 	tion and control of the said East Richelieu Valley Rail- 
THE road. 

MINISTER OF 
RAILWAYS 	" 2. The said bank will cause to be begun and prosecuted 

AND CANALS with due diligence all actions, suits and claims which will v. 

Q 
THE 

H Ec 
assist in vesting the said United Counties Railway or 

SOUTHERN their assigns in their rights to the said East Richelieu 
RWAY. Co. 

AND THE Valley Railroad, in order that when the said bank shall 
,So~FH Sxo have bySheriff's sale, or otherwise, obtained an indefeasi-

hie
RWAX. Co..  

HODGE 
	title to the line of railway to the United Counties 

& CLAIM. 
Railway, they shall also be in possession of an indefeasible 

CLAIM. 
---- 	title free and clear of all incumbrances to the East Riche- 

went. lieu Valley Railroad, consisting of about twenty-two miles 
of railway, and running between Iberville and Noyan 
Junction. 

" 3. The cost of such litigation looking to the obtaining 
of a title to the said East Richelieu Valley Railroad shall 
be borne by the parties hereto in equal proportions, but 
no litigation shall be commenced or be continued with-
out the consent of the bank, 

4. The bank agrees that the control of the said stock 
shall be turned over to the said party of the second part, 
or more than fifty-one per cent. if more shall be obtained. 

" 5. it i~, however, understood between the parties here-
to that no litigation shall be commenced until all reasonable 
means of amicable settlement and negotiations with the 
East Richelieu Valley Railway Co. have been exhausted. 

" 6. The said party of the second part agrees that so 
soon as the bank are in a position to give him title to the 
said line of railway owned by the United Counties Rail-
way and the line owned by the East Richelieu Valley 
Railroad, that he will with all due diligence procure a 
charter for the working of the two systems under the one 
corporation, and will issue bonds to the said corporation 
so to be organized and the same to be secured upon the 
entire system of the East Richelieu Valley Railroad and 
the United Counties Railway. 
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" 7. The consideration price of the said East Richelieu 	1908 

Valley Railway shall be one hundred thousand dollars 	THE 
MINISTER OF 

of first mortgage four per cent.'gold bonds, which shall RAILWAYS 

form a part of the entire issue provided for in the pre- AND CANALS 

ceding section, making a total issue payable to the said 	THE 
QUEBEC 

bank for both lines of railway of five hundred thousand SOUTHERN 
RWAY. Co. 

dollars of first mortgage bonds. 	 AND THE 

" 8. Should, however, the said bank be obliged to pay for SRw Y. Co E  
the East Richelieu Valley Railway a sum in excess of the Tr  
amount stipulated in the preceding section, the said party & CLA ITE's 

of the second part will pay one-half of said excess up to an --- 
I easou for 

amount of twenty-five thousand dollars in bonds, making 
the total total consideration which said party of the second 
part 'will be liable for one hundred and twenty-five 
thousand dollars. 

" 9. It is understood and agreed that in the negotiations 
for acquiring the said East Richelieu Valley Railroad 
that the parties will meet one another in a fair spirit and 
will give and take with a view of making mutual con-
cessions in order to the ultimate success of negotiations 
to acquire said East Richelieu Valley Railroad. 

" 10. The bonds on said railways so to be given by party 
of the second part to the bank as _ the purchase price of 
the said two railways shall be first mortgage bonds on 
the entire system not exceeding ten thousand dollars per 
mile, which system including the two lines of railway, 
their sidings and branches is fixed as between the parties 
hereto at ninety miles or an issue of nine hundred thou-
sand dollars on the entire system. 

"11. The said party of the second part has entered into 
the present agreement upon the distinct understanding 
that both lines of railways must ultimately be conveyed 
to him and without which this agreement would not have 
been executed, and if the said bank are Unable to give 
and grant to said party of the second part a title vesting 
him with the proprietorship, free and clear of mourn- 

4 
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1908 	brances of the lines of railway of the East Richelieu 
THE 	Valley Railway and the United Counties Railway, he shall 

MRAN WEA
LWAY$  

OF  have the rightp  and option to refuse, if he deems best, to AI  
AND CANALS take the title of the United Counties Railway as provided V. 

THE 	for under the other concurrent agreement, and shall have 
QUEBEC 

SOUTHERN the right to cancel the present as well as the said other 
RWAY. CO. 

AND SHORE 
agreement. 

SOUTH /JHORE 
RwnY. Co. 	 price 12. In addition to the consideration price for the L nited 

l
ODGE Counties Railway stipulated in the concurrent agreement 

& WHITE'S herewith, of four hundred thousand dollars, it is agreed 
CLAIM. 

Reasons for 
that the party of the second part will give a farther sum 

judgment. of one hundred thousand dollars in gold bonds of four 
per cent. of like issue with the bonds mentioned for the 
purchase price in said concurrent agreement, provided a 
reasonable traffic agreement with the Intercolouial Rail-
way has been entered into with the United Counties 
Railway, or its successors, said contract to be approved by 
party of the second • part. 

"13. The said contract must be a contract applicable to 
the United Counties Railway as the same shall be recon-
structed and reorganized and as contemplated under the 
present agreement. 

" 14. In the event of the present agreement not being 
carried out and the road or roads not being acquired by 
the party of the second part, the party of the second part 
shall not have the right to demand repayment of any 
moneys he may have paid out for maintenance of right 
of way. 

" 15. In the event of any extraordinary expenditure 
being necessitated by any unforeseen cause, such as wash 
out, bridges falling, or other expenses of like nature, 
happening on either line of railway during their oper-
ation under the present agreement by party of the second 
part, and for which an expenditure of more than five 
hundred dollars would be required, then such expendi-
ture shall be recouped to party of the second part, but 
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the works shall be carried on under the joint supervision • 1908 

of the parties hereto. 	 THE 

" 16. The said repayment provided for in the preceding RAWY o 

clause shall only be made by the bank in the event of AND CANALS  

the party of the second part not taking over the said 	THE 
QUEBEC 

roads, but if the present agreement is carried out and the SOUTHERN 
RWAY. Co. 

party of the second part acquires the said lines of railway AND THE 

there shall be no returns by the bank t'' party of the S Â S 3o E 

second part of said expenditure. 	 HODGE 
'4 17.  In the cost of operating the said two lines of rail- & C A 'S  

way temporarily under the present agreement the amount 
Reasons for 

payable by the United Counties Railway to the East Judgment 

Richelieu Valley Railway as rental under an agreement 
between the said two companies shall not be assumed by 
the party of the second part, and he shall in no way be 
liable for the same during the time he operates the said 
two lines of railway under this agreement. 

• "And the parties hereto have signed the present agree-
ment at the City of St. Hyacinthe the day, month and 
year first above written. 

(Sgd.) Q. C. DESSAULLES, President. 
H. A. HODGE. 

This agreement was followed up by a sale of the United 
Counties Railway at Sheriff's sale and a purchase by 
Dessaulles acting for the bank. At the time of the sale 
and purchase by Dessaulles, the provisions of the Rail-
way Act of the Dominion, 51 Vict. cap. 29, sections 278, 
279 and 280, were in force. These sections are as follows 

" 278. If, at any. time, any railway or any section of 
any railway is sold under the provisions of any deed of 
mortgage thereof, or at the instance, of the holders of any 
mortgage bonds or debentures, for the payment of which 
any charge has been created thereon, or under any other 
lawful proceeding, and is.  purchased by any person or 
corporation which has not any corporate powers author-
izing the holding and operating thereof by.  such pur- 

4i 
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1908 	chaser, the purchaser thereof shall transmit to the 
• THE 	Minister, within ten days from the date of such pur- 

miNISTER OF 
RAILWAYS chase, a notice in writing stating the fact that such pur- 

AND CANALS chase has been made,describingthe termini and line of v. 
THE 	route of the railway purchased and specifying the char- 

Q UEBRa 
SOUTHERN ter or Act of incorporation under which the same had 

RWAY. Co. 
AND THE been constructed and operated, including a copy of any 

SOIITH SHORE writing,preliminaryto 	 of such railway, Co.  	a conveyance y  
HODGE which has been made as evidence of such sale, and im- 

& WHrrE's mediate] upon the execution of anydeed of conveyance 
CLAIM. 	 y  	 `~' 

H... for of such railway, the purchaser shall also transmit to the 
Judgment. Minister a duplicate or an authenticated copy of such 

deed, and shall furnish to the Minister, on request, any 
further details or information which he requires. 

" 279. Until the purchaser has given notice to the 
Minister in manner and form as provided by the next 
preceding section, the purchaser shall not run or operate 
the railway so purchased, or take, exact or receive any 
tolls whatsoever in respect of any traffic carried on, 
but after the said conditions have been complied with, 
the purchaser may continue, until the end of the then next 
session of the Parliament of Canada, to operate such rail-
way and to take and receive such tolls thereon as the 
company previously owning and operating the same was 
authorized to take, and shall be subject, in so far as they 
can be made applicable, to the terms and conditions of 
the charter or Act of incorporation of the said company, 
until he has received a letter of license from the Minister, 
—which letter the Minister is hereby authorized to grant 
—defining the terms and conditions on which such rail-
way shall be run by such purchaser during the said 
period. 

" 280. Such purchaser shall apply to the Parliament of 
Canada at the next following session thereof after the 
purchase of such railway, for an Act of incorporation or 
other legislative authority, to hold, operate and run such 
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railway, and if such application is made to Parliament 	190$ 

ai:d is unsuccessful, the . Minister may extend the license 	THE 
STE to such railway until the end of the then next following R 

MINI
AILWAYS

ROF 
 

session of Parliament, and no longer, and if during such AND vANALS 

extended period the purchaser, does not obtain such Act 	THt 
QUEBEC? 

of incorporation or other legislative authority, such rail- . SOUTHERN 
RWAY. CO. 

way shall be closed or otherwise dealt with by the AND THE 

Minister as is determined by the Railway Committee." . SR r  Co.E 
The effect of these provisions as supporting such a sale $ODGE 

is fully dealt with in the cases of Redfield y. Wickham (1), & CL
wHITE

AIM
'e  

and Toronto General Trusts Corporation y. Central On- 
Reaeonsfor 

tario Ry. Co., (2)—where the learned Chancellor of Judgment. 
Ontario deals with the change effected in the law by reason 
of this enactment. 

This judgment was affirmed by the Board of the Privy 
Council (3) where Lord Davey elaborately deals with the 
whole subject. 

To my mind it is important in considering this ques- 
tion to bear in mind that a purchaser of a railway does 
not acquire an absolute right to the railway. It is an 
interim right to operate to be followed up by an Act of 
incorporation to be obtained . as prescribed. If no Act 
of incorporation is obtained then under section 280 of 51 
Viet.. cap. 29. " such railway shall be closed or otherwise 
dealt with by the Minister as is determined by the Rail- 
way Committee." I have not considered the question 
of the power of the bank to purchase and operate in the 
name of its President. 

No question of the right of the bank was raised before 
me, and the preamble of the statute incorporating the 
Quebec Southern Ry. Co. recites the fact of Dessaulles 
having become the purchaser, and the railways were sub- 
sequently conveyed to the Quebec Southern Ry. Co. 

(1) 13 App. Cas. 467. 	 (2) 6 0.14. R. 1. 
(3) [1905] A. C. 576. 
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1908 	This preamble of cap. 76, 63-64 Vict., Dom., is im- 
Y 

THE 	portant because it recites the purchase, and proceeds : 
MINISTER ON 

RAILWAYS " whereas the said purchaser bought and became vested 
AND CANALS with the said property for the purpose of holding, main- 

THE 	taming and operating the. said railway its property and 
QUEBEC 

SOUTHERN appurtenances, and whereas it is expedient to incorporate 
RWAY. CO. 

AND THE a company with all the powers and privileges necessary 
SOUTH SHORE for the said purposes." RWAY. CO. 	 ~. P  

HonGE 	
By the terms of the agreement of the 2nd December, 

& WHITE'S 1899, there are provisions for interim operation of the 
CLAIN. 

R
---

easons for 
railway. By the 7th paragraph of the first half of the 

. Judgment. document the consideration money to be paid by Hodge 
is the sum of $400,000. Of this consideration there is to 
be paid $25,000 in cash. 

" 6. The promissory note of the said railway company 
(to be organized as hereinbefore provided, etc.) 

(c.) A sum of $300,000 in first mortgage bonds. 
" 9. The bonds of said railway to be given as the pur-

chase price shall be first mortgage bonds of an issue not 
exceeding $10,000 per mile." 

Then comes clause 10 of the agreement by which it is 
provided that Hodge will vvith due diligence cause to be 
incorporated a company by Act of Parliament to take 
over the said line and issue the bonds, eta. 

It is also provided that in the event of a traffic arrange-
ment with the Intercolonial railway being obtained, 
$100,000 additional in bonds shall be paid. 

It must be borne in mind that the consideration money 
payable for the United Counties Railway was, with the 
exception of $25,000 cash, payable by the road to be 
incorporated, namely, the Quebec Southern Railway Co., 
a railway which had to be incorporated in order to carry 
out the agreement of the 2nd December, . 189J, and also 
to .enable the purchaser to comply with the provisions 
of the Railway Act. 
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On the 7th August, 1900, Dessaulles conveys to the 	1908 

Quebec Southern Railway Co., the railway of the United 	THE 
MINISTER OF 

Counties Railway Co. The consideration to be paid was RAILWAYS 

the sum of $1,650,000 as follows :---paid up non-assessable 
AND ÇANALs 

stock to the amount of $749,000 ; first mortgage bonds QQBEc  
for $750,000, and promissory notes for the sum of $151,- 8"THEHH 

RWAY. CO. 
000. 	 • 	 AND TILE 

OUTOR 
It was contended by the bank that Dessaulles exceeded SRWAY

HSH
. Co.

E 
 

bis..mandate and had no right to convey for any greater TTDgE 

consideration than that mentioned in the deed of 2nd 8`C A ;TE s  

December, 1899. 	 Reasons for 

As stated on the argument, if under the circumstances Judgment. 

of this case Hodge had the right to bargain with the 
Queb,.c Southern Railway Company for a higher price 
then it would be a mere matter of conveyancing. It 
would be the same as if Dessaulles had conveyed to 
Hodge for the consideration mentioned in the document 
of 2nd December, 1899, and Hodge had them conveyed 
to the railway for the increased price. 

The question must depend on whether, having regard 
to his agreements with the bank and the circumstances 
surrounding his purchase and the fact that the purchase 
money was payable by the Quebec Southern Railway 
Company, Hodge can legally saddle the company with 
the increased purchase money for his own benefit. 

It was contended that the bank is estopped from 
raising this question by reason of Dessaulles having 
acted. Dessaulles was not a stockholder nor was -he a 
dii ector at the organization, of this company. It is 
prayed that the bank had no knowledge until after the. 
registration of the deed in 1901 that Des,aulles had acted 
beyond his authority. The bank repudiated. Besides 
to my mind, estoppel has no bearing on the case. The 
company is before the court and those representing the 
company are objecting, and if contrary to law the com- 
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1908 	pany could repudiate. (See Great Worth-West Central 
THE 	Ry. Co. V. Charlebois (1). 

MINISTER OF 
RAILWAYS 	The first meeting of the provisional directors was held 

AND CANALS on the 5th January, 1901. HIodge and White at this v. 
TEE 	time controlled the company. A meeting of share- 

QUEBEC 
SOUTHERN holders was called for the 7th January, 1901, notice 

RWAY. Co. 
AND THE having been waived, Hodge and White the sole sub- 

SOUTH SH9RÉ 
	present. CO.  subscribers to the stock being 	A directorate 

HOi E was elected, Hodge having assigned a few shares to 
& qualify ualif a few persons so as to enable the election of the CLIM. 1 y  

Reasons for 
necessary number of directors. Then by their own votes 

Judgment. the directors ratified the purchase from themselves of the 
United Counties Railway. At the meeting of share- 
holders the following resolution was adopted :— 

" It was further unanimously resolved that the direc-
tors of this company be, and they are hereby, authorized 
and empowered to carry out and perfect the contract, 
agreements, bargains and arrangements effected by this 
company or on its behalf, or for its use and benefit, or on 
behalf of the promoters or the provisional directors 
thereof, in the interest of this company, with the follow-
ing persons, to wit, George C. Dessaulles, H. A. Hodge, 
Frank D. White, Hon. M. E. Bernier, and the Bank of 
St. Hyacinthe, all of the said contracts, agreements, 
bargains and arrangements relating to and necessary for 
this company ; this company ratifying and confirming 
and agreeing to ratify and confirm whatsoever the Board 
of Directors may do in virtue hereof." 

At the same meeting of the 7th January, 1901, 
authority was conferred to issue bonds, a portion of which 
bonds were to be handed over to the bank as the con-
sideration for the sale by them of the United Counties 
Railway to the Quebec Southern. At the same meeting 
the following resolution was carried :— 

(1) [1899] A. C. 114. 
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" It was duly proposed and carried that in order to pay 	1908  

and reimburse Messrs. Hiram A. Hodge. and Frank D. 	THE 

White their outlayon behalf of this company,materials 
MINISTER GE 

RAILWAYS 

and services of engineers and contractors, for fees, A
ND CANALS  

expenses and disbursements in procuring the passage of 
QUEBEC! 

the special Act of Parliament incorporating the com- SOUTHERN 
RWAY. Co. pany, and for surveys, plans, estimates, reports, audits, AND THE 

accounts,g 	 g legal and notarial charges, travellingP 	R  expenses SOUWA
TH

Y C 
SHORE

O_. 

and all other matters and things in connection with the 
HODGE 

acquisition of the property acquired by this company or 40111'1;11'8 
the organization of this company and of negotiations Reasons for  
therefor, the directors be, and they are hereby author- Judgment. 
ized and empowered, under the authority of all the share- 
holders of the company to pay the said Hiram A. Hodge 
and Frank D. White the sum of $250,000 and that the 
said amount shall be paid as follows :— 

" 1. As to the sum of $25,000, in cash. 
" 2. As to the sum of $225,000 by. the directors caus-

ing to be issued and allotted to the said Hiram A. Hodge 
and Frank D. White, or their nominees, in such amounts 
as the said Hodge and White may require, 2,500 shares 
of the capital stock of this company, as fully paid up and 
non-assessable and free and exempt from all calls, assess-
ments and liabilities of every nature and kind, and that 
the said shares, so to be allotted, shall be and be deemed 
to be the said. 2,500 shares for which the said Hodge 
and White' have respectively subscribed, in respect of 
which they have paid a call of 10 per cent., and that the 
said Hodge and White are hereby discharged free and 
exempt of and from any further liability in respect of 
said shares, the same being by the unanimous vote of the 
shareholders of the company herebjdeclared to be fully 
paid up and non-assessable when allotted, and that the 
officers of the company to be hereafter appointed are 
instructed hereby to cause the necessary and proper 
entries to be made in .  the' books of the company estab- 
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1906 	fishing the fact that the said shares are fully paid up and 
THE 	non-assessable and have been fully paid for by the con- 

MINISTER OF 
RAILWAYS sideration hereinbefore stated." 

AND CANALS 
V 	I have thought it well to copy these resolutions in full 

THE 	as they show that Hodge and White in their dealings 
QUEBEC 

SOUTHERN with the company were not acting as independent ven- 
LE  

AND THE dors but merely as promoters and agents. AND  
SOUTH SHORE 

RWAY. CO. The company was completely controlled by these 

HOE
gentlemen. They were ratifying on behalf of the com- 

& WHITE'S 	 contract with the for their own benefit. 
CLAIN. 

pany a 	company y 

Reasons for 
The company instead of having available for the purposes 

Judgment. of the operation of the railway the bonds over and above 
the purchase price payable to the bank was passing 
these bonds to Hodge and White, and so with the stock. 
By a single resolution the stock was paid up. 

It is not difficult to understand how, under the manage. 
ment of these gentlemen, the railway is now before the 
Exchequer Court. 

Having regard to all the circumstances, I am of opinion 
that the Referee was right in his finding. 

The cases in regard to promoters and profit obtained 
from the company promoted by them depend on the 
particular facts of each case. 
• An independent purchaser buying with his own money 
and selling at an enhanced price to the company with full 
disclosure and no fraud can claim his profit. 

The facts of this case are however very different. 
I have given careful consideration to the facts and 

arguments and authorities cited, and am of opinion the 
Referee arrived at a correct conclusion. 

The appeals are dismissed with costs. 

Dealing now with the question of salary, I think the 
Referee wa3 right at arriving- at his finding. I have 
nothing to add except to cite a case decided by the 
Queen's Bench Division, Ontario. The judgment was 
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delivered by a very careful judge now deceased, the 	1908 

late Mr. Justice Street. Birney v. Toronto Milk Co., 	THE 

l,td•1 	
MINISTER OF 

)• 	 RAILWAYS 

In that case the Ontario statute was relied on. but the AND CANALS 

general law is discussed. 	 THE 
QUEBEC 

I think the appeals should be dismissed with costs. 	souThERN 
RWAY. CO. 

So far as Hodge is •concerned nothing is due him if ANO THE 

my findings are correct. Both as respects Hodge and SOUTH 
S  
SHORE 

White I shall have later to deal with the findings of the Ho1)GE 

Referee in charging them with liability to the company & WIDTH'S 

in respect of unpaid 'stock, past salary, etc. 
Reasons for 

Appeal of White from Report of Referee. 	 Juagwiont. 

The Referee deals with this claim on pages 105 and 
following. He assumes at page 105 that there is due 
to White the sum of $27,983.17. This sum is offset by 
various items which the referee finds due by White. So 
far as the items of $7,825 for salaries and the amount paid 
on account of the Montreal Subway, on the evidence if 
the company were suing I think they would be entitled 
to recover. The question arises whether these amounts 
can properly be allowed against White as an offset. The 
respondents rely on certain articles of the Code of the 

• Province of Quebec—Article 1031 which in certain cases 
entitles the creditors to set up the rights of their debtors, 
and Articles 1187 and following, to show that compen-
sation has taken place. 

I should doubt very much whether these claims are 
" claires et liquides." There may also be doubts as to 
whether they can be made the subject of set-off as com-
pensation in the Exchequer Court.. 

In the present case, however, I do not propose to 
interfere with the finding of: the Referee so far as he 
has conducted that any debt due by White is satisfied d 
by compensation. A mass of evidence has been adduced 
before the Referee, and what was not " claires et. liquides" 

(1) 5 0. L. R. 1. 
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1908 at the commencement of the reference has now- 

	

THE 	become so. 
MINISTER OF No objection was taken to the jurisdiction of the Referee RAILWAYS 
AND CANALS or to his right to entertain these claims. The railway 

	

THE. 	has been sold and the proceeds are to be paid to the- 

sQu r 
creditors. Had objection been made to the hearing of 

OUT
RWAY. Co. these claims by the Referee, the Receiver under section 26,. 

q 
AND

SHO
HE  

RE sub-section 4 of the Exchequer Court Act, could have 
RWAY. Co. taken proceedings and recovered judgment which would. 

HODGE have satisfied the present claim. 
WHITE'S 

	

CLAIM. 	Sub-section 3 of section 26 of the Exchequer Court 
Reasons for Act confers large powers. The court shall have all the- 
Judgment. 

 

powers for " the making of all necessary enquiries, the 
settling and determining the claims, etc." The orders. 
of the 19th December, 1905, and 1st June, 1906, confer 
power on the Referee " to investigate the claims, to hear 
" evidence in respect thereof, or of any objections thereto. 
" or of any contestations thereof." 

A full trial has taken place, and it would be inequitable-
in my opinion to allow White to take a portion of the 
creditors' money and leave the company to an action 
which would result in a judgment which probably could 
not be realized. 

I think any finding in regard to the liability for the 
stock should be treated as expunged from the report. 
both as regards Hodge and White. 

It is only to the extent of compensation the Referee 
has dealt with the case, and it is unnecessary to deal 
with that question. 

The Appeals are dismissed with costs. 

Judgment accordingly. 

Solicitor for plaintiff: A. Geoffrion. 

Solicitors for defendants : Greenshields, Greenshields &- 
Heneker. 

Solicitors for Bank of St. Hyacinthe : Beique, Turgeon &- 
Beique. 

Solicitors for Hodge and White : Hickson & Campbell. 
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BETWEEN 

'THE MINISTER OF RAILWAYS 
AND • CANALS FOR THE DO- PLAINTIFF ; 	1908 
MINION OF CANADA. . 	 Oct. 

AND 

THE QUEBEC SOUTHERN RAIL-
WAY COMPANY AND THE 
SOUTH SHORE RAILWAY. COM- 
PANY 	 

DEFENDANTS. 

In re THE BANK OF ST. HYA- 
CIN THE (CLAIMANT 	

APPELLANT 

AND 

THE RUTLAND RAILROAD CO 	 } 
~CLAIMAN7'S~ 	

 RESPONDEVT. 

In re HANSON BROS. (CLAIMANTS) . . 	APPELLANTS. 

In re F. D. WHITE 	 j INTERVENING CLAIMANT 
5l 	AND APPELLANT. 

Railway---Sale—Dominion Railway Act—Vendor's lien—Waiver. 

The acceptance by the vendor of a railway of the bonds of the company. 
purchasing the road is a waiver by implication of his lien, if any, for 
a balance of the price remaining unpaid. 

Semble :—That a vendor's lien for unpaid purchase money does not obtain 
in the case of the sale of a railway under the operation of The Railway 
Act (R. S. 1906, c. 37). The rights of the vendor in such a case are 
limited to the remedies prescribed by the statute. 

APPEALS from the Registrar acting as ,Referee. 
The following statement of facts is taken' from the 

Registrar's provisional and final reports herein :— 
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1908 	"No, 66 	LA BANQUE DE ST. HYACINTHE. 

THE 	The claim made by the bank reads as follows, viz. : 
MIR F 

RAILWAYS 
STE O 
	To price of sale of United 

AND CANALS Counties Railway and East 
V. 

THE 	Richelieu Valley Railway, 
QUEBEC 

SOUTHERN 	exclusive of balance of the 
RWAY. CO, 

AND THE 	price of the latter railway, 
SOUTH SHORE $1 00  00;) and interest re- RWAY. Co. 	4P 1 	 + 

maining due to the East 

Statement of the claim.... _ 	 $500,000 00 
Facts. Less amount paid for stock 

Hanson Bros 	6,300 00 

Interest on $493,700.00 from 
August 7th, 1900, to 23rd 
April, 1906, at 4 p.c 	-

To one half of the $25,000.00 
paid to the East Richelieu 
Valley Railway as per deed 
of the 30th May, 1900 	 

Interest on same from the 1st 
of June, 1900, to the 23rd 
April, 1906 at 5 p.c." 	 

BANK OF 
ST. 	Richelieu Valley Railway 

HYACINTHE'S 
CLAIM. 	and forming the object of 

$493,700 00 

112,806 82 

12,500 00 

8,684 92 

$622,691 74 
E.&O. E. 

" For this sum of $622,691.74, the bank claims privilege 
of bailleur de fonds, or vendor's lien, and relies upon the 
two deeds of agreement of the 2nd December, 1899, 
made and executed between the Bank of St. Hyacinthe 
and H. A. Hodge, relying upon the agreement of the 
7th August, 1900,- in so far only as it complies with the 
agreements of the 2nd December,, 1899. 

At the time these agreements of the 2nd December, 
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1899 were made and executed the Bank was;  as alleged, 1908 

creditor, in a large sum of money, of the United 	THE 
MINISTER OF Counties Railway, and was about to take proceedings to RAILWAYS 

secure a clear title, as it was desirous of disposing of the DAN CANALS 

railway when acquired. On the other hand H. A. Hodge 
QUEBEC 

was willing to purchase it and in the meantime to use SOUTRERN 
RWAY. CO. 

and operate the same, upon the terms of these agreements AND THE 

of December, 1899, whereby the Bank agreed, inter alia, SoRW YS Co E  
to sell to H. A. Hodge, or to the Quebec Southern Ry., 

DANK OF 
when organized, the United Railway for the price of 	ST. 

IIYACINTHE'S 
(a) $25,000. in cash. 	 CLAIM. 

(b) 75,000. in a promissory note of the said Company S'atement of  
to be hereafter organized, endorsed by 1= ts.  

Hodge, payable one year from the date of 
the transfer of the said railroad, with in- 
terest at 4 p.c.  

(c) 300.000. in first mortgage four per cent. gold bonds 
payable at such time in principal as the 
Quebec Southern Ry. may elect, the prin-
cipal thereof not being re-sayable for a 
period of less than 20 years, nor more than 
30 years. 

And the Bank further agreed, on the 
same date, to sell to H. A. Hodge or the 
Quebec Southern Ry., the line of railway 
owned by the East Richelieu Valley Rail-
way for the sum of 

100,000 in first mortgage four per cent, gold bonds. 
It was further agreed that should the 

Bank be obliged to pay for the East 
Richelieu Valley Railway a sum in excess 
of $100,000, that H. A. Hodge or The 
Quebec Southern Ry. would pay one half 
of the amount of said excess up to $25,000 
in bonds. The road was paid $125,000 and 
the Bank paid-  $25,000 in cash at the time 
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12,500. of the sale and is now claiming $12,500.00, 
half of that amount. 

It was further agreed that the Bank had 
to convey both lines of railways free and 
clear from all incumbrances, and that, in 
addition to the consideration price for the 
United Counties Railway stipulated at 
$400,000., H. A. Hodge, or The Quebec 
Southern Ry., would pay a further sum of 
$100,000 in gold bonds of four per cent. 
of same issue as above mentioned, provid-
ed a reasonable traffic agreement with the 
I. C. Ry. be entered into with the United 
Counties Railway. 

The said agreement was entered into on 
the 5th Dec., 1899, and entitled the Bank 

100,000. to the sum of $100 000. 

64 

1905 

THE 
MINISTER OF 

RAILWAYS 
AND CANALS 

V. 
THn 

QUEBEC 
SOUTHERN 

RWAY. CO. 
AND THE 

SOUTH SHORE 
RWAY. Co. 

BANK OF 
ST. 

HYACINTHE'S 
CLAIM. 

Statement of 
Facts. 

$612,500. 	 . 

" On the 27th January, 1900, an agreement was entered 
into between II. A Hodge and G. C. Dessaulles, alleging 
the agreements of the 2nd December, 1899, touching the 
purchase of the United Counties Railway, alleging iurt.her 
the agreement of the 11th January, 1900, under which 
the Bank agreed to acquire the said railroad when sold 
at Sheriff's sale, and in order to be in a position to carry 
out the terms of the original agreement, the said G. C. 
Dessaulles thereby agreed and undertook to buy the said 
railway and carry out the terms and conditions of the 
agreements of the 2nd December, 1899, and the said 
Hodge assumed against the said G. C. Dessaulles the 
same obligations which he had assumed towards the 
Bank of St. Hyacinthe in the original agreement, and 
the Bank intervened to this agreement and declared 
itself satisfied therewith. 
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"The United Counties Railway was then sold by the 	1908 

Sheriffof the District of St. Hyacinthe, on the 25th day of 	THE 
MINISTER OF 

January, 1900, to the said G. C. Dessaulles, acting for RAILWAYS 

the bank. 	 AND CANALS 
"v. 

"On the 30th of May, 1900, the East Richelieu Valley Qâ 
EC 

Railway was sold to M. E. Bernier, acting a trustee for SOUTHERN 

the Quebec Southern Railway. This part of the claim Rn DYTHE 

will however, be treated separately when hereafter deal- s IITH SNORE P 	y 	 R~vAY. Go 
, ing with the claim of the East Richelieu Valley, No. 48. RANK of 

" On the 26th June, 1901, The Quebec Southern Rail- 	ST. , 
HYACINTHS S 

way, acting by H. A. Hodge, deposited in the office of CLAIni. 
the notary R. A. Dunton, to remain therein as part of statement 

of Facts. 
the minutes of the said notary, an agreement bearing 
date the 7th August, 1900, between the said G. C. Des- 

.. saulles and the Quebec Southern Railway, alleging that 
the said G. C. Dessaulles bad purchased the United 
Counties Railway at Sheriff's sale and that the Quebec 

. 	Southern Ry. bad been duly incorporated and was desir-
ous to acquire the said railway, and whereby it was 
agreed by the said G. C. Dessaulles to sell the United 
Counties Ry. to the Quebec Southern Ry. for the sum of 
$1,650,000, clear of all lien and incumbrances, and give 
valid marketable title. 

" This- price agreed upon being payable as follows :-
8749,000 in paid-up non- assessable stock. 
$750,000 in first mortgage bonds bearing interest at 

4.% per annum, &c. 
151,000 in promissory notes payable one year after 

date of issue. 

$1,650,000 

" The claim will be allowed as follows, viz., 
The sum of 	 $100,000.00 

with interest thereon at 4 
p. c. from the 7th August, 

5 
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1908 	1900, as claimed, to the 
THE 	8th November, 1905...... 	 21,019.17 

MINISTER OF  
RAILWAYS with privilege of bailleur de fonds 

AND CANALS 
v 	The sum of 	  $3(0,000.00 

THE 	balance of purchase price, QUEBEC 
SOUTHERN 	with interest thereon from 

RWAY. CO. 
AND THE 	7th August, 1900, to the 

SOUTHSHORE 
RWAY. CO. 	

8th November, 	7 1905 at 4 RWA  

BANK OF 	p.c 	63,057.51 
ST. 	The sum of   100 000.00 

HYACINTIIE'S 
CLAIM. 	with interest thereon at 5 

Statement 	per cent from the let June, 
of Facts. 

1900, to the 8th November, 
1905, under agreement of 
30th May, 1900, and as re-
presenting the cost of the 
East Richelieu Valley 	27,191. 78 

. The further sum of 	12,500.00 
with interest thereon at 5 
p. c. from let June, 1900, 
to the 8th November, 
1905, the bank's share of 
the excess price of same 	3,398.98 

	

Finally the sum of   100,000.00 
with interest thereon at the 
rate of 4 p. c. from the 7th 
August, 1900, to the 8th 
November, 1905, the 
amount due in virtue of 
the traffic arrangement 
with the I. C. Ry.  .... 	21,019.17 

748,886.61 making the total sum of... 
from which shall be de- 
ducted the amount paid for , 

$627,167. 94 



1908 

6,300.00 THE 
MINISTER OF 

	  RAILWAYS 

•$741,8a6.61 AND vANAL9 
THE 

QUEBEC 
SOUTHERN 

RWAY. Co. 
20.60 AND THE 

SOUTH SHORE 
RWAY. Co. 

$741,906.21 BANK OF 

stock Hanson Brothers, 
viz 	 

Leaving the net sum of 	 
To which should be added 

the cost of evidence ad- 
duced therein.. 	 
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From this amount should be 	 ST. 
HYACINTHE's 

deducted the sum of.. 	 $100,000.00 	 CLAIM. 

with interest at 5 per cent 	 Statement 
of Facts. 

from the 1st June, 1900, to 	 — 
the 8th November, 1905 	27,191.78 

$127,191. 78 

$614,714.43 
which said sum of $127,- 
191. 78 is payable to the 
East Richelieu Valley be- 
fore that of the bank, and 
which will be distributed 
as set forth in claim No. 48. 

The United Counties Rail- 
way having been sold by the 
bank free from all incum- 
brances,there will be deducted 
from the sum of, .. 	 $614,714.43 
coming to the bank, the sum of 	 8,099.27 

	

as representing the claim of 	— 
Hanson Brothers more clear- 	 $606,615 16 
ly established and discussed 
under No. 43." 

"Subject to the provisions of Sec. 4 o ch.158, 4-5 Edward 
VII, the balance of the claim of the Bank of St. Hyacin-
the, which remains unpaid, shall be collocated on a pro 

5 
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1908 	rata basis with the chirographic creditors, as hereinafter 
THE 	set forth in " Schedule B ". 

MINISTER OF 
RAILWAYS 	"The Bank of St. Hyacinthe, being dissatisfied with the 

AND CANALS above finding made by the Provisional Report, dated the v. 

Q
T 
E 	19th day of December, 1906, filed, on the 28th February, 

SOUTHERN 1907, a contestation of the said Report, asking, inter a lia, 
RWAY. CO. 

AND TILE that both the East Richelieu Valley Railway and the 

SRWA . CoE Bank of St. Hyacinthe be collocated fur the total amount 

BANK of 
of their respective claims, with the special privilege of 

ST. 	bailleur de fonds or vendor's lien; and for the portion 
HYACINTHE S 

CLAIM. remaining unpaid after their collocation out of the pro-
Statement ceeds of the sale of the East Richelieu Valley and the 
of Facts. 

United Counties Railways, upon any balance remaining 
out of the proceeds of the sale of the South Shore Rail-
way, after payment of the claims entitled to priority under 
sec. 4 of ch. 58, 4-5 Edward VII. 

" The plaintif, acting in the interests of the creditors at 
large, under the direction of the Court, filed on the 4th 
April, 1907, a plea to this contestation praying for the 
dismissal of the same. 

.' The Rutland Railroad Company, a creditor collocated 
in the said Provisional Report, filed, by leave, on the 11th 
November, 1907, a plea or answer to the contestation of 
the Bank of St. Hyacinthe identical with the plaintiff's 
plea, consenting that the evidence, both written and oral, 
already adduced at that date, upon the issues between the 
plaintiff and the bank, avail upon their issue, declaring 
further they have no further evidence to adduce. 

" The hearing of the contestation was proceeded with, at 
Montreal, before the undersigned on the 2nd, 4th, 8th, 
29th and 30th days of November, A. D. 1907, in presen-
ce of F. L. Beique, Esq., K.C., and E. Lafleur, Esq., K.C., 
of counsel for the Bank of St. Hyacinthe ; of A. Geof-
frion, Esq., I.C., of Counsel for the plaintiff, and of J.E. 
Martin, Esq., K.C., of Counsel for the Rutland Railroad 
Co. After hearing read the Provisional Report, the 
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pleadings, etc., 'and upon hearing the evidence adduced 	1908 

and what was alleged by Counsel, aforesaid, it is humbly 	THE 
MINISTER OF 

submitted :— • 	 RAILWAYS 

"Dealing first with the question as to whether or not the AND CANALS 

East Richelieu Valley Railway Company is, under the 	THE 
QUEBEC 

circumstances, entitled to be collocated by special privi- SOUTHERN 
RWAY. Co. 

lege of bailleur de fonds (vendor's lien), it may be .said AND THE 

here that, under a special final report made by the under- SRIIvaY Cb E 
signed and confirmed by this Court on the 23rd day of DANK of 
December, 1907, it has been found that the East Riche- 	ST. 

HYAcu iaE's 
lieu Valley, Railway Company was entitled to be paid CLAIM. 

with privilege of bailleur de fonds, reserving the question Statement 

between the parties interested as to whether the amount 
of Facts. 

of the said collocation should or should not ultimately 
come out of, or be charged to, the collocation of the Bank 
of St. Hyacinthe. 

" Therefore, the only question remaining to be determi- 
ned on this contestation with respect to the East Riche- 
lieu Valley Railway Company, is as t. whether the latter 
as against the proceeds of the sale, having its privilege of 
bailleur de fonds, is not the Bank of St. Hyacinthe, under 
the deed of the 2nd December, 1899, liable for the pur- 
chase price in cash and •the Quebec Southern Railway 
Company entitled to discharge this obligation in bonds. 

" That deed of the 2nd December, 1899, between the 
Bank of St. Hyacinthe and H. A. Hodge respecting the 
sale of the East Richelieu Valley Railway, is, to my appre- 
hension, somewhat ambiguous. However that may be, 
both parties have departed from the provisions of this 
deed, and resorted to the deed of the 80th May, 1900, 
entered into between the Quebec Southern Railway Com- 
pany and the East Richelieu Valley Railway Company, 
which was subsequently followed by the registration and 
ratification by the President of the Quebec Southern 
Railway Company. By the first clause of the deed of the 
2nd December, 1899, the bank agrees, not to sell, but to 
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1908 	assign, to Hodge all the rights and claims which the Uni- 
THF 	ted Counties Railway bas or other persons have to any 

MINISTER OF 
RAILWAYS claims to the capital stock of the East Richelieu Valley 

AND CANALS Railway, etc., in order to enable the obtaining possession and v. 
THE 	control of the East Richelieu Valley Railway. Clause 

QUEBEC 
SOUTHERN three provides that the cost of litigation therein referred 

RWAY. Co. 
AND THE to, shall be borne by both parties in equal proportions, and 

SRWAY 
OUTH 

CO  
SHORE clause four is an undertaking by the bank to turn over to 

BANE. 
of Hodge the control of the stock or more than 51 per cent. 

ST. 	if more is obtained. Would not again these two clauses, 
HYACINTHE'S 

CLAIh4. coupled with the surrounding circumstances, go to show 
Statement that the deed was not an out and out sale ? 6  
o' 

Facts. 

	

	"Now, although the deed of the 2nd December,1899, is 
perhaps not as clear as it might be, and that it is some-
what hazy with respect to the obligations of the bank in 
connection with the East Richelieu Valley Railway, does 
it not âppear therefrom that all the bank undertook un-
der it was to use its best exertions and endeavours in ob-
taining a transfer of the East Richelieu Valley Railway to 
the Quebec Southern Railway Company, or to Hodge 
acting for the company to be organized ? The bank did 
not undertake an absolute obligation to obtain title to the 
East Richelieu Valley Railway. It undertook clearly to 
sell the United Counties Railway, because it controlled it, 
and it was also greatly interested in effecting the sale 'of 
the East Richelieu Valley Railway, as the Quebec South-
ern Railway Company was not obliged to take only one 
of the railways, if the two were not procured the whole 
scheme thus falling through. The bank, however, was 
not, by the terms of the deed, liable for any damages in 
case it was unable to procure the sale of the East Riche-
lieu Valley Railway. 

'• The proprietors of the East Richelieu Valley Railway 
would not, on any account, deal with the bank itself; but 
were quite agreeable to deal with Mr. Bernier, who had 
formerly been a director of the bank, and was well dispo- 
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sed towards it ; but who was not, however, representing 	1908  
the bank on the sale. Carrying out the spirit of the deed 	THE 

MINISTER OF 
of the 2nd December, 1899, and partly in discharge RAILWA~s 
thereof, the bank, at a meeting of its directors on the AND 9vANALS 

19th January, 1900, authorized Mr. L. P. Morin, one of QQ sEc 
the directors, to accompany Mr. M. E. Bernier to nego- R 

vUTY co. 
tiate the purchase of the East Richelieu Valley Railway. AND THE 

" The bank was unable to effect the sale of the East SOUTH SHORE 
— WAY. Co. 

Richelieu Valley Railway .under the terms and con- B
ANK OF 

ditions of the 2nd December, 1899, as the company refu- 	ST. 
$YA TTHE's 

sed to accept bonds, exacting cash or something equiva- CLAIM. 

lent to it. Hodge, of the Quebec Southern Railway, was Statement 
of Facts. 

at that time, unable to pay in cash, and the bank was to  
endeavor to get the East Richelieu Valley Railway for 
$100,000 in bonds, and both parties were also willing to 
go as high as $125,000, each paying half of the excess. 
However, the sale could not be made for bonds, and Mr. 
Lafleur, of counsel for the bank, suggests that then both 
parties fell upon clause 9 of the deed of the 2nd Decem-
ber, 1899, whereby it is understood and agreed that in 
the negotiation for acquiring the East Richelieu Valley 
Railway the parties will meet one another in a fair spirit 
and will give and take with a view of making mutual con-
cessions, having in view the ultimate goal of acquiring 
the road ; and the parties made mutual concessions, and 
the Quebec Southern Railway Company acquired the road, 
through them or the trustee Mr. Bernier, for cash instead 
of bonds. 

" However true that view may be, bearing in mind that 
the parties could always give and take without any agree-
ment to that effect, we find in the deed of the 30th May, 
1900, by which the East Richelieu Valley Railway is sold 
to Mr. Bernier in trust for the Quebec Southern Railway 
Company for the sum of $125,000 in cash, that the bank 
at the time paid $25,000 in cash, as the vendors were 
exacting at least that amount in cash. Of these $ 25,000 
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-1908 	the bank was, it is claimed, paying $12,500, the amount 
THE 	it owned as one-half of the excess over $100,000, and was 

MINISTER OF 
RAILWAYS advancing the balance, the other $12,500, by way of 

AND CANALS accommodation, to the Quebec Southern Railway Corn- V. 
THE 	pany. The bank, it must be assumed, thus declaring 

QUEBEC  
SOUTHERN itself satisfied with the deed. But the Quebec Southern 

RWAY. Co. 
AND THE Railway Company cannot, on the face of these transac- 

SoUTH SHORE tons, hold the bank responsible for the change from bonds 

	

RWAY. Co. 	~ 	 P 	 g 

BANK OF 
to cash. The bank is not a party to the deed of the 30th 

ST. 	May, 1900, which, however, must be taken to be in dis- 
HYACINTHE'S 

CLAIM. charge of and in compliance with the deed of the 2nd 
Statement December, 1899. 

	

of Facts. 	
" The deed of the 30th May, 1900,'was by the Quebec 

Southern Railway Company itself duly registered as it 
was. On the 8th July, 1901, Hodge, acting as President 
of the company, by a deed passed before Dunton, Notary, 
which said deed is itself registered on the 26th Septem-
ber, 1901, declares that by the deed of the 30th May, 
1900, the East Richelieu Valley Railway Company sold 
and conveyed to M. E. Bernier, therein acting and accept-
ing as trustee for the Quebec Southern Railway Company 
a line of railway known as the East Richelieu Valley 
Railway. That the Quebec Southern Railway Company 
has become vested with the said line of railway so acquired 
by the said Bernier in trust for the said Quebec Southern 
Railway Company, giving further the usual notice of 
registration as provided by the Code. 

"This last mentioned deal actually completed the whole 
transaction which is affirmed by the Quebec Southern 
Railway Company. The latter is a party to the . deed of 
30th May, 1900, and ratifies it by the deed of the 8th 
July, 1901. The acceptance of the deed of the 30th May, 
1900, without any reservation, is a waiver by the Quebec 
Southern Railway Company to stand by the deed of the 
2nd December, 1899. If the East Richelieu Valley Rail-
way Company were suing the Quebec Southern Railway 
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Company for the purchase price, obviously the Quebec 	1908 

Southern Railway Company could not call the bank in 	THE 
MINISTER or warranty and say : True, we undertook by the. deed of the RAILWAYS 

30th May, 1900, to pay that in cash, but we call upon you AND CANALS 
under the provisions of the deed of the 2nd December 	THE 

QUEBEC 
1899, to discharge that obligation of ours, and we tender SOUTHERN 

RWAY. Co. 
you the necessary bonds in payment. The bank assumed AND TETE 
no such obligation under the deed of the 2nd December, S wÂ Co E 

BANK OF 

	

" It cannot now be said in face of the deeds of the 30th 	ST. 
May, 1900, and the 8th July, 1901, and all the surround- CLAIM 

SXACINTHE'S

ing circumstances, that the Quebec Southern Railway statement 
f 

	

Company can turn around and say to the bank you 	Facts. 

must pay in cash the full amount of $125,000, the 
purchase price of the East Richelieu Valley Railway, to 
our discharge and accept bonds in payment. 

~ Therefore, the undersigned, having been much enlight-
ened by the evidence adduced and argument heard since 
the production of the Provisional Report, finds that the 
East Richelieu Valley Railway Company: is entitled to be 
paid with full privilege of bailleur de fonds and that the 
bank is entirely discharged from any liability in respect 
thereof." 

"The claim of the Bank of St. Ilyacinthe, for the price 
of the United Counties Railway with 'privilege of bailleur 
de fonds, resumes itself upon this contestation into the 
sole question as to whether or not the bank is entitled to 
the privilege of bailleur de fonds (vendor's lien) for that 
part of the purchase price, which, under the deed of the 
2nd December, 1899, is payable in bonds.., 

"By reference to the above finding made in the Provi-
sional Report, it will be seen that the undersigned, for 
reasons therein mentioned, refused 'that privilege and 
only allowed such privilege as was attached to the bonds. 
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1908 	"The deed of the 2nd December, 1899, is nothing but a 	• 
THE 	promise of sale with possession under lease, as already 

MINISTER OF 
RAILWAYS mentioned. 

AND CANALS "The agreement of the 7th August, 1900, is a deed bey 

SOUTHERN Railway Company agrees to buy, the United Counties 
RWAY. Co. 

AND THE Railway for a price different from that mentioned in the 
SOUTH SHDRE 

RWAY. Co. deed of December, as above set forth. Then the deet 

BAh—  A OF goes on and states that Deasaulles, pending the delivery 
ST. 	of the purchase price therein mentioned, divests himself 

HYACINTHE'S 
CLA-M. of the road and gives absolute possession thereof to the 

Statement Quebec Southern Railway Company. 
of Claim. 

	

	"Then we have here a promise of sale with tradition 
and actual possession, which, under Art. 1478 of the Civil 
Code, amounts to a sale. 

"Furthermore, by this deed of the 7th August, 1900, 
Mr. Dessaulles undertakes to execute what must be taken 
to be again in compliance with the deed of 2nd Decem-
ber, 1999, all further agreements, assignments and trans-
fers to more fully vest the property in the company, and 
procure and have discharged all liens and encumbrances 
upon the property and perfect the title thereof. 

"Following the execution of this deed of the 7th A ugust, 
1900, a protest dated the 12th November, 1901, (Exhibit 
No. 21) is served upon the bank requesting it to free and 
discharge without delay the railway properties from all 
liens and encumbrances, mortgages and hypothecs and 
charges whatsoever, and procure a free and unencum-
bered and indefeasible title. 

" The bank in answer (Exhibit No. 22) to the protest, 
on the 28th April, 1902, says that, as far as the East Ri-
chelieu Valley is concerned, the obligation of the bank 
was executed by the deed of the 30th May, 1900, and 
that as far as the United Counties Railway is concerned, 
the obligations of the bank were executed by the deed of 
the 7th August, 1900, in so far as that deed purports to 
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convey to the.. Quebec Southern Railway Company the 	1908 

property of the United Counties Railway and the regis- 	THE 
MINISTER OR 

tration of such conveyance. The bank further states, RAILWAYS 

among other things, that in so far as anything else is con- AND v.NALS 

cerned in the said agreement, it does not intend to be 	THE 
QUEBEC 

committed, reserving its right to repudiate it as being SOUTHERN 
RWAY. CO. 

foreign to the carrying out of its obligations and as exceed- AND THE 

ing the power of Mr. Dessaulles, as resulting from the SRW YS co E  
. 	several deeds of agreement entered into with reference to 

BANK OF 
the said railway property. And the bank further asserts 	ST. 

having fulfilled its obligations and declares its willing- 
HYACI

CL
IME s 

ness to execute any further reasonable deeds, etc., etc. 	statement 
« Mr. Dessaulles, the President of the Bank, having all of Claim. 

along failed to live up to his contract of the 11th January, 
1900, and refused to give to both the Estate Chapleau 
and Hanson. Bros.. the hypothec he bad thereby under-
taken to give them, thus breaking faith—if the word 
does not appear too strong—with these parties who had 
obliged him by parting with their bond for $ 150,000. 
which stood in the way of the purchase of the United 
Counties Railway, and which furthermore was, by their 
consent, used as part of the purchase price thereof, an 
action was instituted by the Estate Chapleau in January, 
1901, against Mr. Dessaulles, Hanson Bros. being mis- 

. 	en-cause, to compel Mr. Dessaulles to execute the hypo-
thec in question to the amount of $150,000. Judgment 
was, on the 4th April, 1901, rendered accordingly, order-
ing Mr. Dessaulles to execute within twenty-four hours 
from the service of the said judgment, in favour of the 
said parties, a good and valid hypothec for $150,000, to 
be as security for whatever amount of money there 
might be found to be due to them, and that failing to. 
execute such hypothec within such delay after the service. 
of the said judgment, such judgment should avail in lieu 
and stead of such hypothec. Mr. Dessaulles having been 
served with the said judgment and having failed to 
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1908 	execute a deed of hypothec, the judgment was registered 
THE 	against the property and the hypothec and registration 

MINISTER OF 
RAILWAYS have never been discharged, thus preventing the bank 

AND CANALS from being in a position to give a clear title to the 
THE company. kozUEBEC 

SOUTHERN 	"The bank settled with the Estate Chapleau on the 9th 
RWAY. Co. 
A2TD THE December, 1901, 	hypothec the h othec still remains as an 

SOUTH SHONE encumbrance of  	against thepropertyas collat- R~vAY. Co. 	 $150,000g  
BANx OF eral for Hanson Bros.' claim. 

ST. 	" Now, without entering into the merits of this hypo- 
HYACINTILE S 

CLAIM. thee, and asking whether it is good or bad, it is sufficient 
statement to say, for the purposes of this case, that it is an encum- 
of Facts, 

brance upon the property to the amount of 0150,000 
until discharged, and it does not rest with the Quebec 
Southern Railway, but with the bank, to have the same 
set aside, radiated or made disappear in any such manner 
it may care to. The hypothec, good or bad, is in evidence, 
and it is for the bank to have it radiated, if it thinks it 
valueless. 

"All this is said to show that the bank, up to this day, 
is not in a position to give a clear title, and it is in answer 
to the argument by the bank that the company has never 
delivered the bonds in question. The sale of the United 
Counties Railway by the bank is a, franc et quitte sale, and 
such sales expressly stipulate that no part of the consi-
deration price should be paid until the property has been 
freed from all liens and encumbrances (see Civil Code, 
Beauchamp, Art. 1532, n. 4, 7, and 10, and Art. 1535, n, 
20, 25, 36 and 37). Would it have been competent for 
the bank to take an action against the Quebec Southern 
Railway Company, for the payment of the purchase price 
before all hypothecs and encumbrances have been 
removed? No, the question of non-delivery of the bonds 
does not amount to a serious objection, and as was said 
in the Provisional Report, the bonds are not offered or 
given in payment, but are used to determine the privilege 
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attached thereto, under the provisions of the deed of the 	1908  

2nd December, 1899. 	 THE 

" The bank attacks the bonds, and says that when the 
' th 

RAILWAYS
NISTEROF 

 

Quebec Southern Railway Company issued these bonds AND CANALS 

to the amount of $900,000 they made it, by the deed of 	THE 
QUEBEC 

trust, a condition that the party taking those bonds was SOUTHERN 
.' 

to submit to the obligation of suffering the redemption 
RwAY 

AND THE 

of the same and have them substituted for bonds of any S
RwYS Co 

E 

other issue at the rate of $12,000 per mile, in lien of the BANK OF 
rate of $10,000 per mile, as provided in the deed of the 	ST. 

HYACI N THE2S 
2nd December, 1899. The following cases are authority CLAIM. 

to say that although the security,prove to be inadequate, Statement 

or wholly void or useless, under the circumstances, there 
of Facts. 

is an implied waiver of the lien. Kendrick v. Eggleston, 
41 Am. R. 90;. Camden y. Vail, 23 Cal. 633 ; .Partridge 
y. Logan, 3 Mo. App. 509. If the proper bonds have not 
been delivered and were not forthcoming at the proper 
time, when the bank would have been in an position to 
give a clear title, the company would have been guilty 
of a breach of contract and the bank had an action to 
rescind and in damages ; but for all that the contract 
could not be altered, and the bank could only recover in 
damages or otherwise an amount equal to the value of 
the bonds, pursuant to the contract. The bank had con-
tracted itself out of the vendor's lien and accepted bonds 
in substitution therefor. 	. 

" Now there is no doubt, and it even appears on the face 
of each bond, that the issue of $900,000 is limited to the 
amount of $10,000, and it is even called an issue of first 
mortgage bonds to that extant over an area of 90 miles. 
That appears both on the face of the bonds and in the 
deed of trust. The company niay. never have changed 
the rate per mile. However, what we have to-day is a 
bond contemplated and required by the deed of the 2nd 
December, 1899', and it is the equivalent of that bond 
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1908 	which is given to the bank and for which it has con- 
THE tracted. 

MINISTER OF 
RAILWAYS 	"These bonds were so much issued that part thereof are 

AND CANALS to-day in the hands of bona fide persons who made advances 
V. 

THE 	to the company and received them as collateral security. 
QUEBEC 

SOUTHERN And if the privilege of bailleur de fonds were given to 
RWAY. Co. 

AND THE the bank for that part of the purchase price, which is 
S
R
OIITH SHORE 

pay  able in bonds, these bond fide bondholders would be WAY. Co.  

BANK of 
deprived from recovering, as the bailleur de fonds privilege 

ST. 	would wipe out and take all the moneys available on the 
HYACINTHE'$ 

CLAIM. Quebec Southern Railway, remaining with a small recourse 

Statement  au marc la livre under section 4, ch. 158, 4-5 Ed. VII. 
of Facts, 

	

	'• To the back of all these questions, there isamuchmore 
serious one, and that is, whether in face of the statute, 
the Railway Act, the privilege of vendor's lien can exist 
or can be enforced. 

•' Under the Railway Act (and the Railway Act guid-
ing us in this case is the Act of 1888, 51 Viet., ch. 29), sec. 
95, the bonds, subject to the privilege of the penalties 
and working expenditure upon the rents and revenues 
of the railway, as enacted in sec. 94, are declared to be 
" the first preferential claim and charge upon the com-
pany and the franchise, undertaking, tolls and income;  
rents and revenue and real and personal property thereof, 
at any time acquired." It would appear from the above 
that no vendor's lien would exist, and the Supreme Court 
of Canada held, to some extent, in that sense in the cases 
of Wallbridge v. Farwell and Ontario Car & Foundry Co 
y. Farwell (18 Can. S. C. R. 1). However, the case must 
be distinguished from the present. True, in that ease 
Mr. Justice Taschereau (now Sir Elzear Taschereau), who 
delivered the judgment of the Court, said (at p. 15) that 
the first charge mentioned in the statute is a first charge 
second to none, and that it should pass before the privilege 
of bailleur de fonds asked in that case; but that case and 
the present are very different. The former,. among other 
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many differences, is an action to recover the value of 	i908  
supplies and cars sold to the company, which, it is true, 	THE 

would, Quebec, 	
R 
RAIL under the law of the Province of 	become AIL 

WA  
EA  YSof 

by destination part of the immoveables, and one of the AND CANALS 

numerous objections raised was that, the sale with the 	THE 
QUEBEC 

privilege of vendor's lien of the goods so sold would SOUTHERN 
interfere with the operation of the railway, publicutility. RANNADY .T 3cEo. 

In the present case no such objection exists, as the claim- SRYsW Co  H  
ant is the vendor of the United Counties Railway, at one 

BANK OF 
time in the hands of a Receiver and now sold by the 	ST. 

Court to another railway company, and the Court has HYALIN 
CLAIM

THE'S
, 

under the Exchequer Court Act power to sell a railway 
or a section of a railway, and the vendors of that section 
of the railway, sold while in the hands of a Receiver, 
claim their privilege of vendor's lien upon the proceeds 
of the sale in the hands of the Court. 

" Then a very important fact that must not be lost sight 
of in this case is that the deed of the 7th August, 1900, 
by which the property passed to the Quebec Southern 

. Railway Company, was duly registered before the deed of 
trust respecting the bonds in question. 

" Moreover, one of the presumptions and rules of con-
struction is that the legislature does not intend to make 
any alteration in the law beyond what it explicitly de-
clares, either in express terms or by implication ; or, in 
other words, beyond the immediate scope and object of 
the statute. In all general matters beyond, the law 
remains undisturbed. It is in the last degree improbable 
that the legislature would overthrow fundamental prin-
ciples, infringe rights or depart from the general system 
of law without expressing its intention with irresistible 
clearness : Maxwell on Statutes, 4th Ed. p. 122, and cases 
there cited. 
• "Therefore, the Dominion Railway Act should be held 
strictly to its precise object, namely, to give a certain class 
of persons a 'privilege as 'creditors' Which they did not 

Statement 
of Facts. 
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19°8 	enjoy at common law. Hence, its provisions must be 
THE 	taken as ancillary and supplementary to the common law 

MINISTER OF 
respecting legal rights and remedies of creditors, an 1 not RAILWAYSp g g g  

AND CANALS as abrogating or destroying them, leaving in existence o. 
Qu Ric 

the paramount privilege of vendor's lien which has 
SOUTHERN always been an underlying principle of the civil law, as 

RWAY. Co. 
AND THE well as of the common law, being an inheritance of both 

SOUTH SH Rk 
xwAY. ro, systems from the Roman Law. 

BANK OF 	̀̀
 True, the undersigned has had to read first the Fed- 

ST. 	eral statute (the Railway Act) and read the statutes of the 
HYAC.INTI IE'S 

CLAIM. Province of Quebec (the Code) only next. And he has 
statement  allowed the privilege of bailleur de fonds or vendor's lien 
of Facia, 

for the part payable in cash under the contract in ques-
tion, under the principle set forth in the two preceding 
paragraphs. 

"Mr. Beique's parallel between theposition of the bank 
and that of a proprietor whose land has been expropri-
ated for a section of a railway and who had agreed to 
accept bonds that were ultimately never issued to him, 
is not applicable. The bonds in the present case have 
been issued, and, as already said, some of them are in the 
hands of third bon& fide parties who are claiming pari 
passu with the bank. Further, the remedy mentioned is 
given by sec. 143 of the Railway Act for land taken by 
the railway, and is thereby declared to rank before the 
bonds if the registration takes place before the trust deed. 
Furthermore, the right of expropriation is founded on 
the exercise of Eminent Domain, a right ne plus ultra 
(superieur d tout), and notwithstanding such decisions as 
Pell v. Midland and South Wales Railway Co.,( 17 W. 
R. 506) ; and Wing y. Tottenham &c. Railway Co., (L. 
R. 3 Ch. 740), and the English Lands Clauses Acts, it is 
doubtful, to say the least, that a vendor's lien would 
obtain against a railway company in a case of expropria-
tion under the Railway Act, R. S. 190b, c. 37. See per 
Lord Macnaghten in Parlcdade v. West (1887, 12 A. C. at 
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p. 613) ; Dayton &c. Railway Co. y. Lewton, 20 Ohio, 	1908 

401; and see '1.0 Am. & Eng. Rail. Cas., p. 11. 	 THE 

, 	RAILWAYS 

thought advisable to repeat it here again : The deed AND CANALS 

of the 2nd December, 1899, was never registered. The 	THE 

deed of the 7th August, 1900, was registered on the sco2ut H RN 
6th September, 1901, and the trust deed for the bond RBD THE• 
issue in question was only subsequently registered. 	SOUTH SHORE 

oE 
" While the undersigned has allowed vendor's lien for 

BANK OF 
the part of the purchase price payable in cash, he is una.. 	ST. 

ble to find anylaw allowinghim to carrythatprinciple HYACINTHE'S 
CLA[nI. 

to that part of the purchase price payable in bonds. This Statement 
is not an alternative sale where the vendor has the of Facts. 

option, under the deed, to take payment either in cash 
or in Bonds. He has by this very deed abandoned 
his privilege of vendor's Iien and substituted therefor 
the privilege the bonds might give him, and he can 
only recover in pursuance thereof, otherwise he would 
be recovering more than he bargained for. The juris-
prudence in support of that view is overwhelming. 

" When the vendor has accepted something in substi-
tution of g money payment, he cannot assert a lien against 
the immoveable. See Parrot v. Sweetland, 3 My. & S. 
655 :—Where a daughter conveyed her remainder in fee 
to her father, the tenant for life, the consideration being 
a bond for £3,000 it was held not to be a case of security 
for the purchase money, but a substitution for the price, 
which the vendor has agreed to accept, and that the lien 
for the purchase money was consequently discharged. So 
likewise In re Brentwood Brick & Coat Co., L. R, 4 Ch.D. 
562, where a leasehold brick field was assigned tô a com-
pany in consideration of £6,000 to be paid to the vendor 
as follows : 60 per cent. on all moneys to be received 
from the sale of shares, and 50 per cent, on all moneys 
borrowed by the company by way of capital, until 
the £6,000 were paid. The company became abortive. 

6 
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1908 	No money was received from the sale of shares or borro- 
THE 	wed, and ultimately the company were ordered to be 

MINISTER OF 
RAILWAYS wound up, and it was held that the nature of the con- 

AND CANALS tract was such as to exclude the vendor's lien, and the v. 
THE 	vendor had no lien on the leasehold premises. See also 

QUEBEC 
SOUTHERN In re Patent Carriage Co. Gore and Durrant's case, L. 

	

THE
RWA  

	f 

	

AND 
	R. 2 Eq.349 and In re Albert Life Insurance Co. L. AND  

SOUTH 
Y. 

S
Co E R. 11, Eq. 118. 

"In White & Tudor's Leading Cases in Equity (6th Ed. 
BANK OF 

ST. 	1886) Vol. 1, p. 383, it is said : " Where it appears that 
HYACINTHE S 

CLAIM. . the bond covenant, or annuity, was substituted for the 
Statement consideration money, and was, in fact, the thing bar-
of raeti. gained for, the lien will be lost. " 

"See Jones on Liens, Vol. II, sec. 1073, and sec. 1086, 
in the latter it being said : " A vendor's lien is lost by 
taking a mortgage upon other property, or by taking 
other independent security for the purchase money such 
as a bond, etc., etc., unless there be an express agreement 
that it shall not have that effect." 

"The intention to substitute may also be implied from 
the circumstances as in the present case. Austen v. 
Halsey, 6 Ves. 483 ; Mackreth v. Symmonds, 15 Ves. 848. 
And if the vendor does any act which manifests an 
intention to rely upon auy security independent of the 
lien he will be taken to have waived it. Buntin y. 
French, 16 N. H. 592; Coit y. Fougera, 36 Barb. 195. 
If the security accepted be totally distinct and inde-
pendent it will become a case of substitution for the 

• lien. Per Eldon, Ld. Ch. in Mackreth y. Symmonds 
15 Ves. 348. 

" Girouard, J., in the case of Quebec &c. Rai lioay Co. y. 
Gibsone, 29 S. C. R. 358, held that, under paragraph 29 
of Art. 5164 of the Quebec Railway Act, the indemnity 
to a proprietor need not consist in the payment of money, 
but that the parties may settle it any way they please. 
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and when the. indemnity is made the property ' passes 	1908 

absolutely to the vendee.. 	 THE 
MINISTER OF 

" The law respecting the vendor's lien is practically the RAILWAY$ 
same under the English law and the law of the Province AND vANALS 

of Quebec, subject to the case-law above set forth. 	THE 

"The bank having accepted, by the deed of the 2nd SOUTHERN 
RWAY: Co. 

December, 1899, as part payment for the United AND THE 

Counties Railway, the bonds in question, they are only sRWAYs co F 

entitled for that part- of the purchase price to the privi• BANX OF 
lege attached to the bonds. It was never contemplated 

HYACINTHE's 
by the parties to the contract ttat the part of the pur- CLAIM. 

chase price payable in bonds would ever . be paid in statement 

money. Had the company contracted to pay the whole 
of Facts. 

amount in cash, it would have placed itself in an abso-
lutely impossible position to finance and to, raise money 
by bonds for its enterprise. From the bank accepting 
bonds in payment, there would, it seems result an 
implied contract giving the company power to issue 
bonds to third parties for value, since the bank did not 
absorb the whole issue. Therefore, the interests of other 
bondholders of the same issue must be respected. The 
bank, under the present distribution, competing with 
other bondholders of the same issue, receives the equi-
valent in money to what the bonds can bring it. The 
creditors are treated as it; the contract was carried out. 
•It is not a question of amount,. however, it is a question 
of privilege. Were the company, for one reason or 
another, guilty of breach of contract, it would be liable 
in damages ; but this would not change the contract and 
give the bank a vendor's lien; 

" On the question of interest, while it might be said that 
the bank is not entitled to interest, because it was never 
in a position to give a clear title, on the other hand we 
must not overlook the fact that the bank parted with the 
possession of the railway on the 7th August, 1900, and 
for that reason it is entitled to interest. 

s3~ 
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"For the reasons above set forth, the undersigned finds 
THE 	that the contestation by the bank of its own collocation 

MINISTER OF 
RAILWAYS should be, and the same is, hereby dismissed with costs. 

AND CANALS And the claim will be &lowed as follows, V. 
THE 	viz : the sum of   $100,000.00 

Q
SOU HERN from which should be deducted the 

RANDY  THE' 	amount of 	 ... 	6,300.00 
SOUTH 

Y. 
SHORE paid for Hanson Bros.' stock, on the 20th 

BAND of 	
day of January, 1900. There was no im- 

ST. 	putation of payment at the time this sum 
HYACINTHE'S 

CLAIM. 	of $6,300 was sô paid by White, and un- 

Statement 	der Art. 1161 C. C., it should be imputed 
of FaOIs, 	in discharge of the debt actually payable 

which the debtor had at the time the 
greater interest in paying. • Leaving the 
sum of    $93,700.00 
with interest thereon at 4 per cent, from 
the 7th August, 1900, as claimed, to 8th 
November, 1905, with privilege of bail- 
leur de fonds 	19,684.70 

$113,381.70 
The sum of 	300,000.00 

balance of purchase price, 
with interest thereon from 
7th August, 1900, to 8th 
November, 1905, at 4 p.c.. $63.057.51 

The sum of 	...... 	 .... 	12,500 .00 • 
with interest thereon at 5 
per cent, from 1st June, 
1900, to 8th November, 
1905, being the bank's sha-
re of the excess price of the 
East Richelieu Valley 
Railway 	 3,898.98 
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Finally the sum of   100,000.00 	 1908 

with interest thereon at the 	 THE 
M INISTER OF 

rate of 4 per cent., from the 	 RAILWAYS 

7th August, 1900, to 8th 	 AND CANALS 
v. 

November, 1905, the 	 THE 
QUEBEC 

amount due in virtue of 	 SOUTHERN 
RWAY. Co. 

the 	traffic arrangement 	 AND THE 

with I. C. Ry 	.. 	21,019.17 499,975.6    6 SOUTH SHORE 
iWAY. CO. 

BANK OF 

• $613,360.36,  
YACINTHE'S 

The United Counties Railway having been 	 CLAIM. 

sold by the bank free from all encum- 	 Statement 
of Facts, 

brances, there will be deducted from 
these    $613,360.36 
the sum of 	 $8,099.27 
as representing the- claim 
of Hanson Bros. more 
clearly established and dis- 
cussed under No. 43. 

From 'which should also be 	 - 

deducted tho further sum 
of. 	 360.00 
as  representing the plain- 

. tiff's costs herein upon the 
present contestation,taking 
into consideration that the 
bank has practically suc- 
ceeded on the issue respect- 
ing the East Richelieu Val- 
ley Railway, and after hav- 
ing reduced the costs ac- 	 -- 

cordingly and lumped them 
with the view of avoiding 
delay.. 

The further sum of  	125.00 	V  
should' be deducted as re- 
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1908 	presenting the costs of the 
THE 	Rutland Rd. Co. upon the 

MINISTER OF 
RAILWAYS 	said contestation.. 	 $8,574. 27 

AND CANALS 

T.E 	Leaving the net sum of 	 .......... $604,786.09" 
QUEBEC 

SOUTHERN These three appealsby   the Bank, by Hanson Bros. and 
WA 
 RAND .THE. 

by F. D. White were heard at Montreal on the 21st and 
SOUTH SHORE 22nd days of September, 1908. 

RwAY. Co. 

BANK OF 	
F. L. Beique, K.C., and E. Lafleur, K.L/., appeared 

ST. 	for the Bank of St. Hyacinthe; 
ILYACINTHE'S 

CLAIM. 	J. E. Martin, K.C., and S. Beaudin, K.C., for the 
Argument Rutland Railroad Company ; of Counsel. 

R. C. Smith, K.C., for Hanson Bros.; 

G. A. Campbell, for F. D. White. 

F. L. Beique, K.C., for the Bank of St. Hyacinthe, 
stated that there was only one important question arising 
on the appeal from the Referee's report so far as the bank 
was concerned, viz., whether on the sale of the United 
Counties Railway the bank had a privilege of bailleur 
de fonds (vendor's lien) for the balance of purchase 
money unpaid. When a sale is made of railway property 
for a fixed and determinate price, payable partly in cash 
and the balance in bonds, does the vendor lose his lien or 
privilege for the balance by accepting bonds instead of 
cash ? Upon the authorities and the law we submit he 
does not. In this case the bank, as vendor, is not con-
fronted 

 
with an executed contract, because the bonds 

were not in fact delivered to the bank by the vendee. 
(Cites Arts. 1531 and 2014 C. C. P. Q.) The Railway 
Act does not expressly or impliedly cut out the lien. 
(Cites Wing v. Tottenham, &c. Junotion Railway Co. (1). 
In any event, the Dominion Parliament could not destroy 
the vendor's lien as it is a matter of property and civil 
rights within the province. 

(1) [1868] 3 Ch. App. 740. 



VOL. XII.] 	EXCHEQUER COURT REPORTS. 	 87 

E. Lafleur, K.C., followed for the bank, citing Arts. 	1908  
2009, sub-see. 8, and 2114. He contended that a yen- 	THE 

dor's lien is a real right attachingupon the immovable 
MI 

g 	p 	 RAILWAYB
NISTERof 

 

sold. The sale was to Hodge and White, and not to the AND CANALS 

railway company ; hence a clear lien was created which 	TIE 

could only be discharged by the will of the parties to the s UTHERN 

contract of sale. A fair interpretation of the Railway R 
NDY'THE 

Act would exclude any modification of the legal privilege SRwYS Co E  
of a vendor. 

BANK OF 
J..E. Martin, K.C., for the Rutland Railway Company, 	ST. 

contended that. the Bank of St. Hyacinthe could not HYCz  ÎnxE'S 

possibly have a vendor's lieu because the railway never llrgnntent 

belonged to them, they were merely creditors. By the of l ousel 

deed of 2nd December, 1899, they only agreed to procure 
a title, they never transferred one by that instrument. No 
vendor's lien could arise upon such an instrument as that. 
Again, by accepting bonds for balance of price the bank 
waived any lien they might have had. Further than 
that, by the deed of 7th August, 1900, the bank, by 
Dessaulles, its agent, waived all its privileges against the 
railway. 

Again, as to the question of delivery of the bonds to 
the bank, the fact is that they were delivered to J1 at-
thewson for the bank. 

As to the Railway Act overriding the provisions of the 
Code, the legislation of the Dominion Parliament, so long 
as it strictly relates to the subjects enumerated in sec. 91 
of the B. N. A. Act, is of paramount authority even 
though it touches upon the matters assigned to the pro-
vincial legislatures by sect. 92. (Tennant v. Union Bank 
(1) ; Crawford y. Tilden (2). 

S. Beaudin, K. C., followed for the Rutland Railroad Com-
pany. He contended that on the face of the instrument of 
2nd December, 1899, the bank sold to Hodge, but the 
intention was to sell to a company to. be organized which 

(1) {1894] A. C. 31. 	 (2) 6 Can. Ry. Cas. 300. 	• 
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1908 	would issue the bonds. No bonds could be issued before 
THE 	the bank abandoned the privilege of vendor's lien. The 

:MINISTER OF 
RAILWAYS deed of 7th August, 1900, the only deed registered, was 

AND CANALS ratified by the bank, and that deed put the company in V. 
THE 	possession of the road. The bonds were issued by the 

QUEBEC 
SOUTHERN consent of the bank, and cannot be repudiated. (Royal 

RWAY. Co. 
AND THE British Bank y. Turquand (1) ; ilfcilfarchy & Dennison's 

SOUTH SHORE Canadian Railwa Act (2), RWAY. CO. 	 y 

BANK OF 	
G. A. Campbell, for F. D. White, asked leave to 

ST. 	intervene in the contestation and to appeal against the 
IIYACINTHE'S 

CLAIM. Registrar's report in so far as it allowed interest to the 
Argament bank. The bank undertook, but failed, to sell the East 
of Counsel. R

ichelieu Valley Railway to Hodge. The bank never 
became entitled to the bonds, because they never delivered 
over the property ; hence they are not entitled to interest 
on the bonds. We do not appeal from the finding of the 
Referee with respect to the vendor's lien. 

F.L.  Beique,K. C.,replied to the arguments of Mr. Martin 
and Mr. Campbell, contending that the case of Crawford 
v. Tilden, supra, referred only to a mechanic's lien, and so 
was distinguishable from the case of a vendor's lieu. A 
vendor's lien is as important a security for money as a 
mortgage ; it is a privilege. In the Province of Quebec 
a railway can be seized and sold by a privileged creditor. 

• The bank never undertook to sell the East Richelieu 
Valley Railway to Hodge. The bank's undertaking was 
to sell the United Counties Railway. The East Richelieu 
Valley Railway would not deal with the bank, and 
Hodge waived the undertaking of the bank to endeavour 
to procure it, and bought the railway direct. 

CASSELS, J. now (October 81st, 1908,) delivered judg-
ment. 

APPEAL OF THE BANK OF ST. HYACINTHE from the 
report of the Referee. 

(1) 5 E. & B. 248. 	 (2) P. 147. 
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The facts and documents connected with the sale by the, 1908 

bank.  to Hodge and transfer to the Quebec Southern have 	THE 
MINISTER OF 

been fully set out in dealing with the appeals of Hodge RAILWAYS 
AND CANALS and White (1). 	 v.  

• The Referee has allowed the bank a privilege of bailleur 

	

	TaE EC  

de fonds, or vendor's lien, to the extent of $100,000 and SOU $EEN 
RWAY. Co. 

interest, but refused to allow the balance of the claim as AND THE 

bailleur defonds claim. The reasons given SODTH SHORE a privileged 	 g 	RwY. Go. 
by the Referee for the refusal to collocate the bank as 

BANK of 
privileged creditors with the right of vendor's lien is ST• 

HYAC[NTHE'S 
• 

that by their agreement it was expressly stipulated that CLAIM. 

bonds of the new company to be incorporated were to be Seasons for 
Judgment. 

accepted as the consideration. 
From this finding the bank appeals and claims the 

right of privilege of bailleur de fonds for the full amount. 
I think the Referee's conclusion was correct so far as 

he declined. to allow the bank to rank for a vendor's lien 
for that portiôn of the purchase money payable in bonds. 

It appears from the report of the Referee that the law 
of England relating to vendor's lien and of the Province 
of Quebec are practically similar. 

The Quebec Southern Railway Company was duly incor-
porated. The bonds were to be issued, and when issued 
to be deposited with Frank Mathewson under the terms 
of the agreement of the 7th August, 1900, entered into 
between Dessaulles, Hodge and White, and Mathewson. 
The bonds were subsequently issued, but the bank has 
not yet fulfilled the obligation imposed upon them by the 
terms of the deed of 2nd December, 1899, as to making 
a clear title. 

I am of opinion that the Referee erred in allowing the 
bank the privilege of bailleur de fonds for the $100,000. 
To my mind such a right as bailleur de fonds or vendor's 
lien cannot exist under the circumstances of this case. 
The bank was purchasing a railway for the purpose of 

(1) Ante pp. 42 et seq. 
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1908 	having an act of incorporation pursuant to the statute to 
THE 	operate it. It was a re-organization of the company. I 

MINISTER OF 
RAILWAYS have fully dealt with the facts in the former appeal. 

ANDCANALS How is it possible that as against the reorganized corn- 
THE 	pany this equity should exist. 

QUEBEC 
SOUTHERN 	Furthermore, when the bank accepted security in the 

RWAY. CO. 
AND TILE shape of bonds for the large portion of their claim and 

SOUTH SHORE agreed to take a note for the balance it became disentitled,  RWAY. LO. g 
if otherwise entitled, to a vendor's lien. 

BANK OF 
ST. 	Strong, V.C., when Vice-Chancellor of Ontario in the 

HYACINTHES 
CLAIM. ease of Anderson y. Trott (1) stated as follows :— 

Reasons for "It is clear both on authority and principle that a yen-
judgment.  dor who completes a sale and takes a mortgage for part 

of the purchase money disentitles himself to a lien for the 
esidue remaining unpaid and unsecured". 

The learned Vice-Chancellor quotes , numerous author-
ities. 

In Dri fill y. McFall (2) Harrison, C.I., at p. 321 says:-- 
" A vendor's lien is raised irrespective of contract and 

is on principles of equity held to exist unless expressly 
waived, or the facts be such that the Court can safely 
infer that it was waived." 

I would also refer to Mathers y. Short (3); Boulton y. 
Gillespie (4) 

Moreover, what was sold was the franchise, railway and 
property, a blended property for an indivisible sum. A 
railway is a public utility, a creature of statute with power 
to create charges as the statute may permit, and I fail to 
understand how such an equity as bailleur de fonds can 
be held to exist. 

It has been held by the Ontario Courts that a work-
man's lien cannot be created as against a railway. King 
v. Alford (5). 

(1) 19 Gr.619. 
(2) 41 U. C. Q. B. 313.  

(3) 14 Or. 254. 
(4) 8 Gr. 223. 

(5) 9 Ont. R. 643. 
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The principle upon which .a vendor's lien is given to 	1908 

the vendor of land which the railway purchases for. con- 	THE 
MINISTER OF 

struction is entirely different. The railway might pur- RAILWAY$ 

chase, paying a portion of the purchase money and a AND CANALS  

mortgage for the balance. In this case the railway never 	THE 
QUEBEC 

acquires anything but the equity, and only the equity 	u  R 
I 

Co.  
becomes charged in favour of the bondholders. 	 AND THE 

S OR The case in question is entirely different. It is the R,vAY
OUTH S. 

 HC o.  E  

case of a complete operating railway, retaining its con- Br$ OF 
tinuity, and I fail to see how such a charge as contended„. ST. ° 

YACINTHES 
for can be allowed. 	 CLAIM. 

I think the appeal of the bank should be dismissed Reasons for 

with costs. 	
Judgment. 

Had there been an appeal against the allowance of the 
claim of $100,000 as a privileged bailleur de fonds, or if 
on the appeal of the bank any respondent had raised the 
question I would have felt bound to vary the report. No 
claimant however who has any status to object raises the 
question and I do not think I should interfere. 

APPEAL BY HANSON BROS. from finding upon claim of 
Bank of St. Hyacinthe :- 

1 have found that Hanson Bros. have no status as 
creditors, and therefore no right to appeal (1). 

Appeal dismissed with costs. 

APPEAL BY WHITE from finding of Referee upon the 
claim of the Bank of St. Hyacinthe :— 

This appeal is against the Bank of St. Ilyacinthe. 
The appellant claims that the bank should be charged 
with the amount paid to purchase the East Richelieu 
Valley Railway, and receives bonds therefor and ranks 
as bondholders. The claim is that the Referee was correct 
in his Provisional Report. 

(1) See post, p 93, 
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!nos 
	By the agreement of 2nd December, 1899, Hodge was 

THE 	not bound to acquire the United Counties Railway unless 
MINISTER OF 

RAILWAYS the bank also procured title to the East Richelieu Valley 
AND CANALS Railway. The bank had agreed to purchase this railway V. 

THE 	for a sum to be paid in bonds of the Quebec Southern. 
SOUTHERN 

 
QUEBEC 

The East Richelieu Valley Railway Co. refused to accept 
CO. 

AND THE paymentbonds andrequired ry  in 	cash . Hodge need not AND  
SOUTH SHORE 

   have carried out his purchase of the United. Counties 

BANK OF 
Railway. He did so. The East Richelieu Valley Rail- 

ST. 	way Co. sold direct to the Quebec Southern. There is 
HYAGINTHE'S 

CLAIM. no liability against the bank. 
Soon, rb,  The appeal is dismissed with costs. 
Jnd:ment. 

Judgment accordingly. 

Solicitor for plaintiff : A. Geoff'rion. 

Solicitors for the defendànt : Greenshields, Greenshields 
& Heneker. 

Solicitors for Bank of St. Hyacinthe : Turgeon & Beique. 

Solicitors for Hanson Bros.: Smith, Markey & Skinner. 

Solicitors for F. D. White: Hickson & Campbell. 
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BETWEEN 

THE MINISTER OF RAILWAYS }PLAINTIFF 
AND CANALS  • 

1908 

Oct. 31. 
AND 

THE QUEBEC SOUTHERN RAIL- " 
WAY COMPANY AND THE DEFENDANTS. 

- SOUTH SHORE RAILWAY COM- DEFENDANTS. 
PANY 	  

In re EDWIN HANSON, AND OTHERS } APPELLANTS 
(CLAIMANTS)  • 

AND 

THE BANK OF ST. HYACINTHE } APPELLANTS; 
(CREDITOR)  	  

AND 

THE MINISTER OF RAILWAYS 
AND CANALS (PLAINTIFF) 	,} RESPONDENT. 

Railway— Bonds held as security by creditor—Transfer—Purchase of rail. 
way by trustee—Breach of trust—Judgment by original bondholder 
against railway—Hypothec—Collocation of .claim upon moneys received 
by vendor of railway. 

H. had a claim guaranteed by bonds against a railway. It was agreed 
between H., together with certain other creditors, and D. that the 
latter would purchase the railway at Sheriff's sale in trust for such 
creditors, and that after the purchase D. would execute a mortgage in 
favour of these creditors,H. to benefit by such mortgage to the amount 
of his claim guaranteed by the bonds. To facilitate such arrangement 
H. transferred the bonds to D. The railway was purchased by D. but 
thereafter he refused to execute the mortgage as agreed. H., on the 
4th April, 1901, obtained a judgment against the railway directing D. 
to execute in his favour a valid hypothec upon the railway, and in 
default thereof that the judgment should stand in lieu of such hypo-
thee. D. not complying with the direction, H. registered this judg-
ment. D. having allowed a bank, for whom he professed to act in 
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1908 

THE 
MINISTER OF 

purchasing the railway, to assume the right to dispose of the same, 
the bank sold the road to a company incorporated for the purpose of 
acquiring it, and D. conveyed the road to the company on the 7th 

	

RAILWAYS 	August, 1900. 
AND CANALS 

V. 	Held, that although H., upon the facts, was not entitled to assert his 

SO

THE 	claim as a hypothec against the railway in the hands of the company, 
UEBEC 

	

UTHERN 	inasmuch as the bank had guaranteed, the purchaser a clear title the 

	

RWAY. CO. 	claim was allowed to be collocated upon the moneys coming to the 

	

AND THE 	bank from such sale. 
SOUTH SHORE 

RWAY. CO. 

HANSOM 
THIS is an appeal by the Bank of St. Hyacinthe from the 

Bnos.' finding of the Registrar, acting as Referee, upon the claim 
CLAIM. of Hanson Bros. and also au appeal by Hanson Bros. 

Statement from the finding of the Referee upon their own claim, of Bach. 
in respect of which the Bank of St. Hyacinthe and the 
Minister of Railways and Canals were respondents. 

The following facts of the case are taken from the two 
reports (provisional and final) of the Referee : 

" Edwin Hanson, of the City and District of Montreal, 
and William Hanson, of the Town of Westmount, 
District of Montreal, Financial Agents, carrying on busi-
ness as such in Montreal aforesaid under the firm name 
and style of Hanson Brothers, and Frederick G. Finlay, 
Dame Emma Gault, Frank D. Adams, M.D., and Alex-
ander G. Watson, in their quality of executors to the late 
Samuel Finlay, in his life time of the same place, Gentle-
man, are the Claimants. 

u Claim $19,722.09, in capital, interest and costs. 
"The claimants allege that the United Counties Rail 

way Company are indebted to them in the said amount 
and that they hold a hypothec for the same upon that 
portion of the Quebec Southern Railway running from 
St. Hyacinthe towards Sorel. 

" Under a. certain deed of agreement sous seing privé of 
• the 11th January, 1900, between Lady Marie Louise 

King et al., Parties of the first Part; the said Claimants, 
Parties of the second Part ; the Bank of St. Hyacinthe, 
Party of the third Part ; and George C. Dessaulles, Party 
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of the fourth Part :—it was covenanted and agreed that 	1908 

the said G. C. Dessaulles would purchase, as Trustee, at 	THE 
MINISTER OF 

a Sheriff's sale, then advertised to take place on the 25th RAILWAYS 

January, 1900, the United Counties Railway and that he AED vANAL.4  

would, immediately after obtaining from the Sheriff a Qu E° 
title to the said road, execute a first mortgage in favour SOUTHERN 

RWAY. CO. 
of the said Lady Mary Louise King et al. to the amount AND THE 

uT o 
of a bond held by them, with interest, viz.: about the SRWAY

A.S HO 
. Co

RE
. 

sum of $150,000 and which said mortgage should be held xArsoN 
by them as collateral security for whatever amount of BR,°s.' 

CLAIM. 
money there may be found to be due to them and the -- 

Statement 
present claimants by the said Railway Company. This of Facts. 

mortgage was to.•be executed upon that portion of the 
road as above mentioned and the present claimants were 
to rank for the amount of their claim immediately after 
the claim of the parties of the first part ; the said parties 
of the first part and the claimants jointly holding at the 
time a first mortgage bond upon the said property for the 

• said sum of $150,000 as collateral security for their 
claims, which said mortgage bond was to be delivered to 
the said George C. Dessaulles for delivery to the Sheriff 
as representing the purchase price of the road, if the 
same became necessary, in order to settle for the purchase 
price. 

"The said partied of the first and second parts further 
agreed to discharge any claims which they might have 
against the said road on receipt by them of the amount 
respectively clue to them and secured by the mortgage 
bond of $150,000 with interest to date of payment, they 
becoming mortgage creditors to the amount of their 
respective claims with interest. 

" The said G. C. Dessaulles purchased the said railway 
at the Sheriff's sale on the 25th January, 1900, and 
delivered, as alleged, to the Sheriff, as part payment of 
the purchase price thereof, the said bond of $150,000 and 
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1908 	obtained a deed of sale from the Sheriff on the 1st May, 
THE 1900. 

MRI 1
Nl.wnys

TEROF " 
It appears the said George C. Dessaulles, after acquir- 

ANn CANALS i~g the property, refused to execute the mortgage, as V. 
THE 	agreed upon, in favour of the said parties of the first part 

QUEBEC 
SOUTHERN and the said Claimants. On the 30th January, 1901, 

RÂ D THE ' the said parties of the first part instituted an action 

SRwn S co E against the said G. C. Dessaulles to compel him to 

Hnxsox 
execute in their favour a mortgage upon the said road 

BROS.' for the sum of $150,000, and in default of his so doing the 
CLAIM' 

judgment to be rendered should avail in lieu and stead 
or Waarsis of such hypothec. of Wants 

" The present claimants intervened in the said action 
and also asked that the said G. C. Dessaulles should 
execute the said mortgage for $150,000 to cover their 
claim for any money due them and secured by the said 
bond as well as the claim of the plaintiffs therein. 

".By the judgment of the 4th April, 1901, the said 
G. C. Dessaulles was ordered, within 24 hours after the 
service of the said judgment, to execute, in favour of the 
said claimants, a good and valid hypothec upon the said 
property for the sum of $150,000, to be as security for 
whatever amount of money there might be found to be 
due them, and that failing the said G. C. Dessaulles to 
execute said hypothec within such delay after the service 
of the judgment, that such judgment should avail in lieu 
and stead of such hypothec, a toutes fins que de droit. 
Service of the said judgment was accepted on the 10th 
April, 1901. 

"The said G. C. Dessaulles having failed to execute 
the said deed of hypothec in accordance with the said 
judgment, the said judgment was duly registered against 
the said property and the said hypothec and registration 
have never been discharged. 

" This claim appears to have originated in a loan of 
$8,000 made on the 23rd of March, 1893, to the United 
Counties Railway by the present claimants. 
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" On the 9th December, 1895, the United Counties 	1908 

Railway Company, by a deed of agreement, duly signed THE 
IN 

by the President and Secretary and under its seal, .,ad- MRAILWAYS
ISTEROIC 

 
mitted their liability and indebtedness, at that date to the AN» CANALS 

V. 

said claimants, in the sum of $9,868.30, which would 	THE 
QUEBNO 

appear to represent the principal and the interest accrued SOUTHERN 
A 

at that date. The railway company after admitting and ~ 
RW

AND
Y. 

TII
Co

E
. 

 
confirming the debt, transferred and conveyed to the SRwTA S ëo E 
claimants. as collateral security for the same, the bond of aANSON 
$150,000. This bond was given, subject to a first charge BRos.' 
of $43,000 and interest in favour of the Honourable J. CLAIM.-- 

tatemen 
A. Chapleau,—as collateral security for the amount of Sot; saa~..

t 
 

$9,868.30 and interest, subject further to releasing the 
said bond to the said company after the payment of the 
said amount. 

" The indebtedness is clearly admitted, the amount 
cannot, it seems, be now questioned. The bond is a valid 
one. (See. 59 Viet., ch. 60.) When the above-mentioned 
judgment was registered against the property, the latter 
stood upon the registers of the Registration Division in 
the name of the said G. C. Dessaulles, who was the 
whole time acting for the Bank of St. Hyacinthe, as -
appears upon the finding of claim No. 66. 

" The road was sold by the Bank of St. Hyacinthe 
free and clear from all debts, liabilities and incumbrances. 

The bank was bound to discharge all incumbrances 
before being entitled to the purchase price from the Quebec 
Southern Railway. The claim of the Estate Chapleau, 
which stood in a similar position as the present one, was 
duly discharged by the bank. The present claim will be 
paid out of the amount coming to 'the Bank of St. •Hya-
cinthe, the latter being liable therefor under its contract. 

" The sum of $9,868.30, mentioned in the deed of 
agreement of the 9th , December, 1895, will be , allowed 
with interest from that date to the 8th November, 1905, 
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1908 deducting therefrom, however, any payment made on 
THE account. • 

MINISTER OF 
RAILWAYS 	

" But it may be said the claimants. are not entitled to 
AND CUANALS interest for more than five years. The holding of the 

THE 	bond as collateral security civilly interrupted prescription 
QUEEEc 

SOUTHERN up to the time it was banded over to G. C. Dessaulles, 
RwAY. Co. 

AND THE to be used as part of the purchase price of the railway, _ 
SOUTH SHORE 

and was upto that time an acknowledgment bythe RWAY. Co.  	g 
HANSON 

debtor of the right of the claimants against whom pros- 
' —AN— 

BROS.' cription might run. Art. 2227 C.C. 
CLAIM. 

"This principle was followed in the case of La Banque 
statement 
of pacts. du Peuple y: Huot, (1) when it wast held that the fact of 

the debtor who gave a pledge to his creditor assuring the 
payment of his debt, leaving this pledge in the hands of 
the creditor, constituted a constant and incessant acknow-
lédgnïenit of his obligation which interrupts prescription 
for such time as the pledge remains in the hands of the 
creditor. 

u The bond was parted with only in 1900 when the 
'prescription began to  run against the interest, and as 
'interest can only be allowed up to the 8th November, 
1905, date of the sale, no part thereof is prescribed. 

" The undersigned having been informed that the 
'claimants, at the time the loan was made, had been given 
by Mr. Maze, President of the United Counties Railway, 
as collateral security for such loan, a certain number of 
shares of the said company, and for which the said claim-
ants at the time of the sale, by the sheriff, of the United 
Counties Railway, threatened to file an opposition and 
thereby stop the sale, and that in view thereof the Bank 
of 'St. Hyacinthe, with moneys belonging to F. D. White, 
and at the request of the latter, paid on the 20th January, 
4900, to the claimants the sum of $6,300 for those shares 
.and in reduction of the present loan. 	• 

(1) [1897], R. J. Q. 12 C. S. 370. 
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"This fact, having been communicated to the claimants' 	ls' 8  ̀
•J 

solicitors, was duly confirmed, as will appear by. their 	THE 
MINISTER OF 

letter to him of the 10th November, 1906 filed herein, RAILWAYS 

when they allege the following receipt was given therefor : AND CANALS 

'24th January, 1900. 	
QUEBEC 

Received from J. N. Greenshields the deposit receipt SOUTHERN 
RWAY. Co. 

of the Bank of St. Hyacinthe in our favour for $6,300 for AND THE 

950 shares of the capital stock of the . United Counties Sit, xs a, 
E 

Railway, which we will transfer to F. D. White, or his HANsov 
nominee. We will assign to you our lien on the bond BROS.' 

of $150,000 for the $6,300 to rank after we have been paid 
CLAIM 

the balance of our claim against the road amounting to 
(Statement  
or Fate. 

$6,300.; This deposit receipt when it matures three 
months from now we• agree to take 25 per cent. of it in 
cash and deposit receipt at three months for the balance, 
if the bank so desires. 

(Sgd) 1IANsoN Baos.' 
" From the statement of account between the bank of 

St. Hyacinthe and F. D. White, procured by the under- 
signed from the bank and which is filed with F. D. White's 
.claim under No. 12, it appears that the sum of $6,300 
was actually paid to Hanson Bros., by order of F. D. 
White, on the 20th January, 1900. 

" This payment of $6,300 was actually paid to Hanson 
Bros., by order of F. D. White, on the 2 nth January, 
1900. 	 • 

"This payment of $6,300 is also given credit. for by the 
Bank of St. Hyacinthe in its claim under . No. 66 on 
account of the purchase price. 

" Under the circumstances the present 
claim is allowed at the sum of..... $9,868.30. 

Upon which interest will be allowed 
from the 9th December, 1895, to 
the 24th January, 1900, at 6 per 	. 
cent, amounting.to ..... $2442.98 

Out of this,sum of $6,300 so paid on 
734 



100 

1908 

THE 
MINISTER OC 

RAILWAYS 
AND CANALS 

v. 
THE 

QUEBEC 
SOUTHERN 

RWAY. Co. 
AND THE 

SOUTH SHORE 
RWAY. Co. 

HANSON 
BROS.' 
CLAIM. 

Statement 
of Facto. 
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account on the 24th January, 1900, 
will be deducted the interest (see 
Art. 1159 of the Civil Code) ac-
crued up to that date, leaving a 
balance of 	 3,857.02 
which will be deducted from the 
principal. 
leaving a balance of 	..... $6,011.28 
with interest thereon from the 
24th January, 1900, to the 8th 
November, 1905  	. 2,087.99 

"Making a total sum of... .. 	.... $8,099.27 
which will be allowed in settlement of the claim and paid 
out of the collocation of the Bank of St. Hyacinthe (Claim 
No. 66) for the reasons above mentioned, and paid over 
to the claimants upon their giving a discharge of the 
amount of their claim upon the said bond." 

"The Bank of St. Hyacinthe, a creditor collocated 
herein, being dissatisfied with the above finding made 
upon the claim of Hanson Bros. by the Registrar's Pro-
visional Report, filed a contestation of the same within 
the delays assigned by the said Report. Hanson Bros. 
filed a plea in answer to the said contestation and joined 
issue upon the same. 

"Although the Bank of St. Hyacinthe, in its present 
contestation, has added to the style of cause, atter the 
name of Hanson Bros., the above mentioned creditors 
collocated herein, the name of "The Marble Savings 
Bank et. al.", nothing has been said with respect to these 
parties, either by its pleading upon the said contestation 
by the said bank, in adducing evidence or in the argu-
ment of the case. No reason bas, at any time, been 
disclosed why " The Marble Savings Bank et. al." have 
been made parties herein, or which of their rights or 
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interests are affected by the present contestation. There- 	1908 

fore the undersigned will not mention the claim of The THE 

Marble Savings Bank et. al.,beyond b   sà 3 ying that presum- MRAIL
INISTERVOAYSO F 

ably the Bank of St. Hyacinthe served them with the nND CANALS 
v. 

contestation, because these creditors would be materially 	THE 
QUEBEC 

affected in case the privilege of bailleur de fonds were SOUTHERN 
RWAY. .ryiO. 

given the bank for the full amount of its claim. Because AND THE 

in such a case there would be no moneys left or available SSIRE 
to the bondholders (or those holding the bonds as col- Tr-- riANSON 
lateral security as in the case of The Marble Savings Bank) BRos.' 

on the old Quebec Southern, and such bondholders would 
CLAM. 

only come in under section 4 of ch. 158, 4-5 Ed. VII au or Fa~~t 
marc la livre, without any privilege, receiving thus only 
a very small percentage of their claim. 

" The bank, by its pleadings, alleges, inter alia, (a) 
That the sale of the United Counties Railway by the 
Sheriff on the 25th January, 1900, has discharged any 
liabilities in virtue of the first mortgage bonds above 
referred to ; (b) Because no valid hypothec could be 
created under the circumstances ; (c) Claim not valid 
against United Counties Railway ; (d) because the ad- 
vances made by Hanson Bros. were made to Maze 
personally and not to the railway ; (e) because any 
legitimate claim Hanson Bros. may have had has been 
paid long prior to the filing of the claim. 

" With some few additions the claimants Hanson Bros. 
in answer to the contestation, re-assert their claim as 
mentioned in the Provisional Report. 

" The circumstances under which the loan in question 
was made, are related in Maze's evidence taken at San 
Francisco under " Commission Rogatory." He says : 
When we had finished ten miles of the road, we did not 

get the subsidies at once, but had to wait, and in order 
not to delay the construction, the Bank of St. Hyacinthe 
concluded to let us have some money. I did not exactly re-
member how much at that time. They began to be impa- 
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1908 	tient about the Government not paying the subsidies and 
THE 	refused to give us any more money. That was only for 

MINISTER 
RAILWAYS

OF 
a short time though, and, in the meantime, I needed 

AND CANALS money to continue the construction of the railroad and I 
V. 

QQ E 
borrowed that $8,000 from Hanson Bros. and Samuel 

SOUTHERN Finlay. Hanson Bros. asked me for my personal 
RAND THE endorsation and I gave them that 	the $8,000 	 .. 

SOUTH 
R,;Ÿ Y. Co ~' was expended for the construction of the road.' 

HANSON 	" The evidence further disclosed that at the request 
BRos.' of the Bank of St. Hyacinthe he also gave his own note 
CLAIM 

and guarantee when borrowing from the Bank of 
Statement 
of Facts. St. Hyacinthe. 

" In what relation did Maze stand to the company at 
the time he made the loan ? This should be determined, 
as before making any pronouncement we ought in fair-
ness look at all the surrounding circumstances. 

"Maze was the President of the United Counties 
Railway between 1892 and the end of 1899: be owned 
the whole road ; was the engineer and manager, building 
the road without contract, at the expense of the company, 
which was pracically himself, the interests being the 
same. He owned all the stock of the company, with the 
exception of a few shares he had given to a few persons 
to qualify them as directors. 

"L. F. Morrison, a Director of the United Counties 
Railway, called as a witness by the bank, tells us in the 
course of his testimony that the United C aunties Railway 
was originally incorporated by persons who subsequently 
sold all their interests to Maze, who, after a time, owned 
the whole thing. He further tells us Maze built the road, 
negotiated loans for that purpose and gave his personal 
guarantee for such loans. 

" In whatever aspect we look at all these transactions, 
we cannot fail to see that Maze at the time was the indi-
vidual owner of the whole enterprise, managing and con-
ducting it by himself. As we will hereafter see, Maze 
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had full general power to borrow money for the purpose 	1908 

of the company. He was acting for the company, the THE 
MINISTER OF 

latter receiving all the benefit of the moneys advanced, l  RAILWAYS 

and when Maze did act, although seemingly contracting AND CANAL.  

in his own name, he in reality contracted for the company.. QUEBEC  THE 

He placed in escrow in the hands of Hanson Bros. 95 per R
SOUTHE 

.
RN 

WAY 
cent, of the stock of the company as collateral for the loans AND THE

Co. 
 

SOUTHRE inquestion. Nothingstood in histo have these trans- RWA  . 
Co.way 	 RWAY. o. 

actions ratified by the compay as he went along, if he cared ; saxsox 

and nothing stood in' his way to have them adjusted and .Rog.' 
CLA IM. 

ultimately ratified when the agreement of December, 1895, . -- 
statement 

was entered into. 	 of  Facts. 

"It is alleged by the contesting party there was no 
privity of contract as between Maze and the company. 
But under Art. 1716 C.C. a mandatary who acts in his 
own name is liable to a third party with whom he con-
tracts without prejudice to the rights of the latter against 
the mandator or principal. A person may act for and 
bind an undisclosed principal ; it is only. a question of 
proof. And we have evidence that the railway was Maze's 
individual enterprise and business at the time, and that., 
the company reaped the benefit of the loan in question 
herein. Canada Central Ry. Co. y. Murray (1). In act- . 
ing as he did Maze was acting in the interests of the com-
pany and had clearly no personal interest conflicting with 
that of the company, since he was the company himself. 

'Now considerable evidence has been adduced in go-
ing through the books of the claimants, Hanson Bros., 
and efforts made by the bank to show that the claim'anti3 
had already been paid. Much has been said about the fact 
that the account was originally entered 'in Maze's name 
and subsequently changed into the name of the United 
Counties Railway Company, which fact Mr. W. Hanson 
explains by saying . that they had had private dealings 
with Maze before making loans to.  the railway, .and as a 

11) 8 S.C.R. 313, 320. 
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1908 	matter of convenience continued the account in his name. 
THE 	However, in consideration of the view the undersigned 

MINISTER ON 
RAILWAYS takes of the case, it is deemed unnecessary to go into the 

AND CANALS merits of these entries made in the course of business, and V. 

QQ E 
the further question as to how far these entries are evi-

SOUTHERN dence unless they are corroborated by other circumstances 
RwAY. Co. 

AND THE which render it probable that the facts therein recorded 
S
R
OUT

A
H

Y 
S
. 

H
C
O
o
R
.
E really occurred. But disentangling the main question 

HANSON 
from the details of bookkeeping which have no bearing on 

BROS.' the present decision, to my mind the case resolves itself 
CZAIM. 

into an interpretation of the agreement of the 9th Decem- 
Statement 
or Facto. ber, 1895, which reads as follows, viz. :— 

`MONTREAL, December 9th, 1895. 
MESSRS. HANSON BROS., 

Montreal. 
DEAR STRS.—As collateral security for the debt to you 

of this company amounting to $9,868.30 and which debt 
is hereby admitted and confirmed, we hereby transfer and 
convey to you all our interest in and to one hundred and 
fifty thousand dollars of this Company's Bonds, and which 
constitute a first mortgage on that part of the company's 
road from St. Hyacinthe to Sorel more particularly des-
cribed in a Deed dated 15th September, 1894, and which 
were issued on 15th September, 1894, under the terms 
of said above mentioned deed. This transfer, however, 
is subject to the following conditions 

"(1) That the said Bonds shall be subject to a first 
charge in favor of the Honorable J. A. Chapleau of the 
sum of $43,000 and interest thereon until paid. 

"(2) That after you have been paid the amount of 
your claim of $9,868.30 and interest thereon you shall 
release to this company any further claim on said bonds 
or on the proceeds of the sale of said bonds. 

"(Sgd.) CHARLES D. MAZE, 
"Prest. U. C. Ry. 

` [SEAL] 	"(Sgd.) J. F. DAWSEY, 
"Secy. U. C. Ry.' 
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" Maze and Hanson contend there was a special resolu- 	1908 

tion passed authorizing this agreement and to borrow 	THE 

that money. The resolution would have been written RAILWAYS
MINISTEROF 

 

out, signed and delivered to Maze by the Secretary and AND vANALS 

ahewn to Hanson Bros. Manson swears having seen it. 	TIS 
QUEBEC ' 

After the resolution would have been so shewn to Hanson SOUTHERN 
w%o 

Bros., it would have been taken back to be entered in 
R

AND
ny. 

 TI
t
iN

. 
 

the Minute Book ofthe company. But it was not entered, SRw YS co E  
although a blank page had been left for the purpose, and is AAxsoN 
still there to-day, as will appear by reference to the Minute BRCS.' 

Book. Maze says in his evidence he can only account 
ÇLAIM. 

for the resolution not appearing in the ordinary Minute so pâ let 
Book of the company, that the Secretary was negligent 
in not entering it after it had been returned to him for 
that purpose. 

" We have on the one hand Maze and Hanson swear- 
ing positively as to this special resolution, and we have 
Morrison and Brillon swearing they do not remember any 
such resolution, and that it cannot be found in the 
Minute Book. The practice in such cases is to accept 
the positive evidence in preference to the negative . 
And, perhaps, in view of the well known fact than Maze 
was the company, its manager, president and engineer, 
that the company was his own enterprise and that 
Morrison and Brillon were only two directors qualified 
by Maze himself, it is probable that Maze would not, in 
his financial transactions, pay much heed to these 
directors, would not always consult them, but take for 
granted they would approve what he was doing. 

730 wever, was that special resolution necessary in face of 
the resolution of the 21st January, 1891? That resolution 
reads, inter alia, as follows : 'The President is appointed 
manager, and is especially authorized to make, in the 

' name of the company and for its benefit, all purchase of 
'ties, sleepers, pickets for fences, rails, lumber, iron, and 
' to sign all notes, bonds, cheques, necessary contracte, to 
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1908 	̀ that effect and to take all proper measures for the build' 
THE 	ing of the railway of the company 	 

MINISTE
AIL:V

R 
AYS of ~` Agbysin 	the resolution of the 12th August, 1892 R, 

AND CANALS the President is vested with further power. The follow- v. 

QuE Éc 
ing extract therefrom reads as follows : 'The President is 

SOUTHERN c authorized to make all necessary financial arrangements 
RWAY. Co. 
AND THE to procure (se procurer) to himself the funds required for' 

SOUTH 
 
S ICORE

RW 
	c the construction of his railway, with the Bank of St. 

HAN9nN 
BROS.' 
CLAIaz. 
-- 

Statement 
of Facts. 

` Hyacinthe or all other banks and to guarantee all 
`advances........ and to give and sign, in favour of the 
said bank all necessary promissorynotes for the purpose 

c of ascertaining such loans and advances made by the 
'said bank and to have the same countersigned by the 
Secretary-Treasurer of the said company.' 

"Now does not the whole case turn and rest upon this 
agreement of the 9th December, 1895 ? Here is a docu-
ment signed by the President and Secretary of the com-
pany, bearing the seal of the company, by which the 
latter recognized being indebted to Hanson Bros. in the 
sum of $9,868.30. The document is practically an account • 
stated as between the parties to this agreement. It is a 
perfectly legal document in the hands of Hanson Bros. 
which the company is estopped from attacking. Hanson 
Bros. are not called upon to enquire into the regularity 
of the internal management of the company—what Lord 
Hatherley called the ' indoor management'. The docu-
ment appears complete, and the officers subscribing thereto 
appear also to have been acting within the scope of their 
powers, and further the seal of the company is there 
affixed to remove any doubt. See Palmer's Com-
pany Precedents (1). • In the case of Montreal Light, Heat 
and Power Co. v. Robert (2), Lord Macnaghten lays down 
the principle that the power given to borrow by irregular 
meetings does not affect third parties. The company is 
estopped and cannot set up any irregularities depending 

(1) 9th ed. pp. 68, 71. 	 (2) [1906] A. C. 196. 

~~ ~ 



VOL. XII ] 	EXCHEQUER COURT REPORT. 	 107 

upon the internal administration of the company.' See 	1908 

also Thompson v. Brantford Electric Co (1) Mahoney V. 	THE 
MINISTER OE 

East Holyford Mining Co., (2) Bernardin v. Municipality RAILWAYS 

North Dufl'erin, (3) Re David Payne Co., (4). 	 AND CANALS 
v. 

"For the reasons above mentioned, both on the present 
.1 TwIT Ec 

contestation and in the Provisional Report, the under- SOUTHERN 
RWAY. Co. 

signed is unable to see any grounds upon which his finding AND THE 

in the Provisional  Report should be altered or varied. RW Y SHORE 
pR1VAY. Co. 

The undersigned, therefore, finds that the contestation AANSON 
of the Bank of St. Hyacinthe is unfounded in law and 13Ros.' 

CLAIM. 
dismisses it with costs. 

Statement 
Therefore the said claimants, Hanson Bros., are entitled or Facts. 

to recover the said sum of...   	: $8,099.27 
from which should be deducted the sum of 150.00 
the amount of A. Geoffrion's costs on the 

contestation between the plaintiff 	 
and the present claimants, leaving the net 

sum of    .............. $7,849.27" 

APPEAL BY HANSON BROS. UPON THEIR OWN CLAIM. 

The following facts respecting the . contestation by 
Hanson Bros., of the Provisional Report, of the colloca-, 
tions or findings made in their favour are. taken from the 
final report of the Referee :— 

" Being dissatisfied with the Registrar's Provisional 
Report with respect to the collocation therein mentioned 
in favour of Hanson Bros., the latter filed on the 8th 
March, 1907, a contestation of the same. 

" The Bank of St. Hyacinthe joined issue upon the con-
testation and filed an answer thereto. 

" The plaintiff, acting under the direction of the Court, 
in the interests of the creditors at large, also joined issue 
upon the contestation and filed an answer thereto, seeking 
to maintain the said Provisional Report, and asked for 
the dismissal of the contestation. 

(1) 25 Ont, A. R. 340; 	(3) 19 S.C.R. 581. 
(2) L. R. 7 H. L. 869 ; 	(4) [1904) 2 Ch. D. 608. 
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1905 	"After hearing the evidence and what was alleged by 
THE 	Counsel aforesaid, the undersigned submits as follows :— 

MINISTER OR 

RAILWAYs
o 

".The pleas to the contestation both by the bank and 
AND CANALS 

V. 	the plaintiff, respectively, have been treated separately 
THE 	and distinctly, and separate argument has been heard on 

QL EBEC 
SOUTHERN each issue as between the bank and Hanson Bros. in the 
RWAY. CO. 

AND THE one case, and as between the latter and the plaintiff in 
SOUTH SHORE 

the other case. RWAY. Co. 	il  

ŸjANSON 	
" Dealing first with the contestation as between Han- 

BRos.' son Bros. and the bank, it should be stated at the outset 
CLAIM. 

that the evidence and the exhibits on this contestation by 
nt 

or Fact  the Bank of St. Hyacinthe of the claim of Hanson Bros. 
have been, by consent, made common to both these con-
testations. 

" For the reasons mentioned in the disposal of both 
the contestations by the Bank of St. Hyacinthe of the 
claim of Hanson Bros. (which is to be found at page 93), 
and of the contestation by the Bank of St. Hyacinthe of 
its own collocation in the Provisional Report (page 61), 
the undersigned finds that the contestation by Hanson 
Bros. of the claim of the Bank of St. Hyacinthe, whereby 
said Hanson Bros. seek to have the bank's claim ' rejected, 
set aside or amended or varied in such a way that they 
be collocated prior thereto for the full amount of their 
claim, interest to date, and all costs' should be, and the 
same is, hereby dismissed with costs in favour of the 
Bank of St. Hyacinthe. 

" 2ndly : Coming now to the contestation as between 
Hanson Bros. and the plaintif, it must be borne in mind 
that under an order of the 6th November, 1907, the 
evidence adduced by the Bank of St. Hyacinthe on its 
contestation of the claim of Hanson Bros. is to be used on 
the present contestation so far as it is applicable to the 
issue between the plaintiff and the said Hanson Bros. 
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" We find upon this contestation that Hanson Bros. ask 1908 
to be collocated for the full amount of their claim and 	TILE 

INIST 
for a larger amount than that* 'allowed by the Pro- mRAILWAYS

EROF 
 

visional Report. They contend that notwithstanding the AND CANALS  

fact that White, by a separate and distinct claim, seeks 	THE 
QUEBEC 

to recover the said sum of $6,300, that it should be paid SOUTHERN 
w. 

to them. Perhaps, in addition to what has already been . 
R

AND
nY. 

 TxE
Go. 

 
said by the undersigned on the two above mentioned Rw Ysco E 

contestation% the following observations may be made xAN 
with respect to this sum of $6,300. Both claims of F. D. BRos.'• 

White and of the Bank of St. Hyacinthe have been filed c—LA—m.
. 

by plaintiff as Exhibits P-1 and P-2, whereby it appears earreamcet . 
that White himself is claiming these $6,300 and that 
they are given credit for in the claim of the Bank of 
St. Hyacinthe. 

"Now, under the circumstances discussed elsewhere in 
this Report, we are met with a claim by White for these 
$6,300 which were paid out, at hie request, by the Bank 
of St. Hyacinthe out of White's moneys at the time 
therein deposited, in full settlement of the purchase of 
950 shares of the United Counties Railway, with the object 
of carrying out, without opposition, the sale by the sheriff 
of the United Counties Railway. 

" Clearly the Quebec Southern Railway Company 
cannot be asked to pay twice. If White, elects to claim 
direct, when he might,. if he had cared, have claimed 
through Hanson Bros., it is not open to Hanson Bros. to 
claim the same amount. White having claimed, in his 
own name, his claim was fully entertained under his own 
contestation. It may here be said by way of explanation 
that the amount of his claim is really paid to him, as 
payment may be made by way of setoff or compensation 
as well as in specie, the former expression being the one 
used in the.Civil Code. 	. 

"When White bought the stock from Hanson Bros. he 
did not only receive the stock but he also secured a claim 
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1908 	against the company for these $6,300 ; therefore, since 
THE 	Hanson Bros. agreed to give White such a claim against 

MINISTER OF 
the company and since the company must pay White, RAILWAYS 

AND CANALS Hanson Bros. cannot ask the company to pay them when V. 
THE 	the company is paying White. 

QUEBEC 
SOUTHERN 	" On the question of interest, the undersigned cannot 

RWAY. CO. 
AND THE see any good reason why Hanson Bros. should be treated 

sew ŸSHORE differently and in a more favourable manner than the rest 

HANsoN 
of the creditors and be allowed interest until payment. 

BRos.' While a bond held as collateral security may interrupt 
CLAM. 

prescription, as above-mentioned, the undersigned is not 
Statement Waits. aware that an hypothec can have that effect. The bond of Waists. 	 , 

in question was parted with at the time of the sheriff's 
sale of the United Counties railway, therefore, they can-
not recover more than the amount found due to them 
under the judgment which has been registered against 
.the railway, and which, although attacked, is taken in 
the present instance to avail as if in full force and effect 
and valid for all the purposes herein until set aside. 

"For the above-mentioned reason, and also for those 
mentioned in the disposal of both the contestations by the 
Bank of St. Hyacinthe of the claim of Hanson Bros. 
(page 93) and of the contestation by the Bank of St. 
Hyacinthe of its own collocation in the Provisional Report 
(page 61), the undersigned finds that the present con-
testation, by Hanson Bros. as between themselves and the 
plaintiff, whereby they seek ' to have the Provisional 
Report set aside, amended or varied in such manner that 
in the report to be finally adopted the said Hanson Bros. 
may be collocated for the total amount of their claim with 
interest to date of payment and all legal and other ex-
penses incurred by them should be and the same is 
hereby dismissed with coats distraits in favour of the said 
•A. Geoffrion, Esq., S.C., which said costs, for the purpose 
of avoiding delay, are hereby fixed at the lump sum of 
$150, which said. sum should be primarily deducted from 
the amount coming to the said Hanson Bros." 
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September 23rd. and 80th, 1908. 	 - . . 	1908 

These appeals now came on for hearing at Montreal. MINTHE 
IS ER CF 

ALWAYS F. L. Beique, K. C.; for the Bank of St. Hyacinthe ; ANDICANALS 

' . 	R. C. Smith, K. C., for Hanson Bros. 	 THE 
QUEBEC 

• A. Geofrion,, K. C., for the Minister of Railways and SOUTHERN 

Cana18. 	 RWAY. Co. 
~v AND THE 

O  F. L. Beique, K. C., submitted that it was not open to 
SOÜ
RWAY

TII SH
. Co.

R E 
 

Dessaulles to register any mortgage against the property. xnNsoN 

It is the French doctrine that a conventional hypothec BROS.' 
CLAIM. 

cannot be created by a party who is not the owner or in 
Argument 

'possession.- So far as judicial hypothec is concerned the "eouneel• 

question of registration does not arise at all. '(Cites 
Arts. 2131 and 2034 C. C. P. Q.) • 
• While the Bank of St. Hyacinthe did not desire to 
attack the validity of the judgment of 4th April, 1901, 
because the Chapleau claim had been recognized and 
paid, the bank refused to recognize Hanson' Bros.' claim. 
This refusal went to the merits of the claim and was 
grounded as the fact that the• advances were not made 
by Hanson to the railway but to Maze personally. There 
was no privity of contract between Hanson- Bros. and 
the railway company. 
• R. C. Smith, K. C., contended that the judgment 
recovered against Dessaulles on. the 4th April, 1901, and 
registered on the 12th April, 1901, by which Dessaulles 
was ordered to execute a hypothec upon the United Coun-
ties Railway for the" slim of 1150,000 in favour of Hanson 
Bros., became valid and binding upon the railway from 
the time of its registration because the railway was then 
a provincial railway and the property therein stood in 
the name of Dessaulles. Before the Act of 1905 (P.Q.), c. 
"27, a railway could be sold in the same Way as any other 
immovable; and there was nothing to prevent a vendee 
from operating the railway . without organizing a 
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1908 company. (Cites Great Eastern Railway Company 

	

THE 	v. Lamb (1). 
MINISTER WA  of 

RAILWAYS 	By the deed, or agreement, of 11th January, 1900, 
AND CANAIS Dessaulles was constituted a trustee for all concerned to V. 

	

T$E 	purchase the Railway. The claim of Hanson Bros. on the QUEBEC 
SOITTHERN bond (See 59 Vict. P.Q. c. 60) was part of purchase price 

RWAY. CO. 
AND THE so far as they were concerned. Dessaulles was bound to 

SOUTH RWA SHORE
execute the mortgage referred 	in the agreement, RWAY. Co.. f d to g 	, but  

HANSON he refused. If he had power to sell the railway, surely 
BROs. ' he had power to mortgage it and so carry out and execute 
CLAIM. 

	

-- 	the trust he had accepted. 
Argumnt 
or counsel. As to the point that Hanson Bros. made the advances. 

to Maze personally and without reference to the railway, 
the fact is that Maze held all the shares of the United 
Counties Railway except such as were given to qualify 
the directors. (Cites Canada Central Railway y. 
Murray (2) ; and 51-52 Vict. c. 95, s. 14). 

When the Bank of St. Hyacinthe lent money to the 
railway, it always took Maze's note, and Hanson Bros. 
did the same. 

A. Geoffrion, K. C., contended that the Referee's 
finding upon the Hanson Bros.' claim ought not to be 
disturbed. It is clearly in the interest of all the creditors. 
It would be inequitable to re-open the proceedings an 
the reference now and allow interest to Hanson Bros., or 
any other preferential creditors, to whom the Referee 
has not allowed interest by his final report. 

CASSELS, J. now (October 31st, 1908,) delivered judg-
ment. 

The Appeals of the BANK OF ST. HYACINTHE against the 
claim of HANSON BROS. and the appeal of HANSON BROS. 
against the disallowance of part of their claim. 

(1) 21 S. C. R. 431. 	 (2) 8 S. C. R. 313 at p. 325. 
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The facts connected with these appeals are complicated 	1908 

and it is necessary to unravel them to obtain a clear con- 	THE 
MINISTER OF 

ception of the points involved. RAILWAYS 

I have set out in dealing with the former appeal the AND CANALS 

history of the railways. 	 THE 
QUEBEC 

It appears that prior to the sale of the United Counties SOUTHERN 
RWAY. Co. 

Railway, Hanson Bros. were secured creditors of the AND THE 

United Counties Railway. 	 SOUTH SHORE 
y 	 RWAY. CO. 

Prior to the sale by the sheriff taking place it was 
AANSON 

deemed necessary to avoid all opposition from Hanson BROS.' 
CiLAIM. 

Bros. and others, and accordingly an agreement was 
entered into, dated the 11th January, 1900, as follows :— Judgment. 

" This Deed of Agreement made and executed at the 
City of Montreal, this eleventh day of January, 1900, 

Between : 
Lady Mary Louise King, widow and executrix of the late 

Sir Adolphe Chapleau, in his lifetime of the City of 
Montreal, duly assisted by the Honourable Mr. Justice 
Wurtele, Henry Barbeau and  A. J. Brown, parties 
of the first part, 

And 
The Commercial Firm of Hanson Bros., and Samuel 

Finlay, all of the City of Montreal, herein represented 
by Edwin Hanson, parties of the second part, 

And 
The Bank of St. Hyacinthe, a body corporate and politic, 

herein acting and represented by its President, G. C. 
Dessaulles, for the purposes hereof duly authorized, 
party of the third part, 

And 
G. C. Dessaulles, of the City of St. Hyacinthe, party 

of the.fourth part. 
WHEREAS the said parties of the first, second and third 

parts are the secured creditors of the United Counties 
Railway, 

8 
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1908 	And whereas the said railroad is advertised to be sold 
THE 	by Sheriff's sale on the twenty-fifth day of January 

MINISTER OF . 
RAILWAYS instant, 

AND CANALS And whereas the said parties of the first and second V. 
THE 	parts have an interest in the bonds issued on that portion 

QUEBEC 
SOUTHERN of the road running from St. Hyacinthe towards Sorel, 

RWAY. CO. 
AND THE in all about thirty-one miles ; 

souPH SHORE And whereas the saidparties of the third part have an RWAY. Co.  

HANSOM 
interest in the bonds issued upon the portion of the road 

EROS.' running from St. Hyacinthe to Iberville; 
CLAIM. 	

And whereas the parties hereto are desirous of coming 
Reasons for 
Judgment to an arrangement for the protection of their several 

interests as they now exist ; 
Now Therefore this Agreement Witnesseth : 
1. That the said road shall be bought in at the Sheriff's 

sale by said party of the fourth part as trustee under the 
terms of the present agreement. 

2. The said party of the fourth part will, immediately 
after obtaining from the Sheriff a title to the said road, 
execute a first mortgage to and in favour of the parties 
of the first part to an amount of the bond at present held 
by them with interest, to wit, about the sum of one 
hundred and fifty thousand dollars ($150,000), and which 
said mortgage shall be held by said parties of the first 
part as collateral security for whatever amount of money 
there may be found to be due by the said railway com-
pany to said parties of the first .and second parts, said 
mortgage to be executed upon that portion of the line 
presently covered by the bond of one hundred and fifty 
thousand dollars, and more particularly running from St. 
Hyacinthe towards Sorel and described in statute 52 
Victoria, chapter 60. 

3. The said parties of the second part to rank for the 
amount of their claims against said railway company 
immediately after the party of the first part, on the said 
mortgage to be given as aforesaid. 
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4. The said party of the fourth part will also execute 	1908 

to and in favour of the party of the third part a mortgage 	THE 
STEitupon the 	portion of the line, to wit, from St. h71NILWA  OF 

P 	remaining T  	RAILWAYS 

Hyacinthe to Iberville, for the amount of the bonds held AND C
v

ANALS 

TE IE them with interest, to wit, about two hundred thou- 	TILE 
QUEBEC 

sand dollars ($200,000). 	 SOUTHERN 
. 5. The said party of the.  fourth part agrees to bid on RWAV 

AND THE 
. 

 
the said road at said sale up to an amount sufficient to SOUTH SCo E  
protect the interest of the parties of the 1st, 2nd and 3rd 	 

HANSON 
part. The expenses of the sale and whatever amount of BRos.' 
money may be required to get the title to said road shall 

CLAIM. 

Reasons o be borne by the parties hereto- in proportion to their Ind rent
f

.
r 

 

respective interests, which amounts so paid by them 
shall be added to their existing claims and will rank 
with the same priority. 

6. The parties of the first, second and third parts will 
deliver to the said party of the fourth part their respec-
tive bonds for delivery to the sheriff as representing the 
purchase price of the road, if the same becomes necessary 
in order to settle for the purchase price. 

7. The said trustee does not, however, undertake any 
personal obligation under the said mortgages so to be 
executed, which are given solely in his capacity as trustee, 
the said parties limiting themselves to their recourse 
against the said road for the payment of their respective 
claims in accordance with their -respective privileges and 
such other recourses as they may have. 

8. The said parties of . the first and second parts agree 
to discharge and claims which they may have against the 
said road on receipt by them of the amounts respectively 
due to them and secured by the said mortgage of one 
hundred and fifty thousand dollars ($150,000) with 
interest to date of payment thereof, and the present 
agreement shall not in any way be construed as vesting 
the said parties of the- first and second parts with , any 
right of property in the said road, their only claims being 

8 



MINISTER OF 
RAILWAYS 	And the parties hereto have signed. 

AND CANALS 
v. 	 (Sgd.) M/.RY L. CHA1'LEAU. 

	

THE 	 J. WURTELE. QUEBEC 
SOUTHERN 	 HY. BARBEAU. 

R WAY. Co. 
AND THE 	 G. C. DESSAULLES, Pres. B. of St. Hyacinthe. 

SOUTH SHORE 
R\VAY. Co. 	 A. J. BROWN. 

HANSON 	
HANSON B Ros. 

	

BRos.' 	 SAMUEL FINLAY, per Edwin Hanson. 
CLAIM. 
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1908 	mortgage creditors to the amount of their respective 
THE 	claims, with interest. 

G. C. DESSAULLES." 
Rns for 
Judgment. 	The sale by the sheriff took place. The effect of this 

sale was to wipe out all claims against the railway includ-
ing claims of bondholders of the railway prior to its sale. 
The effect of this sale, therefore, was to take away from 
Hanson tiros. any right they might otherwise have had 
against the United Counties Railway. 

I have already pointed out that subsequently the Que-
bec Southern Railway Company was incorporated ; that 
the East Richelieu Valley Railway became part of the 
Quebec Southern Railway ; that subsequently the South 
Shore Railway Co. amalgamated with the Quebec 
Southern. The railway was operated for years and 
eventually was sold and the proceeds of sale are being 
distributed by this Court. 

The terms of the agreement of 11th January, 1900, were 
not carried out by Dessaulles. Deesaulles failed to 
execute the mortgages as provided for in the said agree-
ment. I do not understand how he could legally execute 
any such mortgage. He had, as I have pointed out 
before, only a qualified interest in the railway. It became 
necessary to obtain an act of incorporation. Failing to 
obtain such act the railway was to be dealt with by the 
Minister. Could the purchaser meanwhile charge and 
encumber the railway? I think not. However, he did 
not execute the mortgage and by the conveyance of 7th 
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August, 1900, he conveyed the United Counties Railway 	1908 

to the Quebec Southern Railway Co. This conveyance 	THE 
MINISTER OF 

was not registered until 20th June, 1901. An action was RALLWAYS 
AND CANALS 

commenced in the Courts of the Province of Quebec and 	V.  

a judgment was obtained on the 4th day of April, 19019 	
THE 

QUElige 

which reads as follows :— 	 SOUTHERN 
RWAY. CO. 

" Canada, 	 o 	
AND TITI. 

Province of Quebec, 	SUPERIOR COURT. 	SOUTH SHORE 

District of St. Hyacinthe. 	
RwAY~Co. 

St. Hyacinthe this fourth day of April, one thousand B Os ;` 
nine hundred and one. 	 CLAIM. 

Present : 	 Reasons for 
Judgment. 

The Hon. Lours TELLER, J.S.C. 
No. 1. 
Lady Mary Louise King, of the city and district of 

Montreal, widow of the late Sir Joseph Adolphe Chap-
leau, in his lifetime of the said place, herein acting in 
her quality of sole executrix and usufructuary under-
the last will and testament of the said late Sir Joseph 
Adolphe Chapleau, and the Honourable Jonathan L. 
C. Wurtele, one of the Judges of the Court of King's 
Bench, II enri Barbeau, Banker, and Albert J. Brown, 
•Advocate, all three of the said city and district of 
Montreal, and herein acting in their capacity of 
advisers of the said Lady Mary Louise King, named 
as such under the will of the said late Sir Joseph 
Adolphe Chapleau, for the purpose of exercising any 
rights that they may have in said .capacity. 

Plaintiffs ; 
vs. 

George C. Dessaulles, of the city and district of St. 
Hyacinthe, 

Defendant; 
vs. 

Edwin Ranson of the city of Montreal aforesaid, and 
William Hanson of the town of Westmount, in said 
district, provincial agents, carrying on business together 
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1908 	as such at Montreal aforesaid under the firm name 
THE 	and style of " Hanson Bros," and Samuel Finlay, also 

MINISTER OF 
RAILWAYS 	of the city and district of Montreal, gentleman, 

AND CvANALS 	 Mis-en-cause; 
THE 	 vs. QUEBEC 
TH 

RO
SOU

Y Co. The said Edwin Hanson, et. al., 
AND THE 	 Intervenants. 

RWA  s'Io . 	The court having heard the parties, by their respective RWAY. CO. 	 t 

HANSON counsel upon the merits of the action and intervention, 
BROS.' which have not been contested, having taken communi-
CLAIM. 
-- 	cation of the admissions fyled, examined the proceedings 

■traworuu for 
J ndruent. and deliberated : — 

Considering that by a certain deed of agreement sous 
seing privé, made at the City of Montreal, on the 11th 
day of January, 1900, passed between the said plaintiffs, 
parties of the first part, and the commercial firm of 
Hanson Bros. and Samuel Finlay, parties of the second 
part, to wit, the mis-en-cause, and the Bank of St. Hya-
cinthe, a body corporate and politic, party of the third 
part, and the said defendant, party of the fourth part, 
the said defendant covenanted and agreed that he would 
purchase at sheriff's sale that was to be held on the 25th 
day of January then instant, a certain railway known as 
the United Counties Railway, and that he would imme-
diately, after obtaining from the sheriff a title of the said 
road, execute a first mortgage to and in favour of the said 
plaintiff to an amount of a certain bond held by them 
with interest, to wit, for about the sum of $150,000, 
which said mortgage should be held by the plaintiffs as 
collateral security for whatever _amount of money there • 
might be found to be due by the said railway company 
to them and to the mis-en-cause, the said mortgage to be 
executed upon that portion of the line then covered by 
the bond of $150,000, and more particularly running 
from St. Hyacinthe toward Sorel and described in the 
Quebec statute, 59 Victoria, chapter 60, the said mis-en- 



VOL. XII.] 	EXCHEQUER COURT REPORTS. 	 119 

cause to rank for the amount of their claims against said 	1908 

railway company immediately after the plaintiffs on the 	THE 
MINISTER OE' 

said mortgage to be given as aforesaid, the expenses of RAILWAYS 

the sale and whatever amount of money might be AND vANALS 

required to get the title to the said road to be borne by 
QUEBEC 

the parties to the deed in proportion to their respective SOUTHERN 
RWAY. Co. 

interests, the whole upon the terms and conditions more AND THE 

fully set forth in the said deed. 	 sRw Y. Co 
E 

Considering that the parties admit, 	 HANSON 

"(1.). That the defendant received from the plaintiffsBRos.' 
CLAIM. 

the mortgage bond for $150,000, referred to in paragraph 
Reason
- 

s for 
two of plaintiffs' declaration, for the purpose of delivering J udgment. 

the same to the sheriff as therein stated. 
(2). The defendant admits that he did purchase the 

railway at sheriff's sale on the 25th January, 1900, and 
delivered to the sheriff in part payment of the purchase 
Pike said bond of $150,000 as mentioned in paragraph 
three of plaintiffs' declaration. 

(3). The defendant admits that he has not passed 
the deed of mortgage in favour of plaintiffs, though he 
has been requested to do so, as mentioned in paragraph 
four of plaintiffs' declaration. 

" (4). That the defendant has not, up to the time of 
service of process herein, furnished plaintiffs with a state-
ment of the amount due to him, and referred to in para-
graph : six of plaintiffs' declaration. 

" (5). The defendant admits that the description" of 
the portion of the said railway covered by the said mod.-
gage bond and the said trust deed•of the ,11th January, 
1900, is correctly mentioned and given in paragraph 
seven of plaintiffs'.  declaration. 

Considering that the parties admit that since the insti-
tution of the present action the defendant has rendered, 
plaintiffs an account of the moneys expended by him in 
connection with the sheriff's sale of the United Counties 
Railway, and has received from them the sum of ($2,000) 
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19°8 two thousand dollars toward the payment of the expenses 
THE 	of said sale subject to adjustment of reimbursement. 

MINISTER OF 

	

RAILWAYS 	Doth maintain the action and order that the said 
AND CANALS defendant within twenty-four hours after the significa- v. 

THE 	tion of the present judgment, do execute in favour of the 
QUEBEC 

SOUTHERN said plaintiffs a good and valid hypothec upon that 
BMA Y, Co. 

AND THE portion of the United Counties Railway Company's rail- 
So❑TR SHORE way 	 city 	Hyacinthe CO. 	between the 	of St. H acinthe and the town of 

HANso v 
Sorel, and which is now particularly known and described 

BROS.' as (1) lot number 1408 on the official plan and book of 
CLAIM. 

reference of the parish of St. Hyacinthe, in the County 
Reasons for 
Judgment. of St. Hyacinthe; (la) that portion of the road extending 

from official lot number 1408 to the first switch between 
the Grand Trunk Railway and the United Counties main 
line to St. Damase, in the City of St. Hyacinthe ; (2) lot 
No. 1060 of the official plan and book of reference of the 
parish of St. Judes, in the County of St. Hyacinthe ; (3) 
lot number 310 on the official plan and book of reference 
of the parish of St. Barnabé, in the County of St. Hya-
cinthe ; (4) lot number 659 on the official plan and book 
of reference of the parish of St. Robert, in the County of 
Richelieu ; (5) lot number 642 on the official plan and 
book of reference of the parish of St. Aime, in the County 
of Richelieu; (6) lot number 286 on the official plan and 
book of reference of the parish of St. Louis, in the County 
of Richelieu, said hypothec to be for the sum of $150,-
000 and to be as security for whatever amount of money 
there may be found to be due by the United Counties 
Railway Company to the plaintiffs and to the mis-en-
cause, the said mis-en-caiese to rank for the amount of 
their claims immediately after the plaintiffs, and that 
failing the defendant executing such hypothec within 
such delay of twenty-four hours from the signification 
upon him of this judgment, that such judgment do avail 
in lieu and stead of such hypothec a toutes fins que de 
droit: the whole with costs against said defendant in any 
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event ; and doth grant acte of the allegations and con- 	1908 
elusions of the interventions, which are to the same effect 	THE 

as the allegations and conclusions of the action, but with- 
out 

	

	A RAIL ER o~ 
g RAILwal'8 

costs as well in favour of the intervening parties as AND CANALS 
v. 

against them. 	 THE 
QUEBEC 

True copy. 	 SOUTHERN 

	

(Sgd.) ROY A. BEAUREG}ARD, 	
RWAY 

AND THE 
P A] Cv. at, SOUTH SHORE 

	

V 	RWAY, Co. 

The Quebec Southern Railway Co., were not parties to 
HAxsoN 

this action. It is contended, however, that because the BROS.' 

deed was not registered until the 26th day of June 1901, 
CLAIM. 

Reasons 
the United Counties Railway never passed to the Quebec Judgment

for
. 

Southern Railway Co. 
I fail to understand how a judge can by judgment 

create a mortgage against a railway. As I have said 
Dessaulles could not have executed the mortgage him-
self. I agree with Mr Beique that in any event the pro-
visions of the Code do not cover hypothec created by 
judgment. They seem to provide for a judgment for a 
specific sum of money and whatever effect such judgment 
may have as creating a charge in favour of the judgment 
creditor, the judgment creditor is entitled to the benefit. 
See Civil Code, Arts. 2024, 2037 and 2040. Also the 
case of Connolly y. The Montreal Park & Island Ry. 
Co. (1). Moreover in view of the provisions of the Rail-
way Act and the statute of the Dominion incorporating 
the Quebec Southern Railway Co., Hanson Brothers 
were put on enquiry. I think the remedy of Hanson 
Bros. was against Dessaulles for breach of his covenant 
and that the claim should not have been entertained in 
these proceedings. 

The Bank of St. Hyacinthe assume responsibility for 
the liabilities of Dessaulles created under this agreement 
of 11th January, 1900. Under the agreement with the 
Quebec Southern they are bound to give a clear title. 

(1) Q. R. 22 S. C. 322. 
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1908 	The bank in the proceedings before the Referee admitted 
THE 	that whatever claim was found due Hanson Bros. should 

aMINISTER OF 
RAILWAYS be paid out of the amount found due to them. They 

AND CANALS have allowed the claim to be filed and presented and large 2}. 
THE 	expense incurred, and I think they should be held to 

I think it better with the view to end the litigation to 
Reasons 
	deal with the appeals. 

The question raised by the bank is as to an item of 
$2000 which item the bank claims should be disallowed 
on the ground that it was not open to Hanson Bros., or 
Maze to reapply this money. 

I think the Referee was right in his finding. It is 
purely a question of fact, and I think the facts proved in 
evidence justify his finding. 

I also think the finding of the Referee as to the amount 
due Hanson Bros. is justified by the evidence. 

The appeal of the bank and the cross-appeal of Hanson 
Bros. are dismissed with costs. 

Judgment accordingly. 

Solicitor for plaintiff: A. Geoffrion. 

Solicitors for defendants ; Greenshields, Greenshields & 
.Rene ker. 

Solicitors for Bank of St. Hyacinthe: Beique, Turgeon & 
Beique. 

Solicitors for Hanson Bros.: Smith, Markey & Skinner. 

QUEBEC 
SOUTHERN their undertaking if Hanson Bros. so elect. If Hanson 

RWAY. Co. 
AND THE Bros. decline to accept the offer of the bank then I think 

SOUTH SHORE their claim should be dismissed, with costs to bepaid  RWAY. Co. by 

HANsoN 
them of such proceedings as were occasioned by their 

BROS.' 	contestations. 
CLAIM. 
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BETWEEN 

THE MINISTER OF RAILWAYS } 
AND CANALS 	  PLAINTIFF ; 

AND 

THE QUEBEC SOUTHERN • RAIL-1 
WA ti COMPANY AND THE DEFENDANTS. SOUTH SHORE RAILWAY COM- 
PANY. . 

In re THE STANDARD TRUST COM-
RESPONDENT PANY OF NEW YORK (CLATMANT) } 

AND 

THE BANK OF ST. HYACINTHE, 
THE ATTORNEY—GENERAL OF 

APPELLANTS. CANADA, AND H. A. HODGE, 
(CONTESTING PARTIES) 	 

Railway--Purchasers—Organizationof companyto operate road—Enhanced 
price paid by purchasers—Right to profit on transaction. 

Where purchasers of a railway, having acquired the same on their own 
behalf and with their own money, organize a company to operate it, 
in compliance with the requirements of The Railway Act (now found 
in Sec. 299, R. S. 1906, c. 37), and turn over the railway• to such com-
pany at an enhanced price, they are entitled in law to their profit on.. 
the transaction. 

APPEAL from a Report of the Registrar ' acting as 
Referee. 

The facts of the case are fully set out in the following 
extracts from the Referee's provisional and final reports.- 

" This claim, against the South Shore Railway Compa-
ny, was originally filed on the 1st day of March, 1906, 
alleging that by agreement of the 2nd December, 1895, 
between L. Tourville, J. Leduc, - J. M. Fortier and 

J- 

1908 

Oct. 31. 
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1908 Hyacinthe Beauchemin, of the first part, and the South 
THE 	Shore Railway Company, of the second part, the latter 

MINISTER OF 
RAILWAYS acknowledged itself to be indebted to the parties of the 

AND CANALS first part in the sum of 9348,000, one-fourth to each, V. 
THE 	being the price of the purchase of the Montreal and Sorel 

QUEBEC 
SOUTHERN Railway, bought by the South Shore Railway from the 

R.WAY. CO. 
AND THE parties of the first part. This sum of $348,000 the South 

SOUTH SHORE Shore Railwaypromisingto payto the parties of the first RwAx. Co.     

STANDARD 
part, to wit: $87,000 to each, with interest at 6 X. from 

TRUST 1st July, 1895, payable half-yearly on the first days of 
CLAIM. 

January and July, any arrears of interest to be added to 
Reasons for 
Judgment. the capital and to bear interest as capital, the first pay- 

ment of interest to become due on the let January, 1896; 
and the principal sum being made payable five years from 
the date of the said agreement. 

"For its indebtedness to the said J. M. Fortier, the 
South Shore Railway gave a promissory note dated the 
2nd December, 1895, whereby five years after date it pro-
mised to pay to the order of the said J. M. Fortier the 
sum of $87,000 at the Bank of Nova Scotia, in Montreal, 
with interest from the 2nd July, 1895, at 6 ô payable 
half-yearly. 

" The Standard Trust Company is now the legal owner 
and holder of the said note and is vested in the rights of 
the said Messrs. Tourville, Leduc, Fortier, and Beauche-
min, under certain transfers and assignments filed herein, 
and claims the sum of $348,000 with interest thereon to 
the 22nd January, 1903, date at which an action had been 
taken by the Standard Trust Company against the South 
Shore Railway for the amount of the present claim, as 
originally formulated, and in which action they were ask-
ing further the cancellation of the amalgamation. This said 
sum of $348,000, and interest, as above mentioned amoun- 
ting to... 	  $494,160 00 

" The Standard Trust Company further 
claimed to be the legal owner and holder of 
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135 first mortgage bonds of the South Shore 	 190S 

Railway Company of the par value of 	 TziE 
MINISTER. OF 

$2,000, from 001 to 135, dated 1st January, 	 RA.ILwAYs 

1900, and the coupons attached thereto, 	 AN
D v. 

CANALS 

which with interest accrued on the 22nd 	 THE 
~vQUEBEC 

January, 1908, amounted to   302,400 00 SOUTHERN 
RWAY. CO. 

together with interest on interest upon same. 25,000 00 AND THE 
SOUTH SHORE 
RWAY. CO. 

making the total sum of 	  $821,560 00 
STANDARD 

which, after including further interest, as 	 TRUST 
CLAIM. 

stated in the claim, would amount to over  
Statement 

$850,000.00. 	 or Facts. 

"On the 2nd June, 1906, evidence. having been addu-
ced, before the undersigned, in support of the claim, at 
the opening J. E. Martin, of counsel for the claimants, 
materially amended and reduced this claim, withdrawing 
the $270,000 and interest respecting the above-mentioned 
bonds and claiming the.sum of 	 $348,000 00 
and interest thereon from the 1st July, 1895 
(Evidence, p. 26), together with the further 
sum of  	.. 	52,994 84 
also with interest thereon from 31st August, 
1901; the latter amount representing cer-
tain indebtedness of the South Shore Rail-
way Company to the Hochelaga Bank, H. 
Beauchemin and J. M. Fortier, and which 
were paid and discharged by the present 
claimants. This sum of $52,994- 
84, being made up of the follow- 
ing items, viz.: The sum of... $27,674 53 
which the Montreal & Sorel 
Railway Syndicate (composed 
of L. Tourville, Leduc Estate, . 
H. Beauchemin and J. M. For-
tier) had obtained for the South 
Shore Railway upon their gua- 
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1908 	rantee as a loan from the 
THE 	laga laga Bank, at the end of August, 

MINISTER OF 
RAILWAYS 1901, for the benefit of the South 

AND CANALS Shore Railway, which was the v. 
THE 	principal debtor for the same. 

QUEBEC • 
SOUTHERN The sum of  	, $12,351 88 

RWAY. CO. 
AND THE 

S
RWAY
OUTIz SH

COcs.
NE rep resents the current indebted- 

STANDARD 
ness of the South Shore Railway 

TRUST to the Hochelaga Bank, under 
CLAIM. 
-- 	current account, and which at 

Statement  of  F 	the end of August amounted to of octs 

that sum. 
The further sum of.  	.. $12,968 43 

$52,994 84 
is an indebtedness to Mr. H. Beauchemin by the South 
Shore Railway, and which was specifically reserved in the 
deed of the 13th of Augu-t, 1901, between H. Beau-
chemin and R. J .Campbell, and mentioned in the sche-
dule thereto attached with the other two above mentioned 
amounts. 

" The present claim then .resumes itself, 1st, to the 
$348,000.00 and interest originally due by the South 
Shore Railway to Messrs. Tourville, Leduc, Fortier, and 
Beauchemin, and 2ndly, to the $52,994.84, and interest, 
representing moneys due by the South Shore Railway to 
the Bank of Hochelaga and to H. Beauchemin and finally 
paid by Mr. H. Regensberger, acting for Mr. Meyer. 

" The claimant's title to the $348,000 is complete and 
valid. Messrs. Tourville, Leduc, Fortier and Beauchemin 
were proprietors of the Montreal and Sorel Railway Com-
pany valued by them at $648,000. This railway being 
sold by the Sheriff, Mr. Tourville, in the interest of their 
syndicate, composed of the four gentlemen above men- 



VOL. XII. 	EXCHEQUER COURT REPORTS. 	 127 

tioned, and to protect them, bought the road at such sale 	1908 

for a nominal sum, which was duly paid. 	 THE 
MIN STE 

<< Instead of selling the road to the South Shore Rail- ̀  RAI 
I

LWAYS
ROF 

 
way Company for the pride they might think. fit or proper, AND CANALS 
they proceeded differently. Mr. Tourville transferred his 	THE QUEBEC 
adjudication to the company which became, from the SOUTHERN 
entries at the Registry  Office, the actual purchasers from ANAYD.THE 

Co. 
AI ti  

the sheriff, with the purchase price paid cash. But they SR,~ H S o E 
executed an independent agreement •or contre lettre be- STAN— DARD 

tween the syndicate composed of the above mentioned TRUST 
four gentlemen on the one part and the company on the CLAIM. 
other part, whereby the purchase price was fixed at or Fr ;;` 
$648,000, the estimated value of the debentures of the 
Montreal & Sorel Railway Company, held by the interested 
parties, and the latter being debtors of the South Shore 
Railway for $300,000, the value of the shares subscribed 
by them, remained creditors for the balance of $348,000. 

" This transaction appears to be perfectly valid and 
made in good faith, and could in any case only be attacked 
by establishing that the price of. $648,000 was not a rea-
sonable one, or that there was frand. As there is no 
evidence to show that this price was not a reasonable 
one ; but to the contrary everything points to show that 
the transaction was made, so to speak, above board and. 
in good faith, and that fraud cannot be presumed, the 
transaction must be declared valid. 

"If this claim of $348,001 was a valid claim in the 
hands of the Syndicate, there can be no doubt that it has 
now passed into the hands of the Standard Trust Com-
pany, and that it is as good and valid in its hands as it 
was in the hands of the Syndicate. The transfers are 
distinct and complete. 

"The fact that this part of the claim was not the most 
important part of the purchase by the. American people 
cannot affect the question. For them, as for the original 
syndicate, it was the same thing; if they insisted upon 
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1908 	the payment of their claim their shares became of no value ; 
THE 	if they neglected their claim their shares acquired more 

MINISTER OF 
RAILWAYS value. As they held both it was of little importance to 

AND CANALS them upon which head they claimed. That is the reason V. 
THE 	why perhaps not so much importance was attached to 

QUEBEC 
SOUTHERN this claim as might at first appear. And as those claims 

RWAY. CO. 
AND TILE were clearly existing at the time of the transfers, and 

SOUTH SHOW./ there is no doubt theywere so transferred, and nothing CO.. 	 g 
STAN

—  
DARD 

having occurred since to render them null or void, they can-
TRUST not now be ignored. The fact that they are not mentioned 
CLAIM . 

in the schedule attached to the transfer from Beauchemin 
St e tta 

	

	to Campbell would appear to be of no consequence. The 
purchaser exacted a list of theliabilities he was interested 
to know, debts due to third parties. 11e did not concern 
himself about the debts or claims of which he became the 
holder. 

"What would tend to remove any doubt, if any existed 
with respect to the effect of the transfers, is first the fact 
that Campbell made the transferrors give him Fortier's 
promissory note, and 2ndly, the fact that Moore exacted 
two separate contracts from the Tourville Estate, one 
being a transfer of the shares and the other a transfer of 
the claims belonging to that estate. 

" Then we must not overlook the fact that in that 
transfer of Beauchemin to Campbell, to which is attached 
the list of the company's debts and liabilities, there is no 
statement to the effect that this list covers all the debts 
and is exhaustive. Such statement, indeed, would be 
incompatible with the very terms of the contract, 
whereas the list mentions no debts whatsoever in favour 
of Tourville, Fortier, Leduc and Beauchemin, with the 
exception, however, of the $12,068.43 which the latter 
reserved to himself; whereas, further, that at this very 
moment Beauchemin was handing over a promissory 
note of the company in favour of Fortier, and that 
Beauchemin, the Leduc Estate and the Tourville Estate, 



VOL. XII.] 	EXCHEQUER COURT REPORTS. 	 129 

the latter by a distinct deed, were transferring, besides 	1902 
J 

their shares, their claims against the company. 	 THE 
NISTE MIR • 

" The claim is not a privileged one. These South RAILWAYS 

Shore bonds cannot give it any privilege under the D „ANAL 

circumstances. Indeed it is nowhere stated or mentioned 	THE 
QUEBEC 

that these bonds were issued or given as collateral security SOUTHERN 
RWAY. CO. 

for this claim. It is only mentioned in a resolution that AND THE 

these creditors will not be in a poSition to exact payment SaTAuysH&RE 
before the bonds are issued, and that then they will be 

STANDARD 

paid out of the proceeds of such bonds, which is not at TRUST 
CLAIM. 

all the same thing. No privilege is given and the bonds 
Statement 

were never issued. 	 of Facts. 

"It cannot be said either that they have the privilege 
of bailleur de fonds. The deed was not registered. The 
interpretation which the undersigned is inclined to place 
upon Art. 2094 of the Civil Code is that no privilege 
is given the privileged creditor who omits to register 
when registration is required, even upon the ordinary 
chirographic creditor in a case of insolvency, as the 
present one. We are not here dealing with creditors 
who have simply omitted to register their claim, but with 
creditors who consented to the registration of a deed 
which upon its face shows they have no claim, because 
they ceded to the. company their adjudication to the 
Sheriff, and the company accordingly appears at the 
Registry Office as having purchased directly from the 
Sheriff and as having paid cash the purchase price. 
They must then have led third parties and the public to 
believe that the purchase price. had been paid, and this, 
it must be said, with some hesitation, perhaps, would 
stand in their way as a bar to the recovery with the 
privilege of bailleur de fonds which cannot subsist under 
the circumstances. 

" The only privilege which can be claimed and the 
only one distinctly claimed is the one which is given to 
the ordinary creditor of the South Shore under Sec.: 4,  of 

9 
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1908 	4-5 Edward VII, chapter 158, discussed elsewhere in 
THE 	this report. 

MINISTER of "The claim is notprescribed, as it onlybecame due in RAII.wAYs  

v 	December, 1900. Part of the interest, however, is 
THE ' prescribed as it is payable semi-annually, beginning with 

QUEBEC 
SOUTHERN the 1st of January, 1896. The claimants are entitled to 

RWAY. Co. 
AND THE 5 years interest under Art. 2250 of the Civil Code. 

SOUTH SHORE "This sum of.   .... 	. $348,000 00 
RWAY. CO. 

STANDARD 
with interest thereon from the 8th Novern- 

TRUST ber, 1900, to the 8th November, 1905, at 
CLAIM. 

6X, payable under the terms of the agree- 
Statement
of Facts.   ment of the 2nd December, 1895,half-yearly, 

on the first days of January and July, any 
arrears of interest to be added to the 
capital and to bear interest as capital, 
making the additional sum of 	$119,784 42 
Forming the total of. 	  $467,784 42 
which will be allowed against the South 
Shore Railway, without privilege, except- 
ing, however, such privilege which may be 
derived from sec. 4, ch. 158 of 4-5 Edward 
VII. 

«Passing to the second branch of the claim 
for    $52,994.84 
it must be said that this sum has been well established 
by the evidence adduced. It was due by the South Shore 
and has been duly paid. by Mr. Regensberger for Mr. 
Meyer. 

" Besides resting their claim on both branches upon 
the viva voce evidence adduced in support of the same, 
the claimants also rest upon the following documentary 
evidence, viz.. 

1. Resolution of Directors of South Shore of 4th June, 
1894. 

2. Resolution of Directors of South Shore of 8th Octo-
ber, 1895. 

AND CANALS 
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3. Resolution of Directors of South Shore of 7th De- 	1908 

cember, 1895. 	 THE 

4. Sale by Estate Leduc to-R. M. Campbell,Aug- AIL  30th Au 
14RAIL 

tiVERAYB 
' OP' 

ust, 1901. 	 AND CANALS 
V. 

5. Transfer by Estate Louis Tourville to B. P. Moore, THE  
QUEBEC 

9th April, 1902. 	 SOUTHERN 
RWAY. Co. 

6. Sale and transfer by H. Beauchemin to R. M. Camp- AND THE 

bell, 30th August, 1901. 	 SR. 
YH S 

Co.
E 

7. Agreement between R. J. Campbell and Arthur 
STANDARD 

L. Meyer and The Standard Trust Company, 31st Decem- TRUST 

ber, 1902. 	
CLAD. 

Statement 
8. Agreement between B. P. Moore and Arthur L. of Facts. 

Meyer and The Standard Trust Company, 9th April, 
1902. 

9. Assignment by R. J. Campbell to Arthur L. Meyer 
of the 30th August, 1901. 

10. Assignment by A. L. Meyer and R. J. Campbell 
to The Standard Trust Company, 7th November, 1906. 

There is no stipulation for interest upon this sum of 
$52,994.84 and it is not payable at law under the present 
circumstances." 

[By his Provisional Report the Referee allowed this 
claim at the sum of $520,779.26, against the South Shore 
without privilege, excepting, however, such privilege 
as may be derived from section 4, ch. 158 of 4-5 
Edward VII 

" The Bank of St. Hyacinthe, a creditor collocated in 
the Provisional Report, being dissatisfied with the find-
ing of the said Report upon the above claim of The Stand-
ard Trust Company of New York, filed a contestation of 
the same, which said contestation was, by leave, twice 
amended. 

" The Standard Trust Company of New York joined 
issue upon the contestation of the Bank of St. Hyacinthe. 

9i 
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1 	" On the 29th November, 1907, the Attorney-General 
THE 	of Canada, a creditor interested herein through the collo- 

NINISTER 
RAILWAYS

OF 
cation of the Intercolonial Railway, for traffic balances 

AND CANALS etc., was allowed to intervene and file a contestation upon on p 
Q

DÉ ~c 
the same grounds as those set forth by the Bank of St. 

SOUTHERN Hyacinthe's contestation of the claim of the Standard 
RWAY. CO. 

AND THE Trust Company, as allowed by the Provisional Report, 
SOUTH SHORE which contestation was, byleave, once amended. The RWAY. C 

STANDARD 
Bank of St. Hyacinthe then declared that they did not 

TRUST intend to join issue on the contestation of the said Attorney-
CLAIM. 

General. 

	

st 
	et 

	

ofFacts. 	" The Standard Trust Company joined issue upon the 
contestation filed by the said Attorney-General. 

[Within the period allowed for appealing to the Judge of 
the Exchequer Court from the Registrar's final Report, 
H. A. Hodge, a creditor herein, moved for leave to inter-
vene and appeal from the Registrar's finding upon the 
present claim. Such leave was subsequently granted ] 

" The above contestations were proceeded with, before 
the undersigned, at the City of Montreal, on the 6th, 
7th, 14th and 24th days of December, A.D. 1907, and on 
the 11th and 18th days of January, A.D. 1908. F. L. 
Beique, Esq., K.C., and E. Lafleur, Esq., K.C., appeared 
for the Bank of St. Hyacinthe ; A. Geoffrion, Esq., K. C., 
appeared for the Attorney-General of Canada ; and S. 
Beaudin, Esq., K.C., and J. E. Martin, Esq., S.C., 
appeared for the Standard Trust Company of New York. 
Upon hearing the evidence adduced and what was alleged 
by counsel aforesaid, the undersigned humbly submits : --- 

" The evidence adduced upon this contestation has 
thrown a great deal of light upon many facts which up 
to then remained unexplained, and has brought the whole 
matter to a clear understanding. 

"The grounds of the contestations of the above claim 
may be, inter alia, summarized as follows :— 
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" 1. That the syndicate previous to becoming directors 	1908 

of the South Shore Railway, were promoters. 	• 	THE 

u 2. That at the time of the adjudication of the Mont- m  ktAILWRYS F  
real and Sorel Railway by the sheriff to Tourville, the AND CANALS 

members of .the .syndicate were directors of the South 	THE 
QUEBEC 

Shore Railway and as such were acting in a fiduciary SOIITDEBN 
R WAY. CO. capacity towards the said company. That they are, there- AND THE 

fore, not entitled to make profit out of the purchase, asSRwH S c? E  
it is made by the South Shore Railway Company which 

STANDARD 
is entitled to take the property at the price actually paid. TRUST 

"3. Then in the alternative, that the resolution and 
CLAIM. 

agreement by which the price is fixed at $648,000 should sof F Wits. 
be set aside both on account of the fiduciary relationship 
between the parties and because the price is excessive. 

" 4. The amount claimed by the members of the syn- 
dicate for the transfer of the railway is more than paid 
by the stock ; that the amount due on the stock, $300,000, 
is more than sufficient to pay anything coming to them. 

" The Standard Trust Company joined issue on these 
allegations, and the main answer rests upon the facts of 
the case which go to show there existed no trust, no fidu- 
ciary relation, as between the syndicate and the South 
Shore Railway Company, and that the members of the 
syndicate owned the railway as well before the sale and 
formation of that company as after ; that they bought it 
with their own money, and that the formation of the 
company was only a re-organization of their interests and 
in compliance with the Railway Pict. They never acted 
in a fiduciary capacity for anyone. 

" The only two questions to be decided here are : (1) 
Whether there was any fiduciary relation as between the 
syndicate and the South Shore Railway Company at the 
time of the sale ; and (2) Whether the price of $648,000 
is, under the circumstances, fair and reasonable. 

" There must be read with the present finding the 
finding made upon the Provisional Report, with the 
object of avoiding repetition. 
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1908 	" The regularity of the Minute Book with respect to 
THE 	the words " purchase price to be agreed at a later 

MINISTER  OF  period " has been challenged, but the undersigned finds— RAILWAYS p 	 g 	 g 
AND CANALS 

V. 	if ever there was anything in it—it has been satisfactorily 

QIT E 
explained by the Secretary, Lalonde, and by Judge 

SOUTHERN Ohoquet, the solicitor of the company at the time. 
RWAY. Co. 

AND THE 	
« 

the South Shore Railway Company was incorporated 
SOUTH S

.
H
CO
ORE

. U bJ  the Act 57 Vict., ch. 72 (Que.) which was assented to 

STANDARD 
on the 8th January, 189 4. The Montreal and Sorel Rail-

TRUST way was sold by the sheriff of Montreal on the 1st June, 
CLAIBr. 

1894, and the Great Eastern was sold à la folle enchère 

" The deed of agreement or partnership between the 
four members of the Syndicate bears date the 1st March, 
1893, and by clause 2 thereof, it reverts and dates back 
to the 4:h November, 1892, and the purpose for which 
the Syndicate was formed is related in clause 1 of that 
deed, which states that it is with the object of completing 
and equipping the Montreal and Sorel Railway between 
St. Lambert and Sorel, to put it, and maintain it, in good 
working order, in compliance with the provisions of ch. 
88, par. BB of 54 Viet. (Que.), and with the further object 
of operating the said railway generally and of acquiring 
it, if deemed advisable (s'il y a lieu). 

" Now the very intention of the Syndicate is disclosed 
as far back as 1892. Their object is to operate the road 
and acquire it. If they acquire it, a company must be 
formed, as under the Railway Act a company alone can 
operate a railway, and can it be said that because they so 
comply with the Act they become in a fiduciary relation 
with that company which is themselves? Where is the 
cestui que trust and where is the. trustee ? While direc-
tors in name after or before purchasing the property, they 
nevertheless remained the principals and the owners in 
fact before and after the incorporation. They actually 
were the vendors and vendees. The whole transaction 
resumes itself into a re-organization, that is all. 

Statement 
of Facts. for the last time in 1899. 
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"This is said at the outset in view of the terse state- 	1908 

ment made by Mr. Geoffrion of the gravamen of the whole 	THE 
MINISTER OF argument and pleadings which is based on the elementary  

RAILWAYS 

legal principle that ' If a person instructs another as his AND CANALS 
v. 

agent to go and buy something for him, and that other THE 
UEBEC 

person goes and buys it for $10,000, or any other price, SOUTHERN 
o. he is bound to turn it over for the same price to his prin- R AND

WAY . THCE 

cipal,' adding further that this principle is applied to the SR`v YS Co E 
case of promoters before a. company is formed ; the pro- -- 

oTANDARD 
moter, he claims, would be in the position of an agent. 	TRUST 

" Now, what are the actual facts? Dealing with that 
CLAIM. 

+ement view there could be no agency or mandate, since that com- St  of tFacts. 
pany was not even organized when the Syndicate started 
buying and improving the road and investing large sums 
of money in it. As far back as 1892, before the South 
Shore Railway Company is incorporated, before the road 
is sold at Sheriff's sale, the Syndicate start working togeth-
er with the object mentioned in the deed of the 1st 
March, 1893. Judge Choquet . in his evidence (p. 186) 
tells us that upon his own application, as provided by the 
Code, a sequestrator was appointed on account Mfrivolous 
oppositions having been made. The sequestrator repre-
sented.the bondholders of the Montreal and Sorel Railway. 
Subsequently, the Syndicate purchased 1,453 bonds out of 
a total of 1,500 for the sum of $170,322.40, ànd operated 
the road with the consent of the sequestrator. Now, when 
the Syndicate took possession and began to operate the 
Montreal and Sorel Railway, it consisted of very little (so 
Secretary Lalonde informs us, p. 93); it was only the right 
of way on rails, and at that time the road was not being 
operated ; it was stopped from the winter of 1893, and 
they opened it up in 1894. At the time of the taking of 
such possession there was no rolling stock, no locomoti-
ves—practically no locomotives—they were renting them 
from the Grand Trunk or the Canadian Pacific Railways, 
and the roadbed was in an awful condition (Secretary 
Lalonde's evidence, p. 70). 
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1908 	"In the first days there was no profit, no return to 
THE 	cover anything like interest on the amount expended. 

MINISTER OF 
RAILWAYS However, from the day they took hold of the road, the 

AND CANALS Syndicate improved it all along with their own money. V. 
THE 	Fortier, one of the members of the Syndicate, heard as a 

QUEBEC 
SOUTHERN witness, tells us he disbursed as his share alone $48,630.-

RwAY. Co. 
AND THE 81, equal to $194,523.24 by the Syndicate. Then Lalonde 

SOUTH SHORE tells us the earnings over operating expenses from the 
— 

RWAY. C 	 g o. 	 g 	P  

STANDARD 1st June, 1894, down to 1901, amounting to $73,208.25 
TRUST were all put into the company for improve- 
CLAIM. 

moats 	...  	 •  	.. 194,523 24 
Statement 

	

of Facts. 	 73,2( 8 25 

$267,731 49 
Exhibit 12a would show, as explained by 
Lalonde, that Beauchemin would have paid 	4,850 42 

more than the others, having remitted later. $272,581 91 
"Then Leduc, one of the members of the Syndicate, 

had obtained judgment, on 10th February, 1893, against 
the Montreal and Sorel Railway for $250,576.92 and 
interests and costs. The Syndicate had bought the bonds, 
had spent good money in improvements and had bought 
the Great Eastern Railway, which was partly paid by 
subsidies. 

. 

	

	From the above it will clearly appear that in 1892, 
these four gentlemen bought the bonds and improved 
the road with their own money, having the ultimate 
intention of acquiring the road. Can it be said, after 
they have acquired the road, they are not at perfect 
liberty to do what they like with it ? Keep it or sell it, 
and sell it for what they like. 

What happened ? One Lamb, collector of revenue, 
sued the road for taxes and brought it to a sale, when on 
the 1st June, 1894, it was sold and adjudicated, by the 
Sheriff, for the sum of $1,600 to Mr. Tourville acting for 
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the Syndicate. The Syndicate being the owners of the 	1908  

hypothecary bonds, as above mentioned, were already 	THE 
MINISTER OF 

practically the owners of the road and the bonds also RAI1 WAYS 

practically represented most of the purchase price—the AND CANALS 

$1,600 being the amount, or thereabouts, of the Sheriff's 	THE 
QUEBEC 

costs It is to be presumed that the 'plaintiff had been SOUTHERN 

settled with in the meantime for the amount of $675.00 
R 

AND Y THE
. 

 

interest and costs, recovered by that judgment. 	SRWA . Co E  

" As already stated, the South Shore Railway Company STANDARD 
had been incorporated by the four members of the TRUST 

Syndicate with the object of operating the road, after it 
CLAM 

had been sold by the Sheriff with the object of securing a so Fâ tst 
clear title. On the 4th of June, 1894, Mr. Tourville, the 
adjudicataire reports to the South Store Railway Company, 
at a meeting of that date, that the Montreal and Sorel 
Railway had been sold by the Sheriff and purchased by-
him in the manner mentioned, and he then proposes, and 
it is approved to transfer to the new company, the South 
Shore Railway Company, the title which the Sheriff of 
Montreal will give and to substitute for h's name the 
name of the South Shore Railway Company as purchaser 
of the Montreal and Sorel Railway, the purchase price to 
be agreed upon at a later period. The President and 
Secretary being authorized to sign said deed of sale. 

" Now these very words ' purchase price to be agreed 
• upon at a later date' which have been so much spoken 

of will go tô show that the Syndicate were just as much 
sole proprietors of the railway before as after the sale. If, 
indeed, they had not been acting the whole time for 
themselves,—if they had sold, as was contended, to a 
company which was not themselves, they would certainly 
have fixed the price then and there and they would not 
have taken the risk of leaving that important question 
undecided as it would have been a nest of litigation for 
the future, and they would not have left it to be ascer-
tained and fixed at a Iater period. They then subscribed 
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1908 	$75,000 in the South Shore Railway Company and paid 

	

THE 	these sums by handing over the Railway to the company, 
MINISTER OF 

RAILWAYS retaining a claim against it for the balance of the purchase 
AND CANALS price, viz.: $318,000. V. 

	

Qv BEc 	" In other words, this consideration price of $648,000 
SOUTHERN was credited to the four members of the Syndicate, each 

RwAY. Co. 
AND THE for the sum of $162,000. Then each member of the Syn- 

SoIITII SHORE dicate subscribed for 750 shares at $100 equal to $75,000 RWAY. Co. 

aSTAN
-  

DARD 
for each and for the four equal to $300,000, which went 

TRUST in as contra account with what the company owed them 
CLAM. 

for the railway as part of the contra account, or out of the 
brateinent 
of Facts. total value of $648,000, this sum of $300,000 being de- 

ducted from the $648,000, left a balance due to the four 
of the sum of $87,000 each, or a total of $348,000. 

" The whole of the transaction was recorded in the 
.books of the company. In the minute book, stock ledger, 
the ledger and the journal, each member being credited 
in the books of the company with the sum of $87,000. 

" One of the members of the Syndicate, J. M. Fortier, 
received a further acknowledgment of that indebtedness 
by the South Shore Railway Company to him of the sum 
of $87,000 in the form of a note dated also of the 2nd 
December, 1895, the same date as the agreement, and 
when Fortier sold his interest to Beauchemin the note 
was in the bank (this note is not filed, but is fully described 
in E. Wing's evidence), from where he withdrew it and 
gave it to Beauchemin after endorsing it without recourse. 
This note is now in the possession and is the property of 
the present claimant, The Standard Trust Company, who, 
from the transfer of the Syndicate's rights, stands abso-
lutely in the same position, having the same rights as 
their transferors had and in whose hands the note was a 
negotiable paper taken in due course. 

"The giving of that note to Fortier goes further to 
show the intention of the company of carrying out the 
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contract entered into and to pay these people each the 	1908 

sum of $87,000. THE 
MINISTER OF 

The journal entry of the arrangement reads as follows : RAILWAYS 

" JOURNAL, Page 141." 	 AND CANALS 
V. 

	

FOLIO 	 THE 

Rolling Stock.   337 $58,906 39 	
QUEBEC 

SOUTHERN 
RWAY. CO. 

Stations and Buildings 	 397 15,250 00 	 AND THE . 

Roadbed, Track and Siding 397 570 000 00 	 SOUTH SHORE 
a 	 RWAY. Co. 

Tools and Machinery 	 69 	3,843 61 	
STANDARD 

Hon. L. Tourville 	. 411 	 $162,000 00 TRUST 
CLAIM. 

H. Beauchemin 	..... 411 	 162,000 00 
J. M. Fortier..   403 	 162,000 00 sô Nâ t t 
Joel Leduc    402 	 162,000 00 

$648,000 00 $648,000 00 

Hon. L. Tourville.... 	 411 $75,000 00 
H. Beauchemin... 	 411 75,000 00 
J. M Fortier... 	 403 75,000 00 
Joel Leduc   402 75,000 00 
Capital Stock 	.... 	 412 	— 	$300,000 00 
J. M. Fortier...   403 $87,000 00 
Bills Payable   410 	 $87,000 00 
Note dated October 8th at 
(5) five years from date 
bearing interest at 6 ô per 

• annum, payable semi-an- 
nually ; further informa- 
tion see motion passed by 
the Board of Directors, Oc- 
tober 8th, 1895. 

" Now this price or value of the road at $618,000 was 
arrived at in the most ordinary business-like manner. 
Mr. Lalonde, the Secretary of the company, a gentleman 
who has been railroading for over 35 years, a person of 
great experience, and I would say an expert in such 



140 	 EXCHEQUER COURT REPORTS. 	[VOL. XII. 

1908 	matters, made, at the request of the four gentlemen in 
THE 	question, a full inventory of the road and its rolling 

MINISTER OF 
RAILWAYS stock ; taking the value of everything entering into the 

AND CANALS enterprise, the stations, buildings, road bed, track, sidings, V. 
THE 	tools, machinery, etc., etc.. It is unnecessary to go into QUEBEC 

SOUTHERN the details of this valuation. There were 45 miles of 
R« _ Y, Co. 

AND THE railway, together with 12 miles of sidings, making a total 
S W  SHORE o 	miles.Placing 	say,$ 000per mile, Co f 57 	a value of12 >  

STANDARD would alone make the total sum of $684,000. The road 
TRUST was bonded at $15,000 a mile ; and we must not lose sight 
cLAIm. 

of the fact that there wore several important bridges 
Set 'a 
Statement 

 within the territory travelled by the railway, and further-
more, that in ascertaining the value, Mr. Lalonde says 
he did not take the franchise into consideration and did 
not give it a value,—valuing only what was actually tan-
gible. Now this witness asserts that it was his opinion 
that the $648,000 was but a fair and reasonable price, that 
it is yet, and has proved to be since. 

" Both Mr. Fortier and Judge Choquet confirm Mr. 
Lalonde in the valuation. These three gentlemen are 
called and heard as witnesses on behalf of the contesting 
parties and their testimony remains uncontroverted. 
There is no other evidence on the subject, and it is • 
adduced by the very parties who contest it. Judge 
Choquet goes still further on this question of value. After 
stating that the 3648,000 was a fair value at the time of 
the sale, he is asked by the referee : " Do you go beyond 
that, Judge, and say that you thought is was the actual 
cost of the road ?—A. It was not the actual cost. It 
would have cost that probably to build a road like that ; 
it has cost a great deal more than that : it has cost over a 
million." 

" Now, in face of this uncontroverted evidence adduced 
by the contesting parties, it is unnecessary to go into the 
full detailq of the several amounts and items going to 
make up these $648,000. 
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"Therefore, the undersigned finds in face of this over 1908 - 
whelming evidence that the price of $648,000 is a fair 	THE 

MINISTER OE 
and reasonable price. 	 RAILWAYS 

" Then Judge (ihoquet, the solicitor of the syndicate, AND vArALS 
THE tells us, at p. 179 of his evidence, how the matter was Qc 

adjusted and the settlement arrived at: • The value of SOUTHERN 

' the road was then fixed at $648,000 It was an estimate. RAND THE •  

There was at the time over 45 miles of road (45 of road SRwy.fr?  Co E 
and 12 of sidings), engines, stations, side tracks, etc. STANDARD 

` and they made an estimate of exactly how mûch it had TRUST 
CLAIM. 

cost; it was about the cost price, and they made it at 
$tî48,000, which represented the cost price of the Mon- s

ot me 
Fa iL

i
. t  

' treal and Sorel Railway as this was the property of the 
` Syndicate,—that is, it was bought by the Syndicate. I 

advised them to subscribe $300,000 of stock of the South 
Shore Railway Company, which they did. They signed 
for $300,000 equally divided between themselves,•  and as 

` I understood that they were owners each of I  of the 
Montreal and Sire' Railway, which they estimated at 
$648,000, I said, deduct the $800,000 from the $648,000, 
leaving a balance of $348,000 for which they were 

` creditoçs. That was the idea I had and that they had 
also, and it was carried out in that way.' 
"The railway was practically their own after they had 

bought the bonds. It was legally their own at the date 
of the sale on the 1st June, 1894, having bought with 
their own money without any mandate from anybody, 
and it remained their own when they passed it over .to 
a company, which was still themselves and which, under 
the Railway Act, they had to organize and which they 
organized for the purpose of operating it. The railway 
belonged to the Syndicate up to the time it was sold in 
1901 to the Standard Trust Company for about $458, 
550.37, following, as witness Fortier says, a period of 
business depression between 1896 and 1901. Now, in 
November, 1905, this railway was, at a forced sale by the 
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19OS 	Court, sold for about $503,000, after having materially 

	

THE 	deteriorated under Hodge's management (as stated by 
MINISTER OF 

RAILWAYS witness Lalonde) who operated it without either keeping 
AND CANALS it in repair or improving it. True, some necessary repairs v. 

	

THE 	and improvements were made during the Receivership, QUEBEC 
SOUTHERN but what was clone was only what was absolutely neces- 

R wAY. Co. 
AND THE sary to operate the road, which, at the date of the 

SOUTH SHORE appointment of the Receiver, Cu. Pp 	had been found in a most  
sTA.HARD 

dilapidated state. 

	

TRUST 	" The agreement between the Syndicate and the South 
CLAIM, 

Shore Railway Company, and bearing date the 2nd 
Statement 
of Facts. December, 1895, which has already been mentioned, is 

filed as exhibit No. 11 and is confirmed by and embodied 
in a resolution of the South Shore Railway Company o f 
the 7th December, . 1895. The agreement reads as 
follows, viz.:— 

'This agreement made between the Hon. Louis Tour-
ville, manufacturer; Joel Leduc, gentleman ; Joseph M. 
Fortier, manufacturer, all of the City of Montreal, and 
Hyacinthe Beau chemin, of the City of Sorel, contractor, 
hereinafter called the parties of the first part, and the 
South Shore Railway Company, a body politic .and cor-
porate, having its chief place of business in the said City 
of Montreal, hereinafter called the party of the second 
part, and duly represented by Edouard C. Lalonde, its 
Secretary, duly authorized, WITNESSETH : 

' That whereas the parties of the first part as hypothe-
cary creditors and bondholders of the Montreal and Sorel 
Railway Company were the real owners of the Montreal 
and Sorel Railway now owned and operated by the 
party of the second part; 

" Whereas said Montreal & Sorel Railway was bought 
at a Sheriff's sale by the Hon. Louis Tourville for the 
benefit of the party of the first part, and that the title was 
transferred to South Shore Railway Company with the 
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understanding that the purchase price`_would be agreed 	1908 

at a later period ; 	 THE 
MINISTER OF 

Whereas the purchase price or value of the said RAILWAYS 

Montreal & Sorel Railway, including the rolling stock now AND CANALS 
V. 

used and in possession of the party of the second part, @II E 
was agreed to and fixed at the sum of six hundred and SOUTHERN 

RWAY. CO. 
forty-eight thousand dollars, out of which an amount of AND THE , 

three thousand dollars, was credited as payment of the SRwÂ S Co H  
capital stock subscribed by the party of the first part, 

STANAARD 
leaving a balance of three hundred and forty-eight TRUST 

thousand dollars due by the party of the second part to 
CLAIM. . 

the party of the first part, with interest and hereinafter 
State 
of Facia° 

mentioned; 
The South Shore * Railway Company, party of the 

second part, does hereby acknowledge to owe and to be 
indebted to the said party of the first part into the sum 
of three hundred and forty-eight thousand dollars, one 
fourth of which is due to each of them as follows : 

To Hon. Louis Tourville, eighty-seven thousand dollars ; 
To J. Leduc, eighty-seven thousand dollars; 
To J. M. Fortier, eighty-seven thousand dollars ; 
To II. Beauchemin, eighty-seven thousand dollars ; 
With interest at six per cent. per annum from the first 

of July last, payable half-yearly on the first days of Jan- 
uary and July, and arrears of interest to be added to the 
capital and to bear interest as capital, first payment of 
interest to become due on the first of January next (1896). 

It is agreed that the said sum of $87,000.00 shall be 
paid by the party of second part to each of the parties of 
the first part, or their representatives, out of the proceeds 
of the bonds to be issued by the South Shore Railway 
Company within five years from this date, or otherwise, 
at an earlier period at the option of the party of the second 
part, with interest as above mentioned. 

It is also agreed that the said party of the first part 
and each of them, or their representatives, shall not claim 
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1908 	and shall not be entitled to claim their money before the 
THE 	expiration of the delay of five years just above mentioned. 

MINISTER OF 

	

RAILWAYS 	̀Passed and dated at Montreal this second day of De- 
AND CANALS cember, 1895. 

THE. (Signed) THE SOUTH SHORE RAILWAY COMPANY, 
QUEBEC 

	

SOUTHERN 	 ED. C. LALONDE, Secretary of the South Shore 
RWAY. Co. 

	

AND THE 	
m 	

Railway Company. 
SOUTH SHORE 

	

RWAY. Co. 	 L. 1 OURVYLLE , 

	

STANDARD 	 H. BEAUCHRMIN, 
TRrST 	 J. M. FORTIER, ' 

J. LEDUC. 
Statement 

	

of Facts. 	(Signed) F. X. CROQUET, 

Witness' 
" Now, from all the circumstances above stated, it 

obviously appears that the raison d'être of the Syndicate 
from its very inception was to operate the road and to 
acquire it. They improved the road very materially, 
operated it, bought bonds with their own money, formed 
a company to take over the enterprise, as they were bound 
to do, bought the railway with their own money, without 
issuing any prospectus and calling for outside money. 

"When they bought the road there was clearly no 
obligation upon the Syndicate to sell it to the South Shore 
Railway Company more than to anybody else, or to sell 
it at all, and for all that they might just as well have sold 
it to the Grand Trunk or the Canadian Pacific Railway 
Company as to the South Shore Railway Company. No 
more obligation to sell it to one than to the other, as 
there existed no mandate. When Tourville bought for 
the Syndicate he clearly had no mandate from the South 
Shore Railway Company, and was not acting in a fiduciary 
capacity for that company. If any mandate he had it was 
clearly from the Syndicate and nobody else, and he bought 
to protect himself and the members of the Syndicate. 
However, they had under the Railway Act to pass it 
over to a company for operation. 
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" There is nothing at common law " says Sedgewick,. 1908 

J., (Hood y. Eden, 36 Can. S.C.R. 484) "to prevent two, • TILE 
MI mercantile,establishments carrying on two separate busi- RAILWAYS 

OB' 
 

` .nesses, uniting for the purpose- of forming A new part- AND CANALS  

`.nership, each association contributing as its share of the.' ou sE0 
`capital of the new partnership whatever, property ' it •. sOUTHERN 

possesses. And in the absence of bad faith or fraud 
R 

 AND
EPAY . TIICEo 

` there is nothing to prevent the members of the new SRwn Cô 
`'partnership from allôting, as among themselves, the STANDARD 
` share of the capital with. which each member, of the /T

ryRAIM
UST 

CL. 
` partnership may afterwards be credited, even although 

statement 
' ` the amount so allotted to him may be from a purely. of Facts. 

"monetary point of view largely in excess of its market 
value.' 
" Of course in this case it appears that the amount of 

$618,000 was not in excess of the market value, but the . 
authority is cited merely to show that when the amount 
is in excess of the market value, the parties are still at 
liberty to re-organize in the manner therein set forth. 
There were here no creditors, no. one 'but the Syndicate 
interested. 

" There was full disclosure of all the transaction to 
everyone having any interest. No one had any right to 
complain, no one did : complain. The contract was 
ratified, adopted and confirmed by the company which 
took the benefit of it, operated it, sold it 'and it has now 
passed into other hands. It is a question unnecessary 'to 
discuss as to whether the contracting parties have, under 
Arts. 1031, 1039 and 2258 of the Civil Code, any right or 
interest upon this contestation as they.' are posterior 
creditors whose rights would be prescribed. 

"Bearing' now in mind the well established ..fact that 
the four gentlemen forming the Syndicate bought the 
railway in question with their own money, improved it, 
formed a company, as was called for by the Act, re-
organized their business under the name of the new com- 

10 
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1908 pany, under the name of the South Shore Railway Corn- 

	

THE 	pany, always owned the railway as well before as after 
MINISTER OF 

RAILWAYS the sale and the formation of the South Shore Railway 
AND CANALS Company, that this company, which was themselves, V. 

	

THE 	never furnished any funds to them, nor did it give them 
QUEBEC 

SOUTHERN any authority or mandate to buy the railway, let us ex- 
RWAY. Co. 

SOUTH 
AND THE amine the jurisprudence bearing upon the subject. 

SHORE 
RWAY. Co. (Cites Burland y Earle (1). 

STANDARD 	
" CIearly, this case of .Burland Y. Earle sets down the 

TRUST principle which must guide us in arriving at a decision 
CLAIM. 

upon the present issues. Repeating what has already been 

	

Statement
of Fac 	said, the company was organized long after the Syndicate 

agreement was entered into, if that has anything to do 
with it. These four gentlemen were shareholders and di-
rectors of the company from tha days of its incorporation 
and could not in any way be called promoters, they were 
always proprietors of the enterprise as well before as after 
the formation of the company who could not give them 
any mandate or authority, as it would mean giving a man-
date and authority to themselves. Then they brought 
and used their own money in the whole transaction, the 
company never supplying any funds. They had, undoub-
tedly, the power to buy a property with the object of 
transferring it to a company which they intended to or-
ganize, and actually did organize. There is certainly no 
impropriety in this. 

" The present case comes within the four corners of the 
Burland case. Burland had no mandate, but he was a 
director, that is all. Burland occupied the position Tour-
ville occupies here. He was a creditor. Tourville was 
a creditor. He was a director of the company. Tourville 
was also a director. The lower courts in that case said 
that as Burland had bought the property with the inten-
tion of selling it to a new company that he must pay the 
profits ; but that was set aside by- His Majesty's Privy 

(1) [1902] A. C. 93. 
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Council, and yet in that case he did not own all the stock 	1908 

as the Syndicate did in the present. No rescission of THE 
NIS 

contract is here possible, but what is asked is to force on 
1'N 
R1AILWAYS

TEROF 
 

the vendors a contract to sell at another price. * * * * AND CANALS 
V. 

"A number of authorities have been cited. Most of T  SE
E 

 
the leading ones are discussed in the Burland case and SOUTHERN 

RWAY. CO. 
actually go to support the view taken by the undersigned AND THE 

upon the present contestation, arriving at the conclusion 8gvTA S  CO E  
( I) that the price of $648,000 was fair and reasonable ; (2) 

STANDARD 
That as the four members of the Syndicate were proprie- TRUST 

AM 
tors of the new company which K as still themselves, and 
as they bought with their own money and not with money oY 

Argument 
Counsel, 

supplied by the company, no fiduciary relation existed 
between themselves and the company and no mandate 
could possibly have ever existed. The parties admitted 
at the argument that the claimants should succeed for 
the $52,994.84 mentioned in the Provisional Report and 
as' above set forth. 

"The contestation of the Bank of St. Hyacinthe and of 
the Attorney-General are accordingly hereby dismissed 
with costs." 

September 23rd, 24th and 80th, 1908. 

The questions arising on the appeals were now argued 
at Montreal. 

A. Geoffrion, K.C., for the Attorney-General of 
Canada. 

F. L. Beique, K. C, and E. Lafleur, K.C., for the 
Bank of St. Hyacinthe. 

J. E. Marlin, K.C., and S. Beaudin, K. C., for the 
Standard Trust Company. 

G. A. Campbell, for H. A. Bodge. 

A. Geoffrion, K.C., on behalf of the Attorney-General 
for Canada, contended that the Standard Trust Company 
was estopped from recovering the amount of its claim by 

1036 
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1908 	the effect of clauses 6 and 7 of the deed of amalgamation, 
THE 	notwithstanding sec. 4 of the Statute of 1905. Neither 

MINISTER OF 
RAILWAYS the Trust Company nor its predecessors in title could re-

AND CANALS
v. 
	ceive a profit on the transfer of the railway, but must 

THE 	account to the company for the whole amount of the QUEBEC 	 P y 
SOUTHERN moneys received. (Cites Gluckstein v. Barnes (1) ; in re 
RwAy. Co. 

AND THE Olympia, Limited, (2) ; Erlanger v. New Sombrero Phos- 
SOUTH SHORE 

RWAy. Co. phate Co. (3).  
STANDARD 	F. L. Beique, K. C., for the Bank of St. Hyacinthe, 

TRUST contended that there was a clear estoppel upon the facts 
CLAIM. 
—  Argument 

of the case against the claim of the Trust Company. (He 
of counsel, cited Arts. 1,508 and 2,048 C. C. P. Q.) 

E. Lafleur, K. a, followed for the Bank of St. Hya-
cinthe, arguing that while the fair meaning of sec. 4 of 
the Act of 1905 was that no claim of any creditor should 
be prejudiced by the merger, it did not relieve anyone of 
the effect of his contacts or any estoppel that might arise 
out of his conduct. The statute did not operate to revive 
any claim that was extinct or barred before its passage. 
(Cites Great North-West Central Ry. Co. y. Charlebois (4). 

J. E. Martin, K.C., for the Standard Trust Company, 
contended that the members of the syndicate were never, 
in any way, trustees of the old road because they had 
recovered judgment against the road in their individual 
capacity. It is impossible to raise an estoppel upon such 
a state of facts. (Cites 60 Viet. (P.Q.) c. 10 ; Hood v. 
Eden (5) ; McCracken v. Robison (6). Our property 
cannot be taken away except upon consideration. There 
is no waiver by any shareholder of his claim or rights. 
Such an issue was not raised in the pleadings; if it had 
been we would have been ready with evidence to meet 
it. The amalgation was never perfected, nor did it 
receive the sanction of Parliament. The deed of 24th 

(1) [1900] A. C. 240. 	 (4) [1899] A. C. 114 at p. 126. 
(2) 16 T. L. R. 564. 	 (5) 36 S. C. R. 476 at pp. 484 et seq. 
(3) 3 App. Cas. 1,218 at p. 1,235. 	(6) 57 Fed. Rep. 375. 



VOL. XII.] 	EXCHEQUER COURT REPORTS. 	 149 

January, 1902, was between the two railways and not 1908 

between the shareholders ; it could not be treated as a 	THE 
MINISTER OF 

waiver by the latter of any of their rights. The claim RAILWAYS 

of the shareholders was never paid or discharged under AND CANALS 

the covenants of the deeds of the 16th October, 1900, and 	THE 
QUEBEC 

24th January, 1902. Every right we had was revived SOUTHERN 
RWAY. Co. 

by the Act of Parliament. 	 AND THE 

S. Beaudin, K C., followed for the Standard Trust Cora- SR`TH SH
AY.

ORE E 

pany, contending that the question raised by the bank at STANDARD 

the last moment was one of fact, and not of law, and TRUST 

should have been raised by the pleadings. Evidence 
CLAIM. 

Argument 
could have been adduced to show that the amalgamation of Counsel. 
was in fact never effected. The grounds of the contes- 
tation before the Referee admitted our claim. There 
was no waiver or abandonment. Not having raised the 
issue in the pleadings it cannot be raised now. It should 
have been threshed out before the Referee. The Act of 
1905 expressly states that it was for the purpose of selling 
the South Shore Railway. The South Shore Railway is 
treated there as in existence as a separate entity, to be 
separately sold. The syndicate was bound to form a 
company to operate the railway. Moreover, by the 
order of the court appointing a Receiver, directions were 
given to keep a separate account respecting each rail- 
way. (Cites Arts. 1039, 1040, and 2258 C. C. P. Q.) 

The bank cannot contest our claim because it existed 
before the bank became a creditor of the road. 

A. Geoffrion, K. C., in reply, argued that the Crown 
had a status to contest the claim of the Standard Trust 
Company because the proceedings here are in the nature 
of a winding-up. Hence Arts. 1039 and 1040 C. C. P. Q. 
do not apply. (Cites Gluekstein v. Barnes (1). 

The question is not only one of estoppel but of release. 
The Trust Company stands in the place of Myers who 
signed the deed of agreement. • 

• (1) [1900] A. C. at p. 256. 
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1908 	The Trust Company cannot invoke the irregularities 
THE 	of the amalgamation authorized by Myers. 

MINISTER OF 
RAILWAYS 	Mr. Martin, KC., cited In re Lady Forrest (Murchison) 

AND CANALS Gold Mine, Ltd. (1) ; Chappelle v. The King (2). V. 
THE 	G. A. Campbell, in support of the appeal of H. A. 

Q,UEB EC 
SOUTHERN Hodge, contended that there should have been a resolu- 

RWAY. CO. 
AND THE ton of the shareholders ratifying the transfer of the pro- 

SO UTH RWA SHORE ert to the Standard Trust Company. R~vAY. Co. perty 	 P 

STANDARD 
TRUST 	CASSELS, J. now (October 31st, 1908,) delivered judg- 
CLAIM. 
---- 	ment. 

Reasons for 
Judgment 	APPEALS of the BANK OF ST. IIYACINTHE and the ATTOR- 

NEY-GENERAL, and of Hodge against allowance of claim of 
the STANDARD TRUST CO. of New York. 

The grounds for the contestation, and the facts relating 
to the claim are fully set out in the report of the Referee 
at page 101 and the following pages. 

There is practically no objection to his findings of fact 
except as to the capacity of the witness Lalonde to value 
the assets of the railway. All the arguments against his 
valuation are mere inferences drawn from previous and 
subsequent sales. Everything connected with the trans-
action was carried out in good faith. I think the Referee 
came to the only conclusion open to him on the evidence 
adduced. I think his conclusion as to the legal result of 
the transaction is correct. The chief authorities relating 
to sales by promoters are set out in his reasons for 
judgment. 

A question bas been raised before me not raised before 
the Referee, namely, that by the documents of 16th Octo-
ber, 1901, and 24th January, 1902, there was a release 
of the claims. 

The validity of the amalgamation between the Quebec 
Southern and the South Shore Railways has been ques-
tioned. It is certainly a question of grave doubt whether 

(1) [1901] 1 Oh. 582. 	 (2) [1904] A. C. 157. 
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or not an amalgamation ever took place. The petitioner 	1908 

in this case had grave •doubts otherwise the South Shore 	THE 
MINISTER •OF Railway would not have been parties to this proceeding. RAILWAYS 

The question being one of doubt and certain shareholders AND CANALS  

of the South Shore claiming that no legal amalgamation 
QUEBEC 

had taken place, Parliament solved the riddle by the SOUTHERN 

statute enacted in 1905, cap. 158 4-5 Edw. VII. I have 
RWAY  

AND
. 
 THE

Co. 
 

copied the preamble and section 4 in the previous judg- SRu AYS co E  
ment. (See ante pp. 40, 41.) • 	

STANDARD 

It will be noticed that section 4 of the statute does not TRUST 
CLAIM. 

declare the amalgamation void, and if in point of fact the 
Reasons for 

amalgamation was valid intervening rights would be Judgment. 

protected. But I think the effect of the statute is that 
while intervening rights may be protected all claims val-
idly existing against the South Shore Railway are 
protected notwithstanding the amalgamation. The South 
Shore is to be sold separately, which could hardly be done 
if for all purposes there was an effective amalgamation. 

In the case in question the terms of the agreements 
of 16th October, 1901, and 24th June, 1902, were not 
carried out. 

It would be a hardship on the Standard Trust Com-
pany if their claim be defeated on a technicality. I think 
Parliament lias protected them, and that the appeals should 
be dismissed with costs. 

Judgment accordingly. 

Solicitor for plaintiff: A. Geo/frion. 

Solicitors for defendants : Greenshields,' Greenshields & 
Heneker. 

Solicitors for Bank of St. Hyacinthe : Beique, Turgeon 
& Beique. 

Solicitor for the Standard Trust Company : J. E. Marlin, 

Solicitor for H. A. Hodge ; G. A. Campbell. 
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BETWEEN 

1908 THE MINISTER OF RAILWAYS 
Cct.31. . AND CANALS FOR THE DU- PLAINTIFF 

MINION OF CANADA... 	 

AND 

THE QUEBEC SOUTHERN RAIL- 
WAY COMPANY AND THE 
SOUTH SHORE RAILWAY COM-  DEFENDANTS. 
PANY.  	J 

HIRAM A. HODGE AND FRANK } 
CLAIMANTS 

' D. WHITE 	.. 	  

AND 

JOHN B. PILLING, E DWARD H. INTERVENING 
LOWELL, CHARLES K. LAW- CLAIMANTS 
TON, JOHN HASSELTINE AND 	AND 
WILLIAM BLOOM    .... APPELLAATS. 

THE ATTORNEY—GENERAL OF 
CANADA A ND THE BANK OF RFSPONDENTS. 
ST. HYACINTHE 	 .. 

THE ATTORNEY — GENERAL OF 
CANADA AND THE BANK OF APPELLANTS 
ST. HYACINTHE 	 

AND 

JOHN B. PILLING, et al.. 	 RESPONDENTS. 

Railway—Bonds — Irregularity in issue —Trustee— Notice—Enquiry—
Transfer of bonds—Bonet fide holders—Sale—Negligence in custody 
of bonds—Liability of company. 

A railway company issued bonds under the usual deed of trust. The 

N. T. C., a body corporate, was the original trustee, but after 
having executed the deed, resigned. Another trustee was appointed 

who signed and issued a' number of the bonds a few days before the 
company passed into hands of a receiver. The bonds on their face 
recited that they should not be "obligatory until certified by the 
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N. T. C., trustee." D., the new trustee, signed the bonds in the 	1908 
name of the original trustee, adding thereto " succeeded by D." The 	

THE 
bonds were also signed by the president and secretary of the corn- MINISTER of 
pany. 	 RAILWAYS 

AND CANALS 
Held, that the apparent irregularity in the signature of the bonds by the 	y. 

trustee was not sufficient to put a bond fide purchaser for value upon 	TRE 
QII$BEC 

enquiry, and that the bonds were valid in his hands. 	• 	SOUTHERN 

2. A certain number of the bonds were handed to H., the president of the RAND mxE
Co. 

AND  
company, by the trustee D., after he had signed them. H. borrowed SOUTH SHORE 
money for his own use from R., and gave some of the bonds as colla- RWAY. Co. 
teral security,•also depositing sixteen of them with R. for safe keeping. PILLING'S 
R. used all the bonds as collateral for a loan subsequently obtained 	CLAIM. 
by him for his own use. The holders of these bonds for value and Statement 
without notice made claim, and they were allowed to recover against of Facts. 

the company on the ground that the company had by their negligence 
in allowing H. to have the bonds under his control made it possible 
for the bonds to find their way into the hands of bond jiide purchasers. • 

APPEAL from the Registrar acting as Referee. 
The facts of the case as presented to the court on the 

appeal fully appear in the following extracts from the 
Referee's final report herein. 

JOHN ,B. PILLING, et al. 

" O n the 13th of March, 1907, quite a while after the 
sale of the railway, which took place on the 8th Novem-
ber, 1905, the Intervening Claimants, John B. 
Pilling, Edward II. Lowell, Charles K. Lawton, John 
Hasseltine and William Bloom were, by leave of the 
Court, allowed, upon giving security for costs in the sum 
of $200.00 each, to file their claims and to intervene in the 
contestations by Hodge and White of the Pro-
visional Report, respecting the bonds of the $3,500,000 
issue part of which being claimed both by the said inter-
vening parties and by the said Ilodge and- White. On 
the 15th May, 1907, their intervention was filed. 

"All parties to the contestation of .the said five inter-
vening claimants having consented to the consolidation.  
of the five claims, upon application, an order was made 
to that effect, On the 13th May, 1907. Thus, while 
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1908 	there are five separate and distinct claims, there is only 
THE 	one set of pleadings on behalf of the said intervening 

MINISTER OF 
RAILWAYS claimants. 

AND CANALS " The plaintiff in the present case, acting in the v. 
TILE 	interests of the creditors at lar a under direction of the QUEBEC 	 b f 

SOUTHERN Court, filed a separate and distinct plea to the interven- 
RwAY. Co. 

AND THE tion of the five intervening parties. 
SOUTH SHORE "The Bank of St. Hyacinthe, a creditor herein, on the li.~vAY. CO. 	 ~ 	>  

PII~I,ING's 14th March, 1908, applied for leave to file a contestation 
CLAIM. of the said intervention of Pilling at al. to the same effect 

s ateinent and purport as the one filed by the plaintiff, declaring that 
of Enacts, 
--- 	the evidence already adduced upon this issue should avail 

upon its present contestation, having no further evidence 
to adduce, and leave, as prayed, was granted the bank who 
then and there filed a contestation in the form and effect 
above mentioned, under the express terms and conditions 
that no costs herein be, in any event, allowed the said 
bank either upon its present application or upon its con-
testation of the said intervention. 

"Hodge and White also filed a joint answer or con-
testation to the intervention of Pilling et al., and were 
ordered to give security for costs in the usual manner in 
favour of the intervening parties, Pilling et al. Having 
subsequently been ordered to give additional security for 
the costs. of the said Pilling et al., and failing to do so, 
Hodge and White's contestation of the said Intervention 
of said Pilling et al., was, on the 26th November, 1907, 
dismissed with costs, and the above plaintiff, or some 
other party, was ordered to continue on behalf of the 
creditors the contestation of the said intervention of the 
said intervening claimants. This leaves, at present, the 
plaintiff and the Bank of St. Hyacinthe alone to contest 
the intervention. 

' ' The hearing of the contestation, of the intervention of 
he said claimants Pilling et al,, was proceeded with partly 
at Boston, on the 18th day of October, 1907. when E. F. 
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Surveyer, Esq., and Mr. French of the Boston bar, 	1908 

	

appeared for the five intervening claimants ; G. A. 	THE 

Campbell, Esq., appeared for Messrs. Hodge and White; 
M
RA~YS E 

A. Geoffrion, Esq., K.C., appeared for the plaintif; and AND CANALS 

	

Hon. F. L. Beique. K. C., held a watching brief for the 	THE 
Bank of St. Hyacinthe, having only taken part in the SOUTIIE 

QUEBEC 
RN 

RWAY, CO. 
issue since the 14th March, 1908. The case was further ANIS THE 

proceeded with at Montreal, on the 4th and 30th days of SRw$ S ,D0 E 

November and on the 2nd day of December, 1907, in 
PILLITG'S 

presence of the aforesaid counsel, excepting Mr. French,. CLAui. 
the American counsel, the Honourable F. L. Beique, and Stat but 

after the 26th November, 1907, Mr. O. A. Campbell 
ceased to appear for Hodge and White. 

"The said intervening parties claim as follows :-- 
"John B. Piling claims the sum of 	 $31,820 00 

being the face value of 29 bonds of $1,000 
each, with interest thereon up to May, 
1907, date of the intervention. 

" Edward H. Lowell claims the sum of 	6,480 00 
being the face value of six bonds of $1,000 
each, with interest as above mentioned. 

" Charles K. Lawton claims the sum of 	6,480 00 
being the face value of six bonds of $1,000 
each, with interest as above mentioned. 

"John Hasseltine claims the sum of , 	3,240 00 
being the face value of three bonds of 
$1,000 each, with interest as above men- 
tioned. 

" William Bloom claims the sum of 	1,080 00 
being the face value of one bond of $1,000, 
with interest as above mentioned. 	---- 
Making the total sum of. 	$48,600 00 
with interest as above mentioned. 

" The evidence, whether plaintiff's or defendant's, 
whether offered on behalf of Hodge, White or Pilling et 

at., or the Bank of St. Hyacinthe, on the Hodge and 
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1908 	White contestation, has been made common to all the 
THE issues. 

MINISTER OF 

	

RAILWAYS 	" It will be noted that although the intervening parties 
AND CANALS only received possession of these bonds as collateral 2'. 

THE 	security, they are all now making claim for the face value QUEBEC 
SOUTHERN of the said bonds. Unless a regular sale of the bonds 

RWAY. Co, 
AND THE has been made they clearly can only recover the amounts 

SOUTH SHORE for which these collaterals were pledged. 

	

RWAY. Co. 	 P g  

	

PILLI\O'S 	
"This claim originated in the following manner : H. 

CLAIM. A. Hodge, the late President of the Quebec Southern 
Statement Railway Company and a claimant herein, claims as his, 
of Facts 

42 bonds of the $3,500,000 issue which he says he took 
in exchange for 50 bonds of the $100,000 second mort-
gage issue which, as we have already seen, bad been 
cancelled by the company. His claim for the 42 bonds, 
numbered from 43 to 84, inclusive, has been dismissed on 
his contestation of the Provisional Report. (See supra.) 

" Some time after the railway had been placed in the 
hands of the Receiver and after the sale of the railway 
had been ordered and notices calling for tenders had 
been published, both in the American and Canadian 
papers, the said II. A Hodge placed in the hands of one 
G. I. Robinson, jr., a broker of Boston dealing in real 
estate, mortgages and notes, 29 of his bonds of the issue 
just mentioned, as collateral security for a loan to him for 
his personal use and advantage, on a note of $5,000. This 
note bears date the 23rd December, 1901, and is filed as 
Exhibit P-1. 

" Hodge contends (p 104) that the note after it left 
his possession was altered by adding the words "three 
months "; that there was no delay mentioned at first, and 
that the addition was made without his consent and 
knowledge. 

" Now on this note of $5,000, Hodge says he was to 
receive $4,775, but :only actually received $3,500. Asking 
Robinson for the balance of the amount which should 
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. 	have been advanced to him under the terms of the note, 	isos 

Robinson suggested the second note for the same amount, 	THE 
MINISTER OF 

dated the 28th March, 1905, being a renewal of the note RAILWAYS 

of the 23rd December, 1901, giving Hodge a receipt or AND CANALS 

document showing the latter had only received $3,500 on 	THE 
QUEBEC 

the note. This receipt is filed herein as Exhibit P-3. 	SOUTHERN 
RWAY. Cu. 

" The loan was never completed,' and the bonds were A\ll TxE 

disposed of by, Robinson without Ilodge's knowledge, V„TAr S Ho E 
he never being called upon to pay the loan or informed 

Plrarn~ss 
that the bonds would be disposed of in accordance with Cr .uM. 

the terms of the loan by Robinson, although the latter sta'Oment 
of Facts. 

knew what was.Hodge's address and could have notified 
him had he wished to do so. 

" Robinson also came into possession of 16 other bonds 
of the same issue under the following circumstances. 
These bonds are numbered from 85 to 100 inclusively. 

" Hodge tells us that he was on bis way to- the Trust 
Company to deposit these bonds in a safe deposit tox he 
had there, and Robinson, in whom he then had great 
confidence, said to him : ' Why not leave them here with 
me, why pay box rent, I have a safe, _ etc.' Hodge then 
left these 16 bonds with Robinson, for safe keeping only. 
The latter gave him in return a receipt for the same dated 
4th February, 1905, filed herein as Exhibit P-4, and 
reading as follows : ' Received of H. Hodge, 16 Quebec 
Southern Railway Company bonds, 85 to 100 inclusive., 
to be returned on call.—(Signed) George I. Robinson, jr.' 

" Hodge says (p. 116) he considers these 16 bonds as 
the property of the company, because they had never left 
the company for value, and'he was not the owner of them. 
He .had found these 16 bonds among papers of the com-
pany he bad in Boston, and as an officer of the company 
he entrusted them to Robinson for safe keeping only. 

" These 16 bonds will be. designated as " stolen bonds " 
when' we come to deal with them, Robinson having no 
property whatevér in them, and no right to give them. 



158 	 EXCHEQUER COURT REPORTS. 	[VOL. XII. 

1908 	out as collateral security on loans for his own use with 

MRI 
l 	THE 	the further right to sell in default of payment. 
RAIL W AR 

YS
O F 

" Having established how all these bonds came into AiL 
DAN CANALS the hands of Robinson, the person who handed them over V. 

THE 	to the several intervening claimants herein, we will now 
QUEBEC 

SOUTHERN deal with the claim of each of the intervening claimants." 
RWAY. Co. 

AND THE 
SOUTH SHORE 	 JOHN OHN B. PILLING. 

RWAY. Co. 
" On the 15th day of March, 1905,—that is, between 

PILLIN C'S 
CLAD,. the date of Hodge's first note (23rd December, 1904,) and • 

Statement his renewal note (28th March, 1905,) John Hasseltine, a 
of Facts. 

note broker of Boston, and an intervening claimant herein, 
came to Pilling with 29 bonds of the Quebec Southern 
Railway, numbered from 57 to 85, inclusive, representing 
that these bonds came to him through Robinson who had 
told him they were worth 60 cents on the dollar, and, 
acting for Robinson, asked to borrow $12,000 on them. 
Pilling then went to Robinson, who told him other people 
were buying these bonds, and that they were being ac-
cumulated at Montreal, to get them together to be 
sold to a railway company, and that he had already 
sold some to Collins & Fairbanks, but made no inquiry 
from this firm, relying entirely on what Robinson said. 
The latter further added that the bonds were scattered 
around, and that at present various people had bought 
them. He was raking them together, and the money he 
was getting on the loan was for the purpose of purchasing 
some more. 

" At the time Pilling made the loan, he did not know 
Hodge and of the company being in the hands of a Re-
ceiver. 

"After hearing what Robinson and Hassel tine told him, 
be made the loan of $12,000, taking the 29 bonds as col-
lateral, and was also given the note from some one of the 
name of Shepherd, whom he did not know. The note 
reads as follow :- 
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$12,000. • 	 BOSTON, March 15, 1905. 	1908 

	

Four months after date for value received, I pro- 	THE 
N IIS 

mise to pay to myself; or order, Twelve thousand dol- MRAILWAYS
TEROF 

 

lars, having deposited as collateral security for pay- AND vANALS 

ment of this or any other direct or indirect liability 
QT E 

or liabilities of ours (mine) due, or to become due or SOUTHERN 
RWAY. CO. 

that may hereafter be contracted, the following AND THE 
SOUTH SHORE property  : 	 RWAY. Co. 

$29,000 Quebec Southern 1st Mtge. 4s. 	k'ILLI.G'S 
With full power and authority to sell, transfer, CLAIM. 

assign and deliver the whole of said property, or any sof râ tst 

	

part thereof, or any additions thereto, without noti- 	-- 
ce or demand, either -at public or private sale, or 
otherwise, at the option of the holder of this note, 
upon the non-payment or non-performance of this 
p.omise, or the non-payment of any or either of the 
liabilities above mentioned, at any time, and after 
deducting the legal or other costs or expenses for col-
lection, sale and delivery, to apply the residue 
of the proceeds of such sale so to be made to 
pay any, either or all of said liabilities as said holder 
shall deem proper, returning the surplus, if any, to 
the undersigned. Should the market value of any 
security pledged, in the judgment of the holder or 
holders hereof, decline, I hereby agree to deposit on 
demand, which may be made by a notice in writing, 
sent by mail or otherwise to my residence or place of 
business, additional security, so that the market value 
shall always be at least 20 per cent.' in excess of 
$12,000. Failing to deposit such additional col-
lateral, this note shall be deemed to be due and pay-
able forthwith anything hereinbefore expressed to 
the contrary notwithstanding, and the holder or 
holders may immediately sell at public or private 
sale, the collateral, then held for the payment of this 
or any other liabilities above mentioned, and apply 
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1908 	the net proceeds, after deducting the costs and 
THE 	 expenses, to pay this, either or any of said liabilities 

MINISTER OF 

	

RAILWAYS 	as said holder may deem proper. 
• AND CANALS 	 It is agreed that the holder or holders of this note 27. 

THE 	 or any person in his or their behalf may purchase at QUEBEC 

	

SOUTHERN 	any or either sale or sales of said collateral. 

	

RWA THEE 	
Due July 15th, 1905. AND  

SOUTH SHORE 

	

R~VAT. CO. 	 Payableany   at 	Bank or Trust Company in Boston. 

	

PILLING'$ 	
(Signed) FRANK H. SHEPHERD, 

CLAIM. 	 Notify at 34 School St. 

	

Statement 	(Endorsed) FRANK H. SHEPHERD, 
of Facts. 

GE{ •. I. ROBINSON, Jr." 
"When the loan was made he paid no attention to this 

note, relying on the collateral, which Robinson told him, 
belonged to Shepherd. From the evidence it would 
appear that Sheperd was a fictitious person, although his 
address appeared at the foot of the note in the following 
words under his signature: " Notify at 34 School St." 

"At the maturity of the note Pilling went to Robinson 
with his note and collateral for payment, and has 
constantly tried, without success to get the money. 
Pilling then gave instructions to Hasseltine, who is a 
licensed auctioneer, to sell the bonds under the terms and 
conditions of the note, with the object of obtaining the 
property in the bonds. Hasseltine, in compliance with 
his instructions, gave notice to Robinson and Pilling. 
The bonds were accordingly sold on the 19th January, 
1907,. by IIasseltine, and Piling became the purchaser for 
$13,180. Filed as exhibit 1, C-13, is an extract of his 
minute book showing such sale. 

"On the note of $12,000, Pilling received $240.00 at 
the time of discounting it. 

"Neither Hasseltine nor Piling ever removed any of 
the coupons from the bonds. 

" On reference to the note it will be seen that it is 
therdin provided that after the bonds are sold, in the 
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manner therein set forth, and after the payment of the 	1908 

liabilities therein mentioned, the surplus is to go to the 	THE 

maker of the note. Thus the claimant holding 	R first 
IŸRAILTE

AILWAYS 
z of 

these bonds as pledge and becoming the owner of the•same AND CANALS 

after the sale, subject to the conditions mentioned in the 	THE 
QUEBEC 

note, remained practically in the same position as. a SOUTHERN 
RWAY. Co. pledgee, with the difference, however, that he is to add AND THE 

to the amount due him the costs or expenses of collection, SRW YS  Co 
I. 

sale and delivery. 
PILLING'S 

"The claimant is therefore entitled to recover the CLAIM. 

amount of the loan with interest. Now there is no starement 
of 1+aots. 

interest, or rate of interest, mentioned in the note ; there-
fore he is entitled to recover the rate of interest mentioned 
in the bonds. There is no evidence respecting the costs 
or expenses for collection, sale and delivery. 

The amount recoverable is, therefore...,.. $12,000 00 
with interest thereon from the 15th March, 
1905 (date of the note), . to the 8th day of 
November, 1905 (date of the sale of the 
railway), at the rate of 4 j per annum, 
viz :....  	 . $312 99 
from which should be deducted 
the sum of    240 00 
the amount of interest or the dis- — 
count paid at the time the moneys 
were paid, leaving the sum of 	72 99 	72 99 
which should be added to the 
capital, making the total sum of 	 --- 	$120,72 99" 

EDWARD H. LOWELL. 

" The claimant was cashier of the Winsmett National 
Bank for 171 years, and while in such employment, during 
July, 1905, he negotiated a loan to Robinson for $3,375, 
when the latter placed with him six bonds of the Quebec 
Southern Railway as collateral, telling him they were 
worth 60 cents on the dollar. The claimant negotiated 

•11 
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1908 	two separate cheques, one on Georgetown and one on the 
THE 	First Ward National Bank of East Boston, and cashed 

MINISTER OF 
RAILWAYS the two cheques, holding the bonds as collateral. One 

AND CANALS cheque has John Hasseltine as maker and V. 
THE 	was for  	. $ 875 00 

QUEBEC 
SOUTHERN and the other had Burnham of Georgetown 

RWAY. Co. 
AND THE as maker and was for  	2,500 00 

SOUTH SHORE 
RWAY. CO. 

PILLING 'S 
$3,875 00 

CLAIM. and he cashed these cheques in his capacity as cashier of 
statement the bank, with the bank's money. 
of Facts. 

" At maturity the cheques were not paid, and claimant 
assumed the obligation. 

" These six bonds are part of the stolen bonds and no 
overdue coupons were attached to them at the time of 
the delivery of the same to the claimant. 

" On the 25th January, 1906, George I. Robinson, jr., 
sold, transferred and assigned these bonds to the claimant 
as appears by Exhibit LC-10, filed herein, in settlement 
of all Robinson's obligations to him. 

" A discount of $5 was paid on the $875 cheque, and 
one of $25 on the $2,500 cheque. The claimant received 
$275 from the Plunger Co. in full settlement of the $800 
mentioned in Exhibit I.C.-9, and incurred expenses to 
the amount of $50 on the Ross note (p. 72), 

" These six bonds having been sold to Lowell in pay-
ment of Robinson's obligations, Lowell is now entitled 
to the face value of these bonds, i.e 	 $6,000 00 
with interest thereon at the rate of 4%,  say, 
from the 8th July, 1905, to the 8th November, 
1905 	 80 00 

making the sum ot.    $6,080 00 
which is the largest amount to which claimant can be 
entitled. 
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There is absolutely no evidence, either documentary 	1908 

or oral, establishing that any interest is recoverable, or if 	THE 
MINISTER O1 

so, at what rate. We have then to come to the bond to RAILWAYS 

establish this rate of 4%. 	 AND vANALS 

" Now Lowell says at page 67 of his evidence that he Q~ Bao 
cannot give the date at which this loan was made, but SoaTHERN 

RWAY. Co. 
that it was in July, 1905, and I have found for the pur- AND THE 

poses of this case that it is the 8th, to make an 	SoIITx SHORE even four RwAY. CO. 

months of interest. 
From the amount so allowed should be 

deducted all the claimant has received on 
account, viz.:— 
The sum of 	  $5 00 
and 	  ...  	25 00 
respectively received by way of discount at 
the time the loans were made. 

Then coming to his letter of the` 18th 
February, 1907, filed herein as exhibit T.C.-9, 
it would appear therefrom that the claimant 
received, on account of all these . obligations 
,of Robinson for which the bonds were ultima-
tely transferred, the sum of... $275 00 
Less expenses amounting... 	50 00 

leaving the sum .of 	$225 00 
Then the sum of 	 700 00 
on account of the $2,500 note, together 
with the interest on $2,500, on which 
th einteresthas been paid from October 
6th, 1905, to May 16th, 1906 ; repre- 
senting the sum of 	  ...... 240 82 

making the sum of 	......  	$1,195 82 

PILLINQ'S 
CLAIM. 

Statement 
of acts. 

which should be deducted from the 
grand total, leaving the net sum of.... 	.$4,884,18 

11 
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1908 
	

which the claimant is entitled to recover. 
THE 

:MINISTER OF 	 CHARLES S. LAWTON. 
RAILWAYS 

AND CANALS
V. 
	« The above mentioned Geo. I. Robinson, jr., in the 

THS. 	course of the month of February 1906 several months QUEBEC 	! 	7 
SOUTHERN after the sale of the railway herein, approached one Cos- 

RWAY. CO. 
r AND THE tello Converse and asked him for a loan of $1,200 for one 

'SOUTH SHORE 
RWAY. Co. month, on the collateral of six bonds of the Quebec 

PILLINE3'S Southern Railway. The bonds are numbered respectively 
CLAIM. 91, 92, 96, 97, 98 and 99, and form part of the sixteen stolen 

Statement bonds above mentioned. Robinson then stated to Con- of F 

verse that the bonds were worth 40 cents on the dollar, 
and thought that within a short time, probably a month, 
they would bring more. He then looked up the Financial 
Chronicle and found out that the Quebec Southern Rail-
way was a long road and that the road was in the hands 
of a Receiver. Converse did not make any inquiry to 
verify whether the bonds were worth 40 cents nor did he 
ask Robinson how they came into his possession. 

" Converse then discounted the note, which was at one 
month's time. That note of $ 1,200 was dated the 21st 
February, 1906, at one month. The note was taken up 
and another one given at the end of the month for another 
month, and then month by month until the note of Oct. 
22nd, 1906, was finally given at one month, Albert 
Adamson, Jr , being the maker and Geo. L Robinson, Jr,, 
endorsing it. The note is filed as Exhibit I.C.-6. Con-
verse says he does not know who Adamson is. Robinson 
paid $6.00 each month when the notes were renewed. 
The sum of $6.00 had been paid also at the time the note 
of October, 1906, was discounted. 

" Later on Converse endorsed the note to his clerk, C. 
K. Lawton, without recourse, and the bonds were placed 
in the latter's hands as a matter of convenience to Con-
verse. The present claimant holds them for him and 
Lawton has filed the claim. 
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" The bonds are still held by Lawton as collateral or 	1908  
pledge as they were never sold, and although the coupons 	THE 

of October, 1905, are cut from the bonds,they 	pinnedRA  are 	
SINIILST

WAYS
ER of 

to the six bonds respectively. 	 AND CANALS 
V. 

" Charles K. Lawton, the present claimant and the 	THE 
QUEBEC 

general clerk and secretary of Converse, was present SOUTHERN 

when Robinson came to make the loan in the manner 
RWAY 

AND
. 
 THE

Co. 
 

above mentioned and confirms Converse's statement SOUTH Si 
"Pp 
	

CORE 
AY. Co. 

that Robinson said the bonds were worth 40. 11e then ŸILLIN(3°S 
turned up the Commercial and Financial Chronicle and CLAIM. 

found, among other things, that G. C. Dessaulles, on statement 
of Facts. 

21st March, 190 I, had been appointed Receiver, and that 
an application to issue $20,000 Receiver's certificates 
made (p. 46.) Then referring from this quarterly to a 
weekly issue of the paper found that tenderu would be 
received for the purchase of the road until November 2nd, 
1905, etc., etc. 

" After maturity, when inquiries were made, Robinson 
would say that the matter was progressing ; but no 
demand was ever made to the maker of the note, except 
through Robinson's office. 

"Robinson has presently left Boston, having appro-
priated to himself funds which did not belong to him. 
Lawton has written to Robinson asking him to be in 
Boston to be examined, and offered to pay his expenses. 

"Robinson answered, among other things, that an 
attorney should get a writ of protection for him while in. 
the city. 

"Clarence F. Eldridge, a Barrister from Boston, 
testified that he knew Robinson and had been unable to 
make arrangements to get him at Boston at the time of 
this examination. "He could not get the people to with-
hold their judgment." 

" This claim is then based on this note of $ 1,200 of the 
22nd October, 1906. No mention is therein made of 
interest, therefore, if interest were to be paid, it must be 
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1908 	the rate of interest mentioned in the bonds. However 
THE 	as interest is allowable herein, only up to the date of sale 

MINISTER OP 
RAILWAYS of the railway, viz., the 8th November, 1905, no interest 

AND CANALS is allowed, and as this case is clearly a case of pledge, the V. 
THE 	claimant is entitled to recover the sum of $1,200, the 

QUEBEC 
SOUTHERN amount for which the bonds were pledged, without 

R WAY. CO. 
AND THE interest, for the reasons above mentioned. The sum of 

SOUTH SII)RE $6.00paid at the time the loan was made representing R~~Ax. CO. 	 P 	g 
PILLIrG'S 

interest thereon for one month should be deducted, 
CLAIM. leaving the net sum of $1,194, which the claimant is 

Statement entitled to recover." 
of Facts. 

JOHN HASSELTINE. 

"The claimant is the same John Hasseltine already 
spoken of in dealing with the claim of Pilling, and as 
most of the representations made to Pilling with respect 
to his loan were made by Hasseltine, we must necessarily 
conclude that Hasseltine stands in the same position as 
Pilling, and for the same reasons must share the same 
fate. 

"At about the same time of the Pilling deal, Hasseltine 
procured a loan for Robinson on four bonds. One of 
these was placed with Pilling, and some of them were 
placed with ,Amy W. ['olden. Three of these bonds 
came to him, as, at maturity, he had to pay the note he 
had endorsed for the loan, and in September or October, 
1906, he returned to Robinson some of his obligations 
and took an absolute title to the bonds which had come 
to his possession in the latter part of March or April, 
1905, as collateral. IIe claims he knew of the Receiver-
ship only at the end of 1905; but that was before he took 
the bonds in full settlement with Robinson in 1906. 
The amount of these obligations would hardly amount 
to $3,000. He himself having placed the bonds with 
persons and made himself liable on the paper, net the 
notes and took the bonds. 
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These three bonds are respectively numbered 0048, 	1908 

0094 and 0095. The two latter are part of the stolen 	THE 
INISTE 

bonds. No overdue coupons are attached to the three M RAILWAYS
ROF 

 
AND CANALS bonds. v. 

Now from the above it will be seen that Hasseltine is 	THE 

entitled to recover the sum of $3,000, with interest there- SOUTHERN 
RWAY. 

1'FICo, on at 4 per cent. from the 1st April, 1905, to the 8th No- AND E 

vember, 1905, amounting to $72.66, making the total sum SH`v ŸS 
Lo 

 E 

of $3,072.66. " 	 PIDLIND,s 
WILLIAM BLOOM. 	 CLAIM. 

" This claimant carrying on a wholesale, woollen busi- sof 4zt 
ness at Boston, is also engaged in the " business of buying 
papers, mercantile paper, and of loaning money on securi-
ties"(p. 58), and knows Robinson since about 1903 or 
1904, and made acquaintance with him in 1903 when he 
(Robinson) sent his secretary up to the claimant with 
some papers and kept dealing with him quite extensively, 
as his reputation was then very good. 

"In May, 1905, claimant lent Robinson $2,500 on 
eight Quebec Southern Railway bonds, and got also 
Robinson's note as collateral, but the loan was paid. 
Absolutely no representations were made: to him at the• 
time those bonds were handed to him (p. 60) and he 
made no inquiry at that time, and when the note was 
paid• Robinson took back the bonds. 

" On the 2nd. March, 1906, Robinson borrowed again 
from the claimant the sum Of $800 on his. (Robinson's) 
note and three bonds, and that loan was again taken up 
on the 2nd April, and the bonds were handed back to 
Robinson who came back.on the same day, 2nd April,. 
1906, with one bond and borrowed $250, which again 
was paid and the bond was given back to Robinson. 
Finally the claimant on reference ,to his books, stated 
that on April 2nd the loan was $275. On May 2nd it. 
was $265, and on June 4th it was $250. On July 6th, 
$_'50, and renewed August 6th for $250. 



168 	 EXCHEQUER COURT REPORTS. 	[VOL XII. 

1908 	" The note of fith August, 1905, for $250, remains 
THE 	unpaid, and a copy thereof is filed as Exhibit 1.C.-8, 

M INISTER OF 
RAILWAYS with the bond No. 088, which was given as collateral. 

AND CANALS 
v 	This is one of the stolen bonds, and it had been received 

THS 	by claimants on the 2nd April, 190x'. On reference to 
QUEBEC 

SOUTHERN the bond it will appear that on the 2nd April, 1906, 
RWAY. CO. 

AND THE when he received the bond, there was one overdue 
SOUTH SHORE coupon of the 15th October,1905,still attached to  RWAY. CO.. P 	 it, 

although the claimant in his evidence, undoubtedly 
through inadvertence, stated that all matured coupons 
had been detached when he got the bond. However, 
perhaps this is one of the bonds he had previously 
received during May, 1905, and had returned to Robinson. 
After the note became due claimant made inquiry of 
Kidder, Peabody & Company about the Quebec Southern 

Railway, and was told for the first time the road was in 
the hands of a Receiver. 

" Claimant received $2.50 at the time he discounted 
the note. There was never any sale of the bond, so be 
holds it as a pledge ; therefore he is entitled to recover 
the sum of $247.50 without any interest, as interest could 
.only run to the date of sale on the 8thNovember, 1905. 

" Now, dealing in a general manner with these claims, 
whatever may be said should be prefaced by the state-
ment that the undersigned finds that these five claimants 
are bona fide holders of the bonds, having acquired them 
in good faith. Doubtless the maxim Omnia praesumun-
tur rite esse acta would have thrown the burden of proof 
upon the other side in this proceeding, but the onus of 
establishing good faith was voluntary assumed by the 
claimants, and they adduced evidence of the facts above 
related, with that object in view. 

" They are entitled, under the circumstances, to recover 
respectively the amounts hereinafter set forth, unless 

PILLING'S 
CLAIM. 

Statement 
of Facts. 
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some important reason or fact is found to put them upon 	1908 

their inquiry. 	 THE 
MINISTER OF 

" The National Trust Company were appointed Trustees RAILWAYS 

for the bond issue of 3,5 )0,000 under Deed of Trust of AND vANALS 

the 10th June, 1902, and resigned, before signing any of 	Z'$E 

the bonds, on the 27th February, 1904, when J. M. M. SOUTHERN 
R1YAY. CO. 

Duff was ap: ointed Trustee in their place and stead, and AND THE 

he afterwards signed whatever bonds of that issue the SOUTH 
tr 
. U YSHORE E  

company had at that time in its possession. Duff's appoint- PILL, c 's 
ment appears under Notarial Deed of the 27th February, CLAIM. 

1sî04, filed herein as Exhibit No. 28. He was first ap- Sops  t 

pointed by the Executive Committee, and that appoint- 
ment was subsequently confirmed at a meeting of the 
shareholders of the company. 

" It is contended by the plaintiffs that the resignation 
of the National Trust Company does not comply with the 
requirements of the provisions of the Trust Deed, in so 
far as the notices provided by the Deed of Trust of such 
resignation were not given. But there was ,no occasion 
to give notice. To whom could it be given ? There were 
no bondholders at the time the National Trust Company 
resigned. The bonds had not been signed, and were 
neither issued nor delivered. 

" It is contended by the plaintiff that as the bond 
contained on its face the stipulation that " it shall not be 
obligatory until certified by the National Trust Company, 
Limited, the Trustee herein named," that it cannot be 
valid without such signature, and that the purchaser of a 
bond is put upon his inquiry by the fact that the bond is 
signed in the following manner : " National Trust Com- 
pany, Limited, Trustee, succeeded by J. M. M. Duff, 
Trustee." It was clearly the duty of the company to see 
that the bonds were issued in correct form, and it is now 
estopped from setting up a breach of that duty as against 
a third party, a bond fide holder of 'such negotiable instru- 
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1908 	ment. See Bigelow's Estoppel (1) ; Oakland Paving Co. v. 
THE 	Bier (2) ; Weyanwega y. Ayling (3) ; Bentick v. London, . 

MINISTER OF 
RAILWAYS Joint Stock Bank (4); Harrison et al. y. Annapolis & Elk R. ~L~VA  

AND CANALS R. Co. (5); Willoughby y. Chicago &c. Stock Yards Co. 
THE 	(6) ; Fournier v. Cyr (7) ; 5 Cyc. 796, vo. Bonds; 16 Cyc. 

QUEBEC 
SOUTHERN. 1 52, ve. Validity of Bills, &c.; 7Am. & Eng. Ency of Law, 
R wAY. CO. 
AND THE 2nd Ed. pp. 783-4 23 pp. 835, 837; Reed v. Vancleve (8) ; 

SOIITH 	AdamsS 	v. IrvingNational  aonal Bank 	The statute creating Co.
Ixo:E   (9). 	 ti g 

C7LLI11G°, the company does not place any restriction on the man- 
CLAnI. ner in which the bonds are to be made or signed. The 

Statement authentication of the bond-s is a voluntary or arbitrary 
of Facts. 

provision of the company and one that could be waived 
ad nutum. 

" The Trust Deed itself says that " The Trustee " 
means The National Trust Company, or any other party 
or Trustee who for the time being shall be Trustee under 
these presents. It further provides that in the event of 
the resignation of the Trustee, a new Trustee may be 
appointed. It cannot be contended that the _National 
Trust Company had not a perfect right to resign, and that 
the company had not a perfect right to appoint a successor. 
The bond on its face appears complete, good and valid. 
It is signed by the President and the Secretary of the 
company and by a Trustee. Is that not sufficient for a 
bona fide third person ? The company, or the creditors 

-acting in its place, are obviously estopped under the 
circumstances from setting up the alleged irregularities 
or any of these formalities for which they are responsible. 
These bonds were certified by Duff, the duly appointed 
Trustee of the company, and after certifying them they 
are handed by the Trustees to the President of the 
Company. 

(1) 4th ed. 528-5:36. 	 (5) 50 Md. 490. 
(2) 52 Cal. 270. 	 (6) 50 N. J. Eq. 656. 
(3) 99 U. S., 112. 	 (7) 64 Maine, 32. 
(4) (1893,) 2 Ch. 120. 	 (8) 27 N. J. Law, 352. 

(9) 116 N. Y. 606. 
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" The broad proposition laid down by Abbott C.J., (1) 	1908 

that whoever is the holder of a negotiable instrument 	TIlE 
MINISTER OF 

' has the power to give title to any person honestly ac- RAILWAYS 

quiring it" is accepted and confirmed by Lord Halsbury AND CANALS 
V. 

in the case of London Joint StQck Bank v. Simmons (2) Q
UEBEC 

• and is also accepted as a sound guidance in this case. In SOUTHERN 
RWAY. CO. 

the same case the learned Chancellor observed that it AND THE 

cannot be accepted as law that in every case one at his SRwAY Co E  
peril must inquire whether an agent with whom he is pILLINU,s 
dealing has the authority of his principal. 	 CLAIM. 

" Then the leading case of Murray v: Lardner (8) in Stitenient' 
of Facts, 

which the English law upon this subject is reviewed, is 
authority for the proposition that a bond payable to 
bearer stolen before maturity is valid in the hands of a 
bona fide purchaser for value. See also upon the same 
subject Young'v. McNider (4), Abbott's Railway Law 
of Canada, 111; Doty v. Oriental Print Works Co. (5) ; 
Miles y. Robert (6) ; Goodmaa v. Harvey (7) ; Goodwin v. 
Robarts (8) ; Gorgier y. Médville (9) ; Swift r Tyson (10) ; 
Goodman y. Simonds (11) ; Browny. Spofford (12) 
Swift y. Smith (13) ; Pana v. Bowler (14) ; Purdy's 

• Beach on Private Corporations (15). 
" The line of demarcation between the fraud which 

does not affect the bona fide holder for value and without 
notice and that which makes null and void the negotiable 
instrument in all bands whatsoever is somewhat narrow 
and difficult to distinguish, as the distinctions are often 
very fine. 

(1) Gorgier v. Mieville, 3 B. & C. 	Rul. Cas 199. 
at p, 47. 	 (9) 3 B. & C. 45.47, 5 Eng. Rul. 

(2) (1892), A. C. 201, at p. 212. 	Cas. 198. 
(3) 2 Wall. 110. 	 (10) 16 Pet. I. at p. 22. 

, (4) 25 Can. S.C.R., 272. 	(11) 20 How., 343. 
(5) 67 Atlantic Reporter, 586. 	(12) 95 U.S., 474., 
(6) 76 Fed. Rep. 919. 	 (13) 102 U.S., 442. 107. 
(7) 4 Ad. & El. 870. 	 (14) 107 U.S., 529. 
(8) 1 App. Cas. 476-497, 5 Eng. 	(15) Vol. 3, p. 1153. 
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1908 	" The company was guilty of negligence in respect of 

	

THE 	these bonds, by means of which an opportunity for fraud 
m INISTER OF 

RAILWAYS has been created. This lies in the facts above set forth, 
AND CANALS by which it appears that Hodge, the President, was given U. 

	

QIIi E 	
unrestricted possession of the bonds, and enabled to convert 

SOUTHERN them to his own personal use. That Hodge was himself 
RWAY. Co. 

AND THE deceived by Robinson does not alter the responsibility of 
S U YS. C

o 

L the company towards bona^ fide purchasers for value with- 

PILLING 'S out notice. Weimer v. Gill (I) ; Bentick v• London 
CLAIM. Joint Stock Bank (2) ; Long Island Loan and Trust Co. 

statement v. Columbus C. & I Ry. Co. (3) ; Provident Life Trust 
of Facts. 

	

--- 	CO. y. Mercer County. (4). 
" To sum up, the undersigned is of opinion (1) that 

with respect to the more general question of the form and 
apparent validity of the bonds in the hands of bond file 
purchasers for value, there is nothing upon the face of 
these negotiable instruments to put the purchasers upon 
inquiry, and so lay the foundation of constructive notice 
of any invalidity therein ; (2) the undersigned finds as a 
fact that to bond fide third parties the said bonds were 
duly certified by the proper trustee of the company, and 
were in all other respects good and valid; (3) that the 
company was negligent in allowing Hodge unrestricted 
possession of the bonds, and that whether such bonds 
reached the hands of bon& fide purchasers for value by 
reason of Hodge's deliberate breach of trust towards the 
company by using them as collateral security for a per-
sonal loan, or by reason of their being stolen from him, 
does not alter in any way the liability of the company 
towards the said purchasers of such negotiable instru-
ments. 

" The stronger equity is obviously in favour of the bond 
fide holder for value, and when one of two innocent per-
sons must suffer, and in the present case it is as between 

(1) [1905]2K.B. 181. 	 (3) 65 Fed. Rep. 455. 
(2) [1S931 2 Ch. 120. 	 (4) 170 U.S., 593, 604. 
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the company or the creditors representing it, on the one 	1908 

hand, and the bond fide holders of the negotiable instru- 	THE 
MINISTER OF ment on the other,—the one who does the act from which RAILWAYS 

AND CANALS the loss results, must bear it. 	 v 

	

"Therefore the claimant, John B. Pilling, 	
QT E C 

is entitled to recover the said sum of.. 	 $12,072 99 SouTHERN 
A . The claimant Edward II. Lowell, the sum of.. 	4,884   18 Rw AND

Y. 
 TII
c

E
o 

 
do 	Charles K. Lawton, do .. 	1,194 40 SR H S Cô E  
do 	John Hasseltine, 	do 	.. 	3,072 66 

PILLING'g 

do 	William Bloom, 	do .. 	247 50 CLAIM. 

Statement 

Making the total sum of.. 	  $21,471 38 "Facts. 
"These amounts will be allowed with privilege against 

the amalgamation after giving effect to and working out 
the operation sec. 4 of ch. 168 4-5, Ed. VII. 

"The claimants have already been allowed costs on the 
issue as between themselves and Hodge and White, 
when the latter's contestation was dismissed with costs, 
for want of giving additional security. 

" The undersigned is of opinion that no costs should be 
allowed upon the present contestation as between the 
plaintiff, the Bank of St. Hyacinthe, and the said five 
claimants. Indeed, these . claimants must stand in the 
same position as all 0th°er creditors. They were duly called 
in due course of law to file their claims at a given time,. 
and failed to do so, but came at the last moment asking 
the indulgence of the Court to file their claims and 
intervene in the contestation of Hodge and White. Had 

' they filed their claims at the same time as.  all the other 
creditors did, they would, in all probability, have been 

allowed, without contestation, and in every case without 
costs. The creditors or the mass cannot, under the cir-
cumstances, be made pay and charged with these costs. 

" There will be no costs to any of the parties on the 
present .intervention and contestation, excepting, how-
ever, upon the contestation between Hodge and White 
and the intervening claimants, as above mentioned. 
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1908 	 September 30th and October 1st, 1908. 
LLB 	The appeal now came on for argument at Montreal. 

MINISTER OF 
RAILWAYS 	F. F. Surve er for Pilling,and the other intervening AND CiAl\ALS  	 Z7 

"• 	claimants ; THE 
QUEBEC 	A. Geoffrion, 	for the laintiff, the Att 

SOUTHERN 	K.C., 	p 	 orne.1y 

RWAY. Co. General of Canada and the Crown ; 
AND THE 

SOUTH SHORE F. L. Beique, K.C., for the Bank of St. Hyacinthe ; 
RWAY. Co. 

PILLING'S 	L. F. Surveyer, for the intervening clients on the main 
CLAIM, appeal, argued that Pilling was a bon(' fide holder with-

of Coan 
1,10="Kelent. out notice, as the bonds were sold to him by the pledgees. 

As to Lowell he bought in the ordinary way so was 
entitled to rank for the full amount of the bonds he 
held. (Cites Arts. 1969 and 1973 C. C. P. Q.) Lawton 
and Bloom took the bonds as pledgees for money advanced. 
They were entitled to principal moneys and interest 
against the railway, and their transferrors stood in their 
place. The finding of the Referee should be increased to 
the amount claimed by the intervening claimants. 

A. Geoffrion, K.C., for the plaintiff on the main appeal, 
contended that the claims of Pilling, et al., should not 
be allowed, as the facts in evidence showed they were not 
bona fide holders of the bonds for value. The bonds were 
defective on their face, Duff not having had authority to 
sign for the National Trust Company. Upon the face of 
the bonds Duff's signature was an irregularity sufficient 
to put the purchaser upon inquiry. Inquiry would 
have shewn that Duff had no authority to sign. It would 
have shewn that the resolution purporting to appoint 
Duff as a successor in the trust was a nullity. There 
was no sufficient resolution of the shareholders appoint-
ing him. In the Province of Quebec a minute of the 
executive committee of a company or corporation which 
is essentially null is not validated by the presence of the 
corporate seal. Validity of form will not cure defect of 
substance. Furthermore, as to the validity of the bonds 
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for lack of notice, the appointment of a Receiver was a 	1008 

public matter, with notice of which the transferees of 	THE 
MINISTER OF 

the bonds were charged. 	 RAILWAYS 

F. L. Beique, K. C., followed for the Bank of St. AND CANALS 

Hyacinthe on the main 'appeal. He contended that the 	THE 
QUEBEC 

minutes of the company shew that on the day that Duff SOUTHERN 
RWAY. Co.. 

was appointed trustee there was a motion made for a AND THE 

scheme of arrangement. This was notice that the corn- SRwnÿ ICo E 

pany was insolvent. 	
PILLING'S 

Mr. Geqffrion, on the cross-appeal by the Attorney- CLAIM. 

General of Canada, submitted that under the Civil Code 'tea son o for 
Judgment. 

(Arts. 1031 and 1484) Pilling had no right to buy the 	--- 
bonds. To allow the pledgee to buy is against public 
policy. It is the law of Quebec, and not the law of 
Massachusetts_ that applies to the purchase of these bonds 
by Piling. When the pledgee buys • the pledged pro-
perty the relation he originally stood in touching the 
pledged property is not changed. He gets no new rights 
as against other creditors. 

It is impossible for a pledgee to sell at private sale to • 
himself. On the other hand notice is necessary to a valid 
public sale. A pledgee might buy at a judicial sale, but 
not otherwise. Besides this, Pilling, upon the facts, is a 
trustee, and a fortiori cannot buy for himself. 

Mr. Surveyer, for the respondents on the cross•appeal, 
replied, relying on Art. 1971, C. C. P.Q., as empowering 
Pilling to buy as pledgee. 

CASSELS, J., now- (October .1st 1908) delivered judg-
ment. 

APPEALS BY BANK OF ST. HYACINTHE and the Attorney. 
General of Canada from finding upon the claims of 
Pilling, et al., and appeal by Pilling, et al., from finding 
upon their own claims. 

On page 105m of the Referee's report this claim is fully 
dealt with (1). 

(1) For the facts here referred to, see ante pp. 153 et seq. 
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1908 	The validity of the claim must depend upon the 
THE 	validity of the amalgamation between the Quebec South- 

MINISTER OF 
RAILWAYS ern Railway Co. and the South Shore Railway Co. and 

AND CANALS 
U. 	the validity of the issue of the bonds by the amalgamated 

THE company. 
QUEBEC 

SOUTHERN 	The Referee has found that the amalgamation was 
RWAY. Co. 

AND THE valid so far as this intervening claim is concerned. 
E SOUTH . Co E 	Pilling recovers the full amount of his claim and 

PILLING'$ interest, but claims to rank for the full amount of the 
CLAIM' face value of the bonds, his claim being based on the fact 

Re 	fnr that he is in the same position . as an outside purchaser Judg
asons se 
	 p  

would have been had he purchased the bonds at auction 
sale. 

Had Pilling, representing his estate, not been a pur-
chaser for value without notice he would have had no 
claim as he would have had no higher right than the 
pledgor. He occupies a higher position and so is allowed 
in full the amount of his claim. 

I think the Referee was correct in holding that he 
cannot claim for the surplus. The surplus was to be paid 
over. The Referee's reasoning is in my view correct in 
respect of the claim of Pilling as well as that of Lowell, 
Lawton, Hasseltine and Bloom. 

I would not have thought it necessary to consider the 
question of the validity of the amalgamation were it not 
that the title depends on it. 

I have given my views as to the effect of the statute 
of 195, cap. 158, 4 & 5 Edw. VII, in dealing with the 
appeals of the Standard Trust Co. 

The agreement of the 16th October, 1901, contem-
plated an amalgamation to be carried out on different 
lines than that eventually carried out by the agreement 
of 24th January, 1902. However, the agreement of 24th 
January, 1902, was intended to create an amalgamation 
of the two companies. It is a crude document and 
evidently further conveyances were contemplated which 
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were not executed. This was an amalgamation entered 	190$ 

into pursuant to the provisions of section 11 of cap. 76, 	THE 

63-64 Vict. It was assented to by the shareholders of 
MINISTER 

RAILWAYS 
oa 

both companies. To make the amalgamation effective the AND v.NALS 

sanction of the Governor in Council was required. This • n THE 
QUEBEC' 

sanction was given by Order in Council bearing date the SoUTIrExrr 

15th day of April, 1902. 	
RWA 

ANIYTHE 

It is argued that by sub-sec. 3 of sec. 11 of chap. 76 of S
lu

v YS  Co E  
the Acts of 1900 notice in the Canada Gazette wasrequired PILLING'S  
to be given, and this notice not having been given, the CLAIM. ' 

amalgamation never became effective. Chappelle v. The Reasons for 
Judgment. 

King (1), was referred to in support of this contention. I — 
do not think that case affects this one. At page 632 of 
the judgment of Sir Louis Davies sec. 91 of R.S.C. 1886, 
c. 54, is set out. The order or regulation only cam in 
force after publication. The provision of sub-section 3 
of section 11 to my mind -is directory only. 

After the amalgamation bonds were duly issued, the 
two railways were operated as one railway. The minutes 
of the Quebec Southern show continuous dealings with 
the railways as one railway. 

The National Trust Company were made trustees for 
the bondholders, subsequently succeeded by one Duff. 
The bonds in question were issued and in the hands of 
their holders cannot now be questioned for the reasons 
given by the Referee. 

The appeals and cross-appeals are dismissed with costs. 
Judgment accordingly. 

Solicitor for plaintiff : A. .Geofrion. 
Solicitors for defendants : Greenshields, Greenshields & 

Heneker. 
Solicitors for Hodge and White : Hickson & Campbell. 
Solicitors for Pilling, et al.: McGibbon, Casgrain, Mitchell 

& Surveyer.. 
Solicitor for Attorney-General of Canada : A. Qeofrion. 

(I) 32 S. C. R. 586; affirmed, [19041 A. C. 127. 
12 
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March 19. 
-- BETWEEN 

QUEBEC ADMIRALTY DISTRICT. 

THE HARBOUR COMMISSIONERS 
PLAINTIFFS OF MONTREAL  	( 

AND 

THE SHIP ALBERT M. MAR.. } D  
SHALL 	

EFENDA P. 

Collision—Liability—Breach of rej lations—Presumption—Negligevice—
Proof--Collision with a vessel at anchor. 

Held :—Under the Canadian navigation rules, a breach thereof creates no 
presumption that a collision following the saine was due to it, and 
the party alleging negligence must establish it in the ordinary way. 

2. Where a steamer collided with a dredge at anchor, it was held to be 
no defence that the dredge was lying in an improper place and did 
not exhibit proper lights, if it be shown that the collision could have 
been avoided by the exercise of reasonable skill and care on the part 
of the moving vessel. 

A OTION for damages for collision. 

The facts are stated in the reasons for judgment. 

DUNLOP, L. J. now (March 19th, 1908) delivered judg-
ment. 

The plaintiffs, by their statement of claim, in effect, 
allege : That on the 8th October, 1906, at about 9.50 
p.m. a dredge known as dredge No. 1 belonging to the t 
plaintiffs, and used by them in their work for the improve-
ment of the harbour of Montreal, which is under their 
control, °was at anchor in the harbour,south of the ship chan-
nel, about opposite section 22 ; that there was a watchman 
on board the dredge at the time ; and she was carrying 
the regulation anchor lights, that it was dark at the time 
but there was no rain, the wind was about south and was 
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strong, the current flowed about towards the north, at a 	19os 
r 

speed at from four to six statute miles an hour; that, at 	THE 

that time, the steamer Albert M. Marshall, John A. 
HA 

ro~tnzzs- 
RBOUR, 

Duncanson, master, proceeding down-Stream from out 14iôx R .►LE 
of the basin formed by the wharves and Mackay pier, ran Tg

~ HIP  
into the dredge, •the port bow of the ship striking the ALBERT M. 

starboard quarter of the dredge ; that the dredge was 
MARSHALL. 

Reor. sunk and almost completely lost as a consequence of the Judgmasonsenf t. 
collision ; that the collision and damage and  loss to the 
plaintiffs resulting therefrom were caused by the negligent 
and;improper navigation of those on board- the Albert 
M. Marshall, against which steamer is the presumption 
of fa lt, the dredge being at anchor ; that the plaintiffs, 
without prejudice to this presumption and without admit-
ting that the burden of proof is on them or that they are 
bound to give any details of the fault of the steamer, and 
without limiting their case to the faults hereinafter 
mentioned, mention among other faults of said Albert M. 
Marshall, which have caused the collision, the following ; 
that the Albert M. Marshall ran into 'the dredge which 
was at anchor, plainly visible and lighted, when she 
could easily have avoided it ;followed an improper course 
and should have steered so as to avoid the dredge ; should 
have kept in the channel and on the west or city side 
of the dredge, particularly in view of the existing current 
and wind ; that there was but an improper lookout ; that 
there was no competent officer in charge, or on duty, or • 
on deck, at the time ; the pilot was incompetent and the 
equipment defective, both the engines, machinery and 
steerage gear; that, if unable to be controlled to avoid 
running into the - dredge, which is not admitted but 
denied, the ship should  have been kept above Victoria 
pier in still water, till conditions allowed of her pro-
ceeding down in safety ; that the ship should have stopped 
and reversed, or altered her course when danger of col- 

12' z 

0 
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1908 	lision began to exist ; and that the ship did not stand by 
THE 	after the collision. 

HARBOUR 
COA MIS- 	The plaintiffs claim a declaration that they are entitled 

MON
STONERSEALOE to the damage proceeded for ; the condemnation of the TR 

v 	defendant (and the bail) in such damage and in costs ; to 

Reasons for 
Judgment. the nature of the case may require. 

The defendant by defence and counter-claim in effect 
alleges : That the defendant is the owner of the American 
steamer Albert M. Marshall of 987 net tons register, and 
worked by engines of about 650 horse power nominal, 
with a crew of about 20 hands, which, on the 8th Octo-
ber, 1906, was bound on a voyage from Lake Ontario 
ports to Ha! Ha ! Bay, without cargo ; that about 9.40 
p.m. of that day, the ship in the course of her voyage 
left lock No. I of the Lachine canal, port of Montreal ;. 
the weather was clear, but dark, with a heavy wind 
blowing from a south-westerly direction ; that she was 
proceeding out from the lock under her own steam in the 
usual and proper way, slowing gathering way, at between 
three and five miles an hour ; with regulation lights duly 
exhibited and burning brightly, and a good outlook was 
being kept on board of her ; that those on board bf the 
steamer saw two white lights ahead and some on .the 
Marshall's port bow ; that the lights, on account of their 
dimness, had the appearance of being a long distance 
away ; that the white lights had been in view of the 
Marshall's watch a very short time, the Marshall mean-
while holding her course to starboard to overcome the 
drift of the wind and current, when suddenly, and while. 
the dim lights appeared to be a long distance away, a 
house on what proved to be dredge No. 1 loomed up in 
the darkness close at hand, and on the port bow of the 
Marshall, and thereupon the Marshall's engine was rung 
up to full speed and her helm put hard-a-port in an effort 

• 

THE SHIP 
ALBERT M. have an account taken of such damage with the assist- 
MARSHALL. 

ance of merchants; and such further or other relief as 
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to throw her-clear of the dredge, but directly it was seen 	1908 

that because of the strong wind and current the Marshall' THE 

could not pass clear of the dredge, her engines.  were C HAOM
RBO

MIS
IIR-

reversed in an effort to ease the blow of the collision as sMONTEZEAL oNExs OF 

much as possible; that the Marshall was carried down 
THE SHIP 

almost broadside against the dredge, her port side coming LB3RTALL M. 
in 'contact with the up-river end or spud-casing of the 
(hedge, doing apparently but slight damage to the 

ulgm ent.  nt. 
Judgm 

dredge but some damage on the port side of the Marshall; 
that after she had been carried against the dredge, her 
wheel was immediately put hard-a-starboard, and with 
great difficulty she was straightened down channel in the 
narrow water, without stranding or further disaster; that 
it was impossible for her to round at that place, and she 
therefore immediately sounded a signal for assistance to 

. come to the dredge, and, while the Marshall was being 
carried down-stream by the current, one of the tugs lay-
ing near the scene of the collision came out to the dredge ; 
that except as hereinbefore appears, the several state-
ments in the statement of claim are denied. • 

The defendant charges among other faults of the plain- 
tiff or their agents or servants, that . may develop at the 
hearing—which faults the defendant reserves the right 
to urge, that they were at fault in the following parti-
culars : in violating,the law as to place of anchoring or 
fastening to the ground; in disregarding the perils of 
navigation in anchoring or being fastened and remaining 
where and as shé was; in having an insufficient lookout; 
in not having the dredge provided with proper lights, 
and in not having proper lights so placed as to indicate 
that she was anchored or attached to the ground where 
she lay, and further, in that the lights she did display 
were dim and insufficient in size and quality, besides 
being misleading in that in that they did not indicate a 
vessel, either at anchor or aground ; in failing to give any 
signals or alarm, as the Marshall, with her lights show- 
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THE SHIP 
ALBERT M. shoal water after the collision, and in unnecessarily 
MARSHALL. 

— 	permitting her to sink in deep water near where she was 
Reasons for 

in al gnitenil. struck ; that no blame in respect of the collision, and 
resulting damage, is attributable to the steamer Albert 1M. 
Marshall, or to any of those on board of her. 

By the way of counter-claim, the defendant says that 
the collision caused great damage to the Albert M. 
Marshall, and the defendant claims a declaration that 
the defendant is entitled to the damage asked under its 
counter-claim; the condemnation of the plaintiffs (and 
their bail) in the damage caused to the Albert M. 
Marshall, and in the costs of this action ; to have an 
account taken of such damage with the assistance of 
merchants, and with such further or other relief as the 
nature of the case may require. 

The contentions of the parties are disclosed in the 
pleadings of which I have given a synopsis. 

As is usual in cases of this nature, each of the parties 
accuses the other of being in fault, for a multitude of 
reasons. 

The evidence discloses that on the 8th October 1906, at 
about 9.50 p.m., the dredge known as No. 1, the property 
of the plaintiffs and used by them in works for the 
improvement of the harbour of Montreal, under the 
control of the plaintiffs, was placed in the harbour, south 
of what is called the south ship channel, about opposite 
section 22 of the harbour, at about the place indicated on 
the plan produced ; that there was a, watchman on board 
the dredge at the time of the accident ; that she was 
carrying a light on the A-frame, about twenty feet above 
her deck and one light at the up-stream end, and one 

1908 	ing brightly, approached the dredge ; in failure to give 
THE 	the pilot or officers of the Marshall notice that the 

HARBOUR 
COMMIS- dredge had been placed in the channel, which, until that 

MONTREAL date, had been in customary use by vessels bound down 
v. from the Lachine canal ; in failure to move the dredge into 



VOL. XII.] 	EXCHEQUER COURT REPORTS. 	 183 

light on the down-stream end of a scow• which waste 
fastened to the dredge at her lower or down-stream end. 	THE 

That at the time.of the accident in
TJ  

 uestion it was dark CTIAOMMII- 
q 	7 	t 	OIIMIs- 

but a clear night, as admitted by the defendant. There sIONE
TR
R

sEAL 
OF 

iV10N 
was no rain. The wind was about south-west, blowing THEv. 

SHIP 
at an estimated rate of from seventeen to twenty miles an ALBERT M. 

hour. That the current flowed north-westerly at a speed 
MARSHALL' 

o of from five to six statute miles per hour ; that at that 
R
Jaudg

m mnaen
f
t.
ur  

time, about 9.50 p.m., the American steamer Albert M.  
Marshall of a burthen of 987 tons register and 650 
horse power, manned by a crew of about twenty hands 
and drawing four feet forward and eleven and a half feet 
aft, was proceeding down stream, bound,on a voyage from 
Lake Ontario ports to Ha ! Ha ! Bay, without cargo ; 
that the steamer at the time in question was proceeding 
down-stream from the basin formed by the wharves and 
Mackay pier in the harbour of Montreal, and ran into 
and collided with the dredge, striking its starboard quar-
ter ; that the dredge was sunk and almost  completely 
lost as a consequence of the collision, and the steamer 
Albert M. Marshall was also much damaged by it. 

As a great number of English and American authori-
ties have been cited by counsel, it might be well to state 
at the outset that in considering these questions it must 
be remembered that there is radical difference between 
our law and the law of England. 

Under the English law a breach of the regulations 
creates presumption that a collision was due to that 
breach ; while under the statute concerning shipping in 
Canada, It. S. C., c. 1.13, secs. 914 to 918, a mere breach 
of a regulation creates no presumption, and the common 

• law applies, and the other side or party must prove the 
cause of the collision. 

It is strongly contended in this case that even under 
.the law of England, if the anchoring of the dredge in 
question in an improper place had been proved affirmati- 
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1908 	vely, and that technically improper lights were shown 
THE 	and that there was no anchor watch (which facts of course 

HARBOUR 
COMMIS- are not admitted in the present case), and further, if 

s
MOrrrRF.AL shown that these defects or deficiencies had nothing to 

V 	do with the collision, the dredge would have sufficiently THE SHIP 
ALBERT M. rebutted the presumption of fault. 
MARSHALL. 

In a recent Admiralty case of The Etna (1), Mr. Jus- 
Iteasons for 
Judgment. tice Bucknill, referring to the management of the Torpedo 

Boat Wear, which had been in collision with the steamer 
Etna, said (in substance) : 

" He failed to act (referring to the officer in charge of 
"the Torpedo Boat), until too late, and just failed to clear 
" the Etna by 40 feet. It was agreed that on the autho- 

rity of H. M. S. Sanspareil (2), the rules of common 
" law as to the negligence applied, and that if the Etna 
"was initially negligent, yet she might escape, if, by 
LC reasonable care and skill the Wear could have avoided 
" her; this, however, had not been made out to his satis-
"faction, as the Etna was not only negligent in getting 
"in between the two lines of the flotilla, but there bad 
" evidently been a bad lookout on board, for she did not 
" see the starboard division of the flotilla at all ". 

And the learned judge, having regard to the negli-
gent navigation of the Wear, also held both vessels to 
blame. This case is cited in order to show that if there 
had been antecedent negligence on the part of the dredge, 
yet if the Albert M. Marshall could have avoided her by 
the exercise of reasonable care, the dredge could not be 
held responsible for the collision. 

On this point, Marsden on Collision (3) says: 
" The general rule that a vessel under way is prima 

"facie in fault for a collision with a ship at anchor, applies, 
" although the latter is brought up in an improper place, 
" or has no riding-light, provided the former could with 
" ordinary care have avoided her. 

(1) [1908] Prob. 269, at p. 281. 	(2) [1900] P. D. 267. 
(3) Page 30, 5th ed. 
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"It is the bounden duty of a vessel under way, whether 
"the vessel at anchor be properly or improperly anchored, 
"to avoid if it be possible with safety to herself, any col-
" lision whatever. Even if a ship is brought ùp in the 
" fair way of a river, if the other could with ordinary 
"care have avoided her, the latter will be held solely to 

blame". 
The decision in the Torpedo Boat case above cited 

shows that the Sanspareil case is a binding authority on 
the Admiralty Court in England, and there, notwith-
standing that the Nautical Assessors in the first Court 
held that there was no negligence in the East Lothian in 
passing across the bows of the Sanspareil, the Court held 
as the Sanspareil might, with ordinary care, have avoided 
the collision, she was alone to blame for°the collision. 
This case was taken to appeal on the ground that there 
was improper navigation on the part of the East Lothian, 
and the damages sustained should have been in any event 
divided. Different assessors assisted the Court of Appeal 
which confirmed the judgment of the Court below, and 
which asked the following question as mentioned at page 
282 of the Probate Reports, 1900 : 

" Q. Was the East Lothian, under the circumstances 
of this case, guilty of negligence in passing across the 

" bows of the Sanspareil " And they answered : " It 
was improper navigation," which the Court of Appeal 

took to mean that the assessors did not advise them in 
the same way as the Elder Brethren in the Court below, 
and accepted their advice so given. Lord Justice Smith, 
in giving judgment, at page 283 of the report, said 

" The well-known law of contributory negligence laid 
" down by Lord Penzance, in the House of Lords, in 
" Radley y. The London and North Western Railway Co. 
4" (1), is ' that the plaintiff in an action for damages can-
" not succeed, if it is found by the jury that he has him- 

(1) 1 App. Cas..754. 	• 
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1908 	" self been guilty of any negligence or want of ordinary 
THE 	" care, which contributed to cause the accident'; but there 

HARBOIIR 
Commis- " is this qualification equally well established, namely, 

MiV1
To0.

TiETTEAL L " that, thoughplaintiffmay  the 	have been guilty 	b uilty of negli 

THE
v. 
SHIP "gence and although that negligence may in fact, have 

ALBERT M. " contributed to the accident, yet, if the defendant could, 
MARSHALL. 

" in the result, by the exercise of ordinary care and dili- 
Reasons for 
Judgment. " gence have avoided the mischief which happened, the 

" plaintiff's negligence will not excuse him. The case 
" of the Margaret (Cayzer vs. Carron Co. (1) shows that 
" the common law doctrine is applicable to such a case 
" as that now before us." 

Lord Justice Williams, at page 287, said : 
" The only remaining question is whether, applying 

" the common law rules to this matter, there is evidence 
" of such a state of circumstances that the plaintiff is 
" disentitled to recover. That there was negligence by 
" the plaintiff there can be to my mind no doubt. If the 
" advice of our assessors is right, there obviously was, 
" and, speaking for myself, I entirely agree with the 
" view they take. But according to the rule laid down 
" in Radley v. London & North Western Railway Co., 
" that is not sufficient ; you must show that the negli-
" gence was of such a character that the defendant could 
" not, with ordinary skill and care, have avoided the 
0  accident. That rule applies equally in the Court of 
" Admiralty, where the practice is that, if both ships are 
" to blame, the damage is to be divided." 

Lord Blackburn and Lord Watson made it clear in the 
Margaret (Supra) that the common law principle governs 
the Admiralty Rules, and that if the consequences of the 
neglect of the plaintiff could have been avoided by ordi-
nary care and prudence on the part of the defendants, 
the negligence of the plaintiffs would be no answer to 
the action. 

(1) 9 A. C., 873. 
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In the case of The Hamburg Packet Co., v. Desrochers 	1908 

(1) the judge, in rendering judgment said : 	 THE 
HARBOUR 

" The effect of the statue (referring to the English 
CO.S. 

" statute), is to impose on a vessel that has infringed L TEAT 
" a regulation which is prima facie applicable to a case THE  SHIP 

" the burden of proving, not only that such infringement ALBÉRT M. 

" did not, but that it could not by possibility, have con- 
MARSHALL.

" tributed to the accident. That is the rule for which Ler est r  
" the appellants contend, and it is no doubt the rule to be 
" followed in Canadian Courts, in cases of collision on 
"the high seas, but it is not applicable where the colli- 
" sion occurs in Canadian waters ". 

This must always be borne in mind when considering 
the English authorities, and such authorities, prior to 
1873, are only applicable, the English law having been 
then changed. Previous to that time the law was the 
same as the present Canadian law. 

The case of The Khedive is referred to at page 808 of 8 
Exchequer Court Reports as follows : 

" The alteration of the law in ' 1873 was an important 
" one. The occasion of it, and its effect will be seen by 
" reference to the following cases : In Tuff vs. Warman, 
"the defendant was charged with having so negligently 
" navigated a steam vessel in the River Thames, as to run 
" against and damage the plaintiff's barge. The case 
"came before the Exchequer Chamber in 1868. The 
" effect of the decision cannot, I think, be better stated 
" than it was by Lord Blackburn in the case of The Khe- 
" dive decided by the House of Lords in 1880: ` On the 
" construction of this and similarly worded enactments, 
" it has been held in Tuff vs. Warman that, though the 
"plaintiff had infringed the rules, and by his neglect of 
" duty put the vessel into danger, yet if the defendant 
" could, by reasonable care, have avoided the consequence 
" of the plaintiff's neglect, but did not, and so caused the 

(1) 8 Ex. C. R., 304. 

e 
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1908 	" injury, the plaintiff could recover, as, under such cir- 
THE 	" cumstances, the collision was not occasioned by the 

HARBOUR 
COMMIS- " non-observance of the rule." 

M 
ETTEAL  

OL " This (he adds) prevented the statute from producing MONTR 

THE SHIP " the effect that those who framed it wished ; but nothing 
ALBERT M. " was done until attention being apparently called to the 
MARSHALL. 

nea%ons for 
J«da;aire=■t. "Merchant Shipping Act 1873 was enacted". 

This is evidently one of the earlier cases referred to in 
the judgment of the Exchequer Court, where the presi-
ding judge said : 

" Where that happens " (referring to the collisions in 
Canadians waters), "the rule to be followed is that 
" established by the earlier cases. It is necessary then, in 
" considering the English authorities, to distinguish bet-
" ween cases decided before and those decided after 1873, 
" when the Act was passed ". 

Virtually, the the same thing was held in the case 
of The Ship Cabs (1), in which Mr. Justice King, in 
rendering the judgment of the Court, is reported to 
have said : 

" Our Act uses the language of the earlier English Act 
" 17-18 Vict. cap. 104, and enacts : • If in any case of 
" collision, it appears to the Court, that such collison was 
" occasioned by the non-observance of the rules prescribed 
" by this Act, the vessel shall be deemed to be in fault, 
"unless it can be shown to the satisfaction of the Court, 
" that the circumstances of the case rendered a departure 
" from the rules necessary.' Accordingly it would seem 
"to be necessary, under our Act, to consider whether the 
" non-observance of the rule complained of did, or did not, 
"in fact contribute to the collision. Apart from the sta-
" tutory definitions of blame and negligence, there seems 
" no difference between the rules of law and of Admiralty 
" as to what amounts to negligence in causing collision. 

(1.) 26 S. C. R. 661. 

fO, 

" subject by the case of The Fenham, section 17 of the 
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" (Per Lord Blackburn in Cayzer v. Carron Co. and in The 	1908 

" Khedive.) As applied to the case before us, the princi- 	THE 
HARBOUR 

" ple is that a non-observance of a statutory rule by the Commis-
" Elliott is not to be considered as in fact occasioning the oNNTREAL' 
" collision, provided that the Cuba could, with reasonable THE HIP  
" care, exerted up to the time of the collision, have avoid- ALBERT M. 

MARSHALL. 
" ed it. (The Bernina (1). 	 _..._ 

The rule is well known that a ship under way running RJudgm
easons 

en
for
t. 

into a vessel at anchor, whether anchored in a proper or 
improper place, is to blame, and can only relieve herself 
by saying that the accident was practically inevitable. 

In the case of The Batavier (2) Dr. Lushington says as 
follows :-- 

"The presumption of law, where a vessel at anchor is 
" run down by another, I take to be this : That the 
" vessel running down the other must show that the 
"accident did not arise from any fault or negligence on 
" her own part, and for this reason, that the vessel at 
" anchor has no means of shifting her position, or avoid-
"ing the collision ; and it is the duty of every vessel 
"seeing another at anchor, whether in a proper or impro- 
" per place, properly or improperly anchored, to avoid, if 
" it is practicable and consistent with her own safety, any 

collision. This is the doctrine not merely of maritime 
"law, but of common sense ; it is the doctrine which pre-
" vails on roads, where supposing a carriage to be stand-
" ing still on the wrong side, it is no justification for 
" another running against it, though the latter be on the 
" right side. It is always incumbent on the person doing 
" the damage, to show that he could not avoid it, without 
"risk to himself". 

This has always been the rule, and reference might be 
made to the remarks of Lord Watson in the City of Peking 

(3) 
(1) 12 P. D. 36. 

	

	 (2) 10 Jur. 19. 
(3) 14 App. Cas. 43. 
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1908 	"When a vessel under steam runs down a ship at her 
THE 	"moorings in broad day light, that fact is by itself prima 

HARBOUR 
COMMIS- "facie evidence of fault ; and she cannot escape liability 

SLERS or " for the consequences of her act, except byprovingthat ~
Io
ior~REAL 	 q 	P  

v. 	"a competent seaman could not have averted or mitigated 
THE SHIP 

ALBERT M. " the disaster by the exercise of ordinary care and skill ". 
MARSHALL. 	

These cases were referred to in the case of Hatfield v. 
Reasons for  
Judgment. The Ship Wandrian (1), where amongst other things it 

was held : 
" That where a collision occurs between a ship in mo-

" tion and one at anchor, the burden of proof is upon the 
" moving ship to show that the cause of such collision so 
" far as she was concerned was an inevitable accident, not 
"arising from negligent navigation. This burden is not 
" discharged by mere proof that the moving ship was 
" navigated with ordinary care and skill ". ( The Schwan 
& Albano referred to). 

The case of Hatfield v. Ship Wandrian was confirmed 
in appeal by the Supreme Court of Canada (1) 

Lord Esher in the case of The Schwan & Albano (2) 
said : 

"The case of the Annot Lyle (3) raised a question as 
"to a great many of these definitions which were thought 
"to have been somewhat loosely expressed in the Admi-
"ralty Court. It was a judgment given by Lord Hers-
" chell, in the presence of myself and Fry J. who agreed 
"therefore, according to the report, that the definition of 
" the law with regard to this matter was as laid down by 
"Lord Herschell, and agreed with him in the deliberate 
"terms which he used, and these terms were : `Under 
" these circumstances the burden is on the defendants to 
" discharge themselves from the liability which arises 
c. from the fact that the Annot Lyle came into collision 
" with and damaged a ship at anchor. The cause of colli- 

(1)11 Ex. C. R. 1; 38 S. C. R., 431. 	(2) (1892) P. D., at pp. 427-8. 
(3) 11. P. D., 114. 
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" sion in such a case may be an inevitable accident not 	1908 

" arising from negligent navigation ; but unless the defen- 	THE 

" dants can prove this, the law is clear, and they are liable 
H  
C

A
OM
RB

M
OIIR 

IS- 

" for the damage caused by their ship. All I can say is sZO TREAT. 

"that in a very long experience in the Admiralty Court THEUS`HIP 
"and dealing since that time with Admiralty Court judg- ALBERT 

HALL 
M. 

M
" ments there has always been a marked distinction bet- 

Reasons for 
"ween the phrase "inevitable accident", and the phrase Judgment. 

" mere negligence " and that " inevitable accident " is 
" a far larger term and meant, to be a much larger term 
" than a mere case of negligence ". 

In the case of the Indus (1) where this matter was 
considered, the law is stated'.thus : 

"It is the duty of a vessel in motion to keep clear of one 
" at anchor, if the latter can be seen, and. if she does not 
" keep clear, then she must shew good cause for doing so. 
" In what way then could the defendants justify them- 

. " selves ? They could say that everything was done 
" that could be .done by careful seamen, but that some 
" overwhelming storm occurred which prevented the 

ship from being navigated as she ought  to have been. 
" They could say that an entirely unforeseen accident 
" which could not have been prevented by proper manage-
" ment occurred to the machinery with the same result. 
" There are yet other things which may be classed 
" under the head of law, known as inevitable accident, 
" which is a well known expression, and though it may 
" not be philosophically correct, answers its purpose ; 
" but the defendants must clearly prove the occurrence 
• " of such inevitable accident." 

Now, these words were deliberately used with refer-
ence to what is taken to be a well known phrase inevi-
table accident, and which is a head of law well known 
and distinguished from the case of mere negligence. The 
ship in motion is not allowed in such a case to say merely 

(1) 12 P. D. 46. • • 
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1908 	4 I was not guilty of an ordinary want of care and skill.' 
THE 	It must be shown that it was an inevitable accident. 

HARBOUR 
Commis- 	Availing myself of the power which this court has to 

szovERs oN invoke the assistance of a nautical assessor I have MONTREAL 

THE . 	obtained the assistance of Captain James J. Riley, a S
ALBERT M. mariner of experience, holding a certificate of compe- 
M`HALL'  tency as master from the British Board of Trade, No. 
Reasons for 
Judgment. 82599, now engaged in important public service aR super- 
-- 	

intendent of pilots, and examiner of masters and mates, 
and a director of the nautical college, upon whose judg. 
ment and opinion I shall find it my duty to rely, and to 
whom I have submitted the following question, and whose 
answer is appended thereto : 

" Q. Could the steamer Albert M. Marshall, under 
"the circumstances of this case,. by the exercise of rea-
" sonable care, on the part of the officers navigating her 
" have avoided the collision in question in this cause ? 

" A. I am of opinion that the steamer Albert M. 
"Marshall could have avoided the collision with the 
" Montreal Harbour Commissioner dredge No. 1 on the 
"night of October 8th, 1906 by the exercise of reasonable 
" care and skill." 

This steamer, the Albert M. Marshall, seems to have 
been well equipped with all the requisites for safe naviga-
tion, and with a sufficient crew; but in passing I must 
remark that the master and the mate were navigating in 
waters that were outside of the limits mentioned on their 
licenses and that Onesime Hamelin, whom the master had 
engaged as a pilot had no license, nor branch. It is 
admitted by the master who was on the bridge, and by 
Hamelin who says that he took charge of the steamer 
Albert M. Marshall when she left the lower lock of the 
Lachine canal, that the lights (on the dredge) were seen 
when the steamer came to the end of the Mackay pier ; 
and it is in evidence that the dredge No. 1 was placed at 
least 1,600 feet below the Mackay pier. 
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It is stated by the master, that the two lights when 	1908 

seen were a little, or about half a point, on the port bow, 	THE 
RI30 

and that they did not alter their bearing even when the 
H 

CAORLO1s- 
ÜR 

RS OF Albert M. Marshall kept porting, or to use his own words : r NT REAL 
"HIe had ported his helm a little to allow for the current, 

THE
v. 
SHIP 

"porting a little at different times as we always do, and ALBERT M. 

" it did not seem to make any difference in the lights, 
MARSHALL. 

Reasons for "although we were watching them, thinking we were Judgment. 

"going to catch up to some tow or something, and he 
" was keeping probably his own, side of the channel, that 
" is the starboard side ; and when we appeared to be about 
"100 feet, the dredge loomed up, and then the order was 
" given by the pilot to hard-a-port." 

Onesime Hamelin also says that the lights (on the 
dredge) did not alter their bearing from the first, or, to 
use his own words, " they did not appear to be moving, 
" but I did not pay 'attention to that ; I had shaped my 
"course to clear them,"which testimony is borne out by 
the fact that when the dredge loomed up, it must have 
been at about the same bearing, because the master threw 
his helm hard-a-port to save him from " cutting into the 
dredge." 

Both the master and Hamelin say they thought that 
the lights were on a tow, or on the stern of some small 
vessel going down-stream, and keeping on his own 
proper, that is the starboard, side of the channel. The 
presence of the lights should have been a sufficient indica-
tion to the navigating officer of the Albert M. Marshall 
tlt there was some sort of craft in the channel; and if 
he had been in doubt as to the nature or r character of the 
lights, he should have followed the usual custom of 
mariners, and approached the lights at slow speed until.  
he was sure of what they were (1.) The fact that the 
lights did not alter their bearing, although the Albert M. 
Marshall kept porting and porting, should have been a 

(1) R. S. c. 79. Art. 23. 
13 
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1908 	warning of danger. I think I am right in saying that 
THE 	this rule would apply also to vessels that are being 

HARBOIR 

	

s- 	 lights approached. If the judged ed to be those of a 

	

commis- 	were udg 
SIGNERS of tow, keeping on her own side of the channel, and if the 
MONTREAL 

V. 	Albert M. Marshall meant to take the tow's water, she 
THE SHIP 

ALBERT M. should have followed the custom of the pilots on this 
1TARSIIALL. 

river, and complied with rule 80 of the harbour commis- 
Reasons for • 
Judgment. Konen regulations for the port of Montreal, and given 

one blast of her whistle signifying that she was directing 
her course to starboard.. The absence of a responding 
signal on the part of the dredge would have warned the 
Albert M. Marshall not to pass to starboard. And if 
under the impression that it was a tow, why did not the 
Albe t M. Marshall comply with article 24 of chap. 
79 R. S. C. ?' 

In view of the fact that the collision took place even 
though the Albert M. Marshall's engines were rung up 
full speed ahead, and the helm put bard-a-port, when the 
dredge loomed up a little on the port bow, I am of 
opinion that if, even at that time, say 100 feet away as 
is stated, the speed of the Marshall had been stopped, 
and her helm put hard-a-starboard the collision could 
have been avoided, as it is proved that she could be 
turned at a right angle very quickly on her helm. 
Hamelin says in a second or less, and, as the current 
runs in a north-westerly direction at that place, at 
the rate of at lea st five miles an hour, it would have 
helped her in the execution of that manoeuvre, she would 
have gone on the Montreal or western side of the dredge ; 
by attempting to go to the eastward, or St. Helen's Island 
side, the whole force of the current was pressing her 
down on to the dredge. 

The direction and force of the wind would not have 
been a serious bar to the Albert M. Marshall's passing 
to the Montreal side of the dredge, as it would at most 
only have been on her port quarter. 
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I am of opinion that the navigating officer of the 	19°8 

Albert M. Marshall misjudged both his distance from the 	THE 

lights, and the strength of the current, and thus failed HARBOUR 
g ~ 	 g 	 ConzMls'- 

in proper skill ; and that by not approaching the dredge Moz REAL 
more prudently, he lacked in proper care, There was 	V. 

THE SHIP 
about 600 feet of navigable water between the dredge and ALBERT M. 

the nearest point, i.e., Victoria pier, on the Montreal side 
MARSHALL. 

of the harbour, and the Albert M. Marshall could have Jndg énfoti 
gone to that side of the dredge with all safety. There 
was about 300 feet of navigable water between the dredge 
and the St. Helen's Island shore for the Albert M. Mar-
shall's draught of water; and if the Albert M. Marshall 
had determined to pass on that side, she should have 
shaped a proper course to that end, when she first saw' 
the lights, and have taken care to widen the bearing 
between her and the lights as she approached them. The 
look-out man on the Albert M. Marshall was not giving 
his sole attention to looking out, but was engaged in 
other duties that were stated by him as having to be per-
formed before he took his station as a lookout man. 

If, as is admitted; the master of the Albert M. Marshall 
saw the lights 1600 feet off, it is evident that he should 
have seen them more clearly, say 300 feet off; in ample 
time to avoid them. The night was.dark, but clear and 
without rain. The wind was blowing from the south-
west at a rate of from fifteen to twenty miles an hour, and 
these weather conditions did not change from the time 
the Albert M. Marshall left the Mackey pier until she 
reached the dredge. 

The rules above referred to were continued in force by 
section 193 of cap. 113 R. S. C., 1906. 

Section 916, cap. 113 Revised Statutes of Canada still 
uses the language of the earlier English Act 17-18 Vict., 
cap. 104. As applied to the case now before me, the 
non-observance of a statutory rule or any regulation by 
the dredge in question is not to be 'considered as a fact 

133f 
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1908 	contributing to the collision, provided the Albert M. 
THE 	Marshall could, with reasonable care exerted up to the 

COMu sx time of the collision, have avoided it ; and I am advised 

L by MO
sIONERs

NT$F. 
OF 	the assessor, 	 ~ and I accept his advice, that if such A 

v. THE SHIP reasonable care had been exerted by the Albert M. 
ALBERT M. Marshall up to the time of the collision, the collision 
MARSHALL. could have been avoided. 
Reasons for 
Judgment. 	As to the question of antecedent negligence, in a case 

where the collision could have been avoided by the exer-
cise of care and skill on the part of those navigating the 
vessel not originally in fault, it must be remembered that 
there is a material difference between the English and 
the American authorities, and the rule contended for by 
the plaintiff and on which he relies, and which the Court 
adopts is universally recognized in England and in Canada, 
but is not generally admitted in the United States. It 
follows that the American decisions on the consequences 
of mooring in an improper place, or on the antecedent 
fault of one ship, when the other ship, by ordinary care, 
could have avoided the collision, can have no material 
bearing on the present case. 

I concur fully, for the reasons above stated, in the 
advice given me by the assessor, that the steamer Albert 

M. Marshall could have avoided the collision with the 
dredge No. 1, the property of plaintiffs on the night of 
the 8th November if reasonable skill and care had been 
exercised by the master, officers and crew navigating her. 

As to the faults attributed to the dredge No. 1 by the 
defendant, I find that the lights were technically incor-
rect though burning brightly at the time of the collision ; 
and that she was brought up in the channel south of 
what is called the south ship channel about opposite sec-
tion 22 of the harbour and that the watchman on board 
was not on deck, when the collision took place. The 

non-observance by the dredge of any rules on these points 
is not to, be considered as a fact contributing to the colli- 
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lion, as the collision could have been avoided by 'the 	1908 

exercise of reasonable skill and care on the part of those 	THE • 

navigating the Albert M. Marshall. Further reference Ha= OMilIIS- 

might be made to the case of The Ship Cuba y. SIONERS OF 
MONTREAL 

McMillan (I). where it was amongst other things 	v. 
held : " That the non-observance of the statutory rule ALBERT M. 
" (Art. 18) that steamships shall slacken speed or stop MARSHALL. 

"and reverse, when approaching another ship, so as to Reasons for 

" involve the risk of a collision, is not to be considered Judgment. 

" as a fact contributing to a collision, provided the same 
" could have been avoided by the impinging vessel by 
" reasonable care exerted up to the time of the accident." 

I am advised by the assessor and find that if- such 
reasonable care had been exerted up to the time of the 
accident in the present case, the collision in question 
could have been avoided. 

Having carefully considered all the authorities cited on 
both sides, the evidence of record, and the advice given 
me by the assessor, I am of opinion that the collision in 
question could have been avoided, if reasonable care and 
skill had been exercised by the master, officers and 
crew of the Albert M. Marshall, and I am consequently 

• of opinion that the Albert M. Marshall and her owners, 
The Great Lakes & St. Lawrence Tranportation Company, 
.are solely responsible for all the damages caused by the 
said collision ; and I consequently find in favour of the 
plaintiffs and maintain their action with costs and dismiss 
the defendant's counter-claim with costs ; and do further 
order and adjudge that an account be taken ; referring 
the same to the deputy registrar assisted by merchants, 
to report the amount due, and order that all accounts and 
vouchers.  with the report in support thereof, be filed 
within six months from the date of the present judgment. 

Judgment 'accordingly. 
• 

Solicitors for plaintiffs : Geofrion, Geoff'rion & Cusson. 
Solicitors for defendants : Atwater & Duclos. 

(1) 26 S. C. R. 651. 
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IN THE MATTER of the Petition of Right of 

1908 JEAN BAPTISTE BOULAY AND } SUPPLIANTS ; 
March 25. ADELARD LUCIER 	 

monmmmlo 

AND 

HIS MAJESTY THE KING 	RESPONDENT. 

Contract—Breach---Supply of hay for war purposes—Inspection-R. S. C. 
1906, c. 85---Applicability where provisions for inspection are macle in 
the contract—Negligence—Croton officers— Liability. 

,During the progress of the South African war, the Minister of Agriculture 
for the Dominion of Canada entered into certain contracts with the 
suppliants for the supply of pressed hay for the use of the British 
forces engaged in the war. Express provision was made in the con-
tracts for the inspection of the hay at the Canadian port of shipment 
for South Africa. Some of the hay was rejected by the Government 
Inspector at such port as being defective in quality under the con-
tracts. The rejected hay was sold by the Crown for the benefit of 
the suppliants at a lower price than that payable under the contracts. 
In an action for damages for breach of contract it was contended by 
the suppliants that the provisions of the Inspection Act (R.S. 1886, 
c. 19 ; R. S. 1906, c. 85) were not complied with by the Government 
inspectors, and their inspection was therefore improperly made. 

Held, that the statute in question did not apply and that as the manner 
in which the inspection was made satisfied the requirements of the 
contracts, there was no breach. 

Semble, that even if the conduct of the inspectors was illegal or negligent, 
the Crown would not be bound thereby. 

PETITION OF RIGHT for damages for an alleged 
breach of contract of sale. 

By their petition the suppliants alleged, inter alia, that 
during the year 1901 the Government of Canada, through 
the Honourable Sidney A. Fisher, Minister of Agricul-
ture, requested the suppliants to procure plant and equip-
ment for compressing hay and to purchase large quanti-
ties of hay and to hold the same on hand in order to be 
prepared to fill the orders to be given by the Government 

fr 
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of Canada for shipment to South Africa. They further 	1908 

alleged that such plant and equipment, were procured by • BotTLAY 

them at great expense, and that subsequently thereto they THE KING. 
entered into several written contracts with the Depart- Statement 

ment of Agriculture for the supply of pressed hay for the of Facts. 

purpose aforesaid. By one of the clauses of the said con- 
tracts it was provided that "a number of bales in each 
car was to be weighed at St. John by an Inspector for the 
Department,, the weight of the car load to be determined 
on this basis,,and any short-weight that may be found to 
be charged against the shipper," and the suppliants alleged 
that purporting to act under this clause the inspectors 'of 
the said Department improperly reported a shortage in 
weight in the hay supplied by the suppliants of some 
331,084 pounds which was wrongfully charged against 
the suppliants. The suppliants further charged that the 
inspectors of the Department improperly rejected hay by 
reason of alleged defect in quality, and .that the Depart- 
ment refused to accept the same. By reason of these 
alleged facts the suppliants claimed damages, amounting 
to a sum of $20,766.97, for breach of contract by the 
Crown. 

By its statement in defence the Crown denied the 
alleged breach of contract and consequent liability there- 
for, setting up that the suppliants had not purchased 
plant and equipment for compressing hay at the request of 
the Minister of Agriculture ; that what the inspectors did 
was done in pursuance of the memorandums of agreement 
between the Department of Agriculture and the sup- 
pliants ; that the deductions for' shrinkage and short 
deliveries were properly made as was also the rejection of 
certain quantities for defect in quality ; and that if the 
suppliants suffered any loss it was by reason of their own 
conduct in the selection and shipment of the hay during 
the period in controversy. 
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1908 	On the argument the suppliants contended that there 
Bourns had been no proper inspection of the hay, as the provisions 

THE KING. of the Dominion Inspection Act (1) had not been corn- 
Argument plied with. 
of Counsel. 

March 24th, 4908. 

The case was heard at Montreal. 

C. S. Gogo and J. A. Maclnness, for the suppliants ; 

M. G. Larochelle, for the respondent. 

Mr. Gogo, for the suppliants, contended that there 
was no proper inspection of the hay upon which the 
Crown might rest its right to reject the alleged defective 
portion of it in respect of quality. The requirements of 
the Dominion Inspection Act, R. S. c. 85, s. 32, were not 
complied with, and the Government inspectors were 
themselves responsible for the shrinkage and deteriora-
tion of the hay because they did not make their inspec-
tion promptly or see that the hay was properly stored in 
the meanwhile, Bull y. Robison (2). There is no evi-
dence to show that the hay was of such poor quality as 
not to answer the requirements in that behalf ; and in no 
event was the Crown justified in re-selling. 

[By the Court : Is not the inspection of the hay pro-
vided for in the contracts ?] 

There was no proper inspection, because the provisions 
of the Act regulating such inspections were not complied 
with. 

Secondly, there was no proper rejection of the hay. 
The intention to reject was not communicated to the 
suppliants. The goods shipped f.o b., threw all risks on 
the purchaser, and the Crown did nothing to assert its 
right to reject. It assumed the possession of the hay, 
and did not put itself in a position to reject, much less 
re-sell the hay. The moment the hay came into the 
Crown's possession it was necessary for proper inspection 

• (1) R. S. c. 85. 	 • 	(2) 10 Ex. 342. 
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and rejection to be made. The Crown re-sold without 	190$ 

notifying the suppliants. (Cites Benjamin on Sales (1). 	Bou7.AY 

• Thirdly, there was acquiescence on the part of the THE giNc. 
Crown's servants upon which an estoppel arises. Beano—no for 

They accepted possession of the hay, and exercised the Juagment' 

right of re-sale instead of asserting their right to rescind 
the contract pro tanto. Fourthly, there is no shrinkage 
to be accounted for by the suppliants because there was 
no proper ascertainment of the fact of short weight as 
provided for by the Inspection Act. 

Mr. Maclnnes, followed for the suppliant, citing sec.31 
of the Dominion Inspection Act, R. S. c. 85. 

The respondent's counsel was not called upon. 

CASSELS, J. now (March 25th,1908) delivered judgment. 
I do not think I will call upon the defence for any 

argument in this matter ; I had thought of reserving the 
case for judgment, but, this is a case which seems to me 
to depend to a very great extent upon the facts, and, 
taking everything into consideration, I think it would 
be better for me to give judgment immediately. 

While considering the case, it is well to look at the 
statement of claim, and to ascertain, in the first instance, 
what the suppliants are suing for. 

The allegation in the 10th paragraph of the petition of 
right is, that upon the arrival of the hay at St. John, the 
same was not inspected and weighed properly by the 
Department, and that said inspection and weighing were 
delayed from time to time,.and no adequate provision was 
made by the Government of. the Dominion of Canada 
for the care and protection of the hay so delivered between 
the time of its arrival, and the time of its being inspected 
and weighed as aforesaid. 

As a result of this the suppliants ask for some twenty 
thousand odd dollars damages. 

(1) 15th ed. p. 752, 

4 
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1908 	At the opening of the case, the claims were all aban- 
BOui,AY doned with the exception of two items, one for the sum 

THE KING. of $554.50 claimed in the twenty third paragraph of the 
Reasons for petition of right. This is what the suppliants urged as 
Judgment. representing the amount of their loss on the hay rejected 

by the Department as set out in paragraph twelve. This 
is the paragraph referring to the disposition of the hay by 
the •Department. 

The only other item persisted in is the one referred to 
in the twenty fourth paragraph of the statement of claim, 
that is in connection with shortage in weight, which refers 
back to the fifteenth clause. 

Now, it is necessary that I should discuss some of the 
aspects of the case as proved. It is quite clear, to my 
mind, that this contract was entered into on behalf of the 
Imperial Government, with the object and purpose that 
the hay should be received at St. John for transmission 
to South Africa. 

I mention this in connection with the point that has 
been placed forcibly before the Court by Mr. Gogo in his 
argument in connection with the obligation to accept the 
rejected hay. I will deal with this later on. 

As I have stated, the contract was entered into for the 
Imperial Government. It is quite true that the Dominion 
Government are the ostensible contractors, and it is quite 
true that they are the parties liable to these suppliais .s, 
if any liability exists. Nevertheless, the contract was 
undoubtedly entered into for the Imperial Government. 

The contract itself, according to my judgment is not 
governed by the Inspection Act (1) at all. The fifth 
paragraph of the contract (assuming all the contracts to be 
the same in that respect, as I believe they are) provides 
that the hay shall be subject to inspection and acceptance 
by the Department, alongside the steamship at St. John, 
N.B. 

(1) (R. S. 1886 c. 19 ; R. S. 1906, c. 85) 
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The seventh clause of the same contract provides that 	1908 

a number of bales in each car [shall be weighed at St. BOUI,AY 
V. 

John by an inspector for the Department. 	 THE KING. 

As I view it, the clause of the Revised Statutes has no Reaeong tor 

application whatever to this particular contract. I think 
Judgment. 

the statute relates to inspections, under the terms of the 
Act, made for the general protection of the public of 
Canada. The statute 'itself provides means for fixing the 
standards, and inspectors are appointed. They have to 
pass an examination in order that they may be capable of 
seeing that the goods passéd, or purporting to be passed 
under the authority of the Dominion Inspection Act, are 
up to thèse particular standards. 

Under this particular contract, the standard is fixed by 
the contract itself. It is of no concern to the public that 
this hay might be inspected. This was not hay which 
was being inspected for the purpose of being put on the 
market with the hall-mark of inspection under the Revised 
Statutes of Canada. This hay was to be shipped to South 
Africa. 

It is provided in the first clause of the contract that 
this hay was to be good timothy, specially selected and 
with not more than twenty per cent, of clover. The con-
tract is complete in itself. 

The suppliants come forward with evidence of as loose 
a character as could possi'bly be presented in support of 
their claim ; and, but for the production of information 
and evidence by the Crown, it would have been almost 
impossible to arrive at a conclusion as to what they were 
claiming. The Crown has brought forward certain state-
ments which show the amount of hay rejected, and the 
reason givên for the rejection. 

In the first place I may say, there is not the slightest 
impeachment of the inspectors appointed by the Govern-
ment. We have the evidence of Mr. Macfarlane, Mr. 
Robertson, Mr. Moore and others, to the effect that 
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1908 	these inspectors were all gentlemen in the employ of 
boULAY the Department of Agriculture. They are all gentle- 

v. 
THE KING men of high standing, and there has not been any 

Reasons for suggestion of anything wrong on their part. If any 
.ruae°t' suggestion at all has been made, it is more a suggestion 

of error in law, or in the legal way in which the inspec-
tion was done, than any personal imputation. There 
has not been any personal imputation of any kind cast 
upon these gentlemen, either by counsel for the suppliants, 
nor in the evidence itself. 

As a result of this, I must assume that they intended 
to accept the hay, if it was up to the standard. There 
was no object whatever in their rejecting hay which was 
up to the standard, when they were trying as a matter of 
fact to get it. That being so, I think that the action taken 
by these gentlemen it; final, so far as the evidence before 

• me is concerned. 
More than that, there was a great deal of evidence 

offered to the effect that the rejected hay was not up to 
the standard. If we consider the evidence of Mr. Robert-
son (of course nobody can speak as to every particle of 
hay that was in each of these bales) but speaking in a 
general way Mr. Robertson stated that be bad seen the 
rejected hay, and that the hay was properly rejected, 
because it was not up to the standard called for by the 
specifications. 

Mr. Macfarlane, who was examined as a witness here, 
gave evidence to the same effect ; as also did Mr. Bell. 
There is no evidence whatever, and no proof has been 
made showing that the hay was other than what those 
Inspectors stated it to be. Apparently the only proof is 
that the hay was placed upon cars at the points of ship-
ment, and, as far as the suppliants know, .it was in good 
order. 

No one has come forward to give evidence as to whom 
the hay was purchased from ; no one who sold the hay has 
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given evidence to show that the 'statements made by Pro- 	1908 

fessor Robertson, Mr. Macfarlane, Mr. Bell and Mr. BoULAY 

Moore were unfounded. We have not a tittle of evidence TAE xTN I. 

as against their statements. 	 - 	 Reasons for 

All the evidence amounts to is practically this, that an
ag►nent. 

the suppliants no doubt honestly intended to supply hay 
in accordance with the contract, and they took it for 
granted that the parties from whom they bought the hay 
were supplying them with hay of quality and weight 
which would fulfil the requirements of the, contract. 

The salient feature of the case is that there was a rejec-
tion of some of this hay in St. John, and the hay that 
was rejected was not up to the standard called for by the 
contract. 

The learned counsel for the suppliants, Mr. Gogo has 
said everything that could be said in favor of the conten-
tion of the suppliants. 

As to the question of the standard, I have given my 

i 
views with regard to the statute. 

With regard to the expression f: o. b. on the cars, it 
seems to me that this practically means that the cost of 
the freight or transportation would be upon the Govern-
ment. While the hay was put f. o. b. on the cars, never-
theless the Government could reject it at St. John along-
side the steamship. 

Now, with regard to the excess quantities, raised by 
Mr. Gogo, I do not think there is a great deal in .that. 

Mr. Gogo also cited certain cases in support of his 
contention in regard to the expression f. o. b. For 
instance, take the case of Chapman v. Morton (1). That 
case amounts to nothing more than this, having regard 
to all the facts and circumstances of the case, the Court 
came to the conclusion that the vendee had accepted. 
That is all that case amounts to. 

(1) 11 M. & W. 534. 



206 	 EXCHEQUER COURT REPORTS. 	[VOL. XII. 

1908 	In this matter it is a difficult thing to argue, or to 
BOULAY contend that the department, by its officers, ever intended 

V. 
TEE KING. to accept this rejected hay. One fact alone goes a long 
Reasons for way towards the demonstration of that point. The hay 
Judgment was acquired, or purchased, for the purpose of being 

shipped to South Africa. Now, if they had any contem-
plation, or intention of accepting the hay, it would not 
have been sold in St. John after it was rejected. That 
is obvious, it is also obvious from the evidence, that what 
the Department, or Departmental officers, did under the 
terms of this contract (whether they were right, or 
whether they were wrong) was to reject that hay, and to 
decline to receive it under the terms of the contract. This 
is quite apparent from every circumstance connected with 
the case. It is also quite apparent from the fact that 
when the hay was sold for $6.80 per ton, that this amount 
was refunded to the suppliants. 

Now, there is a good deal of force in the contention 
raised by Mr. Gogo, that the Government, or the Govern- 
ment officers, had no right to sell the rejected hay. The 
hay, having been rejected, never became the property of 
the Government. However, the place was filled with 
this hay, and it had to be got rid of, and the officers of 
the Crown, as a matter of fact, did sell the rejected hay, 
and did remit the proceeds to the suppliants. 

There is no allegation in the petition of right of any 
loss or damage by that sale. There is no evidence made 
before me to show that the hay did not realize the 
highest price that could be got. The action, or claim, is 
against the Crown, and if the Crown is liable for what 
might be a wrongful act of the officers of the Depart-
ment, there is no evidence before me of any loss what-
ever. It is purely a question of the loss sustained by the 
suppliants by reason of their property having been sold 
in the manner in which it was sold. I should doubt very 
much if the Crown would be liable in any event, for the 
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acts of their officers in selling the suppliant's hay. I 	1908 

think it is open to very great question ,whether such BOULAY 

liability exists, but suppose it did exist, what of it ? It THE I INC4. 

is only a question of damage, and there is no evidence at Reasons for 

all that the hay was not sold upon the best terms that aixa~mec. 

could be got. There is no evidence at all that the hay 
did not bring the best price on the market, and no 
evidence whatever of damage of any kind, and no allega- 
tion in the petition to any such effect. 

I think, therefore, .that the case of the suppliants abso- 
lutely fails, and the petition' is dismissed, with costs. 

Judgment accordingly. 

Solicitor for the suppliant : J. A. Maclnnes. 

Solicitor for the respondent : M. G..Larochelle. 
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IN THE MATTER of the Petition of Right of 

1908 SIMEON VIGER 	 
April 10. 
~ 	 AND 

SIIPPLIANT ; 

HIS MAJESTY THE SING 	RESPONDENT 

Government railway—Injury to the person — Trespasser Obligation to 
fence between railway track and adjoining property in city—R. S. 
1906, c. 36, secs. 22 & 23. 

The suppliant was injured by a train on the Intercolonial Railway in the 
city of Lévis, P.Q., he having inadvertently trespassed upon the 
right of way while engaged in work for the owner of property imme-
diately adjoining such right of way. Ile alleged that the accident 
was due to the want of a fence between the railway and such adjoin-
ing property, and that it was negligence on the part of the Crown's. 
servants in not having erected a fence there. 

Held, that under the provisions of sea 22, R. S. 1906, c. 36, there was no 
obligation to fence at the place in question as between the Crown and 
the suppliant, and that being so, the suppliant had no right of action 
under the provisions of section 23. 

PETITION OF RIGHT for damages for an injury to 
the person on a public work alleged to be due to negli-
gence of the Crown's servants. 

By his petition the suppliant charged that on the 26th 
day of April, 1906, he was working as a stonemason in 
the construction of a house belonging to one Després,. 
whose property adjoined the tracks of the Intercolonial 
Railway in the city of Lévis, P.Q. Certain stones that. 

were being used in the construction of the house, were -

piled at the back of the house and close to the railway 
property. Owing to the absence of a fence the suppliant 
alleged that it was difficult to ascertain the boundary 
between the properties, and in going to the pile to fetch 
a piece of stone required for the house he was struck by 
the engine of a train which came suddenly around a curve 
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just at that place, and he was seriously injured. He 	190s 

claimed $2,000 damages. 	 VIGER, 

By its statement in defence the Crown denied that it THE KTNG. 
had any obligation to fence its railway at. the place in Argument 

question. The Crown alleged that the suppliant was a of Counsel. 

trespasser on . the property of the Crown when he was 
struck as alleged in his petition. If there was any obli- 
gation to fence it was upon the owner of the property 
where the suppliant was working. 

April 9th, 1908. 

The case was now argued on the points of law raised 
by the defence. 

E. L. Newcombe, K. C., for the Crown, argued that the 
theory of liability put forward by the suppliant depended 
wholly upon the obligation to fence the railway so that 
he might be kept off the track. If there is any obligation 
upon the Crown to fence it must be found in the twenty-
second section.of The Government Railways Act. The 
provisions of that section relate to fences against straying 
cattle, and by no implication can be applied to persons 
trespassing on the railway. Even in the case of animal 
there is no absolute obligation to fence, but the obligation 
arises only on the application of adjoining proprietors, 
who wish to protect their cattle. (He cited Brown and 
Theobatd's Railway Law (1) ; Buxton v. North Eastern 
Railway Company (2). 

A. Lemieux, K. a, for the suppliant, contended that it 
was clearly the duty of the Crown to fence the railway 
for the prevention of just such accidents as this. The 
suppliant had a perfect right to do what he was doing, 
namely, prosecuting his work on adjoining property. 
Owing to the absence of a fence between the railway and 
the property where be was working, he had no knowledge 
that he was near enough to be struck by the train, and 

(3) 3rd ed. p. 306. 	 (2) L. R. 3 Q. B. 549. 
14 



210 	 EXCHEQUER COURT REPORTS. 	[VOL. XII. 

19°8 	he could not see the train approaching as there was a 
\TIBER curve at the place where be sustained the injuries corn-

y.
DIE ING. plained of. The railway should not be operated to the 
Reasons for detriment of the public, and it was negligence on the part 
Judgment. 

of the Crown to allow the chance of an accident such as 
that which happened to the suppliant. 

CASSELS, J. now (April 10th, 1908) delivered judg-
ment. 

The points of law raised by the defence were argued 
before me yesterday. I reserved judgment to consider 
the argument of Mr. Lemieux, but I am of opinion the 
points of law raised by respondent must be given effect to. 

Section 22 of The Government Railways Act (Cap. 36, 
R. S. 1906) provides as follows :— 

" 22. Within six months after any lands have been 
' taken for the use of the railway, the Minister, if thereunto 
required by the proprietors of the adjoining lands, shall 
erect and thereafter maintain, on each side of the railway, 
fences at least four feet high and of the strength of an 
ordinary division fence, with swing gates or sliding gates, 
commonly called hurdle gates, with proper fastenings, at 
farm crossings of the railway, for the use of the proprie-
tors of the lands adjoining the railway. 

" 2. The Minister shall also, within the time aforesaid, 
construct and thereafter maintain cattle•guards at all 
public road crossings, suitable and sufficient to prevent 
cattle and animals from getting on the railway. 

" 8. In the case of a hurdle gate fifteen inches longer 
than the opening, two upright posts supporting the gate 
at each end shall be deemed to be proper fastenings within 
the meaning of this section. 

"4. Every railway gate at a farm crossing shall be of 
sufficient width for the purposes for which it is intended." 
R. S. c. 38, s. 16; 50-51 V. c. 18, s. 2. 

Section 28 reads as follows :-- 

• 
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" 23. Until such fences and cattle-guards are duly made, 	1908 
.rte J 

and at any time thereafter during which such fences and VILER 

cattle-guards are not duly maintained, His Majesty shall, TUR TING, 

subject to the provisions of this Act relating to injuries Reasons for 

to cattle, be liable for all damages done by the trains or Judgment, 

engines on the railway, to cattle, horses or other animals 
on the railway, which have gained access thereto for want 
of such fences and cattle-guards." R. S. c. 38, s. 17. 

The suppliant can hardly be classed as an. "animal" 
within the meaning of this section. It provides for the 
damage in case of non-compliance with the provisions of 
section 22. 

There is no allegation that even for the benefit of the 
proprietor of the adjoining land the duty of erecting a 
fence, as provided by section 22, was placed upon the 
Minister. 

As against the respondent no such statutory duty is 
created, and I think the petition should be dismissed with 
costs, to be paid by the suppliant to the respondent. 

Judgment accordingly. 

Solicitor for the suppliant : A. Bernier. 

Solicitor for the respondent : E. L. Newcombe. 

• 14 i~ 
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BETWEEN 

1905 HIS MAJESTY THE KING ON THE 

April 15 	INFORMATION OF THE ATTORNEY-GENERAL PLAINTIFF ; 
FOR TILE DOMINION OF CANADA 	 

AND 

THE ROYAL TRUST COMPANY 
OF CANADA, EXECUTORS AND TRUS- DEFENDANTS. 
TEES OF FRANK BULLER 	 

Expropriation—Government railway—Taking possession of law.d—Vesting 

• of title in Grown—Compensation. 

Under the provisions of sec, 18 of The Government Railways Act, 1881, [See 
now R S. e. 143, sec. 22] lands taken for the purposes of a Govern-

ment railway because absolutely vested in the Crown at and from the 
time of possession being taken on its behalf, and compensation must 
be assessed in respect of the value of the lands at that period. The 
Queen y. Clarke (5 Ex. C. R. 64) explained ; The Queen v. Murray (5 

Ex. C. R. 69) ; and Paint v. The Qrteen (2 Ex. C. R. 149 ; 18 S. C. R. 
718) referred to. 

THIS was an information by the Attorney-General of 
Canada seeking to obtain possession of land for the pur-
poses of a railway. 

The facts of the case are stated in the reasons for 
judgment. 

February 14, 1908. 

The evidence was now taken before an examiner, and 
the case subsequently submitted on written arguments. 

A. T healler, for the plaintiff ; 

G. E. Corbould, K.C., and J. R. Grant for the defend-

ants. 

CASSELS, J. now (April 15th, 1908) delivered judgment. 
This information is filed on behalf of His Majesty to 

have the compensation ascertained for certain lands form- 
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ing part of the west half of Lot No. 190, Group 1, New 	1908 

Westminster District. 	 THE KINa 

The lands were expropriated for the Canadian Pacific 'L'ai RoYAr., 

Railway. 	 TRUST Co. 
OF CANADA. 

There is no dispute as to the quantity of land taken, Rea
sons for 

both the plaintiff and defendant admitting the area to Judgment. 

comprise one and twenty one-hundreths of an acre. 
By the information the Crown offers in full satisfac-

tion the sum of $10.26 for the land taken and the damage 
for severance, &c. 

The defendant places the value of the lands expropria-
ted at $75 a lot or $375 per acre. 

A good deal of evidence has been taken by consent 
before Mr. Beck, and also by consent written arguments 
have been put in, and I am asked to adjudicate on the 
evidence and these arguments. 

As it seems to me, there is a good deal of useless evi-
dence adduced to show the value of the lots as subdivided, 
the value of the portion of the lots expropriated and the 
loss occasioned by the severance of the lots. The defen-
dant even goes so far in its evidence as to, contend that 
assuming the case should be determined on the basis of 
the existing plan it is entitled to damage by reason of 
lots 67 an 65 being cut off from access to Fifth Street, 
ignoring the fact that had the railway never gone near 
its lands its plan laying out a series of lots 38 to 46, front-
ing on Fifth Street, necessarily cut off .access to Fifth 
Street over any of the southern lots. 

I am of opinion that in arriving at thg amount of com-
pensation to be paid the plan subdividing that part of lot 
No. 190 owned by the defendant, representing the estate 
of the late I)r. Buller, should be ignored • and the case 
treated as it no sub-division into lots had been effected, 
but as if the railway had expropriated when that portion 
of Lot No. 190 had not been subdivided. 
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1908 	So far as the amount to be allowed is considered it is 
THE KING not of much consequence, as the value of the land prior 

THE ROYAL to sub-division into lots is neither augmented in value nor 

OF CANADA. diminished in value by the sub-division. 

Reasons for It may however affect the question of damages occa- 
Jndgnient• sioned by the severance of the lands, and the intricate 

questions discussed in the evidence as to whether lot 46 
was rendered wholly valueless, 45 and 44 nearly wholly 0, 
valueless. Whether the three together are capable of 
use, and so forth. 

It is undisputed that pursuant to The Government Rail-
ways Act of 1881, the plan of lands required for the right 
of way for the Canadian Pacific Railway through the por-
tion of lot 190 in question was deposited on the 6th Sept-
ember, 1882, in the Land Registry Office at Victoria. 
This plan had been approved by the engineer in charge, 
Mr. Marcus Smith, also by the Dominion Government 
Agent, Mr. Trutch. 

It is proved that in the winter or spring of 1883 the 
railway took possession of the lands in question, con-
structed their line of railway, and have ever since occu-
pied the same. 

The sub-division into lots was by plan deposited in the 
Land Registry Office on the 17th June, 1884. 

On the 14th July 1885 what may be called a Book of 
Reference was deposited in the Land Registry Office. 

It seems to be assumed by counsel that the case of 
The Queen v. Clarke (1) determines the question, and 
that the 14th July, 1885, must be the date on which the 
lands were vested in the railway. The case of The Queen 
v. Clarke does not so determine. The learned judge in 
that case was dealing with a case where possession had 
not been taken. As to the right of way in that case he 
expressly states :—" and with the exception possibly of 
" the right of way there was no such taking of possession 

(1) 5 Ex. C. R. 64. 



VOL. XII. 	EXCHEQUER COURT REPORTS. 	 215 

" of the lands expropriated as would give the Crown title 	1908 

" under the 18th section of the Act ". 	 TIrE KING 

Ile was of opinion that it was of no consequence THE iioYnL 
whether the period for ascertaining the compensation for o cAx c:A. 

 . 
the lands taken as right of way was taken as of 1882 or Reasons for  
1885, as there was no difference in value between these Judgment. 

dates. When however it came to a question of allowing 
for' buildings erected between 1882 and 1885 then it 
became material, and the fact in that case was that the 
railway was not in possession. 

By The Government Railways Act, 1881, section 
17, it is provided that the arbitrators in estimating and 
awarding the amount to be paid any claimant for injury 
done to any land or property and in estimating the 
amount to be paid for lands taken by the Minister under 
this Act' shall estimate or assess the value thereof at the 
time .when the injury complained of was occasioned. 

The railway in this case was, as stated, in possession 
of the claimant's land in 1883. 

Section 18 of The Government Railway Act, 1881, 
provides that the lands shall by the fact of the•taking 
possession become absolutely vested in the Crown. 

I am of opinion, therefore, that the valuation should be 
arrived at as of the earlier period, and • not 1885. The 
Queen v. Clarke, (supra) ; and The Queen v. Murray (1) 
as well as Paint v. The Queen (2) fully deal with the 
principles that should govern in dealing with a case of 
this nature. 

The difficulty is, from the evidence given in this case, 
to form any •reasonable idea of the sum to be allowed. 
Too much is left to conjecture. It is noticeable that the 
defendant in this case' notwithstanding the evidence of 
various sales at high prices (some or most of which were 
eventually abandoned) places the value of his lots at $75 
a lot. 

(1) 5 Ex. C. R. 69. 	 (2) 2 Ex. C. R. 149; 18 S. C. R. 718. 
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DOS 	For the Crown, Shannon places the value of the land 
THE TTG at $100.00 an acre. 

r. 
THE ROYAL. Major in his evidence supports this view. 
TRUST 	There is no evidence on thepart of the 	of any CANADA. . 	 plaintiff 

Reasons for benefit as an offset. 
J"agn.ent. The Crown has offered $10.26 for the lands taken. 

This acreage taken is one -- acres, and if I am cor-
rect in my view this should be increased by the lands 
taken on the part which, subsequent to the possession, 
was dedicated as streets. 

The case is one in which it is impossible to arrive at 
any exact conclusion. 

I think justice will be met by allowing the defendant 
$300.00 for the lands taken and injury caused by sev-
erance. There seems to be no doubt on the part of the 
witnesses that damage has been occasioned by the 
severance. 

The plaintiff should pay the costs of defendant, and 
interest should be allowed on the amount awarded in the 
usual manner. 

Judgment accordingly. 

Solicitor for plaintiff : F. W. Howay. 

Solicitors for defendant : Corbould & Grant. 
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IN TEE MATTER of the Petition of Right of 

THE BOARD OF WATER, LIGHT 
AND POWER COMMISSIONERS SUPPLZALI'TS 
OF THE VILLAGE OF FE NELON j 
FALLS 	   

AND 

HIS MAJESTY THE KING.... . 	RESPONDENT. 

Landlord and tenant—Lease by Crown—Surplus water passing through, 
canal-Covenant—Navigation--Right of Crown to use darn--Mainten-
ance of same. 

' 	A lease by the Grown of certain lands together with surplus water passing, 
through a canal at a certain place in excess of the quantity required 
at any time for the purposes of navigation, provided that navigation 
should not be at any tune obstructed or impaired by the employment 

i 	of su eh surplus water by the lessees, contained the following clause :— 

" If the existing dam can reasonably be made use of, and a new dam 
" between it and Cameron's Lake, can be dispensed' with, the lessor 
" may rebuild, maintain and control the old darn or may build a new 
" one in substitution therefor, and may raise and alter the same to a 
" higher level or otherwise, paying damages consequent thereon 
" above as well as below it, but if it is found necessary to build a 
" 

 
dam higher up•in the river, and -if it becomes• necessary to expro-

" priate land in the bed of the river for that purpose the Smith 
" estate [the original lessees] are not to be entitled to any additional 
" compensation for the land expropriated' nor for the old dam; and 

if the old darn or a substitute therefor be used by the Government 
" as above, the saine shall be maintained in perpetuity by the Gov-
" eminent, and in so far only may be required for the purposes of the 
" navigation of said river and canal." 

Held, that so long as the Crown considered that the dam could-be used 
'for the purpose of improving the navigation and desired to use it it 
had the right to do so ; and so long as the dam was used and in the 
occupation of the Crown, it was bound to maintain the same, but 
only to the extent to which, in the opinion of the Crown, it was 
necessary for the purposes of the navigation in question. 

2. That the Crown was under no contractual obligation to the lessors to 
keep the dam in repair. 

1908 

June 14. 
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1908 PETITION OF RIGHT to obtain a declaration, inter 

BOARD 
THE alfa, that the Dominion Government was obliged to 

WATER, maintain, repair and renew a certain dam on the Trent 
Lu UIT AND 

POWERCoai- Valley Canal, in virtue of a covenant in a lease between 
MISSI OVERS 

OF THE the Crown and the suppliants' predecessor in title. 
ILLAGE

FENELON The covenant is set out in the reasons for judgment,  OF 
V  

FALLS and the principal facts are there stated. 

May 7th, 1908. 
Ar 
rie t The case came on for hearing at Toronto. 

F. A. McDiarmid, for the suppliants : • Grants for 
valuable consideration are construed most strictly against 
the Crown. Bulmer v. The Queen (1). The employment 
of the word " sub-lessees" shews an intention to make 
the covenant enure to the benefit of parties later in inte-
rest. Shaber v. St. Paul Water Co. (2). Spencer v. Parry 
(3). The Crown by its grant is under an obligation to 
maintain the whole dam in perpetuity. Stodhart v. 
Milliard, (4) People v. Gaige (5) Burnham v. Kempton 
(6) Colwell v. May's Landing Water Power Co. (7) Nato-
ma W. & M. Co. y. Hancock (8) Hutchison v. Chicago (9). 

R. J. McLaughlin, for the respondent : There is no 
privity of contract or estate between the suppliants and 
the Crown ; the suppliants are strangers to the land. 
The covenant does not run with the land unless there is 
mutuality or succession of interest. Privity of estate is 
essential to carry the benefit of the covenant to subse-
quent owners of the land in question. This is the law of 
the older States in the American Union and it is the law 
of England. See Spencer's Case (10) Mygatt v. Coe (11) 
Norcross v. James (12) Webb v. Russell (13). 

V. 
TICE KING. 

(1) 3 Ex. C.R. at p. 214. 
(2) 30 Minn. 179. 
(3) 3 A. (S: E. 331. 
(4) 19 Ont. R. 542. 
(5) 23 Mich. 93. 
(6) 44 N. H. 78. 
(7) 19 N. J. Eq. 245.  

(8) 101 Cal. 51. 
(9) 37 Wis. at p. 603. 

(10) Ruling Cases, Vol. 15 at p. 233. 
(11) 142 N.Y. 78. 
(12) 140 Mass. 188. 
(13) Ruling Cases, Vol. 15 at pp. 

244, 245 and 246. 
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CASSELS, J., now (June 14th 1908), delivered judgment. 	1908 

This petition came on for trial at Toronto on the '7th 	THE 
BOA 

May, 1908. I have been unable to consider it until my WATER,
RDOF 

 

return from the Maritime Provinces. 	 LIGHT AND 
POWER COM- 

I have gone carefully over the evidence and docu- JIISSIONERS 
OF THE 

ments, and remain of the same view as1 entertained at VILLAGE 
FENE 

the trial. 	
OF FALLSON 

I think it unnecessary to consider the questions of THE KING. 
law argued at the trial by counsel for the Crown as to Rasons for 

whether assuming the covenant to mean what the sup- Judgment.

pliants contend for there is any privity entitling the 
suppliants to enforce it. 

The case made on behalf of the suppliants is that by 
contract the Crown is liable to keep in repair the dam 
the subject matter of the controversy. 

I am indebted to counsel for the suppliants and the 
Crown for 'a careful presentation of both law and facts. 

The right of the suppliants and of the Crown (assuming 
the suppliants have the right to enforce the covenant) 
depend on the meaning of the covenant contained in 
clause 9 of what is called the lease dated 12th April, 
1890. It reads as follows :— 

" 9. If the existing Dam can reasonably be made use 
of, and a new Dam between it and Cameron's Lake can 
be dispensed with, the Lessor may rebuild, maintain and 
control the old Dam or may build a new one in substitu-
tion therefor, and may raise and alter the same to a 
higher level or otherwise, paying damages consequent 
thereon above as well as below it ; but if it is found 
necessary to built a Dam higher up in the river, and if it 
becomes . necessary to expropriate land in the bed of the 
river for that purpose the Smith Estate are not to be 
entitled to any additional conpensation for the land 
expropriated nor for the old Dam ; and if the old Dam 
or a substitute therefor be used by the Goverment as 
above, the same shall be maintained in perpetuity by 
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1908 	the Government, in so far only as may be required for 
THE 	the purposes of the navigation of said River and Canal ". 

WATER,
BOAR 	

I agree with the contention of Mr. McDiarmid that the 

LIGHT Ain dam referred to includes that portion of the dam marked POWER Cone-  
MISSIONERS Wing Dam. 

~ OF THE 7 
Y ILLAGE 	The suppliants were notified pursuant to the provisions Oh' FENELON 
FALLS of clause 8 of the lease to prevent waste of water. This 

THE 

 
V. 
	clause reads as follows 

Reasons fur " 8. The whole water power at and above the Falls and 
Judgment. 

so far as the Smith property extends below the said Falls 
(subject to the rights of the Government as above set out) 
is to remain under the control of the Lessees, it being 
understood that the Lessees shall maintain all their 
works, on both sides of the river, in sufficient repair at 
all times, so that no waste of water or damage to the 
canal, or to the navigation thereof or to the river, shall 
arise from leakage or otherwise—and that the canal 
officers shall at all times have access to the works and 
mills of the said Lessees to ascertain the state of repair 
and condition thereof." 

They therefore expended the sum of about $4,000 in 
rebuilding a portion of the dam. 

The work was essential if they desired to operate their 
work. To get the proper head a dam is a sine qua non. 

From the standpoint of the Crown the only object of 
the dam was to back up the water of the river and so 
improve the navigation. 

So long as the Crown considered the dam could be used 
for the purpose of improving the navigation and desired 
to use it, the Crown had the right to use it. So long as 
they used it and were in occupation the Crown was bound 
to maintain it, but only to the extent to which in the 
opinion of the Crown it was necessary for the purposes 
of the navigation of the river and canal. 

I cannot find any contractual liability as claimed by 
the suppliants. 
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Counsel for the suppliants asked that having regard to 	1908 

the peculiar circumstances of the case and that it was 	THE 
BOARD Or 

proper to have a construction of the lease, no costs should %.`-ATER, 
be given against the suppliants in the event of the p I ELR C M_ 
decision being adverbe. 	 DIISSIONERS 

OF THE 
I think except under peculiar circumstances costs VILLAGE 

of FENELON 
should follow the event. In this ease, however, counsel FALLS 
for the Crown assented to m suggestion that if the sup-"' Y  	r~IF.1~I,G. 
pliants would agree that this decision should be final and Rea.sa r~d for 
no appeal taken, then no costs should be given. 	Judgrnmt. 

I dismiss the petition without costs. 

Judgment accordingly. 

Solicitors for suppliants : MeDiarmid & Weeks. 

Solicitor for respondent : R. J. McLaughlin. 
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IN THE MATTER of the Petition of Right of 

1908 J. C. MILLER  	SUPPLIANT ; 

AND 

HIS MAJESTY THE KING 	RESPONDENT. 

1Vegligence—Ob5druction to navigation--Submerged portion of breakwater 
constructed by the Public Works Department—Liability of Crown. 

The suppliant, a resident of the State of Michigan, U.S.A., sought 
to recover damages against the Crown for injury to two barges 
of American registry, which ran upon a submerged portion 
of a breakwater erected by the Department of Public 'Works at 
the entrance to a public harbour in Canada. The top of the break-
water had been washed away some time previously, and had not been 
re-built. The suppliant charged negligence against the Crown in 
allowing the breakwater to fall into disrepair, and in not sufficiently 
indicating the obstruction to navigation by means of buoys or other-

wise. Information concerning the obstruction had been given to 
mariners prior to the accident by means of notices issued by the 
Department of Marine and Fisheries, and such information was also 
printed in official notices issued to American mariners by the Govern-
ment of the United States. 

Meld, that upon the facts there was no negligence of any officer or servant 
of the•Crown within the meaning of R. S. c. 140, sec. 20 (e). 

The Queen v. Williams (9 App. Cas. 418 distinguished. 

2. The fact that after the occurrence of the accident an officer of the De-
partment of Public Works ordered buoys to he placed on the obstruc-
tion had no bearing upon the issue of negligence raised in the action. 

PETITION OF RIGHT for damages arising out of an 
'accident to foreign vessels navigating Canadian waters. 

The facts are stated in the reasons for judgment. 

May 8th, 1908. 

The case came on for hearing at Toronto. 

L. E. Dancey, for the suppliant, relied on The Queen 
y. Williams (1). He also cited Filion v. The Queen (2) ; 

(1) 9 App. Cas. 418. 	 (2) 4 Ex. C. R. 134. 

Sept. 16. 
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Letourneux v. The King (1); Brady v. The King (2) ; 	19088 

Gilchrist v. The King (3) ; Martin y. The Queen (4) ; M irmR 

Gagnon v. The Queen (5) ; 1lMcKays' Sons v. The TILE x;NG. 

Queen (6). 	 Reasons for 
Judgment. 

C. J. R. Bethune, for the respondent, cited Hart y. 
L. & 1V. W. Ry. Co. (7) ; Cole y. Canadian Pacific Ry. Co. 
(8) ; Columbia Ry. Co. y. Hawthorne (9). 

CASSELS, J., now (September 16th, 1908) delivered judg-
ment. 

The petition in this matter was filed on behalf of one 
J. C. Miller, a resident of Marine City, in the State of 
Michigan. 

The petitioner is the owner of the steam barge Rand 
and the barge Annie P. Grover, both being ships of 
American register. 

The allegations of the petition are that in the month 
of May, 1907, the two barges were chartered to carry 
cargoes of coal from the City of Cleveland to the Town 
of Goderich in the Province of Ontario. 

The allegation is that on Monday, the .6th May, 1907, 
the two barges were about to enter the harbour of God-
erich when they ran upon a sunken breakwater placed 
there by the Public Works Department of the Govern-
ment of the Dominion of Canada and sustained damages 
to the extent of $1,500. 

I quote verbatim the 4th and 5th paragraphs of the 
petition :— 

That said breakwater was in the course of construc-
tion by the said Department of Public Works during the 
year 1906 and is situated in Lake Huron about three 
quarters of a mile from the entrance to the piers of the 

(1) 33 S. C. R. 335. 	, (5) 9 Ex. C. R. 189. 
(2) 2 Ex. C. R. 273. 	(6) 6 E. C. R. 1. 
(3) 2 Ex. C..R. 300. 	(7) 21 L. T. N. S. 261. • 
(4) 2 Ex. C. R. 328. 	 (8) 19 Ont. P. R. 104. 

(9) 144 U. S. 202. 
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1908 	said port of Goderich, and during the fall of said year 
MILLER 1906, the top of said breakwater through improper con-

THE KI,G. truction was washed off and there remained the submer-

Bra:nfiR t'or ged portion referred to in paragraph 3 hereof. 
J"``n"""r' 

	

	" That said portion of submerged breakwater was left 
by the said Department of Public Works in a very dan-
gerous condition and a menace to the safe navigation of 
vessels entering the said port of Goderich, and no buoys 
or other marks were stationed by the said Department 
of Public Works at or near the submerged breakwater 
to indicate the danger to vessels about to enter the said 
port of Goderich, and by reason of the negligence of said 
Department of Public Works in not placing buoys or 
other marks to indicate said danger, your petition-r's 
said barges ran upon said i_ reakwater and sustained the 
damages hereinbefore mentioned." 

The Attorney-General of the Dominion of Canada 
acting for His Majesty the King, pleads want of care and 
caution upon the part of the captain and men in charge 
of the barges in attempting to enter the harbour of God-
erich otherwise than by the proper channel, and that but 
for such want of care the accident would not have hap-
pened. 

The defence also raises the question that even admit-
ting the allegations contained in the said petition to be 
true, that no right in law exists against the Crown in 
favour of the petitioner. 

The petition was tried before me at Toronto and subse-
quently written arguments were put in. 

A considerable portion of the evidence was taken by 
commission. 

There is no dispute as to the fact that the barges ran on 
the sunken breakwater. 

At the trial it was agreed by both counsel for the 
petitioner and the Crown that in the event of the petitioner 
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being entitled to damages, the amount of such damages 	1908  

should be assessed at the suns of $1,000. 	 MILLER 

This agreement obviates the necessity of considering a Txn IN G. 

considerable portion of the evidence relating solely to the Reasons for 

amount of damages. 	 Jud ent. 

There is but little dispute as to the facts of the case. 
It appears that in the year 1904 the Department of 

Public Works undertook the construction of a break-
water to protect the harbour of Goderich. 

A contract was entered into by the Department with 
Messrs. Battle & Conlon, of Thorold, for the construction 
of this breakwater, being about 500 feet in length and 
35 feet wide. The construction of 'this breakwater was 
proceeded with when in the fall of 1905, a large portion 
of the `superstructure was washed away. No further 
work was done towards the completion of the breakwater, 
and during the year 1905, the balance of the superstruc-
ture was washed away leaving no portion of the break- 

+ 	water above the surface of the water. 
The claim to relief is founded upon sub-sec (e) of section 

20 of the Exchequer Court Act, cap. 140 R. S. C. It is 
contended that injury has resulted to the petitioner on a 
public work arising from the negligence of an officer or 
servant of the Crown, while acting within the scope of his 
duties or employment. 

The ground for the claim is as stated in the 5th para-
graph of the petition hereinbefore quoted, namely, that the 
Department of Public Works should have placed buoys 
or other marks to indicate the danger to vessels entering 
the harbour. 

The breakwater in question is a lawful structure. In 
the early spring of 1909 the contract .with Battle and 
Conlon was terminated and a new contract for the com-
pletion of this breakwater entered into. 

At the time of the accident the day was fine and clear 
and the water smooth. William Shackett was the cap- 

15 
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1908 	tain of the steam barge Rand and was responsible for 
MILLER the navigation of the vessels. The captain had been to 

THE KING. Goderich at least four times previous to the trip in ques- 

Reasons for tion, his last trip previous being at least three years pre- 
Judgmenl. vious to the one in question. On entering the harbour 

on the morning in question, the captain, apparently igno-
rant of any change in the ranges, proceeded to enter on 
the course pointed out by the ranges previously in use 
instead of by the channel indicated by the new ranges. 
Had the captain been aware of the change of the chan-
nel and of the new ranges, it is obvious from his own 
evidence that the accident would not have occurred. 

The notice to mariners and the warnings given as to 
obstructions in entering any of the harbours are issued 
by the Department of Marine and Fisheries. These 
notices are widely circulated and every facility is afforded 
for obtaining such notices. The following notices were 
issued by the Department of Marine and Fisheries :-- 

" DOMINION OF CANADA." 
Notice to Mariners. 

No. 46 of 1905. 
(Inland Notice No. 7.) 

All bearings, unless otherwise noted, are magnetic, 
and are given from seaward, miles are nautical miles, 
heights are above high water mark and all depths are at 
mean low water." 

" ONTARIO. 

(115) LAKE HURON-GODERIOH-CONSTRUCTION OF BREAK-

WATER-TEMPORARY LIGHTS. 

A breakwater is being built about 1,400 feet outside 
the pier forming the sides of the channel into Goderich 
Harbour, Lake Huron, to shelter the entrance, and 
mariners are now warned of this fact in order that the 
cribs already sunk in place may not prove dangerous to 
navigation. 
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The cribs as sunk are below the surface of the lake 	1908  

but are marked in daytime by timbers standing up out MILLER 

of the water. At night the contractors keep them TUE KING 

marked by lights. The number, description and ' posi- Reasons for 
Judgment. 

tion of these lights is not stated. 

N to M No. 46 (115) 13-6-05. 

Source of infârmation, report from Harbour Master, 
6th June, 1905. Admiralty Charts affected—Nos. 407, 
519 and 678. Publication affected—Sailing Directions 
for Lake Huron 1905, page 61. Department of Marine 
and Fisheries of Canada, File No. 568Q. 

F. GOURDE AU, Deputy Minister. 

Department of Marine and Fisheries, 
Ottawa, Canada, 13th June, 190b. 

Pilots, masters or others 'interested are earnestly re-
quested to send information of dangers, changes in aids 
to navigation, notice of new' shoals or channels, errors in 
publications, or any other facts affecting the navigation 
of Canadian waters to the Chief Engineer, Department 
of Marine and Fisheries, Ottawa, Canada. Such commun-
ications can be mailed free of Canadian postage." 

" ONTARIO. 

.(250) LAKE HURON—GODERICH—NEW BREAKWATER--

DAMAGED--CAUTION. 

Messrs. Battle and Conlon, contractors, report that a 
portion of the new breakwater in process of construction 
across the entrance to Goderich harbour, Lake Huron, 
has been carried away by a gale, leaving it partially sub-
merged and a possible danger to vessels entering. At 
this season of the year it is difficult, if not impossible to 
maintain lights on the submerged portion of the break-
water and mariners are notified that they must invari- 

15y 
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1908 	ably enter on the new range of red lights described in 
MILLER Notice to Mariners No. 82 (198) of 1905. 

v. 
TETE KING. 	 N to M No, (250) 20-11-05. 
Reasons for Source of Information—Departmental Records. Judgment, 	 p 

Admiralty Charts affected—Nos. 3,319, 3,390, 519 and 
678. 

Publication affected—Sailing directions for thé Cana-
dian shore of Lake Huron, 1905, page 61. 

Department of Marine and Fisheries of Canada, File 
No. 17, 380. . 

F. GOURDE AU, Deputy Minister. 

Department of Marine and Fisheries, 
Ottawa, Canada, 20th November, 1905. 

Pilots, masters or others interested are earnestly 
requested to send information of dangers, changes in aids 
to navigation, notice of new shoals, or channels, errors in 
publication, or any other facts affecting the navigation of 
Canadian waters, to the Chief Engineer, Department of 
Marine and Fisheries, Ottawa; Canada. Such communi-
cation can be mailed free of Canadian postage." 

Mr. O'Hanly in his evidence shews the care taken to 
have these notices brought to the attention of the mar-
iners. Bulletin No. 16 of the War Department of the 
United States, issued in 1906, at page 22, shows the 
full information given to mariners. It also appears that 
in the Coast Pilot Book which Captain Shackett had, 
the information was contained. It would appear the 
captain made no inquiries from any one as to changes 
in the ranges, but took his chances. 

No officer of the Public Works Department had any 
duty cast on him of placing buoys. 

The protection of navigation was under the supervision 
of the Marine and Fisheries Department. They adopted 
all the precautions they considered necessary. These pre-
cautions were sufficient if the captain had exercised 
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reasonable care. I think no legal cause of action lies in 	1908 

favour of the petitioner. 	 MILLER 

I cannot see how the Crown can be made liable even THE 

if the Marine Department might in my opinion have taken Reasons for 

extra precautions. The case of the petitioner is not Judgment. 

brought within the statute Even if it were the taking 
for granted on the part of Captain Shackett is the real 
cause of the accident. 

I have read over and considered the numerous author-
ities quoted by counsel. The Queen y. Williams (1) was 
greatly relied on by the petitioner ; I do not think this case 
entitles the petitioner to relief. This case depends on a 
statute differing from the one governing this case. 

Great stress is placed in the case upon the fact that no 
steps had been taken to indicate to' mariners the hidden 
danger. On the day of the accident and after learning 
of it, Lamb ordered buoys to be placed to indicate the 
sunken breakwater. It was a wise precaution and taken 
of his own motion. This fact cannot create a liability 
if it did not exist. 

Mr. Bethune cited several cases holding that such sub-
sequent precautions cannot create liability. 

Having regard to the facts of this case, if a legal 
liability did not exist, such subsequent acts would not 
creat it. 

I think the petition should be dismissed with costs. 

Judgment accordingly. 

Solicitor for suppliant : L. E. Dancey. 

Solicitors for respondent : Chrysler, Bethune & Larmonth. 

(1) 9 App. 'Cas. 418. 
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BETWEEN 

19os THE RED WING SEWER PIPE 
Nov 6. 	COMPANY 	  CLAIMANTS ; 

AND 

HIS MAJESTY THE KING 	 DEFENDANT. 

Revcn.ue—Customs—Reference of claim—R. S. 1906, c..48, sec. 179—Evi-
dence before court which claimants neglected to produce before Minister 
of Customs—Reversal of Minister's decision—Costs. 

Where, in the case of a Customs claim referred to the court under the 
provisions of sec. 179 of the Customs Act (R. S. l906, c. 48), the 
judgment was mainly based on evidence which, though it was in 
their possession at the time, the claimants had neglected to produce 
to the Minister of Customs when the claim came before him, the 
claimants were not allowed the costs of the reference. 

THIS was a reference to the court of a claim for goods 
alleged to have been wrongfully seized by the officers of 
the Customs Department. 

The reference was made under the provisions of sec. 
179 of the Customs Act (1) and the facts of the case are 
set out in the reasons for judgment. 

September 15th and 16th, 1908. 

The case came on for argument at Winnipeg before 
Sir Thomas W. Taylor, Acting Judge. 

Fullerton and Graham for the claimants ; 

Aleck for the defendant. 

Sir THOMAS W. TAYLOR, Acting Judge, now (Novem-
ber 6th, 1908) delivered judgment. 

This case arises out of a seizure of a quantity of sewer 
pipe, made by a Customs official at Winnipeg, in October, 
1906, and confirmed by a decision of the Minister of 

(1) R. S. 1906, c. 48. 
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Customs, in February, 1907. The parties interested being 	NOS 

dissatisfied, the Minister by virtue of the powers vested 	THE 
RED WING 

in him by the Customs Act, has referred to this Court for SEWER PIPE 

adjudication, the claim against his decision. 	 Co. 
v. 

Lee, the purchaser from the Red Wing Sewer Pipe Co., THE KING. 

now alleging that he has no interest in, and makes no se= ti 
claim to, the pipe, the company prosecutes the claim as 
claimants. 

At the trial, ail the correspondence, affidavits, statutory 
declarations, invoices, shipping bills and other documents, - 
contained in the file from the Customs Department, were 
produced and read or referred to, except one. That was 
an affidavit made by Charles E. Sheldon, and it was 
objected to on the part of the respondent as having been 
sent in too late; and not before the Minister of. Customs 
when he disposed of the matter. It was ruled out, fol-
lowing a decision of the late Mr. Justice Burbidge in 
Dominion Bag Co. v. The Queen (1): 

There being on the file 'a letter stating that an official 
of the company called at the Custom House, admitted 
that a mistake had been made, and said a cheque for the 
penalty would be sent, but none had been received, a 
witness was called to give evidence as to these facts. To 
the admission of his evidence objection was taken, until 
the person alleged to have made the admission was proved 
to be an agent of, Or connected with, the company. Coun-
sel for the respondent undertaking to prove the agency, 
the evidence was permitted to be given. As, however, 
no such proof was offered, the evidence was rejected and 
treated as struck out. 

Other correspondence was also produced, and oral evi- 
dence given. 	 • 

There was no objection taken to the sum of $601.82 
named In the recommendation of the Commissioner of 
Customs, dated the 80th January, 1907, as a proper 

(t) See Audette's Exchequer Court Practice, p. 1S3. 
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1908 	amount, in the event of the seizure being upheld. The 
THE 	only issue raised was :—Is the pipe in question standard 

RED WING 
SEWER PIPE pipe, properly valued and entered as such at 861 cents, or 

co. 	is it double strength pipe of a higher value ? v. 
THE KING. 	It appears that in March, 1906, the purchasing agent 
Reasons for of the Canadian Pacific Railway wrote to Lee, asking how Judgment. 

soon the company could procure a quantity of double 
strength vitrified culvert pipe, 24 inch, according to C. 
P.R. specifications, and at what price. A copy of the speci-
fications was sent with that letter. In these, dealing with 
24-inch pipe, the minimum thickness of shell is given as 
2 inches, length as laid, 30 inches, and weight per lineal 
foot 190 pounds. To this Lee replied, giving a quotation 
on "24-inch pipe" in car loads f. o. b., Winnipeg, $1.90 
per foot, or $1.80 for cash within 30 days. 

Lee seems then to bave written to the claimants about 
pipe, for on 30th April they wrote him : " We have an 
option on 100 cars of pipe at St. Louis, assorted sizes." 
The latter then proceeded to make him an offer of any 
portion of this pipe he desired, at the cost price f. o. b. at 
factory, St. Louis, and prices are given, among them 24-
inch double strength at $1.05 ,3o  per foot, and the weight 
is given 178 lbs. to the foot. On 7th May Lee telegraphed 
to claimants :—" Rush all the 24-inch standard and double 
strength that you have." Next day he wrote :—" If you 
have double strength send them, but it is standard that 
I want." A few days later he wrote :—" You can ship 
10 cars 24-inch pipe, but I must say the price is rather 
high. I will take the 10 cars and I want to keep the 
Western trade." No doubt this must have referred to the 
10 cars double strength. On the 17th May Lee again 
wrote : 	I want you to ship me, say 10 or 12 cars 24- 
inch standard, as I want to try to push it off with the 
other 24-inch double strength that you are sending." 

When this correspondence was before the Customs 
authorities, they seem to have assumed that the option 
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mentioned in ,the claimants' letter .of 30th April was one 	19''S `J 
from the Evans & Howard Fire Brick Co. of St. Louis, 	THE 
and so connected the 	, seized with it. But it was not QED «'inr~ pipe 	 SE~YER PIF~: 
so, as that option was from the Laclede Co., another corn- 	v° 
pany manufacturing sewer pipe at St. Louis. And from " THE KING. 

that company double strength pipe was imported by Lee Reasons for 
Judgment. 

during 1906. 
Lee's letter of 17th May has been unfavourably com-

mented on. In an opinion given the Customs Depart-
ment, it is said : " that this pipe was purchased by Lee to 
fill his orders from the Canadian Pacific Railway, and 
that it was being furnished to said company as double 
strength pipe, is, I think beyond doubt ". And again, 
it is said of the letter that it " shows the kind of man we 
are dealing with. Any man who would deliberately 
push off standard on customers as double strength could 
scarcely be expected to be scrupulous in his dealings with 
the Customs". 

Now this letter does not necessarily indicate an inten-
tion to defraud customers by pushing off on them an 
inferior class of goods for a higher class. He was a very 

• large dealer, handled during that year great quantities of 
pipe, and would naturally desire to have always on hand 
an assorted stock, in order as he says, in another letter 
" to keep the Western trade ". That he could expect to 
pass off on the Railway Company, with its intelligent and 

. experienced engineers and officials, sewer pipe inferior to 
that he had tendered to supply, is highly improbable. 

Besides in the letters to the Company's agent he always 
speaks of 24-inch pipe, and never mentions double 
strength. His doing so can be, understood, for when 
examined as a witness, he  swore that his tender to the 
company was to supply Canadian double strength or 
American standard. Although one of the Company's 
engineers was afterwards called as a witness by the res- 
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l 	pondent, no attempt was made to impeach Lee's evidence 
THE 	as to his tender, and it stands wholly uncontradicted. 

RED WING 
SEWER PIPE The evidence as to the weight of pipe being a material 

Co. 	element in determining its classification, is not very satis- v. 
THE KING. factory. The Evans & Howard Co. issue a catalogue or 
Reasons for price list as to the pipe manufactured bythem, and in Judgment 	 p p 

that the weight of the different kinds of pipe is given. 
But that is said to bean old catalogue issued about 30 
years ago, reprinted since then carelessly and without 
revision. It is said weight is not now considered impor-
tant, the quality of the pipe depends on the thickness 
only. Engineers who were examined gave similar evi-
dence. One of them said that weight is no test, that in 
determining whether light or heavy, the thickness only 
is looked at. " We gave the elements in determining the 
the quality of the pipe to be, its strength, that the spigot 
end fits well, and that it will not be disintegrated by what 
passes through it." Another said, the weight has nothing 
to do with the classification. It may be difficult fully to 
accept such evidence, but it was given by intelligent 
experts who have handled large quantities of sewer pipe. 

No doubt the material used in the manufacture of the 
pipe has a great deal to do with the weight. The use of 
fire clay in making the pipe, and the amount of that 
entering into its composition, must naturally affect the 
weight. 

A letter to the Customs appraiser at Winnipeg from 
the Monmouth Mining and Manufacturing Company, of 
Illinois, was produced and read. That company speak-
ing of 24 inch pipe, says :—" So far as, we know this pipe 
is made in only two weights, namely, standard and double 
strength. This distinction applies to the thickness of 
the pipe only. Standard 24 inch pipe is 11 inches in 
thickness, and should weigh 125 lbs. per foot. Double 
strength 24-inch pipe is two inches in thickness and should 
weigh 150 lbs. per foot. These weights are for pipe in 2 
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foot lengths. If the pipe was 22 foot lengths the weight 	1908 

per foot would be slightly less, owing to the increased 	THE 
R WINI 

length of barrel to each socket". But the Monmouth SEWER PIPE 
pipe is made of shale only, for fire clay is not found in 	vo. 

that neighbourhood. Shale is a much lighter material TILE KING. 

than fire clay. 	 Jud 
ons 

Judgment s~ 
The pipe manufactured by the Evans & Howard Co. is 

made of fire clay, shale, loam or top soil, gravel, and to 
that is added what is known as graul, or broken up and 
crushed sewer pipe. Fire clay, a heavy material, enters 
largely into the composition of their pipe, and conse-
quently it is heavier than that of other manufacturers. 

A good deal of stress was laid by the Customs 
Department upon the weight, 30,550 lbs. entered on each 
shipping bill. From the declaration made by one of 
those, a dealer in sewer pipe, who examined the pipe in 
question at the instance of the Customs appraiser, it 
appears that he was asked : " From your experience 
would you think it at all probable that 187. feet Evans 
& Howard standard 24-inch sewer pipe, would be billed 
as weighing 30,550 ", and he replied :—" No, I do not 
think this either probable or possible, in straight business. 
If a dealer was entitled to 210 feet in a car load of 14 
tons, he neither could nor would accept 1871 feet as 
weighing 30,550 ". Another dealer who examined the 
pipe made a similar, statement. 

The evidence now given shows that the 30,550 had 
nothing whatever to do with the actual weight of the 
pipe contained in the car. The pipe was not weighed 
before loading, nor was the car weighed after being 
loaded..‘ The.80,550 was arrived at, and placed on each 
shipping bill, in this way : There is a Western Weighing 
Association for all the western and some of the eastern 
American . railroads, and that association has settled a 
tariff of freight rates, giving the weight and rate of freight 
at which different articles shall be carried by these roads. V 
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1908 	The provision as to sewer, 24 inches in diameter and 22 
THE 	feet in length, is that it shall be carried, and freight 

RED WING' 
SEWER PIPE charged on it, as weighing 404 lbs. each piece, and to 

Co.
v. 
	that is to be added from 200 to 300 lbs. for the weight 

THE KING. of the lumber used in packing and staying the pieces of 
Reasons for pipe  in the car. In each car in question here there were Judgment 

75 pieces of such pipe. Now taking 75 pieces of pipe at 
a weight of 404 lbs. each, it will make 30,300 lbs., and 
adding 250 lbs. for the lumber the 30,550 is arrived at. 
That amount was put on each shipping bill, not because 
it was the actual weight of the pipe, but because it was 
the weight fixed by the Western Weighing Association as 
that at which the number of pieces of each pipe in each 
car would be carried, and on which freight would be 

' charged. 
The pipe certainly came from, and was manufactured 

by, the Evans & Howard Co. It was not made specially 
to fill Lee's order, but taken from the ordinary run of 
pipe being made at the time. All pipe made by that 
company is classed as heavy or light, the former is 
stamped "H ", the latter is stamped "L ". All the pipe 
here has the tetter ".L" on it, with the manufacturer's 
name. 

During the year 1906 the Evans & Howard Co. turned 
out an immense quantity of pipe of different grades ; but 
they did not, in that year, make any double strength 
pipe 24-inch in diameter and 2i feet in length. The only 
double strength pipe they made that year was in 2 feet 
lengths. 

The pipe when seized was examined at the instance 
of the Customs officials by five persons, a civil engineer 
and four rival dealers in sewer pipe. Two o F the latter 
described the pipe as 25-inch double strength 2 inches 
thick and 170 lbs. in weight. The other two gave the 
same description of it, although they say, it ran from a 
little under to a little over, 2 inches in thickness. Rin- 
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dall, the engineer says, he found the pipe from, i - to 2 	1908 

inches in thickness, and it could not possibly be standard 	THE 
RED VÏ Ir G 

pipe. All these persons refer to the Evans & Howard sEwEE PIES 

catalogue or price list, and evidently formed the conclu- 	Co. 

sions to which they came on the description and weight THE KING. 

of pipes given there. None of them supply any informa- Reasons for 
tion as to how, or at what part of the barrel, they 
took their measurements. If they took the thickness at 
the spigot end, as that of the pipe, or if they measured 
close to that end, undoubtedly they would find the thick-
ness to be two inches, or in some cases perhaps even.a 
little more. The greater thickness at the spigot end is 
caused by the pipe when manufactured, and while still 
in a soft and pliable condition, being set up on that end to 
dry, the weight crushing in and thus thickening the pipe 
for a few inches up the barrel. But that affords no 
criterion for judging the thickness throughout the barrel, 
or beyond those few inches. 

Rindall was examined as a witness, and then said he 
measured about 8 inches from the spigot end and also some 
inches from the bell, finding the thickness to be from 
14 to 2 inches. He'was somewhat confused and indef-
inite in his evidence ; his recollection of measuring the 
pipe seemed vague, and he was by no means a satisfactory 
witness. 

In the interest of the importers, the pipe when seized, 
was examined by two civil engineers, an architect, and 
the inspector of sewer pipe for the city of Winnipeg. 
According to their declarations then made they found, 
measuring some inches from the spigot end, the thickness 
to be 14 inches and in a few places 1i inches. They all, 
without reserve, declare it to be a standard pipe. 

At the trial, two civil engineers who had also examined 
the pipe, but had made no statutory declarations, were 
produced as• witnesses for the claimants. One of them, 
the engineer of the City of Winnipeg, has handled sewer 
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1908 	pipe for many years, having laid nearly fifty miles of it. 
THE 	He found the greatest thickness to be 1i, and in a few 

Ran wig`` 
places I inches. He says it is standard or lightpipe. SEWER PIPE 	

s ~ 	P•P y  
V. The other witness was an engineer who has also had 

THE Kum extensive experience, and he was perhaps the most satis- 
Reasons tor factory witness of all. He had examined no less than 123 
Judgment. 

pieces of the pipe, and produced his notes made at the 
time of the measurement. He found the thickness to be 
generally 1- inches, a few ran 1Pff. ; a few others, in 
some places, 1i. None were in any place 2 inches. He 
declares the pipe to be 24-inch "standard vitrified sewer 
pipe. 

At the request of counsel,.I visited the Customs Ex-
amining Warehouse, where samples of the pipe have been 
kept. There were present with me, counsel for both 
parties, one or two Customs officials, the President of the 
Evans & Howard Co., and the engineer of the City of 
Winnipeg. The samples, three in all, are stamped "L.24" 
with the name Evans & Howard. They are no doubt 
about two inches thick at the spigot end, but it could 
easily be felt that this thickness extended into the barrel 
only a few inches. Measurements made in my presence, 
with proper calipers, at the distance of 10 inches or so 
from the • spigot end, shewed the thickness to be 1.1-
inches, in a few spots slightly in excess of that, nowhere 
2 inches. 

From the evidence adduced in this case, I have no 
hesitation in coming to the conclusion that the pipe in 
question is, as it was represented to be, standard pipe. 
The evidence also shows that the price at which it was 
sold to Lee was 86f cents, and there was no agreement 

• or understanding that a higher price should be paid. 
The entry therefore of the pipe as standard pipe, at 

861 cents, was the correct entry, and the seizure of it 
should not have been made. 
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My judgment is that the goods should be restored to 	1908 

the claimants. 	 THE 

The case has been decided mainly on the evidence REA wr~r J 	 SEWER FIPE 

given at the trial. The evidence was, when the question 	co• v. 
of the seizure was before the Minister of Customs, in the THE KING. 

possession, or at the command, of the claimants, and they 	for 
.Iiul;;uient. 

neglected to produce it. Had they laid it before the 	-- 
Minister there can be little doubt a' different decision 
would have been given. I therefore award no costs to 
the claimants. 

Judgment accordingly. 

Solicitors for claimants : Graham & Young. 
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1908 THE BERLINER GRAM—O—PHONE 
• Dec. 24. 	COMPANY, LIMITED 	  PLAIIv'TIFFS 

AND 

THE COLUMBIA PHONOGRAPH 
COMPANY 	 DEFENDANTS. f 

Patent action--Infringement — Points of law—Argument before trial—
Refusal—Practice. 

The defendants, in an action for infringement of a patent of invention, set 
up by their statement in defence an adjudication by the Circuit Court 
of the United States upon the said patent. The plaintiffs replied 
that such adjudication disclosed no answer in law to their claim, and 
made an application that the questions of law so raised be argued 
before the trial of the action upon the grounds of convenience, the 
saving of time and expense. 

Held, that as the defendants might fail to establish the facts as alleged, 
the court would then be determining the law upon what might turn 
out to be a merely hypothetical state of facts, and further that the 
finding of this court upon the question of law might be reviewed by 
an appellate court while 'another part of the case was being dealt 
with elsewhere, a costly and inconvenient practice, the application 
should, therefore, be refused with costs to the plaintiffs in any event, 
unless otherwise ordered by the tria] judge. 

THIS was an application for the hearing of certain 
questions of law arising on the pleadings before trial. 

November 7th, 1908. 

The motion now came on for hearing before the Hon- 
ourable Mr. Justice Riddell, judge pro hac vice. 

R. C. H. Cassels for the plaintiffs ; 

N. W. Rowell, K C., for the defendants. 

RIDDELL J., now (December 24th, 1908), delivered 
judgment. 

This is an application by the plaintiffs for an order for 
the trial of certain questions of law arising on the plead-
ings under the provisions of Rule 66 of Oct. 8th, 1906. 
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The rule reads—" No demurrer, as a separate pleading, 	1908 

shall be allowed, but any party shall be entitled to raise 	Tim  

by
LINER 

his pleadings anypoint of law and anypoint so 
]GRAM-o. 

p 	g 	GRAM-O- 

raised, shall be disposed of by the Court or a Judge at or ri~o 
vP 

Co. 

after the trial ; provided that by the consent of the parties, COLUMBIA • 
or by order of the Court or a Judge on the application PHONOGRAPH 

of either party, the same may be set down for hearing 	_- 
Reasons for 

and disposed of at any time before the trial." 	 Judgment. 

This rule is taken from the English Ord., xxv. r. I (1883). 
The action in the present case is to restrain the defen-

dants from infringing certain letters-patent of the plaintiffs, 
and for similar relief. The statement of defence disputes 
the patent, and sets up an adjudication by the Circuit 
Court of the United States in favour of the defendants; 
the reply denies this, and " submits that said paragraph 
discloses no answer in law to the plaintiff's claim and 
craves the same benefit on this ground as if it had demur-
red to said statement of defence." 

The application is by the plaintiff that the question of 
law thus raised may be disposed of separately, and not at 
the trial of the other parts of the case. The ground 
alleged is the saving of time and of expense as well as 
convenience. 

It appears that both parties are of substance, and it is 
not.suggested that the defendant, if he should fail in the 
matter is not quite good for any extra costs that may be 
incurred by any method of proceeding. 

Again, it is to be observed that the fact of the alleged 
adjudication is not admitted—it may well be that the 
defendant would fail to establish the fact, and thus the 
Court is in the position of being asked to determine the 
law in what may turn out to be a merely hypothetical 
state of facts —a course always to be deprecated. 

Moreover, if the application"were acceded to, it might 
and probably would be the case that an appellate Court 
would be called upon to deal with one branch of the case 

16 
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1908 	while another part would be in the course of being dealt 
THE 	with elsewhere, a uselessly costly and inconvenient 

BERLINER 
GRAM _0- practice. 

PMINE Co. The authorities in England upon the corresponding rule 
THE 	there are to be found in Snow's Annual Practice ; a num- 

CoLv 1mA 
PHONoORAPH ber of these are very different from the present case, and I 

~~ 	do not find any very like the present. No authority has 
Judnent.l. been cited, and I can find none, which indicates that the 

order sought should be granted. 
The motion will be refused, and the costs will be paid 

by the plaintiff in any event, unless the trial Judge should 
otherwise order. 

Motion refused. 
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ON APPEAL FROM THE QUEBEC ADMIRALTY DISTRICT. 

BETWE EN 

THE RICHELIEU AND ONTARIO 
NAV I OAT I 0 .` C 0 M PAN Y APPELLANTS; 
(PLAINTIFFS) 

1909' 

Feb. 2 

AND 

THE STE A MSIIIP IMP .E R I A L 1 REBPUNDENTS. AND OTHERS (DEFENDANTS) 	 f 

,Shipping--Collision—Action in rem against ship whose owners are in liqui-
dation—Jurisdiction of Exchequer Court -- Winding-Up Act---R. S. 
1906, c. 144, secs. 	and .28•—Leave to bring action—Practice— 
" Sequestration." 

Held, (reversing the judgment of the Deputy Local Judge) that the juris-
diction of the Exchequer Court in respect' of proceedings in rem for 
collision against a ship (whose owners are at the time in liquidation) 
is not taken away by the provisions of secs. 22 and 23 of the Winding-
Up Act (R. S. 1906, c. 144) ;  and where leave is obtained from the 
proper forure to bring an action, as provided by sec. 22 of the Wind-
ing-Up Act, the Exchequer Court is competent to entertain the same. 

Semble, that the word "sequestration " as used in sec. 23 of the Winding. 
Up Act means a sequestration to recover payment of a judgment 
already obtained. 

in re Australian Direct Steam 1Vavigatiou Co. (L. R. 20 Eq. 325) 
referred to. 

. THIS was an appeal from two judgments of the Deputy 
Local Judge in Admiralty for the District of Quebec: . 

The nature of the judgments appealed from, and the 
findings of the learned trial judge, are stated in the 
reasons for judgment on appeal. 

January 9th, 1909. 	 - 

The appeal was now argued. 

A.R. Angers, K.C., for the appellants; 

C. A. Pope for the respondent. 
16% 
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1909 	Mr. Angers contended that inasmuch as the leave of 
THE 	the Superior Court, which was seized of the winding-up 

RICHELIEU 
AND ONTARIO proceedings against the owners of the ship, was obtained 
NA`co  Tro` to bring the action in rem in the Exchequer Court, there 

v 	was no question as to the competency of the pro- 
THE 

STEAMSHIP ceedings. (Cites Marsden on Collisions (1). By The 
IMPERIAL. 

Admiralty Act, 1891, sec. 4, the Exchequer Court is 
Argument 
of Counsel. given jurisdiction in all cases of " contract and tort and 

proceedings in rem and in personam arising out of or 
connected with navigation, shipping, trade or commerce," 
&c., which may be had or enforced in any Colonial Court 
of Admiralty under the Colonial Courts of Admiralty 
Act (Imp.). This jurisdiction is as wide as the A dmi-
ralty Court's in England with reference to actions in rem 
for collision. It could never have been the intention of 
Parliament to oust the jurisdiction of a federal court, 
with all its convenient procedure and process, in favour 
of a provincial court which was never contemplated to 
exercise admiralty jurisdiction in the ordinary way. The 
learned trial judge has erred. 

Mr. Pope argued that the Winding-up Court had no 
power to grant the order for leave to proceed against the 
ship in the Exchequer Court. The Superior Court; 
under all the English authorities, is the proper court to 
entertain the suit, and it cannot divest itself of its juris- 
diction. 	It cannot delegate what the statute has 
expressly given it for a special purpose. M oreover, sec. 23 
of the Winding-up Act expressly prohibits sequestration 
of property within the control of the Winding-up Court. 
There is no technical meaning to be given to " sequestra-
tion" as used in the Act. It simply means the detention 
of property by a court of justice for the purpose of 
answering a demand that is made. That is exactly what 
the arrest of a ship is, and as I read sec. 163 of the 
Imperial Companies Act, it is void in the case of a creditor 

(1) 5th ed. pp. 74, 78. 
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who can prove under the Winding-up—that is when the 19u9 

sequestration takes place after the Winding-up order is 	THE 
~y lû 

made. (In re Australian Direct Steam Navigation CO M- 	ONTAR
lCxLf.IErJ

IO 

pany, (1). An arrest by the process of another court cuts v - co Tlor 

out the jurisdiction over the property of the Winding-up 	L v. HE 
Court. The Superior Court has jurisdiction to grant the STEAMSHIP 

IMPERIAL. 
full remedy open to the plaintiffs in respect of the colli- 	-- 3r„ne~ 
sion claim ; and where the res and the parties are before (r Coun

in senit , 
the court the claim must be prosecuted there. In re Rio 
Grande Steamship Company (2). 

I submit that the present proceedings are vexatious 
and unnecessary in that the plaintiffs could and should 
enforce their lien before the Superior Court. 

Mr. Angers, in reply, contended that the Superior Court 
had not the necessary procedure and machinery to try 
out an admiralty claim for collision ; for instance, the 
court has 'no power to call in the assistance of a nautical 
assessor. Again, there is no provision in the procedure 
of the Superior Court for filing a. preliminary act, a 
matter so essential to obtaining the truth and the whole 
truth in respect to a collision claim. Nor is there any 
process for the arrest of the ship in the Superior Court. 
The Rio Grande Steamship' Company's Case, cited by 
counsel for the ship, is not in point, because there the 
lien was liquidated, and here our damages ""are not 
liquidated. 

CASSELS, J., now (February 2nd, 1909), delivered 
judgment. 

These appeals are from judgments of Mr. Justice Dun- 
lop,, Deputy Local Judge for the Quebec Admiralty 
District at Montreal, bearing date respectively, the 14th 
December, 1908 and the 81st December, 1908. 

The action is one for damages arising out of a collision 
in the River St. Lawrence, near Varennes, on the 5th 

(1) L. R. 20 Eq. 325. 	 (2) L. R. 5 C13. D., 282. 
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1909 	day of July, 1908. The learned trial Judge states the 

	

THE 	allegations of fact as follows :-- 
RICHELIEU 

AND ONTARIO " On the 5th July, 1908, plaintiffs allege that the 
NAVIGATION << 

	

Co. 	
steamer Imperial, being improperly navigated, came 

, v. 

	

x, 	" into collision with the steamboat Quebec in the River 
STEAMS] LFP " St. Lawrence, near Varennes, causing the Quebec con- 
IMPERIAL. 

	

---- 	" siderable damage and disabling her ; that the Quebec 
ItP,O.(,II. or 
.I41hIgin,•F<t. " came to anchor, and was subsequently towed up to 

" Montreal for repairs ; that the St. Lawrence Navigation 
" Co., the owners of the steamboat Imperial are in liquida-
" tion under the Winding- Up Act ; that in compliance 
" with chapter 144, section 22, R. S. C. 1906, the Riche-
" lieu and Ontario Navigation Co., the owners of the 
" Quebec, the vessel damaged, applied to the Winding-up 
" Court, the powers and jurisdiction of which are vested 
" in the Superior Court, for leave to take an action in 
" rem in admiralty against the steamer Imperial." 

Leave was granted, and admiralty proceedings against 
the S. S. Imperial were instituted. The statement of 
claim was filed on the 19th October, 1908, and the state-
ment in defence on the 7th November, 1908. By the 
14th paragraph of the statement in defence the respon-
dents alleged that the action was not within the jurisdic-
tion of the Court in view of Cap, 144 R. S. 1906 (The 
Winding-Up Act). To this paragraph of the defence 
the plaintiffs demurred. 

The plaintiffs moved to have the questions of law 
raised by paragraph 14 of the defence and by the plain-
tiffs' demurrer, determined, and they were fully argued 
before the learned trial Judge, who, after carefully 'con-
sidering the questions before him, came to the conclusion 
that the defence raised by paragraph 14 was well founded, 
and on the 14th December, 1908, pronounced judgment 
in favour of the defendants. 

The finding of the learned Judge is that the Exchequer 
Court on its admiralty side has no jurisdiction in respect 
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of this claim by virtue of the provisions of the Winding- 	1909  
Up Act (R. S. 1906, ch. 114). 	 THE 

RicHELlr rr 
The logical conclusion from this finding that the Court AND ONTARIO 

is without jurisdiction followed, and the action was dis- NA`'TA TTON 

missed by judgment pronounced on the 31st December, THE 
1908. The appeals heard before me are from these two s TEA rrsxre 

IMPERIAL. 
judgments. They were fully' and ably argued by Mr. 	 
Angers, K.C. for the appellants, and Mr. Pope for the J:dgme t. 
respondents. 

 

I have considered the case and I am unable to concur 
in the decision of the learned trial Judge. The sole 
question is whether or not the admiralty jurisdiction of 
the Exchequer Court in respect of such a matter has been 
taken away by virtue of sections 22 and 23 of the W inding-
Up Act. 

After hearing counsel for both parties, and considering 
the facts set out in the various affidavits filed, the Judge 
of the Superior Court of Montreal, being the Judge 
having jurisdiction in the Winding-up proceedings, made 
an order giving leave to the plaintiffs to institute'pro-
ceedings in the Exchequer Court in Admiralty. No 
appeal was taken from the judgment, and had the order 
been appealed from it would not likely have bèen varied, 
as it was a question of discretion. ( Thames Plate Glass 
Co. y. Land and Sea Telegraph Co. (1). I do not 
think this order would confer jurisdiction if such juris-
diction had been taken away by the statute ; but it has 
a strong bearing on the question to be considered. 
The provisions of section 22 of the Winding- Up Act 
(R.S. 1906. ch. 144) read as follows :— 

" After the winding-up order is made, no suit, action 
or other proceeding shall be proceeded with or com-
menced against the company, except with the leave of 
the Court and subject to such terms as the Court imposes." 

The provisions of section 23 are as follows 

(1) L. R. 6 Ch. 643. 
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1909 	" Every attachment, sequestration, distress or execu- 
Tiih' 	tion, put in force against the estate or effects of the 

RI
AND ONTARIO company after the making of the winding-up order shall 
NAVIGATION be void ".  Co. 

r' 	Practically similar provisions are to be found in sections 
TILL 

STEAMSIIR' 87 and 163 of the Imperial Companies Act 1862 (25-26 
IMPERIA L. 

Reasons for 
Judgment. 	Section 87 :— 

" When an order has been made winding up a com-
pany under this Act, no suit, action, or other proceeding 
shall be proceeded with or commenced against the company 
except with the leave of the Court and subject to such 
terms as the Court may impose." 

Section 163 :— 
" Where any company is being wound up by the 

Court, or subject to the supervision of the Court, any 
attachment, sequestration, distress, or execution, put in 
force against the estate, or effects of the company, after 
the commencement of the winding.up shall be void to all 
intents ". 

Buckley, in his work on the Companies Act, 8th 
ed. at page 274, states as follows :— 

" By section 163, where a company is being wound up by 
or under the supervision of the court, any attachment, 
sequestration, distress or execution, put in force against the 
estate or effects of the company after the commencement 
of the winding-up shall be void to all intents. But it was 
decided in 1864(1) that section 163 is to be read with and is 
controlled by the 85th and 87th sections, and that the joint 
effect of these sections is to put the creditor who desires 
to proceed to execution after the winding-up order to the 
necessity of coming to the Court and asking for leave to 
so proceed, and whether he shall be allowed to proceed 
or•not is a question for the discretion of the Court. It is 
difficult no doubt to see why the clear and precise provi- 

(1) Exhall Mining Co. 4 De G. J. & S. 377. 

Vict. chap. 89). 
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sions of section 163 should be read as if a distress were a 	1909 

	

proceeding ' within section 87, but the Court is now 	THE 
PUI OELIE 

bound by the decision and the many subsequent cases AND 
H
ONTARIu- 

U 

which have followed it". 	 NAVIGATION 
Co. 

	

This statement of the law is amply supported by the 	v. 
THE 

authorities. 	 STEAMSHIP 

The first decision was that of Eehall Mining Co., in The 
IMPERIAL. 

1864, reported in 4 De G. J. & S. :377. Then there is the Jûâgén 
case of Railway Plant and Steel Co., In re Taylor (1) in 
which the judgment was delivered by Hall;  V.C. After 
this decision follows Lancashire Cotton Spinning Co. Ex. p. 
Carnelly (2). This was a judgment of Lord Justices 
Cotton, Lindley and Bowen,. given in 1887. Then comes 
the case of Higginshaw Mills v. Spinning Co. (3), that being 
a decision of Lord Justices Lindley and Lopes in 1896. 
And see also Lindley on the Law of Companies (4). To 
the like effect will be found a series of decisions in the 
Ontario Courts : See In re Lake Superior Native Copper-
Co. (5). In Parker and Clark's Company Law, (1909) 
commencing at page 388, numerous authorities are cited. 
But it will be seen that the judgment of Osler, J. at page 
485 of 23 Ont. A. R., in the case of Shaver y. Cotton is 
on a different question, namely, the right to proceed 
against contributories, the Canadian statute not being 
similar to the English Act in this respect. 

The finding of the learned trial Judge and the argument 
of the respondents are mainly based on two authorities, 
namely, In re Australian Direct Steam Navigation Co. (6) 
and The Rio Grande Steamship Co: (7). 	. . 

On the question of the jurisdiction of the Exchequer 
Court on its Admiralty side being ousted, the only matter 
for consideration, these authorities support the appellants' 

(1) L. R. 8 Ch. D. 189. 	 (4) 6th ed. at page 907. 
(2) 35 Ch. D. 656. 	 (5) 9 Ont. R. 277,' at page 283. 
(3) (1S96) 2 Ch. 544. 	 (6) L. R. 20 Eq. 325. 

(7) L. R. 5 Ch. D. 282. 
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1900 	contention. The head-note to In re Australian Direct 
THE 	Steam Navigation Cc., is as follows :— 

RICHELIEU 
AN L) ONTARIO " The proper mode of enforcing a maritime lien on a 

N°` TIL A'PIoN vessel belonging to a company which has been ordered to 
be wound up is by a proceeding in the winding-up and 

Ti IE 
STEAM-SIIII' not by a proceeding in rem in the Admiralty Court. The 
IhieETtrAL, arrest of a vessel by the Admiralty Court is a sequestra- 

Reasons fox n  
Judgment tion

, 
 within the meaning of the Companies Act, 1862, 

section 163." 
Were it not for this judgment of a very able Judge, 

which seems to have been accepted, I would have thought 
that " sequestration " as used in section 23 of the Dominion 
Winding-Up Act, meant a sequestration to recover pay-
ment in respect of a judgment already obtained. I have 
already quoted the provisions of this section. It would 
have occurred to me that what is contemplated by this 
section is to prevent judgment creditors who have not 
already obtained liens, from getting higher rights after 
the winding-up order had been made. 

The result of the proceeding in the present action may 
be a dismissal of the action. However, in the case of Re 
Australian Direct Steam Navigation Co. (supra) no leave 
bad been obtained by the plaintiff. Besides in that case the 
learned Master of the Rolls only stayed the proceedings 
upon a sum being carried to a separate account to answer 
the damages, an order which would not have been made 
had there been no jurisdiction. The Master of the Rolls 
evidently treated the case before him as an application for 
leave to proceed, and refused the leave on security being 
given. 

In the Rio Grande Steamship Company's Case (supra) 
the jurisdiction is expressly upheld by the Court of 
Appeal. An order had been made on the 1st of October, 
18.75, giving leave to proceed in Admiralty. At page 
285, James, L. J. says :— 
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u An order was made .accordingly on the 1st October 	190!! • 

1875, and notwithstanding what is stated to have been 	Tamn 
.LTM J said by the Vice-Chancellor as to that order, I am of AND

R 
O

lcxI
NPAR.I0 

opinion that it was the. right order to be made unless the NAvCA TION 

company was able and willing to give the. applicant suf_ 	
Tx~ 

ficient .security for the amount of his debt, and cosh, STEAMSHIP 
IMPERIAL. charges and .expenses." 	 _ 

I think that the judgments of the 14th and 31st De- JÛsglentr 
comber, 1908 should be reversed, and that the application 
of the plaintiffs (appellants) to reject paragraph 14 of the 
defence, should be granted ; and that the plaintiff's' action 
be declared to be within the jurisdiction of the Local 
Judge in Admiralty for the Admiralty District of Quebec. 

I also think that the case should be sent back to the 
Deputy Local Judge at Montreal for trial before him. 
The costs of this appeal, and the costs before the Deputy 
Local Judge to be paid by the defendants (respondents). 

Judgment aecordingty. 

Solicitors for appellants : Angers, Delorimier & Godin. 

Solicitors for respondent : Lafleur, Macdougall, Mac- 
Farlane & Pope. 
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I3RMSH CULU`IFiI.I ADMIRALTY DIS'l'R.ICT, 

1909 

Feby. 18. 

BARBER v. THE SHIP NEDERLAND. 

Skipping—A(/1'0m for clantatfc.,• for personal injuries sustained ou foreign. 
.tihip----Tnri.,rliction—Dismisxal of action. 

THIS was an action by the plaintiff for damages for 
personal injuries sustained whilst working on a foreign 
ship as a stevedore, such injuries being caused by the 
faulty construction of hatch coverings and beams sup-
porting the same. 

On 14th December, 1908, a motion was made on 
behalf of the ship to set aside a writ for want of juris-
diction, and alternately that the action is one in per-
sonarn and not in rem. 

F. Peters, K.C., for ship, cites the Admiralty Act,1861, 
e. 7. Ship must be active cause of damage. The Theta (1) ; 
Currie y. McKnight (2) ; the Sylph (3) ; the Beta (4) ; 
Franconia (5) ; Vera Cruz (6) ; the Zeta (7) ; the Nor-
mandy (8) ; the 11Ialvina (9) ; Vera Cruz (10). Distin-
guishes Wyman v. Duart Castle (11). 

No action in rem unless maritime lien of some sort or 
allowed by statute. Currie v. McKnight, supra (12). 

Where ship under charter, owners cannot be held liable 
for action of some one not under their control. 

F. B. Gregory, for plaintiff. The case of Wyman v. 
Duart Castle (11) is in our favour. 

By section 35 of Admiralty Act of 1861, the remedy 
under sec. 7 can be pursued either in rem or in personam. 

(1) [1894] P. 280. 
(2) [1897] A. C. 97. 
(3) 2 L. R. Ad. & Ec. 24. 
(4) L. R. 2 P. C. 447. 
(5) 2 P. D. 163.  

(7) [1893] A. C. 468. 
(8) [1904] P. at 200. 
(9) Lush. 493. 

(10) 9 P. D. 88 & 96 ; Williams & 
Bruce Ad. Pr. (3rd ed.) 76. 

(6) 10 A. C. 59. 	 (11) 6 Ex. C. R. 387. 
(12) See also williams & Bruce, p. 73, Note (a). 
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Being a foreign ship judgment against owners is of 	
1969 

little value if obtained. 	 BARBER 
v. 

On 18th February, 1909, Mr. Justice MARTIN, Local AHE SII IP 
1\ EDERLA ND . 

Judge, allowed the motion to set aside proceedings. 
Judgmemm 

Solicitors for plaintiff: Fell & Gregory. 

Solicitors for ship : Bodwell & Lawson. 
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BETWEEN 

1909 WILLIAM GREENSPAN 	 CLAIMANT ; 
April 20. 

HIS MAJESTY THE KING 	RESPONDENT. 

Renenare — Car-stops Act—Breach — Importation of jewellery in Canada—
Smuggling—Evidence—Costs. 

Where unsatisfactory statements with respect to certain articles of 
jewellery imported into Canada were made by the owner to the 
Customs authorities who had seized the goods, but the court, on a 
reference of the claim, found that upon the evidence before it there 
was no intention on the part of the claimant to evade the law, the 
goods were ordered to be restored to the claimant ; but he was not 
allowed his costs. Smith y. The Queen (2 Ex. C. R. 417) ; and Red 
Wing Sewer Pipe Co. v. The King (12 Ex. C. R. 230) followed. 

THIS was a reference of claim by the Minister of Cus-
toms .under the provisions of sec. 179 of chap. 48, R. S., 
1906. 

The claimant Greenspan came to Canada from Buffalo, 
N. Y., for the purpose of settling in this country. After 
having been in the City of Toronto for some five days he 
was arrested and imprisoned by the police department on 
suspicion of his being a man who was wanted in Montreal 
for baying committed a theft there. After having been 
detained in custody for some three or four days with no 
charge against him, he was deprived of certain jewellery he 
bad on his person by the police and banded over to the • 
Customs officers as having been guilty of an evasion of 
the Customs laws by. not having entered and declared 
such jewellery for duty on coming into Canada. He was 
compelled to pay 70 °!o  on a valuation of $600 before he 
was allowed to take the jewellery into his possession again. 
Certain statements were.  made by him to the Customs 
authorities which were regarded by them as unsatisfac- 

AND 
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tory. He was however, ignorant of the English language, 
which might have accounted for certain discrepancies in G REExsrAs 

his statements. He subsequently made a claim against THE 

the Department of Customs for restitution of the money :lrgnne„t 

so paid, on the ground that a man coming into this or (Jounye1. 

country with a view to sdttling here has a right to carry 
jewellery to a reasonable extent on his person without 
entering it for duty. The Department of Customs decided 
against the claim; and sustained the action of its officials 
in Toronto. 

March 22nd, 1909. 

The case was now heard at Toronto. 

R. H. Greer for the claimant. 

J. H. Patterson for the respondent. 
Mr. Greer contended that as Greenspan was entering 

Canada as a settler he had a clear right to bring in bis 
jewellery as part of his personal belongings or wearing 
apparel. The articles were not brought in for sale, there. ' 
is no evidence to support the contention of the Customs 
officials as to that. Any of Greenspan's statements which 
seem to indicate an intention to  avoid the payment of 
duty are due to an imperfect knowledge of English, his 
whole course of conduct with respect to the jewellery 
negatives any fraudulent intent. He was ignorant of 
Customs laws, and if he had declared these articles they 
would have been entitled to free entry. As there is no 
evidence of intention to smuggle, the Court should give 
the claimant the full benefit of the settler's privileges. 
United States v. One Oil Painting (1) ; The Queen y. Tolson 
(2) ; United States y. One Pearl Chain (3). 

Mr. Patterson argued that the facts all tended to show 
an intention to evade the duty payable on the jewellery 
brought into Canada by the claimant. He bad no baggage, 

(1) 31 Fed-Rep. 881. 

	

	 (2) 23 Q. B. D. 168 at p. 185, 
(3) 139 Fed. Rep. 513. 
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1909 

GREENS l'AN 
V. 

THE KING. 

Reasons for 
Judgment. 
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which was a most suspicious fact in the case of au alleged 
settler. He made statements to the Customs Inspector 
ineemsistent with honesty of intention. He had no right 
of free entry for jewellery carried in his pocket. The 
Crown is entitled to exact a, reasonable sum in lieu of 
forfeiture. (Cites secs. 23, 28; 187, 193, 198 and 219 of 
the Customs Act, R. S. 1906 c. 48). 

Mr. Greer, replied. 

CASSELS, J., (now April 20th, 1909), delivered judgment. 
This case arises out of a seizure of one pair of solitaire • 

diamond earings, two only solitaire diamond rings, and 
one only ring, turquoise set with twelve diamonds, made 
by Customs officials at Toronto, confirmed by a decision 
of the Minister of Customs in 1907. 

It is not necessary to set out the facts in detail. It 
would have been more satisfactory had Greenspan and 
his wife procured evidence from Buffalo corroborating 
their own evidence as to this purchase and the re-setting 
of the articles in Buffalo. 

As it is, I have to deal with the case as presented 
before me. I have no reason to disbelieve the story told 
to me by Greenspan and his wife. They gave their evi-
dence in a manner that carried conviction of the truth 
of their statement. They are Roumanian Jews. Their 
language is Yiddish. They both had a very poor appre-
ciation of the meaning of the English language, and I 
think that neither Greenspan nor his wife should be too 
harshly judged in, respect of statements said to have been 
made by them on two different occasions varying from 
their evidence given before me. 

Besides, there is not much discrepancy between the 
sworn evidence before me and their statements as sworn 
to by the officers of the Customs Department. 

Greenspan is a man of considerable means. This is 
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proved by undisputed evidence. He has purchased 	19°9 

property to a considerable amount in Toronto. The value GRE.rNSPAN 

of the jewelry in question is trifling compared with his TILE 1K1Na. 

means. The wife appeared in court with the earrings in Reasons for 

her ears and one ring on her finger, the other being on, judgment" 

her husband's finger. 
The Customs authorities seemed to have had evidence 

that Greenspan had offered one of the diamonds for sale. 
Counsel for the crown stated that one Bronstein was in 
court who would swear to the fact. He was not called. 
This alleged fact had considerable influence on the action 
of the officials. I do not refer to the details of the alleged 
admissions said to have been made by Greenspan, or the 
manner in which they were obtained. It may be 
necessary in the interests of justice to resort to the means 
adopted in this case by the police. Personally it does not 
appeal to my sense of justice. 

There will be a declaration that the claimant is entitled 
to the possession of the goods; and that the money paid 
in to obtain the release of the same from the Customs be 
refunded and restored to him. Judgment that the claim-
ant is entitled to recover from the Crown the sum of 
$420.00 without interest. Under the facts of the case, 
there ought to be no costs to either party, 'and it is so 
ordered. Smith et al v. The Queen, (1) Red Wing Sewer 
Pipe Co y. The King ( 2.) 

. 	Judgment accordingly. 

Solicitors for the claimant : Smith, Rae & Green. 

(1) 2 Ex. C. R. 417. 	• (2) 12 Ex. C. R. 234. 

17 
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BRITISH COLUM BIA ADMIRALTY DISTRICT. 

BETWEEN 

1909 R. DUNSMUIR & SONS.  	.PLAINTIFF ; 
Mar. 9. 

AND 

THE STEAMSHIP OTTER. 

Shipping—Salsa(Je—A1eritorions service—Award—Value of res—Racle as to 
percentage of depreriation in British Columbia—Practice. 

The O., a freight steamer, fully laden with coal, had gone ashore on 
Danger Reefs at the northerly end of Thetis Island, and about 7z 
miles, by ships' course, from Ladysmith, B.C. She had sprung a leak 
and the water had put ont her fires. About ten feet of her forefoot 
were on the rock, while her stern was in deep water. The P. sighted 
the stranded vessel in t lie night time and went to her relief, taking 
in a hawser passed to her by the O. and waiting for the tide and day-
light. Just before 6 o'clock in the morning the P. started to pull 
straight ahead at half speed, and shortly succeeded in getting the O. 
off the reef. The P. then cut the O.'s hawser, so as loose no time, 
backed up to the O. and made fast to her with the P.'s hawser, and 
succeded in towing her under forced draught into Ladysmith, where 
the O. was tied up to a wharf in a position of acknowledged safety. 

Held, that the services performed by the P.,, while without the specially 
meritorious features of saving human life, or danger to herself and 
crew, were as skilfully conducted as the nature of the case permitted, 
and valuable, and as such were entitled to corresponding recogni-
tion, even though they were of short duration. 

Salvage awarded in an amount of .$2,200. 

2. In finding the value of the ship and cargo the District Registrar allowed 
a yearly depreciation in the value of the ship of 7 per cent., follow-jug 
a practice with reference tô wooden vessels said to prevail in British 
Columbia. 

Held, that whatever may be said of the allowance of such a depreciation 
in the case of wooden vessels as a rule, it must always very largely 
depend upon the manner in which the vessel was originally constructed, 
and the care she had subsequently received ; but, in any event, it 
could not be applied to the ship in respect of which salvage services 
were rendered in this case. 

~ 
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THIS was an action for salvage services rendered near 	1 

Ladysmith, B.C., by the tug,Pilot, of which the plaintiffs DUNSMUIR 
& SONS 

are the owners. 	 v. 
na 

The trial took place in Victoria, B.C., before Mr. Jus- T OTrIR.
Snlr 

 
tice Martin, the Local Judge for the British Columbia Reasons for 

Admiralty District, on the 10th, 12th and 14th days of Jud ment. 

February, 1908, and was, adjourned until report made by 
the District Registrar as to the value of steamer. 

On 7th April, 1908, the District Registrar filed his 
report, and both sides having filed objections to said 
report, argument to vary report and on the whole case 
took place on 29th April, 1908. 

E. V. Bodwell, K.C., for plaintiff cites the Antelope) 
(1) the Abbey Palmer, (2). 

J. E. McMullen for. the Ship, cites, as to value, the 
Hermonides, (3) the ' _Hohenzollern, (4) Sedgwick on 
Damages, (5). 

As to salvage, the Werra, (6) the Amérique, (7) the 
Chetah, (8) the Lancaster, (9). 

MARTIN, L. J., now (March 9th, 1909,) delivered 
judgment. 

This is a claim for salvage services rendered by the tug 
Pilot (136 feet long) to the steam freighter Otter (232 
tons, net) on the,morning of the 27th of September, 1907, 
at which time, about half past one or two, the Pilot, on 
her way from Nanaimo to Victoria, sighted the Otter, 
aground on Danger Reefs, at the northerly end of Thetis 
Island, and aÿout' seven and a half miles, by ships' course, 
from Ladysmith. The Otter was laden , with a full 
cargo of 292 tons of coal, and about ten feet of her fore-
foot were on the rock, with her stern in deep water; and 

(1) 4 Ad. & Ecc., 33. 	 (5) Vol. 2, s. 595. 
(2) 8 Ex. Ch., 446. 	 (6) 12 P. D., 52. 
(3) „(1903) P,, 1. 	 (7) L. R. G P. C., 468: 
(4) (1906) P., 339. 	 • (8) L. R. 2 P. C., 205. 

(9) 8 P. D., 65 and 9 P. D., 14. 
17y 
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1 909 	the water from the leaks rose so high in her engine room 
DuNsmuIR that it put out the fires. The night was calm but dark 

& SONS 
V. 	and misty, and the sea smooth. The tide had begun to 

Toll= flow shortly before the Pilot arrived, but it was too dark 

Reasons for to do anything except to take in a six inch line which 
Judgment. the Otter passed to her, and anchor, after putting the 

stern of the Pilot as near the stern of the Otter as possi-
ble. The vessels were kept in that position till daylight, 
just before six o'clock, when, after the tide had risen 
considerably, the Pilot began to pull straight ahead on 
the hawser at half speed, and after doing so for about a 
quarter of an hour, more or less, the Otter came off, and 
the master of the Pilot immediately cut the Otter's haw-
ser, so as to lose no time, backed up to the Otter, and 
made fast to her with the Pilot's hawser and started to 
tow her to Ladysmith under forced draught, and did 
succeed in bringing her up alongside the City wharf at 
that place at a quarter to eight, where after being tied 
to the wharf, she was in a position of acknowedged safety 
because the water was so shallow that she could not 
sink much lower, even if she filled (as her master admits), 
there being only 18 to 19 feet of water at that 
wharf at high tide. During this run, the Chief Engineer 
of the Otter admits that she sunk lower in the water by 
four or five inches, and when she reached Ladysmith 
there were between 7 and 8 feet of water in the engine-
room. 

After thus accomplishing her object, the Pilot left the 
Otter, and the master of the latter put a sail over her bows 
to stop the leak as well as possible, and about half an 
hour later the steamer Trader came alongside and began 
to siphon out the Otter and unload her cargo, and though 
the Otter was rising in the water as the result of the 
Trader's operations, yet about an hour later a small steam-
boat, the Stetson (l7 tons) also was engaged to assist in 
and expedite the work, by means of her siphon. Stilt 
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later, about 6.80 the same evening, a third steamer, the 	1901 

Salvor (561 tons) which is always kept ready for salvage DrrNsJrurn 
purposes and equipped with a salvage plant, arrived from & Sopsu.  
Esquimalt, and put a large pump to work with ,the result T Elf 

 p 

that the Otter was pumped dry next morning at eleven Reasons cox 

o'clock. 	 Judgment. 

Since the trial I have carefully re-read and re-considered 
all the evidence, and I am. satisfied, without here entering 
into particulars, that the matter must be dealt with by 
me on the assumption that had not the Pilot given the 
Otter the assistance she did, the latter would have sunk 
in deep water. It is true that as the Pilot was towing the 
Otter to Ladysmith she met the Stetson, with a scow, about 
two miles from Danger Reefs, on the way to the Otter's 
assistance, in response to a request sent by a boat from the 
Otter; but I am clearly of opinion that the Otter was, in 
view of all the circumstances, in such a dangerous position 
that the master pursued the only proper course in trust-
ing himself to the Pilot and making the attempt, success-
ful as it turned out, to reach Ladysmith. It then remains 
to be decided, what is the proper amount to be awarded 
to the Pilot for her valuable Services. So far as the other 
vessels are concerned, they have already been settled with 
by the Otter's owners before this action was begun as 
follows : Trader, $600 ; Stetson, $400 ; Salvor, $1,500. 
But I can derive practically no assistance from that settle-
ment because, in the first place, this Court had nothing to 
do with it, and in the second place, I think it was wrong 
in principle, for the services rendered by the Stetson and 
Salvor, however valuable they may have been, clearly do 
not properly partake of the nature of salvage at all, what-
ever may be said of those of the Trader, into which it 
may be possible that some element of salvage may enter, 
though it is not necessary to decide the point. Therefore 
I shall proceed to make my award without regard to the 
said unsatisfactory settlement and apportionment, and deal 
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1909 	with the Pilot's claim on its own merits without reference 
DeNsmum to others. Now, while the services she rendered were 

& SONS 
V. 	without those specially meritorious features of saving 

TÔE EYIP human life, or danger to herself or crew, yet they were 

~~~p
— 

as for 
as skilfully conducted as the nature of the case permitted 

Judgment. of, and valuable, and are entitled to corresponding recog-
nition, even though they were of short duration. I am 
informed that the Otter's owners tendered the sum of 
$1,500 in satisfaction of said services, but in my opinion 
that sum is not sufficient and should be increased by $700, 
making the award amount to $2,200, for which sum let 
judgment be entered, the costs following the event. 

In arriving at this conclusion I have taken into consid-
eration the value of the ship which was fixed by the 
Registrar, under order of reference, at $18,361.94, and the 
cargo, 292 tons of coal at $3 50 = $1,022, in all ship and 
cargo valuéd at $19,386.94. Objection is taken to the 
fact that in arriving at the value of the Otter the Registrar 
in his report allowed a yearly depreciation of seven per 
cent. Now, whatever may be said of the allowance of 
such a depreciation in the case of wooden vessels on this 
coast as a rule, it must always very largely depend upon 
the manner in which the vessel was originally constructed 
and the care she has subsquently received. In the case 

• of the Otter, I do not think such a rule could be fairly 
applied. She is, according to the evidence, a better built 
ship than the average and has been well cared for and 
maintained. She cost in ,1900 $41,128, and at the time 
of the accident, I am satisfied by the evidence as a whole, 
that for the purposes of this award her value must be 
taken to be at least $30,000, even after giving due, but 
not unreasonable weight to the evidence on behalf of her 
owners, that she is a vessel of a type which is not so profi-
table, under existing conditions, to operate on this coast 
as others of more recent construction, which fact would 
of course affect her market value. The further fact that 
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she is insured for six thousand pounds is a useful guide 	1909 

to her owners' opinion. Taking this view it is not neces- DUN91VIiT R. 

sary to consider the other objections to the Registrar's 	SONS 

report. 	 TRA SHIP 
P 	 OTTER. 

Judgment accordingly. 
Reasons for 
Judgment. 

Solicitors for plaintiff:' Bodwell do Lawson. 

Solicitor' for ship : J. E. McMullen: 
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BETWEEN 

1909 HIS MAJESTY THE KING oN THE 

March 15. 	INFORMATION OF THE ATTORNEY-GENERAL 	PLAINTIFF ; 
-- 	FOR THE DOMINION OF CANADA 	... 

AND 

LORENZO ROBITAILLE AND THE 
EMPLOYERS' LIABILIT Y ASSUR- DEFENDANTS. 
ANCE CORPORATION, LIMITED ..... 

Revenue—Excise—Distillery---Method of assessing duty—Grain in mash-
tubs—Liability of distiller—Construction of Statutes. 

Revenue statutes are not to be construed strictly against the Crown and 
in favour of the subject, but are to be interpreted the same way- as 
other statutes ; and if on a proper construction of the statute the 
defendant in a proceeding  by the Crown is liable, the court has 

nothing to do with the hardship of the case. 
Sec. 155, sub-sec. (a) of the Inland Revenue Act, R. S. 1906, c. 51, enacts 

as follows, respecting the distilling  of spirits : 
" Upon the grain used for its production at the rate of one gallon of proof 

spirits for every twenty and four-tenths pounds, or, in a distillery 
where malt only is used, upon the malt used for its production at the 
rate of one gallon of proof spirits for every twenty-four pounds." 

Section 156, sub-sec. (a) provides that the quantity of grain for the pur-
pose of computing the duty shall be the quantity actually weighed 
into the mash-tubs and recorded in the proper books kept therefor, 
except when there appears to be cause to doubt the correctness of 
the quantity so entered, when the inspecting officer is empowered to 
determine the actual quantity of grain consumed in the distillery. 
The duty must be assessed and levied on the quantity of grain so 
determined, in the proportion of one gallon of proof spirits to every 
twenty and four-tenths pounds of grain. 

Reid, that defendant R., having accepted his license with a knowledge of 
these provisions, was not entitled to relief from the method of assess-
ment fixed thereby. 

INFORMATION for the recovery of excise duties on 
the manufacture of spirits. 

The facts of the case are stated in the reasons for 
judgment. 
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February 22nd and 25th, 1909. 	 1909 

The case was heard at Quebec. 	 THE KING 
V. 

F. X. Drouin, K.C., for the plaintiff. 	 ROBITAILLE. 

A. Rivard, for the defepdants. 	 n Couunsel. 
ume 

Mr. Drouin contended that the defendants were clearly 
liable to pay the duty upon the malt used in the produc-
tion of spirits at the rate of one gallon of proof spirits for 
every twenty-four pounds. This was the minimum rate. 
This duty was payable on the first day of each month for 
the quantities produced during the preceding month, 
(Sec. 57.) Returns have to be made monthly. (Sec. 49.) 
The Act makes the duty payable on the grain or malt 
used. 

Mr. Rivard argued that the intention of the Act was 
to impose duty on spirits and not on malt or grain. (Sec. 
154.) Section 154 shows that it is on the spirits distilled 
and not on the malt that the duty is primarily imposed. 
When the distiller can show how much he has distilled, 
the duty is payable on that amount. It is inequitable to 
charge the distiller duty upon spirits which may never 
be distilled. Suppose that no spirit at all is produced, 
through a break in the machinery, for  instance, would 
it be reasonable for the distiller to be required to pay 
under such circumstances ?--Cites Attorney-General v. 
Halliday. (1) If whiskey never comes out of the tail 
of the worm it is not distilled, and you cannot exact 
duty on it. Section 154 provides for the payment of 
duty on spirits distilled, and sec. 155 must be read in 
harmony with it. Section 156 emphasizes the intention 
of Parliament to impose the duty on the spirits distilled. 

Mr. Drouin replied, contending that the Government 
officers had no discretion in respect of collecting the duty 
on the grain or malt under section 155. Section 156 also 
contemplates the imposition of the duty on the quantity 
of grain used. 

(1) 26 U. C Q. B., 397. 
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CASSELS, J., now (March 15, 1909) delivered judgment. 
This case was tried at Quebec, the defendant Robitaille 

being represented by Counsel. The defendant The Em-
ployers (Liability Assurance corporation, Ltd.) although 
duly served with notice of trial, was not represented by 
Counsel. 

The information filed in this case alleges that the 
defendant Robitaille is the owner of and operates a 
distillery at Beauport in the Province of Quebec. On 
the 29th August., 1906, Robitaille was granted a distillery 
license. This license terminated on the 31stMarch, 1907, 
the end of the fiscal year. 

It is further alleged in the information that during the 
months of October, November and December, 1906, there 
was a deficiency in the production of proof spirits in Robi-
taille's distillery as compared with the grain used therein, 
such deficiency amounting to 6,395.67 proof gallons calcu-
lated and computed on the grain used for it .s production at 
the rate of one gallon of proof spirits for every twenty and 
four-tenths pounds. The defendant Robitaille in his 
defence admits the deficiency, but states that it took 
place during the months of. October and December, 1906, 
and January, 1907. 

It is conceded that the months should be November, 
December and January, and the information should be 
amended accordingly. 

During the months of February and March, 1907, there 
was an excess over and above the minimum quantity of 
spirits which the grain used should produce on the basis 
of one gallon of proof spirits for every 20.4 pounds of 
grain used, and the Crown has credited Robitaille with 
this excess as against the previous deficiency, thereby 
reducing the number of gallons upon which at the rate of 
$1.90 for each proof gallon would leave the defendant 
Robitaille indebted to the Crown in the sum of $5,116.15, 
if his defence fails. 
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It was set up in the defence of Robitaille that the fiscal 
year should be treated as ending on the 30th June, 
1907, in which event if credit were given for the excess 
during the months of April, May and June, 1907, the 
whole deficiency would be wiped out. This defence was 
not pressed before me, and could hardly be so in view of 
the fact that the license terminated on the 31st March, 
1907, the end of the fiscal year. 

On the 8th of May, 1907, the following report was 
approved by the Governor-General in Council :-- 

" INLAND REVENUE. 

1909 

THE KING 
V. 

ROIIITAILLI . 

Reasons for 
Judgment. 

" That at the distillery of Mr. Lorenzo Robitaille at 
Beauport, Que., deficiencies in production have arisen 
during the months of October, November and December, 
1906, aggregating 6,395.67 proof gallons which, under 
the provisions of the Inland Revenue Act, require that 
duty shall be collected thereon at the •rate of $1.90 per 
proof gallon or on the quantity named $12,151.78; that 
the most thorough enquiries that  could be made have 
established no evidence of irregularity but the deficiency 
is reported to be due to defective apparatus, and it is 
believed that the spirit if produced has been run off in 
the refuse from the stills; that under section 155 of 
chaper 51 of the Revised Statutes of 1906 it is provided , 
that the duty upon spirits shall be charged and computed 
by certain. methods, one of which is that the duty shall 
be charged upon the quantity of grain used for its pro-
duction at the rate of one gallon of proof spirits for every 
twenty and four-tenths (20.4-10) pounds of grain. It 
further provides that the method of computation which 
yields the greatest amount of revenue shall in all cases 
be the one upon which distillers Shall pay the duty ; that 
in this distillery the quantity subject to duty has been 
determined upon the basis of one gallon of proof spirits 
for every twenty and four-tenths (20.4-10) pounds of 
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1909 	grain as above quoted; that under section 56 it is provided 
THE KING that all duties of Excise imposed by this Act shall accrue 

ROnImILLE. and be levied on the quantities made or manufactured, 
eeeuesur~K for ascertained in the manner by this Act provided, or other- 
Judgment. 

— 	wise proved, and section 57 provides that such duties 
shall be due and payable on the first day of each month; 
that in the past the Department has required distillers to 
pay the duty on any deficiency in production, each 
month, but as the law does not expressly state that this 
must be done, and as the Department has every reason 
to believe that the short production was due to defective 
apparatus and unforseen difficulties, the Minister of 
Inland Revenue recommends that under the circum-
stances stated the production in this distillery be com-
puted on the whole quantity of grain used up to the end 
of the fiscal year in connection with the sprits produced 
therefrom, and that the duty be exacted upon the defi-
ciency for the period above recommended. 

"From the report submitted to the Treasury Board 
it appears that every distiller taking out a license does 
so under the conditions provided by the Act and in the 
case of spirits as well as malt, tobacco, cigars, &c., definite 
standards of production are fixed, and that it cannot be 
claimed that in the course suggested any deviation is 
being made, except favourably to the distiller, from the 
conditions under which his license was obtained. 

" The Treasury Board concur in the above recommen-
dation and submit the same for favourable considera-
tion. 

" (Sgd.) RODOLPHE BOUDREAU, 

" Clerk of the Privy Council." 

The Crown has taken a liberal view of the Inland 
Revenue Act, cap. 51, Revised Statutes of Canada, 1906, 
in calculating the deficiency at the end of the fiscal year 
instead of monthly. 
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The contention of counsel for the defendant Robitaille 	19°9 

is that there being no fraud and the spirits in question, THE KING 

which should represent the grain used, not having been  RozsiTata rti. 

produced owing to defective apparatus and unforseen Bensons for 

difficulties, or if produced run off in the refuse from the Judgment. 

still, a proper construction of the statute would relieve 
him from liability. 

It is apparent that the basis of production, one gallon 
of proof spirits for every twenty and four-tenths pounds, 
is a minimum basin. This appears from the exces's during 
the months of February and March. 

It was argued that the statute should be construed 
strictly against the Crown and in favour of the defendant. 

I have to construe the statute as any other statute 
should be construed, and if on a proper construction of 
the statute the defendant is liable, I have nothing to do 
with any question of hardship. The King v. Algoma 
Central Ry. (1), affirmed on appeal (2); Canada Sugar 
Refining Co. v. The King (3), Attorney-General y. Carlton 

Bank (4), See also Maxwell on Statutes (5) :— 
" The American revenue laws are not regarded as 

penal laws in the sense that requires them to be construed 
with strictness in favour of the defendant. They are. 
regarded rather in their remedial character, as intended 
to prevent fraud, suppress public wrong and promote the • 
public good ; and are so construed as to most effectually 
accomplish those objects." 

See section 15 of the Interpretation Act, R.S. C. 1906. 
The Inland Revenue Act Cap. 51 R. S. C. (1906) con- 

tains various provisions designed to prevent fraud and 
insure the payment of the proper excise dues. 

Section 48 provides for an accurate record of the grain. 
Section 49 for monthly returns. 
Section 57 provides that the several duties shall be due 

and payable on the first of each month. 
(1) 32 S. C. R. 277. 	 (3) [1898] A. 'C. 741. 
(2) [1903] A. C. 478. 	 (4) [1899] 2 Q. B. 164. 

(5) [1905] 4th ed. p. 434. 
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1909 	Sections 55, 155 and 156 are the sections upon which 
THE KING mainly the question of the liability of the defendant 

v. 
RoBITAIL7E. depends. 

Reasons for Section 55 : " The amount of duty shall be calculated 
Judgment. on the measurements, weights, accounts, statements, and 

returns, taken, kept or made, as herein provided, subject 
to correction and approval by the collector or other officer 
thereunto duly authorized ; and when two or more 
methods for determining quantities or the amount of 
duty to be paid are provided for, that method which 
yields the largest quantities or the greatest amount of 
duty shall be the standard ". 

3. `• Such computation may be based on any reliable 
evidence respecting the quantity of material brought into 
the distillery, malt-house, brewery, tobacco manufactory, 
cigar manufactory, bonded manufactory or other premises 
subject to excise, or as to the quantity of the manufac-
tured article therefrom, or as to the quantity or strength 
of any articles used in any of the processes of manufac-
ture ". 

Section 155: The duty upon spirits shall be charged 
and computed as follows, Sc. Then follow various methods 
of computation. 

The method adopted by the Crown is that provided by 
sub-section (a) : 

" Upon the grain used for its production at the rate 
of one gallon of proof spirits for every twenty and four- 
tenths pounds, or, in a distillery where malt only is used, 
upon the malt used for its production at the rate of one 
gallon of proof spirits for every twenty-four pounds 

Section 156, sub-section (a) is important. It reads as 
follows : 

" The quantity of grain shall be the quantity actually 
weighed into the mash-tubs and recorded in the books 
kept under the requirements of this Act ; except that 
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whenever there appears to be cause to doubt the correct- 	1909 

ness of the quantity so ' entered on the said books, an TILE KING 

inquiry may be made by an inspecting officer of Inland Ro~3i~A1 LE. 

Revenue, who may swear and examine witnesses under Reasons for 

oath, and inquire as to the quantity of grain taken to the 
Judgment. 

distillery in which such books are kept, and as to the 
quantity of grain removed therefrom, and generally into 
the matters referred to, and shall determine, as nearly 
as may be, the actual quantity of grain consumed in the 
distillery ; and the duty may be assessed and levied on 
the quantity of grain so determined, in the proportion of 
one gallon of proof spirits to every twenty and four-
tenths pounds of grain." 

The defendant accepted his license with a knowledge 
of these provisions. It has to be borne in mind also that 

• this is not the case of no spirits having been distilled 
from the grain used. A large  quantity has been dis- 
tilled. 	" 

The only authority cited to me at the trial was the case 
• of the Atty.-Gen. v. .Halliday. (1), cited by Mr. Rivard, 

but this case does not assist the defendant. 
I have endeavored to find Canadian or English author-

ity but have failed to find any in point. 
Some American authorities by eminent judges are of 

great assistance. 
In the United States there are provisions in their Inter-

nal Revenue Act somewhat of a similar nature to the 
Canadian statute. 

There are provisions for ascertaining the capacity of a 
distillery: 

By section 20 of the Act of July 29th, 1868 (15 Stat-
utes at Large,125), provision was made for a return of the 
quantity of spirits distilled, and the statute providad that 
the "quantity of spirits returned together with the defi- 

(1) 26 U. C. Q. 13. 397. 
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"ciency assessed shall in no case be less than 80X of the 
"producing capacity of the distillery," etc. 

In United States v. Nisstey (1), it was determined that 
a distiller is bound to pay taxes on 80/0  of the producing 
capacity of his distillery although this be on more than 
the amount of spirits actually produced. 

No reasoning is given in this case for the judgment. 
In United States v. Singer (1872) (2), Mr. Justice Field 

deals with the question as follows :— 
" Upon the construction which should be given to the 

twentieth section of the Act of July, 1868, there appears 
to have been some conflict of opinion among Circuit 
Judges. The real or supposed hardship in particular 
cases of imposing a tax upon an amount of spirits equal 
to eighty per cent. of the producing capacity of the distil-
lery, where a less quantity has been in fact manufactured 
by the distiller, has undoubtedly had much to do in 
inducing a construction leading to a different result. 
But the hardship of the operation of particular provisions 
of a statute has properly no place for consideration where 
the language is unambiguous and the legislative intent 
is clear. And reading the section in question by itself 
there does not appear to us to be any ambiguity in its 
language, or any doubt as to its meaning. Its meaning 
is that in no case shall the distiller be assessed for a less 
amount of spirits than eighty per cent. of the producing 
capacity of his distillery, and if the spirits actually pro-
duced by him exceed this eighty per cent. he shall also 
be assessed upon the excess ". 

After dealing with the provision of the statute the 
learned judge states as follows, at p. 120 :— 

" The system thus adopted was designed to prevent 
the secret production of spirits and consequent evasion of 
the government tax. And it seems well suited to accom-
plish this purpose ; it at least reduces the limits within 

(1) 1 Dillon, Cir. Ct. Rep. 580 (1871). 	(2) 15 Wall. at p. 118. 

272 

1909 

THE KIITG 
v. 

ROIiITAZLLF. 

Reasons for 
Judgment 
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which fraud can be practised to twenty per cent. of the 	1909 

capacity of the distillery. In view of the enormous frauds THE KING 

previously practised upon the government in rendering ROBITe1ILLE. 

accounts, this system cannot be justly charged with untie- Reasons for 

cessary harshness. Every one is advised in advance of Judgm611" 
 

the amount he will be required to pay if he enters into 
the business of distilling spirits, and every distiller must 
know the producing capacity of his distillery. If he fail 
under these circumstances to produce the amount . for 
which by the law be will in any event be taxed if he 
undertake to distil at all, be is not entitled to much con-
sideration ". 

United States y. Ferrary, (1) ; Stoll y. Pepper, (2). 
The American law was amended providing for a remis • -

sion of assessments for deficient production under certain 
circumstances. The amendment is to be found in United 
States compiled Statutes, 1901, Vol. 2, p. 2158, sec. 3,309. 

In " The Laws of Excise" by Bell and revised by. 
Dwelly (1873) p. 391, section, 89 of 23 & 24 Viet. cap 
114 is cited. 

. Section 89 reads as follows : 
" The distiller shall in.  respect of all wort, wash, and 

bub in his distillery be charged according to the highest 
gauge f quantity at any time taken thereof, and accord-
ing to the highest amount of gravity thereof at any time 
declared by him, or ascertained by any officer, without 
any allowance for waste, bub, dregs,.yeast, or other mat-
ter whatever ; and when any decrease shall take place in 
the quantity of wort, wash, and bub in a distillery, the 
amount of such decrease shall be deemed to have been 
distilled, and the distiller shall be charged accordingly 
with a quantity of spirits in proportion to the decrease 
of such wort, wash, and bub ". 

I find on reference to the Century Dictionary that the 
meaning of the words ' wort ", " wash" and " bub-" as 
used here, is as follows :— 

(1) 93 U.S. 625 (1876). 	 (2) 97 U.S. 438. 
18 
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1909 	" Wash" means the fermented wort from which the  
THE KING spirit is extracted. 

V. 
RoBJTA,Lr,E. " Wort " means the infusion of malt which after fer- 

Reason9 for mentation becomes beer. 
Judgii E:n t "Bub" means a substitute for yeast, made by mixing 

a little meal or flour in a quantity of warm wort or water. 
There is a provision in this statute 23 & 24 Viet. cap. 114 
for remission of duties in certain cases (1). 

In my opinion the defendant Robitaille is liable for the 
duties claimed. The defendants The Employers Liability 
Assurance Corporation, Ltd., by the third paragraph of 
their defence admit their liability in the event of the 
defendant Robitaille being liable. 

There will be judgment against both defendants for the 
amount claimed by the plaintiff, and interest from the let 
April, 1907. The defendants must pay the plaintiff's costs 
of the action. 

Solicitors for the plaintiff: Turgeon, Roy & Langlois. 

Solicitors for the defendants : Casgrain, Lavery, Rivard 
& Chauveau. 

(1) [1873] See Bell's Laws of Excise, p. 406. 
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BETWEEN 

THE KING ON THE INFORMATION OF THE 

} 
PLAINTIFF ; 

ATTORNEY-GENERAL OF CANADA. 	 

AND 

ROSINA CONDON AND HARRY 
CONDON 	 DEFENDANTS. 

Expropriation—Compensation— Value of lands and premises taken—Market 
value—Goodwill--Private way used in connection, with business. 

In addition to full and fair compensation for the value of lands and pre-' 
• mises expropriated the owner carrying on business thereon is entitled 

to compensation for the goodwill of such business. 
2. The market price of the lands taken ought to be regarded as the primd 

facie basis of valuation in awarding compensation for land. Dodge v. 
The King, (38 S. C. R. 149) followed. 

3. In this case there was a passage from .a street in the rear of the premises 
where one of the defendants carried on a licensed liquor busi-
ness, by which customers who desired to visit the bar without attract-
ing notice could do so. 

Held, that such passage enhanced the value of the property for the pur-
poses of a bar, and so constituted an element of compensation. 

INFORMATION by the Crown for the expropriation 
of certain lands for the purposes of public buildings in 
the City of.Ottawa.. 

The facts of the case are stated in the reasons for 
judgment. 

April 19th, 20th, 21st and 22nd, 1909. 

The case was now heard at Ottawa. 

A. Lemieux, K.C,. for the defendants, contended that 
since the building of the Interprovincial Bridge over the 
Ottawa River the business increase in Sussex Street had 
been remarkable. The property of the defendants is a 
most desirable one for a hotel business ; and 'no other 
centrally situated premises could be obtained except on 

1909 
,1•••••• 

May 17. 
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1909 	Rideau or Sparks street where the values are very much 
THE KING higher than on Sussex street. Condon keeps a bar 
Cow nom. that is liberally patronized, and the private entrance to 

Argument it from McKenzie Avenue is an element of value that 
of Counsel. 

ought to be considered. 
The defendants are entitled to a fair and liberal com-

pensation, with ten per cent. added to the amount for 
compulsory taking. The goodwill of the business must 
also be considered, The Queen v. City of Toronto, (1) In re 
Wilkes' Estate, (2) In re Cavanagh and Grand Trunk Bait-
wayCompany, (3) McAuley v. Citi of Toronto, (4) TheKing 
y. Rogers, (5) Hodge on Railways, (6). 

. A. W. Fraser, K.C., for the plaintiff, contended that 
the sales of property in the neighborhood are the primary 
means of arriving at the market value of land expropri-
ated for public purposes. Dodge y. The King (7). As to 
the goodwill, defendants are not entitled to it as it is not 
inherent in the land itself. Lefebvre v. The Queen, (8) 
McPherson The Queen, (9) The King v. Rogers, (10). 

Mr. Lemieux replied, citing McGoldricic v. The King, 
(11) Sutherland on Damages (12). 

CASSELS, 3 ., now (May 17,1909) delivered judgment. 
This is an information filed by the Crown to have the 

value of certain property expropriated ascertained. 	. 
The property is situate on Sussex Street, in the City of 

Ottawa. It is situate on the west side of the street with 
a frontage of 33 feet and a depth of 155 feet and 9 inches 
running through to Mackenzie Avenue. On the property 
is a building erected about forty-five years ago. The main 
part of the building covers in the front on Sussex Street 
the 33 feet, with a depth of about forty feet with an 

(1) Aix]. Ex. Pr. 2nd ed. p.191. 	(7) 38 S.C.R. 149. 
(2) 16 Ch. D. 597. 	 (8) 1 Ex. C.R. 121. 
(3) 14 Ont. L. R. 523. 	 (9) 1 Ex. C.R. 53. 
(4) 18 Ont. R. 416. 	 (10) 11 Ex. C.R. 132. 
(5) 11 Ex. C. R. 132. 	 (11) 8 Ex. C.R. 169. 
(6) 7th ed. p. 208. 	 (12) 3rd ed. Vol. IV. p. 3142. 
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extension in the rear extendi. 1g over part of the lot for about 	1909 

18 feet. The building in question has been utilized as a THE KING 

hotel run by Condon and his wife. Mrs. Condon pur- CozinoN.. 
chased the property in qùestiou in the year 1900 from one Reasons for 

Landreville for the sum of $7,000.00. 	
Judgment. 

 

Condon and his wife had been running â, hotel on the 
flats when the great fire of 1900 destroyed their premises. 
Condon, the husband had a license to sell liquor which he 
had transferred to the premises in question. Landreville, 
who was carrying on in the premises the business of a 
hotel under license at the time of the Condon purchase 
was paid nothing for his license, which he allowed to lapse, 
not claiming any renewal. 

There is a way, one-half owned by the Coudons and one-
half by the adjoining property of about eight feet, which 
permits access from Sussex Street to the rear part of the 
lct. The building in question extends over part of this 
way. 

The Crown offers the sum of $12,500 in full for all 
damages sustained, including the value of the property, loss 
of good-will, and a.l other allowances for compulsory 
taking, moving 'etc. 

The Coudons unite their interests—Mrs. Condon as 
owner, Mr. Condon as licensee running the bar, and claim 
the sum of $32,000 made up as follows :— 

	

Value of land    $ 10,000.00 

	

Value of buildings.   12,000.00 
Good-will and sundries... 	 10,000.00 

$ 32,000.00 

The Mackenzie Avenue property abuts on Major Hill 
Park. The lot is about twenty feet on the Mackenzie 
Avenue front below the level of the street. Besides this 
there is an enormous rock shelving to the east which 
would have to be removed to utilize this part of the lot 
for building purposes. 
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1909 	From Mackenzie Avenue there isa passage which enables 
THE KING that class of customers who desire to visit the bar to do v. 
CoNDON. so without being noticed on the occasion of their visits 

Reasons for thereto. While this may appear to be a trifling advantage, 
Judgment. it nevertheless secured a number of customers for Condon's 

bar whose patronage might otherwise be lost to him. It 
is therefore, an element that enhances the value of the 
property for the purposes of a bar. 

I considered during the trial, lasting about three days, 
the evidence of the witnesses produced. Since the trial 
I have carefully analyzed the evidence. There are a few 
salient points in the case which in my judgment have to 
be accepted as proven :- 

1. I think having regard to the character of the lot 
the Mackenzie Avenue frontage need not be taken into  
account, separately from the Sussex Street frontage. From 
the owner's standpoint the property should be treated as a 
single property valued by the Sussex Street frontage, 
with a frontage of 33 feet and a depth of 155 feet and 9 
inches. 

2. It is admitted that Condon and his wife are both 
respectable and estimable people and that the hotel in 
question is well conducted and cleanly kept. 

3. It is conceded by counsel on both sides that all the 
witnesses are reliable and honest. They may err in their 
opinions but not from any intention to depart from the 
truth. 

4. Since 1900 the value of property in Ottawa has 
increased greatly including the value of Sussex Street 
property. This is due to several causes—the increase in 
the population—the improvements in Ottawa itself, such 
as the driveway and the parks—improved electric car 
service, etc. 

It would appear that while Sussex Street property 
benefits with the rest of property in Ottawa, it has not 
increased in value as much as property situate elsewhere. 
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It has certainly been helped by the building of the Inter- 	1 909. 

provincial bridge connecting Hull with Ottawa. 	THE KING 

It may be that inasmuch as so far back as 1901 the Tai Iva 
fact became known of the intention of the Government Reasons ,>r 

• to expropriate the Sussex Street lands, this had a tendency 
Judgment. 

to prevent the values for mercantile purposes increasing 
in the same proportion as properties in other parts of the 
city. 

As is usual in these cases there is a great diversity of 
opinion as to values. Fortunately I have a very lucid 
and concrete rule for my guidance furnished by the 
decision of the Supreme Court in Dodge v. The King (1) 
at page 155, where the learned Judge who delivered the 
judgment states the law as follows : 

" The market price of lands taken ought to be the 
prima facie basis of valuation in awarding compensation 
for land expropriated. The compensation, for land used 
for a special purpose by ,the owner, must usually have 
added to the usual market price of such land a reasonable 
allowance measured. by possibly the value of such use, 
and at all events the value thereof to the using owner, 
and the damage done to his business carried on therein, 
or thereon, by reason of his being turned out of posses- 
sion." 

" How can it be better ascertained than by means of 
the prices paid for it so recently, and up to the day before 
expropriation ? 

There may be added, as usually is added, a percentage 
to cover contingencies of many kinds " (p. 156). 

In McCauley v. City of Toronto (2), the Chancellor of 
Ontario deals with the question of good-will. 

With these authorities to guide me, I proceed now to 
deal with the evidence of the witnesses. 

I think it only fair to the Coudons to point out that 
while the evidence of purchases by the Crown of adjoin- 

1) 38 S. C. R. 149. 	 (2) 18 Ont. R. 416. 
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1909 	ing properties is entitled to great weight as proving 
THE KING values, it should be borne in mind that people often pre- 

CONDON. fer to accept perhaps a less sum than the value to avoid 

Reasons for litigation. 
Judgment. 

	

	The evidence of purchases, as stated by Mr. Justice 
Idington, is prima facie conclusive (1). 

After their purchase in 1900 the Condons expended 
about the sum of $4,000 in improving the property. This 
was not all in permanent improvements to the building. 

The defendants produced considerable evidence as to 
values. I put aside the evidence of Mrs. Condon and 
Mr. Condon, so far as the value of the land and buildings 
is concerned. I will have to deal liter on with their 
evidence when dealing with the question of good-will. 

Witness Cole for the defendants 
places the value of the land at 
about $303 per foot frontage.. $10,000 00 

Buildings at   12,000 00 

$ 22,000 00 
Witness Geo. F. Thompson :— 

Land at     $ 9,900 00 
Buildings at 	11,591 00 

$ 21,491 00 
IIe throws in 52 cents, which I do not refer to. 

Witness Boyden :— 
Land at .....    $ 10,000 00 
Buildings at 	 12,591 00 

$ 22,591 00 
Witness Bouthillier places the 

value of the buildings at 	 12,501 00 
In dealing with these valuations it may be well to note 

that on the 30th June, 1905 Condon gave an option to 
one Taggart of the whole property, including good-will 
and everything for $18,000. Condon states he was to 

(1) See Dodge v. The King, 38 S. C. R. 149. 
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have the premises rent free for four or five years. He 	1909  

estimates this as worth $1,500 per annum. •Accepting THE KING 

his statement, and allowing $6,000, his value would be Co Dos: 
$19,000 at that time for everything. The sum claimed Rea—sons for 

:judgment. 
for good-will is $10,000, and if good-will be deduced from 
the values placed by these witnesses. there would seem 
to be a great difference between Condon's idea of value 
and the retrospective idea of values of his witnesses. 

The valuation has to be ascertained as of the 24th 
December, 1907. Witness Cole points out in his evidence 
that there has been a large advance in values in Ottawa 
property between the 1st January, 1908 and the date of' 
his giving evidence. 

The witnesses for the Crown take a very different view. 
of the values of the property from the opinions of the 
witnesses for the Condone. 

Witness Riopel produces a list of properties purchased 
by.him on behalf of the Crown. Exhibit No. 11 shows 
the various properties and prices paid. According to 
this evidence, and in regard to other properties sold in 
the neighborhood, the amount tendered by the Crown for 
the lands and buildings would be in excess of the propor-
tionate prices for adjoining properties. His evidence is 
entitled to weight, and the prices paid would be prima 
facie evidence of the values. He does not deal with the 
" good-will". 

Witness Simard is a purchaser of property on the East 
side of Sussex Street. He has been fortunate enough to 
become the owner of property returning him about 10i 
per cent on his investment. 

Witness Stewart, the Assessment 
Commissioner for the City of 

• Ottawa, values the land at 	$ 4,000 00 
And the buildings at. ....  	8,650 00 

$12,650 00 
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1949 	Witness Brown values the land. 

	

THE KING 	 at 	 ....  	4,125 00 
V. 

CONDON. 	And places a total value on the 

	

Reasons for 	whole property (including 

	

Judgment. 	$500 for furnace) at.....  	12,375 00 
Witness Lebel values the land 

at. 	 3,580 00 
And the building at.... 	8,670 00 

$ 12,250 00 

He reduces this to $11,750, deducting some allowance 
for moving included in his first valuation. 

Witness Edey values the build- 

	

ings at    $ 7,066 00 
And the land at.. 	 4,1.34 00 

$ 11,200 00 

On this testimony I have to come to a conclusion as to 
what amount should be paid. The Condons a;e entitled 
to full and fair compensation for the loss to them. They 
are not entitled to any additional sum by reason of the 
fact that the Crown instead of a corporation is expro-
priating their property. 

1 think a fair sum to be allowed would be $200 per 
foot frontage on Sussex Street through to Mackenzie 
Avenue, which would amount to $6,600. 

If one takes Stewart's valuation of the buildings, viz : 
$8,650.00, and the furnace at $500.00, it would not be 
out of the way to allow $9,000.00 for the buildings. 

This would make for land and buildings $15,500. 
Next comes the indefinable allowance for compulsory 

expropriation, in other days computed at about 50 per 
cent. on the value, now-a-days at about 10 per cent. I do 
not understand the theory of the allowance. If it is 
intended to cover expense of moving etc., I do not see 
why it should be added to the value of the land. There 
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seems, however, to be an allowance of this character 	1909 

recognized. 	 THE KING 

The evidence of good-will is not satisfactory. The CcNvoN. 
account produced of receipts is of no value. The offsets est-so-ns for 

Judgment. 
are not forthcoming. This much, however, is proved. 
The Condons have had a good living. They have been 
able, out of their earnings, to put by about $1,200 per 
year. It is true they have worked hard and built up a 
good business. One of the witnesses, Brown, states that 
the clientèle would follow Mrs. Condon wherever she 
moves. I understand from this evidence that it was 
intended to intimate that she has the capacity of making 
her guests confortable.  

I would allow for contingencies, 
moving, good-will, etc., the sum 

	

of    $ 2,000.00 
For land and buildings 	 15,600.00 

	

In all   $ 17,500.00 
There will be judgment in favour of the defendants 

for $17,500 with interest there on from the date of 
expropriation, in full compensation for the land and 
buildings taken and for all damages resulting from the 
said expropriation. The defendants will also have their 	o 
costs. 

Judgment accordingly. 

Solicitor for plaintiff: D. H. McLean. 

Solicitor for defendant : A. Lemieux. 
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1909 ALPHONSE LAMONTA GNE.. 	SUPPLIANT ; 

May 12. 
AND 

HIS MAJESTY THE KING 	 ....RESPONDENT. 

Dominion steamer—Negligence—Stoker undertaking to perform an engineer's 
duty at his request but contrary to Chief Engineer's instructions—
Liability. 

The suppliant was employed as a stoker on board the Dominion steamer 
Montcalm. instructions had been given by the chief engineer of the ship, 
and communicated to the suppliant, that "no employee on board, in-
cluding stoker or ` graisseur,' was to touch the machinery without a 
special order from the chief engineer." On the evening before the acci-
dent to the suppliant, one of the engineers, who was ill, asked him if he 
was competent to start the machinery. The suppliant replied that 
he was, and the said engineer asked him to start the machinery for 
him early the following morning. To oblige the latter, the suppliant 
undertook to do this. The machinery was in perfect order, but 
owing to the negligence or unskilfulness of the suppliant in handling 
a steam•pump an accident happened by which he lost three fingers of 
his left hand. 

Held, upon the facts, that the Crown was not Iiable under see. 20 (c) of 
of c. 140, R. S. 1906. 

PETITION OF RIGHT for damages arising out of an 
accident on a public work. 

The facts are stated in the reasons for judgment. 

February 22nd, 23rd and 25th, 1908. 

The case came on for trial at Quebec, and after a certain 
portion of the evidence was taken a reference was directed 
to the Registrar to complete the taking of the evidence. 

C. DeGuise, K.C., and L. P. Grenier for the suppliant ; 
The Solicitor-General of Canada and H. Boivin for the 

respondent. 

CASSELS, J. now (May 12, 1909), delivered judgment. 
This is a Petition of Right filed on behalf of the suppliant: 

a stoker on the Dominion steamship " Montcalm." 

~ 
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The suppliant claims the sum of $5,000 as damages 	1909 

for the loss of three fingers owing to an accident occur- I AMONTAGATE 

ring on the'. 5th September, 1906,when starting the circular THE KING, 

pump feeding the condenser. 	 Reasons for 
J udgrnen t. 

The petition was filed on the 12th of April, 1907. The 
case came before me for trial at Quebec on the 28th May, 
1908, when an application was made on behalf of the sup-
pliant to postpone the trial on account of the absence of 
necessary witnesses employed on the "Montcalm ". then 
on duty. 

It was suggested and agreed that the question of law, 
namely, whether the steamer "Montcalm" is a public 
work within the meaning, of The Exchequer Court Act 
(R.S. ch. 140, sec 20, sub-sec. (c) should be argued in 
Ottawa. 

This argument did.not take place, counsel, I présume, 
preferring to have the case tried, and it came on for trial 
at Quebec on the 22nd February, 1909. 

After considerable evidence was adduced it was con-
sidered that more accurate evidence as to the construction 
of the machinery should be adduced, and by consent it 
was referred to the Registrar of the court to hear this 
evidence. This evidence was taken before the Registrar 
on the 19th March, 1909. 

The suppliant bases his claim on the following allega-
tions of fact, set out in the Petition of Right :-- 

" 4. On or before the 16th September last, your sup-
pliant as well as the whole crew of the Dominion Govern-
ment' steamship ' Montcalm received an order to obey 
implicitly and without question all orders emanating from 
the superior officers and this order was specially directed 
for the crew or men concerned to obey without, question 
all orders from the engineer in charge. 

" 5. On the 25th of September past, Alphonse Lamon-
tagne, the suppliant, acting under orders from the ship's 
engineers, went below in the engine room to start up the 
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1909 	circular pump feeding the condensor and other pumps and 
LAMONTMGNE valves. 

V. 
THE KING. 	"6. That said pumps and said machinery he was ordered 

Reason; for to attend to, were in such bad order that the spoke your 
Judgment. 

suppliant was compelled to use to start said machinery 
flew out of his hands and, coming down with much force, 
cut off three fingers of his left hand. 

" 7. That the accident aforesaid was due to the fact that 
the engineer in charge had packed the safety valve and 
all the tubes connecting with the boiler, in such a manner 
as to choke said valves and tubes, and the negligent pack-
ing of these steam tubes occasioned the up heave and 
expansion of the two valves connecting with the machin-
ery attended to by suppliant under orders as above stated. 

" 8. That the accident was caused purely through the 
negligence and carelessness of the engineer in charge of 
the machinery aboard the Dominion Government steamer 
Montcalm'." 
A careful consideration of the evidence convinces me 

that there is no foundation whatever for these allegations. 
The machinery was in perfect order. 

One Joseph Fontaine was the chief engineer of the 
Montcalm ". At the time of the accident the " Mont-

calm" was moored to the King's wharf at Quebec, ready 
at any moment on running orders, to depart for Sorel. 

Jean Royer. was either third or fourth engineer; it is 
immaterial which. Lamontagne, the suppliant, was a 
stoker. He himself testifies he was a "graisseur." I 
think he is mistaken. It is immaterial which position he 
occupied 

On the night previous to the accident, Royer, who was 
then ill, asked Lamontagne if he was competent to start 
the machinery. Lamontagne answered yes, and Royer 
asked him to start the machinery the following morning 
at an early hour. It is proved by a witness for the sup- 
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pliant, Jobin, corroborated by Fontaine, that strict orders 	1909 

had been given by Fontaine delivered through one Sauv- LAMONTAGr 

ageau that " no employee on board including stoker or THE Lii laa. 

"' graisseur' was to touch the machinery without a special Reasons for 
Judgment. 

" order from Fontaine." 	 .---. 
Langlois, another witness for the suppliant, states that 

Fontaine's order was as follows :— 
" Les ordres étaient qu'aucun chauffeur, ni trimmeur, 

même graisseur, ne devait toucher aucune machinerie, ni 
faire partir aucune pompe sans un ordre de l'ingénieur 
lui-même." 

Lamontagne was aware of this order,. and apparently 
to oblige Royer, undertook the work. Lamontagne had 
been for many years on the steamship and had started 
the pump before 

" Q. Mais cette pompe là, la pompe en question, vous 
l'aviez déjà vue? A. Celle-la 	du «Montcalm" 	Oui." 

" Q. L'aviez-vous fait partir avant ? A. Bien, oui." 
To oblige Royer, contrary to the express orders of Fou-

taise, Lamontagne undertook to do the work. 
Owing to no fault in the machinery,. but to want of care 

or skill on the part of Lamontagne the accident occurred. 
The statement of Joseph Ouellet and Narcisse Ouellet 

in the evidence taken de bene esse of the admissions made 
by Royer are of little value. Assuming the evidence to 
be admissible, all it amounts . to is that Royer having dis_ 
beyed Fontaine's express orders was apprehensive he 
would be discharged. 

I think the suppliant has failed entirely in proving a 
case of negligence against the Crown. 

Having arrived at this conclusion, it is not necessary .to 
consider the question whether having regard to the views 
expressed by Mr. Justice Burbidge in Leprohon y. The 
Queen (1) the words in The Exchequer Court Act " on any 
public work" means on "any property of the Dominion." 

(1) 4 Ex. C. R..100. 
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1909 	The petition is dismissed with costs; to be paid by the 
LAMONTAGNE suppliant to the respondent. 

V. 
THE KING. 	 Judgment accordingly. 
Reasons for 
Judgment. 	Solicitor for suppliant: L. P. Grenier. 

Solicitor for respondent : H Boivin. 



THE WESTERN ASSURANCE COM- } SUPPLIANTS 
PANY 	  

1909 

May 28. 
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IN THE MATTER of the Petition of Right of 

AND 

IlIS MAJESTY TIIE KING. 	RESPONDENT. 

Public work--Accident to vessel using canal—Negligence—Affirmative proof 
—Primd facie case. 

Held, that in order to bring himself within the remedy provided by section 
20 (c) of R. S. 1906, c. 140, a party must prove affirmatively that 
there was negligence on the part of some officer or servant of the 
Crown ; to show merely that an accident had occurred is not suffi-
cient to establish a prirnd facie case of negligence. Dubd v. The King 
(3 Ex. C. R. 147) followed. .McKay's Sons et al. v. The Queen (6 Ex. 
C. R. 1) referred to and explained. 

PETITION OF RIGHT for damages arising out of an 
accident to a scow while using the Lachine Canal. 

The facts are stated in the reaions for judgment. 

March 11th, 1909. 

The case came on for hearing at Montreal. 

E. Lafleur, K.C. 'and C. A. Pope for suppliants. 

J. L. Perron, K.C. and R. Taschereau for the respon-
dents. 

After the evidence was closed and the case partly 
argued, on motion of Mr. Lafleur, counsel for the respon-
dent consenting, the case was reopened for the taking of 
further evidence at Montreal on the 6th May following. 

May 6th, 1909. 

C. A. Pope for the suppliants; 

R Taschereau for the respondent. 

Mr. Pope contended that. the evidence sheaved a clear 
case of negligence actionable under The Exchequer Court 

19 
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1909 	Act. The evidence as to the cause of the accident is un- 
THE 	controverted. The Crown invited the suppliants to use the 

WESTERN 
ASSURANCE canal, and the accident shows that there was negligence 

Co. 	in not keeping the canal free of logs. (Cites secs. 19 and V. 
THE KING. 20 of The Exchequer Court Act ; City of Quebec v. The 

of l:ou 
Argumnselent, Queen (1) ; Mackay's Sons et al. v. The Queen (2).) The 

suppliants are entitled to all damages suffered, including 
the cost of surveying the bottom of the scow. (Cites 
Cedar Shingle Company v. Rimouski Assurance Company 

(3)•) 
Mr. Taschereau contended that affirmative evidence of 

negligence was necessary on the part of the suppliants ; 
it could not be presumed from the fact of an accident 
having happened. The remedy was statutory, and the 
negligence must be brought home to some officer or 
servant of the Crown while in the discharge of his duty. 

Mr. Pope replied, citing sec. 16 of the Canal Regulations, 
and Maxwell on Statules (4). 

CASSELS, J. now (May 28th 1909) delivered judgment. 
The petition of right is filed by the suppliants claiming 

the sum of $1,035.04 against the Crown for injury occa-
sioned to the scow Dominion No. 2, while in the Lachine 
Canal, by a submerged log which penetrated through the 
barge causing it to sink. 

The barge was at the time of the sinking the property 
of the Dominion Bridge Company. The suppliants had 
insured the scow, and after investigation of the loss paid 
the claim, and have been subrogated to the rights of the 
Dominion Bridge Co. 

The petition was based on two grounds. That portion 
of the petition (par. 5) claiming damages by reason of 
the Turret Crown having struck the scow was abandoned 
by counsel for the suppliants at the opening of the trial. 

(1) 24 S.C.R. 420. 	 (3) Q.R. 2 Q.B. 379. 
(2) 6 Ex. C.R. L 	 (4) 4th ed. p. 360. 
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The case came on for trial at Montreal on the 1 i  th 	1909 

March, 1909 and the evidence was closed. 	 THE 
ES 

Mr. Lafleur relied on the case of the Acadia: Mackay's ASSURANCE 

Sons et. al. y. The Queen (1). The judgment in that V. 
case was an oral judgment, and might lead to the THI KIND. 

impression that the suppliant might succeed in an action Reasons for P 	 PP 	g 	 Judgment. 

without proof of actual negligence. The facts in that 
case when the record is examined shew that there was 
actual negligence on the part of an officer of the Crown 
committed by such officer while acting within the scope 
of his duty. 

On mentioning my doubt as to the correctness of this 
decision as reported, without the facts of the case being 
considered, Mr. Lafleur asked to have the case reopened, 
and counsel for the Crown not objecting, leave was given 
the suppliant to adduce further evidence, and by consent 
of counsel the trial was adjourned until the 6th May, 
1909, when further evidence was adduced and argument 
concluded. 

There is but little dispute as to the main facts, or as 
to the amount of damages. The only difference as to the 
amount of damages is as to the right of the suppliants to 
add to the claim for damages the expense the suppliants 
incurred in investigating the claim of  the Dominion 
Bridge Co. 

Zepherin Clement was captain of the scow porninion 
No. 2 when the accident occurred. He was proceeding 
from Montreal to Lachine in tow of the tug Le Fred, the 
scow being lashed to the side of the tug. The scow was 
100 feet in length and 26 feet in width. She was laden 
with coal, about 300 tons, and was drawing about six feet 
of water. The scow and tug left the lock at Cote St. 
Paul about six o'clock. From this point to the bridge at 
La Cote St. Paul is about six miles. Having arrived at 
the bridge, a sunken log pierced the side of the scow 

(1) 6 Ex. C.R.I. 
192 
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1909 	causing her to sink. It is stated and not contradicted 
THE 	that this log was about 15 inches in diameter at the 

`ESTERN eSSURANC 
E upper end.. It is admitted that the log  in question was 

Co. 	so far below the level of the water at the time of the V. 
THE KING. accident as to be invisible to the eye. 
Reasons for The case for the suppliants is based on the fact that Judgment. 	 pp 

--- 	about three days before the accident in question a scow 
called the Champlain was struck by a log similar in 
appearance to the log in question, about two acres further 
west than the place where the accident in question 
happened. The scow Champlain was also owned by the 
Dominion Bridge Co. 

Sigouin was in charge of the scow Champlain, and 
reported the fact as to the Champlain being struck 
by the log to the officials of the Dominion Bridge Co. 
No one considered it of consequence to notify those in 
charge of the canal of a dangerous log being in the canal. 

The argument for the suppliants is that the Crown is 
liable because the fact of a log dangerous to navigation 
should have been known to the officers in charge of the 
canal. 

Clement, the captain of the scow Dominion No. 2, 
states in. the course .of his evidence that at the time of 
the accident he was having the following conversation 
with his brother-in-law, who was with him on the barge, 
viz : 

" Tout d'un coup on rencontre le billot-là de la lock 
qui descendait la semaine dernière,' j'ai dit : Tout d'un 
coup on le rencontre et on frappe pareil '. Mon beau-
frère dit : ' Cela ne serait pas rien' ; on le disait, mon 
beau-frere était assis sur ce qu'on appelle un cabestan qui 
tourne." 

And again speaking of the log, he says : 
" Il pouvait être à peu près deux, trois pieds. d'eau 

par-dessus parce qu'on ne le voyait pas. Qui aurait vu 
le billot on aurait dit ` voilà un billot ', on aurait pas été 
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capable de s'en empêcher quand on pent voir une affaire • 1909 

de même, quand le billot a ressout travers du chaland." 	THE 

He did not report to the canal officials the fact of there Ss RAN E. 
being a log. 	 co v. 

At the time the barge Champlain was struck the TB.E KING. 

log was apparently visible bobbing up and down. At Reasons for 
Judgment. 

the time of thé accident on the 23rd May, 1904, three 
days later, the log was invisible. When it sank, if the 
same log, is not shown. 

It is sworn to by Mr. O'Brien, the superintendent or 
overseer of the Lachine Canal that he had no knowledge 
of the fact of the log being in the canal. That no one 
informed him of the fact. He also states that had he 
been informed it would have been his absolute duty to 
remove it. The written regulations produced have no 
bearing on the case. 

In 'order to succeed the suppliants must bring their 
case within the provisions of Section 16, sub-sec. (c) of 
50-51 Vict., Ch. 16. 

They must prove : 
. (1) That - the suppliants suffered injury in person or 
to property on a public work. 

(2) That the injury resulted from the negligence of an 
officer or servant of the . Crown while acting within the 
scope of his duties or employment. 

See Ryder v. The King (1) ; The King y. Arnistrong'(2). 
In the case of Dub4 v. The Queen (3), it is laid down 

that the suppliant must prove affirmatively that there 
was negligence. The fact of the accident is not sufficient 
to establish a prima facie case of negligence. 

Mr. Pope relied strongly on the reasons of Sir Henry 
Strong, C. J., in the case of The City of Quebec v. The 
Queen (4), but this opinion was not concurred in by a 
majority of the Court. 

(1) 36 S. C. R. 462. 	 (3) 3 Ex. C. R, 147. 
(2) 40 S. C. R. 229. 	 (4) 24 S. C. R. 420. 
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1909 	I think the suppliants have failed to prove a case of 
THE 	negligence as required by the statute, and the petition is 

WESTERN 
ASSURANCE therefore dismissed with costs. 

Co. 
v. 	 Judgment accordingly. 

THE KING. 

Reasons for Solicitors for suppliant : Lafleur, McDougall, Macfarlane 
Judgment. 	

• and Pope. 

Solicitor for respondent : E. L. Newcombe. 
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HIS MAJESTY THE KING oN THE IN- 
FORMATION OF THE ATTORNEY-GENERAL PLAINTIFF ; 
FOR THE DOMINION OF CANADA.  	 • 

AND 

THE BURRARD , POWER COM- 
PANY (LIMITED) AND THE ATTORNEY- DEFENDANTS. 
GENERAL OF BRITISH COLUMBIA 	 

Constitutional law—Dominion lands—Railway belt in British Columbia—
Provincial legislation respecting the same—Water record—Invalidity—
Interference with navigation. 

No rights adverse to the Dominion Government can be acquired under the 
British Columbia Water Clauses Consolidation Act (R. S. B. C., •cap. 
190) in any waters within the territory known as the Railway Belt, 
granted to the Dominion Government by the Act 43 Viet. (B. C.) 
c. 11, as amended by 47 Vic. (B. C.) c.. 14. 

2. In view of the exclusive legislative authority of the Parliament of 
Canada under sub-sec. 10 of sec, 91, British North America Act, 1867, 
it is not within the power of a Provincial legislature to authorize any 
diversion or other use of water in the upper reaches of a river which 
would have the effect of interfering with the navigation of 'a lower 
portion of such river. 

THIS was an Information filed by the Attorney-General 
of Canada to have it declared inter alia that a certain 
grant of water rights to the defendant company made 
by the Government of British Columbia was invalid. 

The facts are fully stated in the reasons for judgment. 

April 13th, 1909. 
The case now came on by way of a motion for judg-

ment by the Crown on the report of the learned referee.  
On the application of counsel for the defendant company, 
the said defendant was allowed to appeal from the 
report on the grounds set out in the reasons for judgment. 
(See post p. 308). 
• E. L. Newcombe, K.C., appeared for the plaintiff. 
E. Lafleur, K C., appeared for the defendant company. 

1909 

May. 10. 



296 	 EXCHEQUER COURT REPORTS. 	[VOL. XII. 

1909 	The Attorney-General of British Columbia, appeared 
THE KING for that province. 

z. 
THE 	Mr. Lafleur, contended that the finding of the learned 

BURRARD 
referee with respect to the diversion of the waters having Co. 	 l~  

Argai ent a tendency to interfere with navigation was wrong. The 
of Counsel Lillooet river is admittedly navigable up to what is called 

the town line bridge, and beyond that point a certain 
class of boats could, as the learned referee finds, be labori-
ously taken up for a short distance, i. e., to the point 
where the Burrard Power Company contemplate carrying 
on their operations. From a point about a mile above 
the town line bridge up to the Lillooet lake it is not navi-
gable in law. The only reason the river here is used at 
all is that there is no road, and a good test of its practi-
cal navigability lies in the fact proved that it took two 
men twelve hours to get a small boat five miles up the 
stream, for which they were paid $18.  Such feats are 
far from establishing the navigability of that part of the 
stream. But it is submitted that these proceedin s are 
quite premature because we have no right to do one 
thing or the other until the Government of British Col-
umbia has given its sanction to the scheme. All that we 
have done so far is to get a water record, so as to pre-
vent any other person from acquiring that quantity of 
water at about the place where we propose to operate ; 
but, as to the details. of the scheme, they are at large. 
But in any event the water used will be returned to the 
Lillooet river. If there is to be any interference with 
the water it will take place in the part of the stream that 
is not navigable ; there will be no detriment to existing 
navigation. As to any possible disturbance to the fish-
eries, that is settled by putting in an ordinary fish-ladder. 
A river in this country is not a royal river unless it is 
tidal .to its source. It may be a royal river in part, where 
navigable, and a private river for the rest. (Cites The 
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Queen y. Robertson (1) ; Keewatin Power Company y. Town 	1909 

of Ken ora (2). 	 THE KING 

Mr. Newcombe argued that inasmuch as the river in 	T  

question was clearly within the " Railway Belt" granted pov Ez Co. 
by British Columbia to the Dominion Government by 43 Araun.ent 
Vic. c. 15, there was no possible doubt that the Domin- of Counsel. 

ion's ownership of the water and bed of the stream could 
not be interfered with by the provincial legislature or. the' 
provincial government. It is a part of the public pro-
perty of . Canada under sec. 91 of The British North 
America Act. • It is the property of the Crown. There 
is only one Crown. The right of administration of 
public property may be in the Dominion or it may be 
in the provinces, but the property is the property of the 
Crown. So when this transfer was made by British 
Columbia to the Dominion, the title remained where it 
had always been, in the Crown, but by way of convenient 
analogy, as between individuals, we speak of British Col-
umbia transferring its property to the Dominion. What 
British Columbia did was to transfer all the rights of 
administration of the beneficial interest of the lands to 
the Dominion, and the Dominion became the adminis-
trator, became the authority to administer the lands to 
the same extent as British Columbia could have done 
before the transfer was made. The provisions of the Brit-
ish Columbia Water Clauses Act, therefore, do not apply 
to the locus in quo ; and no rights could be created by 
that Act adverse to the interests of the Dominion. (Cites 
Attorney-General y, Mercer (3) ; Attorney-General of Brit-
ish Columbia v. Attorney-General of Canada (4). The 
Dominion Government doe's not stand in relation to these 
lands as a freeholder within the province, but the admin-
istrative interest was vested in the Dominion by the 
statute. When the Dominion disposes of any of such 

(1) 6 S.C.R. 52. 	 (3) 8 App. Cas. 767. 
(2) 16 O.L.R. 184. 	 (4) 14 App. Cas. 295. 

• 
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1909 	lands to settlers, then the province would have the same 
THE KING jurisdiction over the lands in the hands of the Dominion's 

THE 	grantees as if the province had never parted with the 
BRRARD 

POW ER CO. same. But no question of that sort arises here. 

Argument 	I submit that the findings of the learned referee are 
of Counsel, amply justified by the evidence ; and that there is no juris-

diction in the provincial authorities to authorize the 
defendant company to assume any rights in the waters of 
the river in question. 

Mr. Lafleur, in reply, contended that under the decision 
of their Lordships of the Privy Council in the case of 
The Attorney-General of British Columbia v. Attorney-
General of Canada (1), the Dominion secured nothing more 
in respect to the lands in the " Railway Belt" than the 
tel ritorial revenues. None of the prerogative rights of 
the Crown in the right of British Columbia were trans-
ferred to Canada, but at most it was a conveyance in 
trust to enable the Dominion government to sell the lands 
and recoup itself the subsidy it granted to the railway. 
He submitted that the conveyance of the " Railway Belt" 
was never intended to enable the Dominion Government to 
give to its grantees a higher title than would be given by 
the province itself to settlers; and as the law stood at the 
date of the statutory grant to the Dominion, under a grant 
from the Government of British Columbia the settler's 
title would be subject to the superior rights of the persons 
who might hold water records. British Columbia never 
parted with its right to legislate over these lands ; and 
no presumption would be drawn by the courts to exclude 
the sovereign right of Iegislation. (Cites .McGregor y. 
Esquimalt and Nanaimo Railway (2) 

My argument, in short, on this point is that while the 
property referred to in sec. 91 of The British North 
America Act means property with which the Dominion 
Government can deal with absolutely, the lands in the 

(1) 14 App. Cas. 295. 	 (2) (1907) A. C. 462. 
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" Railway Belt " are granted in trust, and when the 
Dominion grants it to settlers they take it subject to pro-
vincial legislation. The trustee cannot appropriate the 
lands to himself, he must appropriate to the purposes of 
the trust, which was to sell and recoup the Dominion 
Government for the subsidy granted to the railway. (Cites 
Martley v. Carson (1) ; Ktondyke Government Concession 
v. McDonald (2) ; Esquimalt Waterworks Company v. 
City of Victoria (3). 

The water privileges under the British Columbia Water 
Clauses Act are grants by way of expropriation in the exer-
cise of the right of eminent domain by the province, and 
are paramount to any ordinary title in fee. They could 
not be excluded by a conveyance to a trustee, who is 
merely the conduit through which the titles to settlers 
are to be granted. 

Upon the question of navigability, the test is laid down 
in Bell v. Corporation of Quebec. (4) . A river is navigable 
in law when it is navigable for commercial purposes, not 
merely when it might, by some feats f strength or 
ingenuity, be made navigable by overcoming all kinds of 
obstacles, as is the case with the river here. 

[BY THE COURT : If the diversion of water in the upper 
reaches interfered with the navigability of the stream 
below, would its authorization be competent to the pro-
vincial legislature ?] 

That is not shown by the facts ; and can the Dominion 
Government take action here to prevent something that 
might never happen? 

As to the possible interference with the fisheries in the 
river, the fact is that with respect to this river there are 
no regulations made by the Dominion Government affect-
ing the fisheries, and, consequently, there is no clashing 
of Dominion and provincial authority. 

299 

1909 

'TsE KING  
V. 

THE 
BURRARD 

POWER CO. 

Argument 
of Counsel, 

(1) 20 S. C: R. at p. 653. 	 (3) [1907] A. C. at p. 509. 
(2) 38 S. C. R. 79. 	 (4) 5 App. Cas. 84. 
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1909 	CASSELS, J. now (May 10th, 1909) delivered judgment. 
THE KING 	The information was filed on behalf of His Majesty on 

v. 
THE 	the information of the Attorney-General for the Dominion 

BURRARD 
POIVER CO. of Canada against the defendant, the Burrard Power 

Reasons for 
Company, Ltd. For convenience it is better to set out 

Judgment in full the words of the information :-- 
" 1. That pursuant to the agreement of the Govern-

meüt of British Columbia contained in article 11 of the 
terms of union upon which the colony of British Colum-
bia was admitted into the Dominion of Canada, the legis-
lature of British Columbia by an ' An Acc to grant public 
lands on the mainland to the Dominion in aid of the 
Canadian Pacific Railway, 1880,' 43 Vict. Chap. 11, 
as amended by 47 Vict. Chap. 14, granted to the 
Dominion Government for the purpose of constructing, 
and to aid in the construction of, the portion of the Cana-
dian Pacific Railway on the mainland of British Colum-
bia, in trust to be appropriated as the Dominion Govern-
ment might deem advisable, the public lands along the 
line of the railway before mentioned, as therein particu-
larly mentioned, and which lands are hereinafter called 
the Railway Belt. 

" 2. That both the Lillooet River, which is a tributary 
of the Pitt River, and the Lillooet Lakes, from which it 
rises, are wholly situate within the limits of the said Rail-
way Belt. The Lillooet River is about twelve miles long, 
and is a public and navigable stream. 

" 3. That the defendant is an incorporated company,. 
having its head office in the City of Vancouver, B.C. 

:' 4. That on the 7th day of April, 1906, upon the 
application of the defendant company, the Water Com-
missioners for the District of New Westminster, assum-
ing to act under the Water Clauses Consolidation Act, 
1897, Chapter 190, of the Revised Statutes of British 
Columbia, 1897, purported to grant the said company, at. 
the annual rent and for the consideration therein men-. 
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tioned, a record for 25,000 inches of water (subject to 	isoo 

certain reservations) out of the said Lilloôet Lakes and. THE Ku ; 
tributaries, and Lillooet River and its tributaries, such 	THE 
water to be used for generating electricity for light, heat Y YER Co. 
and power and for milling, manufacturing, industrial  
mechanical purposes, at or near lot 404, New Westmin- '7'1, (1.g. 1""t• 
sier District, and to be diverted from its source at a point 
at or near the outlet of the Lower Lillooet Lake and to 
be returned at a point at or near Lot 404, Group 1, New 
Westminster District, and to be stored or diverted by 
means of dams, pipes, flumes and ditches. 

" 5. That on the public lands forming part of the Rail- 
way Belt and adjoining the said Lillooet Lakes and 
Lillooet River, is a large quantity of valuable . timber, 
which is entitled of right to be floated down the said 
river, and the said alleged grant and the diversion thereby 
authorized will materially interfere with the said right. 

6. That the said alleged grant and the rights under 
the Water Clauses Consolidation Act thereto attached 
will materially interfere with the rights of the Dominion 
Government in,the Railway Belt. 

" 7. That the capacity of the Lillooet .River is about 
25,000 inches, and the alleged grant and the proposed 
diversion thereby authorized will greatly diminish the 
quantity of water in the said river and materially inter-
fere with the rights of the Dominion Government. 

" 8. That the alleged grant and the proposed diversion 
thereby authorized will materially interfere with the 
public right of navigation in the said river. 

9. That section 91 of the British North America 
Act, 1867, provides that the exclusive legislative authority 
of the Parliament of Canada extends to all matters 
coming within the following (amongst other) classes of 
subjects 

(1). The Public Debt and Property. 
(10). Navigation and Shipping. 
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1909 	" 10. That sub-section (2) of section 131 of the Water 
THE KING Clauses Consolidation Act, 1897, provides that the power 

THE 	conferred by the 1st sub-section, of entering and taking 
BIJRRARD Crown Lands, shall not extend to lands which shall be POWER CO. 

Reasons for expressly reserved by the Crown for any purpose what-
Judgment. ever. 

CLAIM. 

The Attorney-General for the Dominion of Canada, on 
behalf of His .++ ajesty the King, claims as follows :— 

(a) A declaration that the alleged grant of the 7th 
April, 1906, is invalid and conveyed no interest to the 
defendant company and that the same be cancelled ; 

(b) A declaration that the said record is invalid as 
being an interference with property subject to the exclu-
sive authority of the Dominion of Canada ; 

(c) A declaration that the said record is invalid as 
being an interference with the public right of navigation 
and the right of floating timber down the said river ; 

(d) .A declaration that the said record is invalid and 
unauthorized by or under the provisions of the Statute of 
British Columbia, ' The Water Clauses Consolidation 
Act, 1897 ' ; 

(e) An injunction to restrain the defendant company 
from applying under the provisions of the Water Clauses 
Consolidation Act, 1897, for approval of its undertaking 
and from taking any further steps in regard thereto ; 

(f) Such further and other relief as to this Honourable 
Court shall seem meet." 

The defendant, The Burrard Power Company, in its 
defence, deny all the allegations of the information. 
Paragraph 11 of the defence is as follows :— 

" (11). The defendant will object on the trial that the 
information herein discloses no cause of action, and that 
in any event the water record or grant in question cannot 
be declared invalid or cancelled except upon petition of 
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the Attorney-General or other proper representative of 	1909 

• the Province of British Columbia." 	 THE KING 
V. 

Subsequently, by the consent of the plaintiff, the 	TiF, 
BURRARD 

Attorney-General of British Columbia was added as a party POWER Co. 
• 

IN THE EXCHEQUER COURT OF CANADA. 

THE KING on the Information of the Attorney-General of 
Canada. 

Plaintiff 
and 

THE BURRARD POWER COMPANY, LIMITED, 

Defendant. 

Upon the application of the Attorney General of Canada 
on behalf of the plaintif, and upon hearing the solicitors 
for the plaintiff and the defendant, I Do ORDER that the 
determination of the issues of fact in this cause be referred 
for inquiry and report to the Honourable Mr. Justice 
Archer Martin, Judge of the Supreme Court of British 
Columbia, pursuant to the Revised Statutes of'Canada, 
1906, chapter 140, section 42, and to the Rules of 'the 
Exchequer Court of Canada regulating the proceedings 
on a Reference. 

Dated at Ottawa, this 2 ;rd day of December, 1907. . 

(Sgd.) GEO. W. BURBIDGE, 

J. E. C." 

defendant as representing the interests of British Columbia, Reasons 9or 
Judgment. 

and appeared before the Referee and took part in the 	-----
proceedings. 

On the 23rd day of December, 1907, an order was 
pronounced as follows :— 
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1909 	Mr. Justice Martin proceeded with the reference. A 
THE KING large mass of evidence was adduced before him, and on 

v. 
THE 	the 16th day of December, 1908, he made bis report as 

BCRRARD 
follows Pow co • 

Reasons for " To the Honourable Walter Cassels, Judge of the 
Judgment. 

Exchequer Court of Canada : 
" Pursuant to the order of reference herein, dated 

the 23rd day of December, 1907, I have the honour 
to inform you that I have inquired into the issues of fact 
in this cause and beg to report as follows :— 

" 1. The allegations, founded upon certain statutes, 
contained in the first, ninth and tenth paragraphs of the 
Information were not considered proper subjects of dis-
cussion before me under said order of reference. 

" 2. The allegations of fact contained in the third 
paragraph of said Information were admitted. 

" 3. The allegations of fact contained in paragraph four 
of said Information have been proved, It is to be 
explained that the given point of return of the water 
diverted from said lakes and river, i. e. ' at or near Lot 
404, Group 1, New Westminster District,' is not on the 
Lillooet River, but on Kanaka Creek, which creek at its 
nearest point is distant from said river about two miles 
to the south, and said creek discharges into the Fraser 
River. 

" 4. The allegations of fact contained in the fifth para-
graph of said Information have been proved. 

" 6. The allegations of fact contained in the sixth and 
seventh paragraphs of said Information have been proved, 
and the rights of the Dominion, which have been mate-
rially interfered with, include navigation, timber, and 
fisheries ; the result of defendant's proposed undertaking 
upon the salmon (Sockeye) spawning beds in the lake 
would be specifically detrimental, not to speak of the 
harmful effect upon that fish and other kinds of salmon 
and trout caused by the reduction of the ordinary volume 
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of water in the river, thereby curtailing the spawning 	1909 

area and probably entirely preventing fish from ascending THE KING 

to the upper reaches of the river at the proper season of 	i'E 

the year. 	 BÛRRARD 
POWER CO. 

" 6. The allegations of fact contained in the eighth Reasons for 

paragraph of said Information have been proved. 	Judgment. 

" 7. With respect to the second paragraph of said 
Information the allegations of fact therein contained that 
0  both the Lillooet River, which is a tributary of the Pitt 
River, and the Lillooet Lakes, from which it rises, are 
wholly situate within the limits of the said Railway Belt,' 
have been proved. Counsel for the defence,` and for the 
Attorney-General of British Columbia, adduced a con-
siderable body of evidence to show that the sources of 
supply of said lakes were to a large extent outside the 
said Railway Belt, but I have not entered upon the con-
sideration of the matter because in my opinion it is an 
immaterial issue which it would not be profitable to 
pursue. 

" With respect to the allegation in the same paragraph. 
that ' the Lillooet River is about twelve miles long and 
is a public and navigable stream,' the evidence establishes 
the fact that the river is a tidal one for between five and 
six miles and a navigable one for a distance of •upwards 
of nine miles from its mouth (at Pitt River). Of said nine 
miles, nearly six miles, up to what is called the town line 
bridge, are navigable for power craft of various sizes. 
Said bridge has prevented any evidence, based on actual 
experiment, being' offered of the capacity of the stream 
above it for power craft, but the evidence points to the 
belief that a little and inekpensive work would enable 
such craft to go up another mile or so. Above'the said 
bridge loggers' and other boats can go up for two or three 
miles, say about nine miles in all, nearly any time of the 
year. The balance of the river (which, as. a whole,: is 
probably nearer thirteen miles long, than twelve, though 

20 
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1909 	there is no exact measurement) is for the most part of a 
THE RING different character, the stream becoming much swifter 

THE 	and narrower, and its use is made more difficult by riffles 
RuRRzAcnn and rapids of varying depth and strength, and shallow Pu~v$R Co. g y~ b 	P 	 g ~ 

Reasons for and rocky places through which the channel makes its 
Jndginent• way with less or more facility according to the height of 

water. There are no falls in the river, and the rapids or 
shoals are not of a size or nature to prevent prospectors', 
fishermen's and loggers' loaded boats, of about twenty 
feet in length being laboriously poled, or ' tracked' by line, 
following the more or less contracted channel, up to the 
lake during any part of the year, except at the top of 
freshets, which are of uncertain occurrence owing to their 
being largely caused by the varying rain or snow fall in 
the mountains surrounding the lakes. The river is not 
obstructed by ice, and is capable of being used to drive 
logs in a commercial sense for between eight or nine 
months in the year, the time for so doing depending upon 
the freshets, which do not as a rule occur in the latter 
part of June, or in July or August, or till the latter part 
of September. The river, as a whole, is not of so -turbu-
lent a nature as streams which are generally met with in 
the mountainous section of British Columbia, and it has 
more than the average natural facilities for driving logs. 

" It is contended for the defence that the stream has no 
higher claim to be considered navigable than that portion 
of the Miramichi River above Price's Bend, which is des-
cribed in the Queen v. Robertson (1) and which was held 
not to be navigable, but in my opinion it is impossible to 
really compare the two streams in view of the somewhat 
meagre description given of the Miramichi. The fact 
that boats can only utilize a portion of a stream in the 
ascent thereof by resorting to more or less slow or laborious 
methods does not of itself determine its navigability any 

• more than does the fact that the descent may be corres- 

(1) 1882. 6 S. C. R. 52, at p. 129. 
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pondingly swift and easy. In my opinion it comes to a 	1909 

question of degree, and regard must be had to the custom THE KiNG 
and nature of the country and the manner in which such 	TAE 

streams are utilized bythose experienced in their nature B,rt.ra p 	 PowE~. Co. 
and peculiarities. The well-known navigation by steam- 

Reasons for 
boats of certain turbulent rivers in this Province might Judgment 

well be regarded as an impossibility by those who had not 
the local knowledge and experience. I feel that the ques-
tion is not an easy one to decide, but after giving due 
effect to the evidence and argument, I have, been unable 
to reach any other conclusion than that this river is a 
navigable one. 

" Submitting respectfully the foregoing for your Lord-
ship's consideration, 

"I have the honour to be, Sir, 
Your obedient servant, 
" (Sgd.) ARCHER MARTIN. 

" VICTORIA, BRITISH COLUMBIA, December 16th, 1908." 

The report was duly filed on the 22nd December, 1908, 
and notice of the filing thereof duly given to the defen-
dants shortly thereafter. 

No appeal was taken against the report, and by the 
Rules of the Exchequer Court the report became absolute, 
(See Rule 214). 

Thereupon the Plaintiff set the case down for hearing, 
praying for judgment as asked by the information ; and 
the case came on for argument before me on the 13th 
April, 1909. 

Mr. °Newcombe, K.C., appeared for the Plaintiff; the 
Attorney-General of British Columbia (the Honourable 
Mr. Bowser, K. C., and Mr. La fleur, K.C., appeared for 
the respective defendants. 

On the opening of the rase an application was made on 
behalf of the defendants for leave to appeal from the 

202 
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1909 	report on two grounds, and after considerable discussion, 
THE KING the defendants were allowed to appeal. 

THE 	The grounds of the appeal are as follows : 
BIIc,D 	.The finding of fact contained in thefifthparagraph PO~C

RRA
ER C"o. 	" 1 	fidi b  

Reasons for 
of the said report, and contained in the following words 

Judgment. of the said paragraph :--- 
"The result of defendants' proposed undertaking upon 

the salmon (Sockeye) spawning beds in the lake would 
be specially detrimental, not to speak of the harmful effect 
upon that fish and other kinds of salmon and trout caused 
by the reduction of the ordinary volume of water in the 
river, thereby curtailing the spawning area and probably 
entirely preventing fish from ascending to the upper reaches 
of the river at the proper season of the year. 

" 2. The finding of fact contained in the seventh para-
graph of the said. report, to the effect that the Lillooet 
River is a navigable river." 

It was considered by counsel for the plaintiff and 
defendants that it would be in the interest of the parties 
that the appeal should be argued at the same time as the 
motion for judgment, and that I should pronounce judg-
ment on the findings of the report as given by the 
learned Referee, or as subsequently varied by me, if varied. 

I will deal with the grounds of appeal later, although 
in my judgment the legal rights of the plaintiff will not 
be affected even if the report be varied as contended for 
by the defendants. 

The two main questions argued on the part of the 
plaintiff were :- 

1st. That the Water Clauses Consolidation Act, 1897, 
cap. 190 of the Revised Statutes of British Columbia, does 
not confer powers as against the property of the Domin-
ion, and that if this legislation purported to so enact, 
the enactment would be ultra vires and of no effect. 

2nd. That the proposed grant referred to in paragraph 
four of the Information would be an interference with 
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the public right of navigation, and that therefore the 	19°9 

plaintiff is entitled to an injunction to restrain such diver- THE KING 
V. 

sion of the water. 	 THE 

On behalf of the defendants, Mr. Lafleur argued very .WICK Co. 
forcibly and succinctly the case from the standpoint of 

Reasons to,,  

British Columbia. His contention is : 1st. that the pro- Judgmmnt. 
perty which passed from British Columbia to the Domin-
ion, pursuant to the agreement referred to in paragraph 
1 of the information, is not property within the meaning 
of section 91 of the Confederation Act,. and that the pro-
perty in question still forms part of the Province of Brit-
ish Columbia, with respect to .which the Legislature of 
British Columbia had full power to legislate, and that the 
property ,in question was affected by the provisions of the 
Water Clauses Consolidation Act, 1897, cap. 190, referred 
to. 

2nd. That prior to the agreement and statutes referred 
to in the first paragraph of the Information certain stat-
utes had been enacted by the Legislature of British 'Col-
umbia which interfered with riparian rights as they 
existed theretofore, and the Dominion took subject to 
these rights and the power of the Legislature of British 
Columbia to amend such prior statutes. 

3rd. That the litigation was premature, as the grant 
to the defendants, The Burrard Power Company, Limited, 
had not yet been approved by the Lieutenant-Governor 
in Council. 

Subsequently this contention was modified into a con-
tention that it was premature in so far as the right to an 
injunction is concerned. 

If the property in question is properly included in the 
division of property covered by section 91, then if not 
affected by prior legislation of British Columbia, the case 
for the defence fails. 

The argument ' for the defence rested mainly on the 
language of the Judges of the Board of the Judicial Com- 
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mittee of the Privy Council in the precious metals case—
Attorney-General of British Columbia y. Attorney-General 
of Canada (1). This case was duly considered by the 
Supreme Court in the case of Farwell v. The Queen (2). 

In the case of The Queen v. _Farwell (3) the agree-
ments with British Columbia and the effect of the statute 
of British Columbia, 47 Vict. Cap. 14, were considered 
by the learned judges. 

Sir W. J. Ritchie, C.J., states as follows :— 
" I' am clearly of opinion that the application of the 

defendant on the 22nd November, 1883, conferred on him 
no right, title, or interest in the land applied for. I am 
also of opinion that the line of the Canadian Pacific Rail-
way, as well in law as in fact, was, on the 13th January, 
1885, when the survey and plan were filed in the Lands 
and Works Department of British Columbia, duly located, 
that the filing of such survey and plan conferred on 
defendant no right, title, or interest in the land, and that 
on the 16th day of January, 1885, the date of the grant, 
the Province of British Columbia had ceased to have any 
interest in the land covered by said grant, and that the 
title to the same was in the Crown for the use and bene-
fit of the Dominion of Canada and consequently conveyed 
no right, title, or interest to the defendant in said lands." 
(P. 423). 

Strong, J.— 
" I am of opinion that the objection that the statute 

required a grant or some subsequent instrument to carry 
it into execution wholly fails. It was clearly self-execut-
ing and operated immediately and conclusively as soon 
as the event on which it was limited to take effect hap-
pened, that is, as soon as the 'line of railway was finally 
located.' Whether upon that event occurring it operated 
by relation from the date of its enactment so as to avoid 

(1) 14 App. Cas. 295. 	 (2) 22 S.C.R. 553. 
(3) 14 S.C.R. 392. 
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intermediate grants by the Province of British Columbia 	1909 

is an inquiry which the facts of the present case do not THE KING 

require us to enter upon, for the respondent acquired no . T „ 

title to this land until after the line of railway was finally P u Ex Co. 
located." (P. 425). 	

Reasnua for 

	

Fournier, J.— 
	 Judgment. 

" In the case of Attorney-General of British Columbia 
v. Attorney-General of Canada (1) which was decided 
.by this Court yesterday, I had occasion to express my 
opinion upon the question of the ownership of the pre-
cious metals in these railway lands, but as regards the 
construction to be put upon the statute granting provin-
cial lands in aid of the construction of the Canadian 
Pacific Railway, I think the expressions used are quite 
sufficient to convey the lands to the Dominion, and there-
fore Farwell's title from the Government of British Col-
umbia is void." (P. 428). 

The judgment of the Supreme Court in Attorney-Gene-
ral of British Columbia v. Attorney-General of Canada 
having been reversed by the Board of the Privy Council 
so far as the right to the precious metals are concerned, 
the question again arose in the Supreme Court in the 
case referred to of Farwell y. The Queen (2). 

King, J., in pronouncing the judgment of the Court, 
said ,— 

" These lands are within what is known as the Rail-
way Belt, a tract of land transferred to the Dominion by 
Ast of British Columbia, 47 Vic. Ch. 14 (1883). In Oc-
tober, 1885, an information of intrusion was filed against 
Farwell in respect of the lands in question. Ile then 
set up as a defence that his possession was under a grant 
issued to him by the Queen under the great seal of Brit-
ish Columbia in January, 1885, and that prior thereto 
the lands were in the hands and possession of the Queen. 

	

(1) 14 S.C.R. 345. 	 (2) 22 S.C.R. 553. 
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1909 	To this the Attorney-General of Canada replied that, at 
THE KING the date referred to, the lands were in the hands and pos- 

THE 	session of the Queen, in right of the Dominion, and not 
R 	

in ri ht of the rovince. It was so held b the Su reme POW 
RRA co 
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Reasons for 
Court of Canada (14 S.C.R. 392), and the defendant was 

Judgment. put out of possession on 6th January, 1892." (P. 557). 

" But, secondly, there is no inconsistency between 
Queen v. Farwell (1) and Attorney-General of British 
Columbia y. Attorney-General of Canada (2). The former 
case held that the Act of British Columbia transferred to 
the Dominion the rights in the lands which had been 
formerly enjoyed by the province. The latter held that 
the Act transferred to the Dominion those rights only 
and did not transfer the jura regalia, including therein 
the pre?ions metals then in question. These were held 
to be in the Crown, subject to the control and disposal of 
the Government of British Columbia." (P. 558). 

The opinion of Mr. Justice Burbidge is reported in 3 
Ex. C. R. 271. 

Quoting at page 559 from St. Catharines Milling Co. 
y. The Queen (3) Mr. Justice King said 

" And then speaking of the distribution of property 
under the British North America Act :— 

` It must always be kept in view that, wherever public 
land with its incidents is described as "the property 

` of " or as " belonging to "the Dominion or a province, 
` these expressions merely import that the right to its 
`beneficial use, or to its proceeds, has been appropriated 
` to the Dominion or to the province, as the case may be, 
and is subject to the control of the legislature, the land 

` itself being vested in the Crown.' 
And again, at page 560 :-- 

	

(1) 14 S.C.R. 392. 	 (2) 14 App. Cas. 295. 
(3) 14 App. Cas. 40. 
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" It is thus abundantly (and perhaps unnecessarily) 	1909  

shown that the beneficial interest in the Crown's territo- THE KYvrx 

rial rights, as distinguished from the jura regalia, are 	vHE • 
appropriated to and held by the Dominion as fully and.  p wNR Co. 
effectually, and by the same tenure, as the same had been Rea-sorts for 
previously appropriated to and held by the province. Judgment. 

' The title is in the Sovereign in right of the Dominion, in 
the same sense (as to territorial rights) as it was in the 
Sovereign in the right of British Columbia before the Act 
of 1883. Mr. Justice Burbidge has effectually disposed 
of the suggestion that, upon a sale of the lands by the 
Dominion, the grant is to be passed under the great seal 
of British Columbia on application of the Dominion. The 
rights of the Crown, territorial or prerogative, are to be 
passed under the great seal of the Dominion or province 
(as the case may be) in which is vested the beneficial 
interest therein, otherwise they cannot be said to be 
enjoyed by it, or under its control." (pp. 560,1). 

The British North America Act, Sec. 91, enacts "The 
exclusive legislative authority of the Province of Canada 
extends to all matters coming within the classes of subjects 
next hereinafter enumerated, that. is to say":- 

1. The Public Debt and Property, &c." 
The 11th section of the Union agreement provided for 

the payment of $100,000 per annum by the Dominion to 
British Columbia. It also provided :---- 

And the Goverment of British Columbia agree to 
convey to the Dominion Government, in trust to be 
appropriated in ,such manner as the Dominion Govern-
ment may deem advisable in the furtherance of the cons-
truction of the said railway, a similar extent of railway 
throughout its entire length in British Columbia, not to 
exceed however twenty (20) miles on each side of the said 
line, as may be appropriated for the same purpose by the 
Dominion Government from the public lands in the North 
West Territories and the Province of Manitoba.". 
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1909 	The lands in the Province of Manitoba were vested in 
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• THE part of the Province of Manitoba just as the present lands 

PU 
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ER Ci Co. 	part art of the Province of British Columbia. Can it 

Reasons for be contended that because the Dominion Government 
Judgment. agreed to appropriate a certain portion of these lands for 

the same purposes as the appropriation of the lands in 
British Columbia, therefore the Legislature of Manitoba 
could pass enactments interfering with Dominion rights? 

The late Sir John Thompson, as Minister of Jus= 
tice, had occasion to express an opinion upon this question. 
In 1887 the Legislature of Manitoba passed two Acts, 
intituled respectively, " An Act respecting the construc-
tion of the Red River Valley Railway," and An Act to 
amend the Public Works Act of Manitoba." By the 
former Act the Government of Manitoba was given 
authority, amongst other things, to construct a line of 
railway from a point within the City of Winnipeg to a 
point in or near the Town of West Lynne. By the latter 
Act the Minister of Public Works for Manitoba was 
authorized to construct any public work at the expense 
of the province, of which the construction might be assign-
ed to him by the Lieutenant-Governor in Council, and 
whether such work was authorized by the statutes then 
in force or not. It was also provided that sums needed 
for the construction of such public works might be raised 
by loan upon the credit of the province, bearing interest 
at a rate not exceeding five per centum. Both. these Acts 
were disallowed by the Governor-General in Council on 
the recommendation of Sir John Thompson. The follow-
ing observations are taken from his report :— 

" It is evident that under such an Act a railway such 
as the Red River Valley Railway could be constructed 
by the Minister of Public Works as a public work of the 
Province of Manitoba. It is evident, also that each of the 
Acts referred to is in conflict with that policy of the Par- 
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liament and of the Government of Canada, reconfirmed at 	1909 

the last session of Parliament, by which it is sought to THE KING 

prevent the diversion of trade from the railway system of 	Txr 
Canada to the railways of the United States 	 BIIRRARD 

y 	 POWER CO. 
" In addition to this fundamental objection, the Act Reaso- ns for 

respecting the construction of The Red River Valley a dgn Ait. 

Railway is, the undersigned thinks, open to the following 
objections :— 

(1). By section 8, sub-sections 2,. 4, 6 and 7, and sec-
tions 12 and 22, authority is given, among other things, 
to enter upon lands and take possession thereof; and to 
appropriate so much of such public lands as is deemed 
necessary for the purposes of the railway, and also to take 
therefrom earth, trees and other materials. 

" The public lands of Manitoba are for the most part, 
with the exception of those especially transferred to the 
province, vested in Her Majesty in the right of the Domin-
ion of Canada, and it is not competent, the undersigned 
thinks, for the legislature of that province to authorize 
any one to enter upon, and to appropriate to any purpose, 
the lands so vested in Her Majesty in the right of the 
Dominion of Canada. . 

"They are part ofthe public property of Canad a, which, by 
the 91st section of the British North America Act,1867, is 
exclusively within the legislative authority of the Parlia-
ment of Canada, and in respect of which therefore, the 
Legislature of-the Province of Manitoba has no legislative 
authority. 

(2). By section 8, sub-section 9, authority is given to 
connect the Red River Valley Railway with any other 
railway at any point on its route ; and provision made for 
determination by arbitrators, of any difference that may 
arise in respect of such connection. 

" This power if attempted to be exercised in respect of 
any railway constructed under the . authority of an Act 
of the Parliament of Canada would lead to a conflict of 
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THE KING provision with reference to the same subject. (See R.S. 

TRE 	C. c. 109, s. 6. s.s. 13 and 14). Again, this power if 
BURRARD attempted to be exercised in respect to the connection POWER Co. 	p 	 p 

Reasons for with any railway at the boundary of the province, or 
Judgment. with a railway extending beyond the limits of the pro-

vince, would be in excess of any authority which the 
Legislature of Manitoba could grant, as may be clearly 
seen by reference to the British North America Act, 1867, 
sec. 9, clause 10 (a). 

" It is obvious that the objection pointed out in reference 
to the Legislature of Manitoba purporting to give power 
to enter upon and appropriate public lands vested in lIer 
Majesty in the right of the Dominion of Canada, applies 
equally to the Act to amend the Public Works Act of 
Manitoba, especially if an attempt were made to use that 
Act for the construction of railways within that province, 
as indeed it must apply to every Act by which the legis-
lature of that province purports to give authority to enter 
upon such lands." 

Mr. Lafleur laid considerable stress on the recent deci-
sion of McGregor y. Esguimalt Railway Co. (1). The 
reasoning upon which that decision was based was that 
the land in question ceased to be Dominion property. The 
Dominion had granted the lands, and therefore the grantee 
became subject to the enactments of the Legislature of 
British Columbia. 

So, in the present case, if the Dominion granted any 
portion of the lands to settlers, the settlers would become 
subject to the enactments of British Columbia, but so long 
as the property remained in the Crown for the benefit of 
the Dominion the Legislature of British Columbia could 
not legislate so as to affect Dominion property. 

The attempted expropriation of the unrecorded waters 
vested in the Dominion as found by the Referee would be 

(1) (1907) A.C. 462. 
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for the benefit of the Dominion. 	. . 	 THE KING 

	

The Referee finds the facts in paragraph 2 of the Infor- 	THE 
BURRARD mation to be proved. There is 'no appeal from the first powER CO, 

part of this finding that " both the Lillooet River, which oe„~~ot.y for 
" is a tributary of the Pitt River, and the Lillooet Lakes, s"aa.'.M1U. 

from which it rises, are wholly situate within the limits 
" of the said Railway Belt." 

There is no appeal from the finding of the Referee that 
the allegation of paragraph 5 of the Information is proved. 

It is manifest that the rights of the Dominion as ripa-
rian owners are seriously affected by the construction 
placed on the British Columbia statute by the defendants 
and the grant of the waters, and in my opinion if the 
effect of the British Columbia legislation is as contended 
tor, the statute would be ultra vires, so far as the questions 
involved in this case are concerned, and void. In any 
event, I am bound to decide in accordance with the deci-
sions of the Supreme Court above referred to. 

Mr. Lafleur referred me to the British Columbia Land 
Ordinance of 1865. It is referred to in Martley y. Carson 
(1). This Ordinance conferred rights upon" every person 
lawfully occupying and bona, fide cultivating lands." Even 
if it were in force it has no application to the case before 
me. 	It was cited as showing the policy of British Colum- 
bia (owing to the nature of the country) -to depart from 
the strict rules of the common law in favour of riparian 
owners. 

The next statute referred to was No. 144-33 Vict. 
B.C., in the revised laws of British Columbia. Section. 2 
of this statute repealed the Land Ordinance of 1865 before 
referred to. Section 32 provided :— 

" Every person lawfully entitled to hold a pre-emption 
under this ordinance and lawfully occupying and bona 
fide cultivating lands may divert any unrecorded and- 

(1] 23S.C.R. 634. 
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THE 	land," etc. 
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oW ER CO.

RA C  
POW 	 This statute was amended bythe Statute 35 Vict. No. 

Reasons for 31, but without making any material alteration. Neither 
Judgment. of these statutes, if they were in force, have any applica- 

tion to the case before me. 
Bearing in mind that by the terms of the Union 

agreement, and the various statutes confirmatory of this 
agreement, the property in question was vested in the 
Crown for the benefit of the Dominion, I proceed to 
consider the subsequent legislation. 

The statute 55 Vict. Cap. 57 (1892) is " An Act to 
" confirm to the Crown all unrecorded and unappropriated 
" water and water power in the province and for other 
" purposes." 

The second section of this statute is as follows :— 
" 2. The right to the use of all water at any time in 

river, water course, lake, or stream, not being a navigable 
river or otherwise under the exclusive jurisdiction of the 
Parliament of Canada, is hereby declared to be vested in 
the Crown in the right of the province, and, save in the 
exercise of any legal right existing at the time of such 
diversion or appropriation, no person shall divert or 
appropriate any water from any river, water course, lake, 
or stream, excepting under the provisions of this Act, or 
of some other Act already or hereafter to be passed, or 
except in the exercise of the general right of all persons 
to use water for domestic and stock supply from any 
river, water course, lake or stream vested in the Crown 
and to which there is access by a public road or reserve." 

It will be noticed that this section expressly excepts 
from its operation " any navigable river, or (water) 
" otherwise under the exclusive jurisdiction of the 
" Parliament of Canada." 
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Cap. 190 of the Revised Statutes of British Columbia, 	1909 

1897, is the statute under the provisions of which the THE NG 

grant of the water power in question was made. The 	TLE 

title of the Act is as follows :— 	 BURRARD 
POWER CO. 

" An Act to confirm to the Crown all unrecorded and 
Rea sons <<,r 

unappropriated water and water power in the Province, •''0d+-"'"t. 
and, to consolidate and amend the law relating to the 
acquiring of water rights and privileges for ordinary 
domestic, mining and agricultural purposes, and for 
making adequate provision for municipal water supply, 
and for the application of water power to industrial and 
mechanical purposes." 

It recites the Water Privileges Act of 1892 :-- 
" Whereas, by the ' Water Privileges Act, 1892,' all 

water and water power in the province, not under the 
exclusive jurisdiction of the Parliament of Canada, 
remaining unrecorded and unappropriated on the 23rd 
day of April, 1892, 'were declared to be . vested in the 
Crown in right of the province, and it was by the said 
Act enacted that no right to the permanent diversion or 
exclusive use of any water power so vested in the Crown 
should after the said date be acquired or conferred save 
under privilege or power in that behalf granted or con-
férred by Act of the Legislative Assembly theretofore 
passed, or thereafter to be passed." 

It also recites :— 
" And whereas, it is necessary and, expedient at the 

present session to provide for due  conservation of all 
water and water power so vested in the Crown as afore-
said, and to provide means whereby such water and water 
power may be available to the fullest possible extent in 
aid of the industrial development, and of the agricultural 
and mineral resources of the province." 

This recital deals with water so vested in the Crown 
by virtue of the Water Privileges Act of 1892, namely, 
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THE KING jurisdiction of the Parliament of Canada." 

THE 	The Interpretation clause states :— 
BuRR.n 	6,PowER 

Co. 	
• Water' or ' stream' shall include all natural water- 

courses, whether usually containing water or not, and all 
Judgment. rivers, creeks, and gulches, and all water power, not 

being waters under the exclusive jurisdiction of the 
Parliament of Canada." 

If I am correct in my view that the property in ques-
tion is property of the Dominion embraced within the 
meaning of section 91 of the British North America Act, 
this British Columbia legislation does not cover the water 
in question. If it did, it would be so far ultra vires. On 
the other hand, if the contention of the defendants is 
correct and that the Dominion have no higher rights than 
any other grantee, so far as ownership of the lands and 
riparian rights are concerned, and are subject to local 
legislation, then the Legislature of British Columbia 
would be supreme, and unless the plaintiff can make a 
case on the other branch, namely, as interfering with 
navigation, the Information must be dismissed. 

I t is conceded that the waters in question are wholly 
within the limits of the Railway Belt transferred to the 
Dominion, and consequently the ownership of the lands 
would carry with it the bed of the lake and of the river 
and of the waters in any event where it is non-tidal. See 
(Fisheries Case), Attorney-General of Canada y. Attorney 
General of Ontario (1) ; Corporation of Kenora v. Kee-
watin (2). 

A question not pressed before me is the defence raised 
by the 11th paragraph of the defence that the proper 
forum is elsewhere. Esquimalt Water Works Co. v. 
iiorporation of City of Victoria (3), page 510 of the 
report of which may be referred to as bearing on this 
defence. 

(1) [1898] A. C. 700. 	 (2) 16 0. L. R. 184. 
(3) [1907] A. C. 499. 



VOL. XII.] 	EXCHEQUER COURT REPORTS. 	 321 

I proceed now to. deal with the appeal of the defen- 	1909  
.dânts,from .the report of the Referee. As I have stated THE KING 

if my opinion on the main questions is correct, then theTHE 
questions raised bythe appeal are immaterial. 	 BIIRRARD 

pp 	 POWER Co. 
The first objection, is to the finding of fact in the 6th 

Reasons for 

paragraph of the report relating to the injury to the Judgment. 

,fishing rights, the property of the Dominion as owners of, 
the lands, including the beds of the river and lakes. 

The plaintiff' does not base his claim on any interfer- 
ence with any general law relating to the protection of 
fish.. The claim is made as owners of the lands and 
waters. If the Legislature of British Columbia have the 
right to pass the enactments in question, then the ques- 
tion of injury is immaterial. 

I agree with the finding of the Referee. The case is 
not one which can be remedied, as argued by Mr. Lafleur, 
by a fish-ladder in the dam. This might be a remedy if 
the waters were clammed up and overflowing the dam 
into the natural channel of the river, but here it is pro- 
posed to divert the waters away from the channel practi- 
cally leaving, the river below the dam with very little 
water. 

The next ground of appeal is from the finding of fact 
in the 7th paragraph of the report to the effect that the 
Lillooet River is a navigable river. 

It is admitted that the river as far up as the town line 
bridge, and possibly a mile or two beyond, is both tidal 
and navigable in fact. 

Mr. Lafleur confines. his contention to that part of the 
river above the point up to which it is conceded to be a 
navigable river. I agree with the contention of the appel- 
lants. I do not think the river is navigable in fact in that 
portion of its course. ' Loose logs can be floated down during 
portions of the year, and small boats partially poled and 
lined up, but in my judgment this does not constitute 
that part of the river a navigable river. • Were the law 

21 • 
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V. 
THE 	Electric Light Co. (1) 

BLTRRARD 	In 1871it was enacted that "the civil and criminal POWER CO. 

Reasons'for 
"laws of England as the same existed on the 19th 

Judgment. "November, 1858, and so far as the same are not from 
"local circumstances inapplicable, are and shall be in 
" force in all parts of the colony of British Columbia." 

In Attorney-General v. Harrison (2) Chancellor Spragge 
deals fully with the facts that should be taken into account 
in applying the test of navigability. Queen y. Robertson 
(3) is applicable ; also Bell v. Corporation of Quebec (4). 

In the judgment of Mr. Justice Anglin in the Kee-
watin Power Co. v. Town of Kenora (5) there is a full 
discussion of the authorities. See also Attorney-General 
of Quebec y. Fraser (6) applicable to the Province of 
Quebec. 

I do not discuss the question further for the reason that 
if the first point is decided in favour of the plaintiff, it 
is immaterial whether the upper reaches are navigable or 
not. If the first question is decided adversely to the 
plaintiff, then if my view, which I will discuss later as 
to the interference with navigation, is sustained, it is 
equally immaterial. 

If it be held that the Legislature of British Columbia 
have power to enact as they have done, and that there is 
no right in the plaintiff to have redress for interference 
with navigation, then it is equally immaterial. 

I have dealt with the questions raised by the appeal, 
as the defendants are entitled, if thought advisable to 
appeal, to have the findings as they should in my opinion 
be. The report should be varied in accordance with my 
finding. 

(1) 40 5. C. R. 1. 	 (4) 5 App. Cas. 84. 
(2) 12 Gr. 466. 	 (5) 13 O. L. R. 237. 
(3) 6 S. C. R. at p. 129. 	 (6) 37 S. C. R. 577. 
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The contention of the plaintiff is that the diversion of 	1909 

the waters of the Lillooet River will seriously interfere THE xiNG 

with the navigation of the river. The Referee so finds, 	TAE 
but whether as to the upper stretches, which I find non- Bur~x~xn 

PP POWER Ca. 
navigable, or the whole river is not quite clear. — Reasons for 

Taking the evidence, which is voluminous, there does Judgment. 

not seem to be much doubt but that the river below is 
navigable even without the flow of the tide. I think it 
equally clear that if the proposed diversion takes place 
there will be a very serious interference with the naviga-
bility of the river below. Can it be that because at the 
point of diversion the river is non-navigable nearly all the 
water can be diverted and practically ruin the navigation 
below ? 

This is not basing the case upon any interference with 
riparian rights, but testing it solely in respect to an inter-
ference with navigation. 

Most of the cases reported are cases in which the inter-
ference has occurred in the navigable portions of the 
river. 	• 

Section 4 of Cap. 115 of the Revised Statutes of Canada 
is as follows :— 

" 4. No bridge, boom, dam or aboiteau shall be con-
structed so as to interfere with navigation, unless the site 
thereof has been approved by the Governor in Council, 
nor unless such bridge, boom, dam or aboiteau is built 
and maintained in accordance with plans approved by 
the Governor in Council." 

It is argued that thié section only applies to dams erec-
ted in the navigable part of the river. This may be, but 
the section does not so read. 

Section 19 of the same statute is as follows :-- 
" 19. No owner or tenant of any saw-mill, or any 

workman therein or other person shall throw or cause to 
be thrown, or suffer or permit to be thrown any sawdust, 

• edgings, slabs, bark or rubbish of any description what- 
21?r 
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v. 
THE water." 

BURRARD 
POWER Co. 	 J This section is evidently toprevent the acts therein 

Pensons for referred to being done on the unnavigable parts of a 
Judgment. river so as to interfere with the navigable portion. 

[n any event, in my opinion, the navigability of a river 
cannot be destroyed by a diversion of the waters above. 

At the opening of the reference counsel for the 
defendants, The Burrard Power Company, Ltd., admitted 
the truth of the allegations made in the 4th paragraph 
of the Information. 

The Referee also finds the facts proved with the addi-
tion of pointing out that the point or return "at or near 
Lot 404" is not on the Lillooet River, but on Kanaka 
Creek. There is no appeal from this finding. 

I think the plaintiff is entitled to the declaration 
claimed in paragraphs (a), (b) and (d) of the Information, 
also to an injunction if desired. 

The defendants must pay the costs of the plaintiff, 
including the costs of the reference. 

Judgment accordingly. 

Solicitor for plaintiff: E. L. Newcombe. 

Solicitors for defendants : Bowser & Wallbridge. 
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ON APPEAL FROM TORONTO ADMIRALTY DISTRICT. 

BETWEEN 

WALDIE BROTHERS, LIMITED, (DE- 1 
lr APPELLANTS ; 

AND 

WALTER R. FULLUM AN D ANNIE 
AZ 	 1 DEFENDANTS. FITZGERALD (PLNTIFFs) 	Jj 

Tug and Tow--Inland waters—Damage to Tow—Negligence of Tug—Lia-
bility—Limitation—Change in Statute by Revisors—Effect of. 

Held (affirming the finding of the Local Judge) that where a barge while 
being towed'hy a steam tug in the waters of Lake Huron was stranded 
by the careless navigation of the tug, such carelessness subsisting in 
the faulty steering of the tug and failure to give proper directions as 
to the steering of the tow, coupled with the absence of a proper look-
out on the tug, the tug was liable in damages to the owners of the 
barge. 

2. Held (reversing the finding of the Local Judge) that under the circum-
stances of the case the appellants were entitled to the benefit'of the 
limitation of liability mentioned in R. S. C. (1886) c. 79, s. 12, namely 
$38.92 for each ton of the tug's tonnage, without deduction on account 
of engine room. .Sewell v. The British Columbia Towing and Trans-
portation Company (9 S. C. R. 527) explained and distinguished. 

3. In- revising and consolidating the Act 31 Vict. c. 58, the commission of 
revision in 1886 omitted a heading to sec. 12 of such Act as 'originally 
passed, which was held per Strong, J. in the case of Sewell v. The 
British Columbia Towing and Transportation Company (supra), 
to restrict the apparent generality of the terms of that section. 

Held, assuming that the omission of the heading was legislating so as to 
make the law in Canada harmonize with the English law, that the 
action of the revisors in omitting such heading from the statute was 
validated by the provisions of Chap. 4 of 49 Vict. 1886 respecting the 
Revised Statutes. 

THIS was an appeal from a judgment of the Local Judge 
of the Toronto Admiralty District. 

The facts of the case are set out in the following judg-
ment of the trial judge, dated the 4th January, 1909 :- 

FENDANTS) ... . 
1909 

June 2. 
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1909 	H0DGINS, L. J.—This is an action by the owners of the 
WALDIE barge James G. Blain against the defendant company, as 
FuLLum. owners of the tug J. H. McDonald, for damages caused 

Reasons of to their barge by the said tug in stranding her on 
Trial Judge. 

Pandora shoal rock in the north channel of Lake Huron, 
while towing her from her anchorage to Algoma Mills 
with a cargo of coal, on the 20th July, 1906. 

The defence contends that the damage was caused (a) 
by " inevitable accident," and not owing to any negli-
gence on the part of the owners of the tug ; that (b) the 
said tow did not follow directly. in the course steered by 
the said tug, but steered to the right and to the left ; 
that (c) the damage was caused by the negligent steering 
of the said tow ; and that (d) the said tug was under the 
command and control of the master of the said tow, and 
that it was his duty to direct the course to be steered by 
the said tug, and that it was his failure to give proper 
directions for that purpose that caused the damage to 
the said tow. 

In the case of the St. Clair Navigation Company v. 
the ship D. C. Whitney (1), I reviewed the cases dealing 
with the Admiralty doctrine of " inevitable accident ;" 
and although my finding on the question of the jurisdic-
tion of the Admiralty Court over ships of the United 
States in collision cases, was reversed by the Supreme 
Court (2), on the ground that the Ashburton Treaty of 
1842, having Article by VII (which Article has never been - 
confirmed by any legislative Act of Great Britain 
Canada, or the United States), (3) made the Canadian 
channel of the Detroit River " equally free and open to 
the ships, vessels and boats, of both nations," that the 
arrest of the America ship Whitney under a warrant 
issued from this Admiralty Court, " while exercising her 
right of innocent passage in Canadian waters, in accord- 

(1) [1905] 10 Ex. C. R. 1. 	 and 7 Vic., c. 76; Canadian Acts of 
(2) 38 S. C. R. 303. 	 1849,12 Vic., c. 19 ; Acts of Congress 
(3) See Imperial Act of 1843, 6 of 1848, c. 167. 
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ance with the treaty rights of her nation from one foreign 	1909 

port to another, could not, of itself, justify the attempted WALDIE 

exercise of Canadian jurisdiction," and that she was FULL UM. 

therefore immune from arrest in such Canadian waters, Reasons of 

and so was not subject to the jurisdiction of this Admi-T` 
 - s"age' 

ralty Court. But as there was no reversal of my finding 
on the doctrine of " inevitable accident," it is now bind- 
ing on me. And as the evidence does not warrant a 
finding of "inevitable accident" as the cause of the 
damage to the plaintiff's barge in this case, I must over- 
rule this contention of the defendants. 

And here I might say that I had lately to dispose of 
a substantially similar case (1) to that of the Whitney 
case, of the arrest of an American ship while exercising 
her right of innocent and continuous passage through 
Canadian waters, from one American port to another ; 
and in so disposing of it, I had to yield judicial obedience 
to the supreme authority of the Judicial Committee of 
the Privy Council, and to the Imperial Merchant Ship- 
ping Act of 1894, as to the jurisdiction conferred' ou 
British Courts over any ships " being on, or lying, or 
passing off,'! British coasts within Her Majesty's 
Dominions, under section 685, and to the Imperial Order-in- 
Council of 1897, reciting the consent of the Government 
of the United States that the British Regulations relating 
to collisions should apply to the ships of that country 
when beyond the limits of British jurisdiction, and 
declaring that " such ships for the purposes of such 
Regulations be treated as if they were British ships." (1) 

As to the other defences which refer to the contract 
liability of towage of ships and the relative duties of tug 
and tow, I had to consider and review such defences in 
the case of the Montreal Transportation Company y. The 
Ship Buckeye State (2), and to disallow similar defences 

(1) Dunbar Dredging Company v. C. R. 179. 	 ti 

The Ship Milwaukee 1907, 11 Ex. 	(2) Reported post. 
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1909 	there. To the authorities there considered, the following 
WALDIE may be added. 

'U. 
FULLUM. 	In the Zouave and Rich, (1) the Court said : " The 

Reasons of tug is presumed in the undertaking she makes, to know 
Trial Judge. 

the channel and all its perils; and undertakes to take her 
tow line safely through. It comprehends knowledge, 
caution, skill and attention." 

In the Wilhelm (2) the tug brought the tow too near 
the shore ; and by so doing parted the tow line, which 
caused the tow to drift ashore. Tatt, J., held that this 
was negligence, and a grave fault ; and showed want of 
reasonable care and skill, in the offender. And also in 
the J. W. Faxon (3) where the tug in towing the tow 
caused both to strike a sunken wreck, known to the cap-
tain of the tug, the tug was held guilty of negligence, 
and therefore liable. 

In the evidence in this case, the captain of the tug 
admitted that he was very familar with the locality of the 
Pandora shoal ; and that he knew by Sandford Island 
where he was, but supposed he was all right; and he also 
said that when he was about three hundred yards west of 
the shoal, he shifted the course of his tug half a point by the 
compass, and that he expected this half point change 
would take him about two hundred feet north and clear 
of the shoal. But as the actual result of the half point 
change brought the barge directly on the shoal, it is a 
reasonable presumption that had he kept straight on the 
course he was steering, and not changed by the half 
point, he would have passed about two hundred feet 
south of the shoal. 

In addition to the duty of the tug towards her tow as 
above reviewed, there is evidence of the neglect of the 
captain of the tug to provide a proper lookout ; and this 
neglect appears to have been intensified by the facts urged 

(1) 1864. 1 Brown's Adm. 111. 	(2) 1893, 59 Fed. Rep. 169. 
(3) 1883, 24 Fed. Rep. 302. 



VOL. XII.] 	EXCHEQUER COURT REPORTS. 	 329 

by the counsel for the defence, which are.: (a) that the 	1909 

night was smoky and hazy` ; (b) that the place of naviga- WALDIE 

tion was a dangerous locality ; (c) that the tow was too ruLLLTNI. 

heavily laden ; (d) that the tow did not follow the course Reasons of 

of the tug owing to her wide sheering, which the captain 
Trial Judge.  

of the tug could not say was caused by any improper 
steering, or use of the helm, of the tug, but he attributed 
her bad sheering to shallow water, and her being too 
heavily laden; (e) and that the captain of the tug desired 
to delay starting until the next morning, which was 
declined by the captain of the tow. The rule applicable 
in such cases is, the more 'imminent the risk, the more 
imperative is the necessity for implicit obedience to the 
duty to have a vigilant lookout. 

The captain of the tug admits that he did all the look-
out and steering ; but the British and Canadian Naviga-
tion Rules are explicit as to the duty of proper lookout. 
Art. 29. " Nothing in these Rules. shall exonerate any 
ship, or the owner, or Master, or crew, thereof, from the 
consequences of any neglect •to carry lights or signals ; 
or of any neglect to keep a proper lookout ; or of the neglect 
of any precaution which may be required by the ordinary 
practice of seamen, or by the special circumstances of the 
case." 

This question of 'a proper lookout came before me in 
the Whitney case, (1), and in Cadwell y. C. P. 
Bielman, (2); and to the authorities there cited, may be' 
added the following :— 

In the Genessee Chief (3), the Court held that it was 
the duty of every steamboat navigating waters to have a 
trustworthy and constant lookout, besides the helmsman ; 
and that whenever . a collision occurred with another 
vessel, and there was no other lookout on board but the 
helmsman, it must be regarded as prima facie evidence' 

(1) 10 Ex. C. R. 15. 

	

	 (2) 1906, 10 Ex. C. R. at p. 161. 
(8) 1851, 12 How. U. S., 463. 
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that the collision was occasioned by the fault of the 
offending vessel. 

And in Chamberlain y. Ward (1), where the mate who 
was in charge of the deck, and in control and manage-
ment of the ship, and was also the lookout, the Court 
said : " Steamers navigating in the thoroughfares of 
commerce, must have constant and vigilant lookouts 
stationed in proper places on the vessel, and charged with 
the duty for which lookouts are required ; and they must 
be actually and vigilantly employed in the performance 
of the duty to which they are assigned." 

Equally emphatic was the judgment of Mr. Justice 
Swayne in the John Trotter case quoted in the Arm-
strong (2) :—" Where there is no lookout, the fault 
is of the grossest character, and every doubt relating 
to the consequences is to be resolved against the 
tug. It is impossible, in the nature of things, that 
the captain can properly perform his other duties, 
and also that of lookout, and he must not attempt it. A. 
crew is not competent without a lookout either on tugs, 
or steamers. If there be none, the tug cannot avoid the 
responsibility by the oaths of the captain or crew, if 
there be the slightest doubt as to the spring-head of the 
catastrophe." 

The evidence of Captain Cowles in this case shows that 
not very long before the accident there was a discussion, 
and a difference of opinion, between him and Captain 
Hamilton of the tug, as to the locality of Sanford Island, 
one of the special and admitted landmarks for guiding the 
course of the tug. Captain Cowles said : " He (Captain 
Hamilton) said to lookout ahead to see if I couldn't see 
Sanford Island on the starboard bow. Why, I said, I 
am looking for it on the other bow. Oh no, he says, it 
is on the starboard bow. I think the engineer came out 
on deck very shortly afterwards, and he asked the 

330 

1909 

WALDIE 
V. 

FULLUM. 

Reasons of 
Trial Judge 

(1) 1858, 21 How. U. S., at p. 570. (2) [1864] 1 Brown's Adm. at p. 135. 
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engineer to look to see if hé couldn't pick up Sanford 	1909  

Island, and he could not see it ; and pretty soon,—I dont wALDIE 
know whether the engineer or me saw the light,—one of FIILVIIUM. 

us saw Sanford Island on the port bow. One of us saw Reasons of 
it first ; I think it was the engineer. We saw it about 

Trial nudge.  

the same time, Sanford Island on the port bow where I 
had figured it was ; and the Captain said, " that is San-
ford Island over there all right ;" and he headed up and put 
the Island on the starboard bow. Further on Cowles 
said : " I asked him again if I shouldn't steer for him, 
and he said no, that be was used to steering and handling 
the tug, and could see just as well inside the pilot house 
as he could out." 

On the evidence given in this case, and the law appli-
cable to it, I must find that the defendants are responsible 
for the damage to the tow and her cargo, caused by the 
improper navigation of the tug in stranding the barge 
James G. Blaine, on the Pandora shoal. 

But the defendants contend that, under the provisions 
of either the Imperial Merchant Shipping Acts, or the 
Canadian Act respecting the Navigation of Canadian Waters, 
(1) they are entitled to the limitation of their liability as 
owners of the tug to $38.92 per ton on the 41.33 tonnage 
of their tug J. H. McDonald, for the loss and damage to 
the plaintiff's barge complained of ; on the ground that 
the said loss and damage occured " without their actual 
fault and privity." The damages complained of by the 
plaintiff are $4.789.77. 

When the B.N.A. Act of 1867 was passed by the 
Imperial Parliament, the Canadian statute then regulating 
the liability of owners for damages arising from a colli-
sion between two ships in Canadian waters was the 27th 
and 28th Victoria; (1864), c. 13, sections 11 to 14, under 
the heading Duty of Masters; Liability of Owners as to 
collisions. And by the B.N.A. Act, section 129, that 

(1) R.S.C. (1886), c. 79, a. 12. 
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1909 	statute, being then " a law in force in Canada" it was 
' WALDYE continued in Ontario and Quebec, " subject nevertheless 

FULLUM. to be repealed, abolished, or altered by the parliament of 
Reasons of Canada." And after this confirmation of the Provincial 

Trial arucigge. Act of 1864, the Parliament of Canada during its first 
session in 1868, exercising its legislative power to make 
laws respecting "Navigation and Shipping," repealed the 
above, and other Provincial Acts, and enacted the Act 
respecting the Navigation of Canandian Waters, 21 Vic-
toria, c. 58, containing the clauses which were subsequently 
construed by the Supreme Court, as hereinafter mentioned. 
This Act continued in force until 1880, when it was 
repealed by the Act to make better provision respecting the 
Navigation of Canadian Waters, 43 Victoria, c. 29, which 
came into force on the 1st September next after its 
passing. Both of these Acts in their preamble recitals ; 
in the " Regulations for preventing collisions;" in the 
several clauses relating to "collisions" ; and in the legis-
lative heading over the clauses respecting the " Duty of 
Masters; Liability of owners as to Collisions ", clearly 
indicated that they were to apply to the cases of damages 
caused by collisions between vessels navigating the Cana-
dian waterways ; for headings prefixed to the sections 
of a statute are regarded as preambles to those sections. 

Such was the judgment of the Supreme Court in con-
sidering the prior Act of 1868, in the case of Sewell y. 
British Columbia Towing and Transportation Company, 
(1) where it was held that the damages caused by the 
improper navigation of the defendant's tugs, in towing a 
ship and stranding her on a reef, were not subject to be 
reduced, or limited, by the limitation clauses of the English 
Merchant Shipping Act of 1862 (2), nor by the limitation 
clauses of the Act Respecting the Navigation of Canadian 
Waters, of 1868, 31 Victoria, c. 68 ; because the legislative 

(1) (1883), 9. S.C.R. at p. 530. 	(2) See the Andalusian, 3 P.D. 182. 
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purpose of such limitation clauses (11-14) was indicated 	1909 

by the preamble, and by the heading over such sections : 	ALDIE 

" Duty of Masters. Liability of Owners as to Collision," FIILLIIM. 

which defined the limited application of the said sections. Reasons of 
Strong, J., in, giving judgment and construing these 

Trial Judge. 

clauses, said : " I cannot see my way to holding that this 
restricted liability applies to cases other than those of 
collision. Further, the preamble to the statute itself; 
which sets forth its object to be to enact certain rules of 
navigation and regulations for " preventing collisions," 
shows that the scope of the Act itself was much more 
confined than the English Act, and was only intended 
to insure careful navigation, and prevent cases of colli-
sion." 

In Lang y. Kerr, Anderson & Co. (1), Lord Cairns, L.C., 
held that " headings" to sections of an Act of Parliament 
are to be looked upon as marginal notes, for they show 
that Parliament had carefully and analytically divided . 
the Act into those different parts. See further Eastern 
Counties L. &c. R. Co. v. Marriage (2), where the general 
heading over sections of an Act of Parliament was held 
to indicate the proper judicial construction they were to 
receive. 

The judgment of the Supreme Court indicates, I think, 
the judicial construction which should be given to the 
latter Act, of 1880, 43 Victoria, c. 29, prefaced as it is by 

	

a substantially similar preamble to that in the Act of 1868, 	• 
and also specially reciting the agreement of certain 
foreign Governments that the British regulations respect-
ing collisions should apply to their ships " when beyond 
the limits of British jurisdiction" ; and re-enacting the 
same legislative purpose in the heading over the owners' 
limitation clauses, (12-14), of that Act, which had been 
construed by the Supreme Court in the Sewell. case, 
(supra). 

(1) (1878), 3 A. C., at p. 536. 	(21 (1860) 9 H. L. Cas. 32; s. c. 7 Jur. 
N. S. 53. 



334 	 EXCHEQUER COURT REPORTS. 	[VOL. XII. 

1909 	This Act of 1880 remained in force until the revision 
WAI.D1L of the statutes of Canada in 1886, when under the Act 

V. 
FuLLUM. 49 Victoria, c. 4, it was authorized to be repealed by the 

Reasons of Proclamation of the Governor General in Council, and 
Trial aur}be. 

the consolidated and revised Act respecting the navigation 
of Canadian Waters (1) was substituted for it. But in 
consolidating the substituted Act, the revisors appear to 
have assumed legislative authority to strike out the words 
" as to collisions " in the heading over the limitation 
clauses of the consolidated Act, while retaining the term 

collision " in the corresponding sections to those in which 
it had appeared in the original Navigation Act of 1880. 

The revisors of the statutes of 1886 bad the opportu-
nity of considering the applicability of the Sewell judg-
ment of the Supreme Court of 1883, construing these 
limitation clauses of the prior Canadian Navigation Act 
of 1868, prescribing the tonnage liability of shipowners 
in collision cases, and which, if compared with the Act of 
1880, then before them for consolidati n, they should 
have realized that such clauses were a re-enactment of the 
tonnage liability clauses of the prior Act under the same - 
heading and wording ; and therefore governed by the 
same judicial construction in the Courts of Canada as 
had been given to such clauses by the Supreme Court in 
in the Sewell case. It was therefore their duty, to repro-
duce in the consolidated and revised Act the same con-
trolling heading in the same words that Parliament had 
used in the prior Acts, so as to preserve as applicable to 
future cases the judicial construction given to such head-
ing and limitation clauses in the case referred to. 

To strike out, and so repeal, the headings over the 
clauses of a statute, which by the judgments of the 
House of Lords, our Supreme Court, and other courts, 
have been held to be parts of such statute, and indica-
tions of the legislative purposes of the clauses or parts of 

(1) R. S. C., (1886), c. 79. 
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such statute, and as material in furnishing a key for their 	1969 

proper construction, is the prerogative of legislative 	ALDIE 

power. And legislative power is defined to be the law- FULVI:M i. 
making authority in a State which makes, alters, or Reasons of 

., repeals, the laws thereof, or declares what the law shall Trial Jaage,  

be, the power to enact new rules for the regulation of 
future conduct, rights, and controversies. 

Possibly the revisors of this Navigation Act of 1886 
may not have had the intention of repealing the legisla-
tive words "as to collision," over these tonnage liability 
clauses, which had influenced the Supreme Court in the 
Sewell judgment, and had not intended to usurp the 
legislative prerogative of Parliament ; or possibly their 
attention may not have been called to that judgment, 
and the judicial construction given to those clauses by the 
Supreme Court. But innocence of intention, or want of 
knowledge of the Supreme Court judgment, cannof 
excuse a disregard, or usurpation, of the legislative pre-
rogative of Parliament to repeal or alter headings of 
sections or words of statutes which have been judicially 
construed by the courts ;—for by so doing they origi-
nate fresh forensic and judicial difficulties in considering 
how far previous judicial constructions apply to the con-
solidated Acts in the Revised Statutes of Canada. That 
similar difficulties may have to be considered in future 
shipping cases may be conceded, owing to the continua-
tion of the altered wording of the heading over the same 
limitation clauses in the revised Act respecting Shipping 
in Canada (1). The succession-relation of the Revised 
Statutes of Canada to the original and repealed statutes, 
was thus explained by Wilson, C.J., in Regina y. Dur-
nion (2). " The repealed Acts have not been absolutely 
repealed and abolished ; nor do the Revised Statutes take 
effect . as new and independent enactments. But all 

(1) [1908] R.C. chapter 113, secs. 	(2) [1887] 14 Ont. R. at page 
920-923. 	 681. 
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1909 	matters are to be carried on under the Revised Statutes 
wALDIE as if no repeal had taken place ; for the Revised Statutes 

v. 
FULLUM. are not new laws, but a consolidation, and declaratory of 

Reasons of the law as contained in the former Acts. 
Trial Judge. 

And in Frontenac License Commissioners y. County 
Frontenac (1), Boyd C. indicated a similar view : "The 
purpose of the revision was to revise, classify, and consoli-
date, the Public General Statutes of the Dominion, and 
the repeal of the old statutes incorporated in the revision, 
was rather for convenience of citation and reference, 
by giving a new starting point, than with a view of 
abrogating the former law " * * * " The effect of the 
revision, though in form repealing the Acts consolidated, 
is really to preserve them in unbroken continuity." The 
point in hand was long ago passed upon by a jurist of the 
highest repute, Shaw, C. J., in Wright y. Oakley (2), from 
which I quote his words : " In terms the whole body of 
the statute law was repealed, but these repeals went into 
operation simultaneously with the Revised Statutes which 
were substituted for them, and were intended to replace 
them, with, such modifications as were intended to be made 
by that revision. There was no moment in which the 
repealed Act stood in force without being replaced by 
the corresponding provisions of the Revised Statutes. 
In practical operation and effect therefore they are 
rather to be considered as a continuance and modification 
of old laws, than as an abrogation of those old, and re-
enactment of new ones." 

Further, I think that the doctrine governing the con-
struction of statutes in pari materia may also be invoked 
in this case. As stated by Lord Mansfield, C. J•, in Rex 
y. Loxdale (3), "Where there are different statutes in 
pari materia, though made at different times, or even 
expired, and not referring to each other, they shall be 

(1) [1887) 14 Ont. R. at p. 745, 	(2) (1843) 5 Mete., at p. 406. 
(3) (1758), 1 Burr. at p. 447. 
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taken and construed together, as one system, and as . 1909 

explanatory of each other." Lord Justice Knight-Bruce WALDIE 

approved of this in ex parte Copeland (1), by saying : FUJ U 1. 

" Although the Act has been repealed, still upon a ques- Reasons of 
tion of construction arising upon a subsequent statute on Trial Judge. 

the same branch of the law, it may be legitimate to refer 
to the former Act." And Lord Justice James in Greaves 
v. Tofield, (2), is equally clear : " If an Act of 
Parliament uses the same language which was used in a 
former Act of Parliament, referring to the same subject, 
and passed with the same purpose, and for the same 
object, the safe and well known rule of construction is, to , 
assume that the legislature, when using well-known 
words upon which there have been well-known decisions, 
uses those words in the sense which the decisions have 
attached to them." And Maxwell on Statutes (3) says 
that a statute may be construed by such light as its legis- 
lative history may throw upon it. 

In the Wild Banger (4) Dr. Lushington held that the 
ancient law of unlimited liability of ship-owners for 
damage done by one ship to another was still binding on 
the Court of Admiralty, except in so far as that law had 
been modified by Acts of Parliament. The earliest 
modification of that law was made ,in 1734 by 7 George 2, 
c. 15, amended in 1786 by 26 George 3, c, 86, and further 
amended in 1813 by 53 George 3, c. 159. These were 
repealed by the Merchant Shipping Act, of 1854, c. 104 
and s. 504 substituted therefor, which was amended by 
the Merchant Shipping Amendment Act of 1862, c. 63. 
By the Merchant Shipping Act of 1894, c. 60, the prior 
Acts were consolidated, and the limited liability of 
British and foreign ship owners was defined in sections 
502.509. These sections were amended in 1898 by 61 
and 62 Victoria c. 14 ; in 1900 by 63 and 64 Victoria c. 

(1) (1852,) 2 DeGex M. & G. at 	(3) 4th ed. p. 76. 
p. 920. 	 (4) 1863, Lush. 563, a. c. 7 L. T., 

(2) L. R. 14 Ch. D. at p. 571. 	N. S. 725. 
22 
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19°9 	32; and in 1906, by 6 Edward 7 c. 48, s. 70. The Ameri- 
WALAIE can law on this subject will be found in Marsden on 

v. 
FuLLQM. Collisions (t). 

Reaons of For the reasons given above I prefer to follow the 
Trial Judge. 

judicial decision of the supreme Court in the Sewell case, 
rather than the unauthorized attempt at legislation by 
the Revisors of the Statutes of 1886, and hold that the 
limitation in the Canadian Shipping Act, R.S.C. (1886), 
c. 79, sec. 12, prescribing the liability of shipowners, not 
having been regularly repealed by Parliamentary 
legislation, applies only to cases of damages caused by 
collisions between vessels navigating the Canadian water-
ways ; and that it is not invocable to limit the liability of 
defendants for the damages caused by the improper 
navigation of the defendants' tug, which caused the 
shoaling of the plaintiff's barge on the Pandora shoal. 

There will be a decree for the plaintiff, with a reference 
to the Registrar to take the accounts and tax to the plain-
tiffs the costs of the action and reference. 

March 22nd, 1909. 

The appeal was now argued at Toronto. 

A. H. Marsh, K. C., for appellants ; 

F. E. Hodgins, K.C. and W D. McPherson, K.C. for 
respondents. 

Mr. Marsh : The facts shortly stated with regard to 
the accident are these : That the tug went to some place 
near Blind River, that is up in the Georgian Bay district, 
where the barge was lying waiting for a tug; the tug 
came alongside, hailed her, and they arranged to have 
the tow taken into the Algoma Mills by the tug. It was 
then dark, the night was hazy and smoky, and the tug 
undertook the duty and carried the tow around all right 
for about five miles. Then, under circumstances I will 
have to detail more fully, the tow was stranded upon a 

(1) 5th ed. p. 179. 
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sunken rock called the Pandora Rock, a rock that is 	1809 

wholly under water, at the highest point being six feet wDIE 
under water and shelving off, varying in depth. It is FULLUnM. 

entirely under water. That is a . matter of importance. Argwnent 

The tow was stranded on this sunken rock and damaged. of 
qunnse,. 

It took seven weeks to get her off. The cargo was . 
largely jettisoned. It is a question of the amount of loss 
and who has got to bear it. 

The plaintiffs say this loss was owing to the negligence 
of the defendants or the master of the tug. We say no, • 
it was not owing to their negligence at all. It was, in 
the first place, owing wholly to the negligence of the 
plaintiffs themselves in the bad steering of their tow,. 
which allowed what is called sheering back and forth 
and produced the damage ; and we say, even if the whole 
damage is not imputable to the plaintiffs, at least the 
plaintiffs were guilty of negligence, and the Admiralty 
rule would apply as to a division of the damages. 

[THE COURT : The question is whether the tug or the 
tow was liable ?] 

Yes. Then, preceding that, however, we rely on the, 
appeal not only on the facts, but also on a couple of ques-
tions of law. The first question I wish to deal with is 
purely a question of law. 

The defendants claim here that even though they were, 
and should be found guilty of negligence so as to make 
them liable, still they are entitled to the protection of the 
limitation of liability clauses contained both in the Imper-
ial Merchant Shipping Act and in the Dominion Act. 
The Dominion Act is not an exact copy, that is not ver-
batim but it is practically the same as the Imperial Mer-
chant Shipping Act. There is scarcely any difference 
except in mere phraseology. 

The provisions of the Imperial Merchant Shipping Act 
will be found set out in the 11th paragraph of the state-
ment of defence. That this, it leaves out all the immaterial 

22; 
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1909 	matter, and everything that is material is set out verbatim 
`vALDIE . in the 11th paragraph of the defence. The provisions of 

V. 
FIILLIIM. the Merchant Shipping Act are there referred to, namely 

Argument section 50:3 of the Imperial Act of 1894, chapter 60, 
of Counsel. 

Those are the provisions which I say we are entitled to 
the protection of as contained in the Imperial Act, and 
then I simply refer to the Canadian Act, which is practi-
cally the same thing. Now, the provisions are : 

" The owners of a ship, British or foreign, shall not, 
where all or any of the following occurrences take place 
without their actual fault or privity." 

Now, my learned friend will make a point of that, and 
I shall refer to authority as to the weaning of that term. 

Section 503 of the Imperial Merchant Shipping Act of 
1894 says : " Where any loss or damage is caused to any 
other vessel or to any goods, merchandise, or other 
things whatsoever on board of any other vessel by reason 
of the improper navigation of the ship, [the owner of the 
ship shall not] be liable to damages beyond the follow-
ing amounts, that is to say in respect of loss of or damage 
to vessels, goods, merchandise, or other things, whether 
there be in addition loss of life or personal property or 
not, an aggregate amount not exceeding eight pounds for 
each ton of their ship's tonnage." 

This is, of course, when the loss is not the result of 
the owners' actual fault or privity. So we say that 
gives us protection in any event, we shall not be bound 
for damages beyond eight pounds for each ton of the 
tonnage of our tug. Then sub-section 2 of the Act says : 
"For the purposes of this section the tonnage of a steam-
ship shall be her gross tonnage without deduction on 
account of engine room." 

Now, the Dominion Act which was in force at the 
time of the happening of the accident is practically in the 
same words, although not verbatim the same. The Act 
which was in force at the time of the accident is not the 
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present revised statute of 1906, but is contained in, the 	1909 

Revised Statutes of 1886, chapter 79, section 12, now w ALDIE 

contained in the Revised Statutes of 1906, chapter 113, Fur_I'm . 
sections 921, 922 and 923, where, the phraseology is still Argument 

changed slightly, but practically the language is the same 
of Counsel. 

as in the statutes of 1886. 
I will next refer to the legal construction that has 

been put upon the provisions of the Imperial Act. 
[THE COURT : Is the judgment of the trial judge 

founded on the Imperial Act?] 
He says he does not find any reason whatever why 

we are not entitled to the protection of the Imperial 
Act, and I shall show your lordship he would have 
done a great deal better if he had not given any 
reasons why we are not entitled to the protection of the 
Canadian Act, because the reasons given are directly 
opposed to the statute. 

• [THE COURT :—Does he hold the statute would apply 
but for the fact of default on the part of the defendants ?] 

No. My learned friend argued as to that question of 
fault. He has not found anything whatever in regard 
to the application of the Imperial Act. He does find 
the Dominion Act does not apply because of the decision 
of the Supreme Court in the case of Sewell v. The British 
Columbia Towing Co., which was decided .under a differ-
ent statute, and which case doubtless led to the amend-
ment of our statute, and that British Columbia case has 
no application to the statute of 1886, because it had 
been amended. But he founded his whole judgment in 
regard to that matter upon what he calls the illegal and 
unauthorized attempt of the revisors of the statutes of 
1886 to amend the law as it formerly stood in the pre-
vious statute not revised. He says that their attempt to 
amend was illegal and unauthorized, beyond their 
powers, and all that, overlooking entirely the fact that 
it was all confirmed by statute. 
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[THE COURT :—There was a general Act passed con-
firming it ?]' 

That is what we have here. But page after page 
of this judgment is devoted to showing how the revisory 
went beyond their powers. 

[THE COURT :—I  suppose prim& facie the tow was liable 
for its navigation]. 

There are some authorities that hold to the contrary, 
and very high authority too, the Judicial Committee, but 
I must confess there are conflicting cases. 

Now, counsel for respondent contend we are not 
entitled, or did contend below that we are not entitled, to 
protection here because of our actual fault or privity in 
the negligence. I will refer to authorities showing that 
those terms as used in the statute do not cut us out from 
protection, for, in the first place, we are entitled primd 
jacie to the protection of these limitations of the statute 
where the damage is caused through improper naviga- . 
tion. 

I will refer your lordship, then, to what has been said 
about that term improper navigation." It is said :— 

" This includes faulty navigation arising from the 
negligence not only of the master and crew of the ship, but 
also of any person who has been employed by the ship-
owner in connection with the construction, overlooking 
or management of the ship." 

That was held in England in the case of The Wark-
worth," (1). 

Then again as to the meaning of " actual fault or priv-
ity," of course we are not to be protected if the negligence 
was with our actual fault or privity. Now, it has been held 
in England that the fact the master of the ship in 
default was on board the ship when the negligence in 
question occurred, is no reason for charging the other 
owners with responsibility. That is, we had our master 

1) L.R. 9 P.D. 20. 
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on board here, and if any body was guility of negligence it 	1909 

was our master, the master of our tug. But this case I am WALDnr 

referring to now shows that the, fact the master of the FuLLUM. 
boat was on board does not deprive the owners of the Argument 

protection of this statute. That is so laid dowu in the of 
case of The Obey (1). And then in that same case I have 
already referred to, The Warkworth (supra) the Master 
of the Rolls deals with the two phrases " improper 
navigation" and " actual fault or privity." Ile says, 

The owner's liability is limited for all damage wrong-
fully done by a ship to another whilst it is being naviga-
ted,where the wrongful action of the ship by which damage 
is done is due to the negligence of any person for whom the 
owner is responsible." That clearly covers our case here. 
If anybody on our side was negligent at all it was the 
captain of our tug, and he is the person for whose negli-
gence we are responsible, if he was negligent at all, as 
it is held in the case of The Warkworth (supra). It is 
shown there in a case of such. as this we are entitled to 
the protection of the statute. • 

Then I come to the Sewell case, upon which the trial 
judge bases his whole finding with reference to our being 
entitled or not entitled to the protection of the statute. 
(Sewell v. British Columbia Towing •Co., (2). It has no 
application here because of the change in the statuite. 
There the defendants were held not to be entitled to the 
protection of the Imperial Act—it would be implied 
otherwise they would be entitled—because they had not 
proved British registry. We have proved British registry 
here, we have put in the register of the ship in question 
as part of our evidence. So then all reasons which pre-
vented the defendants in the Sewell case from relying on 
the Imperial. Act has no application here, because we have 
proved British registry. 

Now, in the Revised Statutes, in the heading " Liability 
of Owners as to Collisions " the revisors have left out 

(1) L.R. 1 Ad. & Ec. 102. 	 (2) 9 S.C.R. 527. 
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1909 	all reference to collision, so then it leaves the wording of 
WALDIE section 12 to operate without any restriction upon it at 

v. 
FULLUM. all, to operate with regard to all cases of negligent naviga- 

Argument tion just the same as the Imperial Act was and always has 
of Counsel. 

been. That is, the revisors have brought our statute into 
conformity with the Imperial Act, and our present revision 
of 1906 does the same thing. The result of that, then, was 
to make the Sewell case wholly inapplicable to this case and 
to entitle us to the protection of the Imperial statute. 

Now, 49 Vict. chap. 4, recites that there had been a 
revision made under direction of Parliament, that is 
speaking of the revision of 1886, and reciting that the 
original roll had been certified to be the roll referred to in 
future, and then it goes on with a number of provisions, 
among others, that the certified roll, including amend-
ments and so on, shall be deposited and shall be deemed 
the original. I refer to section 4 of that statute :— 

" The Governor in Council after such deposit of the 
said last mentioned roll may by proclamation declare a 
day from and after which the same shall come into 
force and shall have effect as law by the designation of 
the Revised Statutes of Canada." 

Section 5 : "On, from and after such day the same shall 
accordingly come into force and effect as and by the 
designation of the Revised Statutes of Canada to all 
intents as if the same were expressly embodied in and 
enacted by this Act to come into force and have effect on, 
from and after such day." 

And then express provision is made for the very sort 
of thing that occurred here, that is alterations being 
made, section 8, sub-section 2 :— 

" But if upon any point the provisions of the said 
Revised Statutes are not in effect the same as these 
repealed Acts and parts of Acts for which they are sub-
stituted, then as respects all transactions, matters and 
things subsequent to the time when the Revised Statutes 
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take effect "—so it does not cover the past at all—"the pro-
visions contained in them shall prevail, but as respects 
all transactions, matters and things anterior to the said 
time, the provisions of the said repealed Acts and parts 
of Acts shall prevail." 

I do not see how anything could be more clear than 
that. 

The present Revised Statutes of 1906, chap. 118, Vwere 
not in force at the time of the happening of the accident, 
but it is immaterial ; it is the same thing there as was in 
force by the previous revision. 

Defendants rely on section 951, because it repeals so 
much of the Imperial Merchant Shipping Act as is 
inconsistent with this part of the Canadian Act. Your 
Lordship must remember that the Canadian Act is divided 
into parts. This particular part happens to be part 15, 
where this provision of section 951 is contained. Section 
951 comprising a portion of part 15 of the Canadian Act 
says that it repeals "so much of the Imperial Merchant 
Shipping Act as is inconsistent with this part"; that is, 
part 15 of the Canadian Act. But when we look to see 
what part 15 deals with, it deals wholly and solely with 

' 	deck and load-lines, what they call the Plimsoll Act in 
England. 

If you examine it to see what is dealt with V  by this 
part, you find it deals with nothing but deck and load-
lines. Now then, if anything more is required it is made 
more plain if we look back of this section 951 of the present 
Act and find where it came from. What we find is this, 
that it came from the statute which was in force at the 
time when the accident happened namely, chapter 40 
of 54 and 55 Victoria, which was a statute that stood all 
by itself apart from the Shipping Act and dealt with 
nothing but deck and load-lines. Section 20 of that 
statute, that is chapter 40 of 54 and 55 Victoria, repealed 
so much of the Imperial Act as was inconsistent with the 

345 

1909 

WALDIE 
V. 

FULLUM. 

Argument . 
of Counsel. 



346 	 EXCHEQUER COURT REPORTS. 	[VOL. XII. 

iso9 said Canadian Act. So then what my learned friend 
WALDIE now relies upon as contained in the Revised Statutes of 
Fuz Lum. 1906 is simply copied from this statute which I am now 

• Argument referring to, which was a statute standing all alone by 
or c.,un"e'' itself, altogether apart from the Shipping Act and dealing 

distinctly with deck and load-lines. 
[Mr. Hodgins: In substance the same. The Canadian 

Parliament has chosen to enact provisions which cannot 
stand with and are substituted for the English Act. I 
do not rely wholly upon Section 951.] 

Well, my contention on that point will be the 
differences between the Dominion Act and the Imperial 
Act touching limitation of liability are simply verbal 
changes so immaterial in difference that one can-
not be said to repeal the other at all, so that we are 
entitled here to have the protection, I submit, of both the' 
Imperial provisioh and the Canadian provision. 

'With regard to the Imperial Statute being in force 
here, I suppose there is no question about that at all. It 
is stated so to be in the third volume of our Revised 
Statutes of Ontario, page 45, and then the Imperial 
Merchant Shipping Act is reprinted in the Dominion 
Statutes of 1895 at page 3. 

Now in that is my whole argument upon this first 
ground of appeal, namely, that we are entitled to the 
protection of these statutes, one or both. 

Then the next ground of appeal is that the judgment 
should have made the provision which is usually made under 
this statutory limitation of liability. Where there are 
outstanding claims of persons not before the Court, the 
defendants are entitled to be protected against those 
outstanding claims, if they have reason only to apprehend 
there are outstanding claims they are entitled to be pro-
tected against them in the way provided for by the prac-
tice of the Admiralty Court. There are two ways in 
which this can be done. The common way is, where a 
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claim is made against defendants for negligence, and they 	1909  

admit their liability, admit their negligence, and say, S Arens 

" Well, in addition to the claim made by you, a plaintiff, FuTtuM. 
we have reason to apprehend that other people will have Arg L Cnt 

claims growing out of this same alleged negligence or 
of Connael, 

the same negligence we admit ", and so one way which 
the persons against whom the negligence is alleged can 
get relief against apprehended outstanding claims—the 
apprehended outstanding claim is that of the cargo- 
owners—they can bring an action themselves, an action 
for limitation of liability. They can bring that as a cross 
action, or they can bring it either before or after the 
original plaintiff brings his action, they can bring it before 
by way of counter-claim, or bring it afterwards as a cross- 
action, asking for leave to pay the money into Court and 
have the Court distribute the money to ail persons 
proved to be entitled, whether vessels-owners, cargo- 
owners, persons whose lives have been lost, or whatever 
the case may be. 

Now, we have not pursued that course, because we do 
not admit liability. If we had admitted liability we 
could have pursued that course. What we have done is 
to adopt the other course of pleading in our defence, and 
then also setting the defence up by way of counter-claim 
that we have reason to apprehend outstanding claims 
and asking in our defence that relief should be given to 
us of the same nature as if we had brought an action for 
limitation of liability. Originally we did not plead that 
in our defence for this reason : The statement of claim 
was made by Walter K. Fullum alone, and in his state- 
ment he alleged he was the owner of the barge, and that 
the damage that was caused to the barge and cargo was 
damage which he suffered, the whole loss. There was 
no need then for any pleading. We did not know of 
anybody else having any rights in the matter at that 
time. It subsequently developed, however, that the 
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plaintiff Fullum did not own the cargo, did not own any 
interest in it, and that he was only a two-third owner of 
the barge. So at the trial the judge ordered Miss 
Fitzgerald, the owner of the other third of the barge, to 
be made a party plaintiff. That, of course, absolves us 
from liability as to her, we have no need for fear of her 
having any outstanding claim, but it leaves us unpro-
tected as to claims of cargo-owners whose cargo was 
jettisoned. Accordingly we obtained leave to set up this 
in addition to our defence as originally pleaded, and this 
is in the latter part of section 14 of our defence :--- 

" No action other than this action has been brought 
against defendants or against said tug in respect of said 
accident, but the defendants apprehend other claims in 
respect of damages to the said tow and to goods, mer-
chandise and other things on board the said tow at the 
time of the said accident. 

" 15. If it should be determined by the Court that the 
defendants are liable to pay any damages in respect of 
the matters complained of in the plaintiff's statement of 
claim, then the defendants desire by way of counter-
claim to repeat, and they do repeat, all the allegations 
made in the plaintiff's statement of defence as amended, 
and they claim judgment for limitation of liability such 
as they would have been' entitled to in a separate action 
for limitation of liability." 

We were allowed to plead that, but no relief was 
given to us in respect of that, that is, there is just 
the ordinary reference made to the Registrar. 

Now, as showing we are entitled to plead in that way 
I refer your lordship to Wahlberg v. Young (1). I would 
also refer your lordship to The Clutha (2) Williams 
Bruce's Admiralty Practice (3). 

Then it was contended by my learned friend that we 
could not take advantage of any such practice as that 

(1) 45 L. J. C. P. 783. 	 (2) 35 L. T. N. S, 36. 
(3) 3rd edition, page 347, 
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without admitting liability on our part, without admit- 	1909 

ting that the defendants were negligent, that they were WALDIE 

liable. But the practice is held to be the contrary, that F+uLIUM. 
is, it is held that admission of liability on the part of the Argument 

defendants is not necessary in order to enable the ship at of 
Counsel. 

fault to take advantage of the statuory limitation of 
liability. That was held.  in the case of The Sisters (1) 
and The Amalia (2). 

Then the third ground for appeal is either that the acci- 
• dent was an inevitable accident and not due to the 

negligence of the defendants, or that it was due to the 
negligence of the plaintiffs, and that brings us then to 
the questions of fact. 

Now, the grounds on which I put it that the plaintiffs 
are liable for negligence are as follows : First, that they 
had no lookout. I will have to refer to Iaw on that 
point presently. They rely largely on our liability 
because we had no lookout. We say, if that is so you 
are equally liable ; you had no lookout. Secondly, the 
barge was overladen. That was negligence, not on our 
part, but on the part of the plaintiffs. Then the third 
ground is, the accident was caused by the sheering of the 
barge. 

So if any of those grounds of negligence exist on the 
part of the plaintiffs, then, even though we have been 
negligent, we are entitled to the application of this 
special Admiralty rule. 

Then here is the way in which the rule of contributory 
negligence is dealt with in the case of Tough y. Warman, 
where the trial judge charged the jury on the fact 6f 
negligence on the part of the plaintiff and on the part of 
the defendant and so on, and that was confirmed by the 
full Court of Exchequer. The charge to the jury was in 
this way :— 

(1) 1 P. D. 2Q1. 	 (2) Brown & Lush. 151. 
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1 	" That if there was no negligence on the part of the 
WALDIE defendants, or if the plaintiff directly contributed to the 
FuLLuni. collision "—which happened to be the matter in question 

Argument there—" they (that is, the jury) should find for the 
of Connoel. defendants, that if the defendants directly caused it they 

should find for the plaintiff." That was held to be the 
proper direction. A more convenient place to refer to 
this case than in the original report is in the Ruling 
Cases, because all the cases are brought together. It 
will be found in 19 Ruling Cases 194. 

Then I come to the law referred to by your lordship 
some time ago. What is the law regarding the respective 
duties of the tow and the tug as to managing things so 
as to keep away from harm ? The first case I refer to on 
that point is the case of the tug Stranger (1), which shows 
that it is the duty of the tow to closely follow the wake 
of the tug. It is said there that it is the duty of a tow 
to follow directly in the course of the tug. and the tug 
therefore is not liable for damages sustained by a tow 
which sheered out of the course and struck a rock, but 
if the sheering of the tow is caused by some manceuver 
of the tug, then the tug will be liable. 

Then I come to the point that has been controverted 
to a considerable extent. The cases are not " all in the . 
same direction. The point which was referred to by your 
lordship, that is, which controls, does the tug control the 
tow, or the tow control the tug, that is the point. N ow, 
what I submit is that the tow controls the tug and should 
give it proper directions. (Cites the Altair (2), Smith v. 
The St. Lawrence Tow Boat Co. (3), The Niobe 4). 

A vessel in tow of a tug proceeded in a thick fog and 
grounded in consequence in the River St. Lawrence, and 
it was held that the weather was so bad that the vessels 

(1) 24 L. T., 364. 	 (3) L. R. â P. C. 308. 
(2) [1897], P. 105. 	 (4) 13 P. D. 55. 
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ought not to have been under way, and that as they con- 	1909  

tinued under way without any attempt on the part of WALDTL 

those on board the tow to stop the tug, those persons PvrLuM. 
must be taken to have assented to the tug proceeding ; Ar en 
that there was negligence on the part both of those on of con..se 

board the ship and tug in proceeding in the way in which 
they did during the fog ; and that as those on the ship 
contributed to the accident which occurred the owners 
of the ship could not recover from the owners of the tug 
for the loss which they had sustained (1). 

Now, my learned friends depended strongly on our 
alleged negligence by reason of not having a lookout, 
and they contend that would saddle us with' liability at 
any rate. Well, I have already pointed out there was the 
same necessity for a lookout on the tow as on the tug, 
so they were equally at fault if there was any fault. 

Then my learned friends rely on a provision in the 
Statute which they say, by reason of our not having a 
lookout"puts the onus upon us, so that prima facie we were 
responsible for the accident. I want to point out that is 
not the case. 

Now, the navigation rules are contained in section 2 
of the Canadian Act, chap 79 of the Revised Statutes 
of Canada 1886. I may say our present, Revised Statutes 
of 1906 do not contain the navigation rules, but the 
Revised Statutes 1886, chap. 79, had at the very beginning, 
the navigation rules. 

Then Article 24, as contained in the revision of 1886, con- 
tains the only thing that is. said about lookout. It is this :-- 

" Nothing in these rules shall exonerate any ship, or 
the owner or master or crew thereof, from the conse- 
quences of any neglect to carry lights or signals, or of any 
neglect to keep a proper lookout, or of any neglect, of 

any precaution required by the, ordinary practice of sea- 
men, or by the'special circumstances of the case." 

(l.). See Smith v. St. Lawrence Tow Boat Co., L. R. 5 P. C. 308. 
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1909 	Now, here is the section of the Act my learned friends 
WALDIE rely upon as showing, according to their contention, that 
FuLLumI. by reason of not having a lookout that saddles us with 

argument all responsibility in this case. 
of Counsel. 

[THE COURT—This accident did not arise through 
default of a look-out.] 

They argue to the contrary. 
What I want to point out is that section 6 does not 

apply in this case. Section 6 reads in this way :— 
" If any damage to person or property arises from the 

non-observance by any vessel or raft of any of the rules 
prescribed by this Act " (Lookout is not prescribed by. 
the Act. Article 24 only says that the provisions shall 
not exonerate a ship from the consequences of nothaving 
a lookout ; it does not prescribe a lookout.) "such 
damage shall be deemed to have been occasioned by the 
wilful default of the person in charge of such raft of the 
deck of such vessel at the time, unless the contrary is 
proved, &c." 

I need not read it further. This section does not apply, 
because there is no lookout prescribed in the article. 
Even if there had been a rule requiring a lookout, then 
the section would not have been applicable, the damage 
here was not one. that arose from the non-observance of 
any such rule. The lookout would have been useless. 

Then just one word more on the . Imperial Merchant 
Shipping Act. I want to refer to this because my learned 
friend relies so strongly on it. Under the Merchant 
Shipping Act, in a case of collision a ship proved to have 
infringed any of the regulations for preventing collision 
contained in or made under the Act is to be deemed to be 
in fault. That is similar to this section my learned friend 
relies upon, he says we have not had a lookout, we are 
deemed to be in default. 

Just one more point ; and that is this Admiralty rule 
as to apportionment where both parties are in default. 
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We have, as far as I have been able to find, only one 	1909 

case in our reports here dealing with that, namely, the wArviE 

Heather Bell (1): It is shown there that the course to Fuuuni. 
adopt is this. First, if you have a case of negligence Argument 

where the defendant is entitled to protection of the statute of Counsel' 
limiting liability, apply your statute limiting the liability 
and so find out what is the maximum amount for which 
the defendant would be responsible. Having then arrived 
at the maximum amount of liability in, that way, you 
next, if it is found that both sides are guilty of negligence, 
apportion that maximum amount equally between the 
plaintiff and' the defendant. 

So here, then, the first thing to do, if these defendants 
are liable at all, is to find the maximum limit of their 
liability with reference to the statute protecting them; 
and then, having found that maximum, liability, if it is 
found that the plaintiffs were also guilty of negligence, 
you divide that maximum liability between the plaintiffs 
And the defendants. 

Mr. .Hoçlgins, for the respondents : 
I would like to deal somewhat with the facts before 

going into the law. 
The case came before the learned local judge, and his 

findings are in favour of the plaintiffs on the evidence of 
the three witnesses called 'by the plaintiffs as against the 
explanations given by the witness Hamilton, the sole 
witness for the defendants. And I take the point with 
some confidence that the court will not, unless it is abso-
lutely demonstrated that the learned judge is wrong, 
reverse him after he bas seen the witnesses where the 
question he decided is, which of them are telling the. 

correct story of the course followed that night ? 
The Privy Council practically laid down that rule in 

Admiralty in the Kitty D. (2), where the Supreme Court 

(1) 3 Ex. C. R. 40, at p. 56. 	(2) 22 T.L.R. 191. 
23 
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had reversed the trial judge, assuming that he had 
erroneously found on the facts. The Privy Council deci-
ded that having seen and heard the • witnesses it was 
to be presumed he was right, and unless it was clearly 
demonstrated he was wrong, the court would uphold him. 

I make these observations because of my learned 
friend's suggestion of what he called the animadversions 
upon the witnesses being unjustified. They may be in 
his view certainly they were not in miné, because Captain 
Hamilton began his examination in-chief by asserting 
that in this short distance he had to go he followed a 
straight course and the compass course, that he got.  
exactly to the spot where he was to change, that is within 
two or three hundred feet of the shoal, that he then 
changed half a point, which brought him into the true 
course for Algoma Mills, that he was proceeding upon 
that course when the sheer took place and the barge 
stranded. That was his examination-in-chief. In his 
cross-examination it developed that he was not prepared 
to say that he steered a straight course, that he was then 
prepared to say that the barge threw him off, that he was 
all the same confident that he got to the proper place and 
changed his course, and it was not until re-examination 
that his counsel saw it was necessary that questions should 
be put to him to bring those two theories into line. The 
questions were put, and he then admitted that his original 
theory as to having followed the straight course for that 
length of time and arrived at that exact spot known to 
him by the locality was not quite correct, but was a pure 
matter of judgment and a matter of guess, and he thought 
he was all right and would do the same again. He did 
not, I think, show up in the way indicated that he was a 
man who would not be governed by a good deal of biased 
interest. His reputation was certainly at stake in the 
matter. 
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There were two distinct theories ; ours being that, in, 	1909 

following this course the tug kept to the south by error wALDIE 
the captain expecting that he was going in the more FÛLLUM, 
northerly course, and that he would find Sandford Island Argent 
on his starboard bow. That when it was picked up it of Counsel. 

turned out to be on the port bow, showing he followed 
a more southerly course. That then realizing it, he 
immediately turned and kept a quarter of a mile on the 
north-east course, which, i' he had followed the proper 
distance, would have carried him a quarter of a mile past 
that shoal to the north. 

Now, what we say is this, our theory is that he inten-
ded to take this course to the north, but knowing he 
was heavily laden he took a course down south owing 
to these shallow grounds. There is no evidence one way 
or the other upon that. His contention is he took a more 
southerly course, and when he ran just about as far as he 
ought to run if he was on the proper course, he discovered 
Sandford Island. It loomed up on the port bow instead of 
as, it ought to have, looming up on the starboard, bow if 
they were keeping on that course. 

There are pines on that island 50 feet high. It is a 
well-known landmark. That is about as far as he would 
come if on a straight course, only he would have landed 
here instead of there (indicating on chart). He made a 
turn and ran right on the rock. That is our theory in a 
nutshell. 

[THE COURT :--Intending to go north of th. rock ?] • 
Yes. bIt is reasonable to suppose he bad gone on this 

southerly course, and had he proceeded he would have 
cleared this if he had gone straight on. 

There is a channel 400 or 500 feet wide, so he could 
have kept well up here (indicating on chart) if he wanted 
to avoid that and go down, then he could have turned 
here and kept to the north side. Then, instead of finding 
himself 100 feet to the north of that, he would have 

23M 
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1909 	found himself with the tow following along behind in 
WALDIE that way. He must have turned here in order to be able 

FuL'um. to substantiate the fact that he went for about a quarter 

Argun.enf of a mile up along that course before the vessel's course 
of Counsel. was turned. That is the whole thing in a nutshell as far 

as the contention of the plaintiffs goes. 
[THE COURT : Are you at issue at all as to the fact 

that the means of navigation were being obscured by 
darkness ?] 

We are to this extent. This night is said by the 
witness Hamilton on his examination-in-chief, to be smoky 
and hazy, slightly smoky. As a matter of fact it was in 
the month of July, the 20th. Now, the evidence is that 
at 9 o'clock that night when the tug arrived out to where 
the Blaine was anchored, Sandford Island was plainly in 
sight. It must have been within something like a mile 
and three-quarters to two miles away, because Captain 
Hamilton, the captain of the tug, says that he picked it 
up again--I am just going to explain why that was so, 
—that he picked it up again when he got within a mile. 
He says at one place a mile and three-quarters, and two 
miles on another occasion. The fact was this, that at 9 
o'clock at night it was visible when he commenced to 
tow, and be says "I lost sight of it for a time." Perhaps 
the night grew darker, but he picked it up again as he 
went on. He says, " I picked it up a mile and a half." 
That is in one part of the evidence. In another part he 
said a mile and three-quarters or two miles away. So it 
became visible. And that is one reason why we charge 
him with negligence, that he picked up this island, accord-
ing to his own admission clearly in sight long before he 
came in dangerous ground, and that he picked up the 
small island a mile or a mile and a half away. I think 
your lordship will find some island close to Sandford 
Island called O'Dwyer. And Captain Hamilton's story 
is that as he got closer and closer he saw Sandford 
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Island, he saw O'Dwyer Island, and corrected his position, 	1909  

and he knew exactly where he was. Now, that is his wALDIE 

version, and that all of course proves the night, which he Fuutii. 
originally said was slightly smoky, was not in any way. Argument 

a drawback to him ; and that when he got, let us say, 
of Counsel. 

within a mile, to be perfectly fair to him, of those two 
islands he knew where that charted shoal was. 

I am taking it upon its own showing. He says, 
" there is only one course, I have got to take it and I 
did take it, that is the compass course bringing me three 
and a half miles from Pandora shoal exactly in line with 
it where I turn north." Now, taking it upon his own 
evidence, we say they have started upon that course and 
deviated from it and kept on deviating, and that he was 
guilty of negligence. But I think the negligence is that 
having been able to pick up these lights, as he swears, 
in plenty of time, that he kept on so far that when he 
turned he kept right over the shoal. 

[THE COURT : As I understand it, from the time they 
sighted the island you say they ought to have sheered 
north sooner or else kept south ?] 

Yes. 
[THE Coma : But having sighted the island and being 

off his course he ran too long before checking the ship. 
That is your contention?' 

Yes. 
[THE COURT : A lookout would not have ' obviated 

that ?] 
A lookout would have settled the point. 
Let me put it in the strongest way I can If the look- 

out had been at the bow of that boat and had picked up 
Sandford Island and reported its position to the captain, 
and the captain and he checked over one with the other 
the position of Sandford Island, this accident would not 
have happened. That is my contention. 
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1909 	[THE COURT : What do you say to this proposition ? 
WALDIE Supposing it is admitted the captain is duly qualified, 
Fur

v
Lum. that the defendants had every reason to believe in his 

Argument competence, and that through error of judgment he 
or C
--  
ounsel. 

caused this accident. Would you contend there is liabil-
ity on that set of facts ?] 

Yes. In Admiralty practice the rule does not apply 
we are all so familiar with, because the man who makes 
a mistake is generally a man of absolutely no substance 
at all, a poor mariner of some kind, and therefore the 
Admiralty laws make the owners responsible, even 
although a competent captain is employed and he has 
done his best. 

It is obvious it would be almost ridiculous if the defence 
was that a man used his best judgment at the moment, and 
that he had a certificate. In England they are held 
liable every day for infringing the rules and going out of 
their course. Here, of course, is a man who, we say, 
took the wrong course. We prove it out of his own 
mouth. 

Now, as to the question of sheering. My learned 
friend says that the sheering is what is responsible for the 
whole difficulty. Just let me point this out as an answer. 
The sheering, if it existed at all, must have existed 
during the whole transaction. This man admits that it 
went on during the whole two hours and that it made it 
hard, he says, to follow the compass course, but he did 
follow the compass course ; that is his statement. Now, it 
seems to me that he is in this position ; that if the sheering 
was affecting the course of his tug, and he was conscious 
of it, as my learned friend says, during the whole of that 
period of time while he was running the four Miles, he 
was bound to allow for it ; and that it is not enough for him 
to say now, "she was sheering bad and notwithstanding 
that I went on the course I was accustomed to take with. 
a barge that steered well, and after I had reached the 



VOL, XII.] 	EXCHEQUER COURT REPORTS. 	 359 
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sheering  does affect the course ~ R of. his tug, to make due Ÿ~TALDIE 

allowance for it. 	
v. 

l~LUU 'FIIIrLIIM. 
Then if he turned at the right spot it is perfectly evi- Argument 

dent that the sheering had not affected the course of his or c""1"1. 
tug. He must take one position or the other, either it 
did not affect his course, or it did affect his course and he 
was bound to right it. But he was responsible for that, 
and was bound to make due allowance for that. He does 
not appear to have done so. 

Then as to the law. Now, the contention, is that there 
is no appeal here, that this is a final judgment and it 
must go to the Supreme Court direct. The fact is that 
this action does finally settle the question, and the very 
important question so far as my learned friend is con-
cerned, as to the limitation of liability. It is absolutely 
held by this judgment that he is liable for all the dam-
ages. There seems to be a difference between the English 
mode of looking at the matter and ours, but here under 
the rules the judgment appears to be final. All that is 
done is to refer the damages to the Referee who then, if 
he makes a report, files it, and the report becomes abso-
lute. It is by force of this judgment that the money is 
then paid out. 	 • 

The Duke of Buccleugh case (1), which my learned 
friend referred to as settling the fact that this is not a 
final judgment, proceeds, as far as two of the judges are 
concerned, on a different wording altogether, that they 
have power to add and substitute plaintiffs at any time, 
which they think means after final judgment. Then in 
Lord Esher's judgment he held that this was not a final 
judgment because it had to go to the-Referee and another 
order made. 

[THE CoURT : I do not understand that is the ground 
taken. Any appeal from any final judgment, decree or 

(1) [1892] P. 201. 
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order of any local judge in Admiralty may be made to 
the Exchequer Court-.1 

The Admiralty Act, 1890, section 20, provides that in 
cases of appeal we can go to the Supreme Court if against 
a final judgment, but if against an interlocu tory judgment 
we have to go to the Court of Exchequer. 

Now as to the question of responsibility. I have got 
some cases for your lordship on that. Before I deal with 
them I should like to submit the references in Marsden 
on Collisions (1) as showing that negligence of the master 
and crew make the ship-owner liable by maritime law. 
That is the rule that applies in a great many cases, where 
a competent man is employed to do a certain thing the 
owner is not directly responsible, but I should have imag-
ined the statute—if the case comes under that statute 
—would settle it beyond question, that is the limi- 
tation of liability. 	If that statute applies, then, and 
limits the liability, it shows the circumstances of the lia-
bility which it limits, and it can only take place where 
there is no privity of the owner. 

Upon the question of responsibility of the tow, I point 
out to your lordship the barge had no motive power. 
The barge was taken up by the tug and was, according to 
the evidence, wholly under the control and subject to the 
direction of the tug, and the tug-master himself took 
entire control, and, as I say, in making the turn he gave 
no direction or anything else to the vessel. He says it 
is their duty to- follow in his wake, they have nothing to 
say about it, he sets the course. That appears to have 
given rise to a state of affairs where liability has always 
been held to attach. Marsden onCollisions (2) and Abbot on 
Shipping (3) point otit that in the first place where there is 
on motive power in the barge, and the tug is therefore in 
charge, the tug is responsible ; and secondly, that where 
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(1) 5th ed. at pp. 70, 71. 	 (2) 5th ed. p. 193. 
(3) 14th ed. at pp. 305, 306. 
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no orders are given by the tow that the tug is respon- 	1909 

Bible for negligence. These are the two principles which WALDIE 
V. 

appear to be laid down. Where no directions are given , FQLLUM. 

by the vessel in tow or by the pilot it has been laid down Argument 
by the Privy Council that the rule is for the tug to direct of "UM"'

the course. That is Smith v. The St. Lawrence Tow-Boat 
Co. (1). And it is pointed out in Abbot that if the service 
is performed at night and the wéather foggy or bad, or 
if at sea or in a river or harbour which is crowded, the 
pilot's ability, that is on the tow, to direct the tug's move-
ment is diminished, while with several of these difficul-
ties combined his control may become very slight, and 
in consequence they point out if the tow gives no direc-
tions the tug is liable. Now Smith y. The St. Lawrence 
Tow-Boat Co. is a very short judgment, and is to this 
effect :— 

" It appears to be clear that when no directions are 
given by the vessel in tow, the rule in the case of tug-
steamers is that the tug shall direct the course. The tug is 
the moving power, but it is under the control of the 
master or pilot on board the ship in tow." (2) 

Now here it is a clear question of the tug directing the 
course. I further refer your lordship to the Quickstep (3), 
a later case than the one in 13 P. D., cited by my learned 
friend, the Niobe. There are• other cases referred to in 
the master's judgment which I call your attention to, as 
they all seem to be in the same direction. 

Now, if that be so, that entirely shifts the onus in this 
case, and even if we were guilty of what may be termed 
contributory negligence,. that is if our sheering 'were 
found as a fact affecting it, that is no answer to the 
liability_ which arises from the tug taking the wrong 
course and bringing us into a position of danger. 

(1) L. R. 5 P. C. 308. 	 (2) L. R. 5 P. C. at p. 313. 
(3) 15 P. D. 196. 
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1909 	The Sewell case which has been referred to, and with 
WALDIE which I have to deal on the question of law, is a most 
FULLUM. interesting and instructive case on the facts upon that 

Argument very point, both on contributory negligence and as to the 
of Counsel. 

duties of tugs in a case very similar to this. I point out 
it is exactly applicable when your lordship notices that 
the channel to the north gives a stretch of open water 
into which he could hâve gone. The Sewell case was 
exactly this case. It says the course was dangerous and 
rocky in a certain direction, there was a stretch of open 
water the tug could have gone into, and not doing that 
the.tug was responsible. 

I would refer your lordship to Spaight v. Tedeastle (1), 
where it is laid down :— 

" It must be shown that the injured party, or those 
with whom he is identified, might with proper care subse-
quently exerted have avoided the consequences of defen-
dant's proper want of care." 

The proposition I put to your lordship is this, you find 
in the section in the old Act exactly the same words that 
are in the Canadian Act to day. I say those words have 
been construed to mean certain things limited to cases of 
collision. I say that undoubtedly the fact that there was 
a heading weighed very largely with the Court. 

I say irrespective of the heading in the clause in which 
there had been a change, the identical section in words 
is before your lordship today that was before the Supreme 
Court in the Sewell case, where, rightly or wrongly, that 
was decided by the Supreme Court to mean a certain 
thing. 

There is a decision of the Supreme Court that those 
words mean certain things, they do not include anything 
but cases of collision. (Refers to the Sewell case.) 

Now, I deal with the point that is taken in the judg-
ment. The original statute said :—" Duties of masters 

(1) L. R. G App. Cas. 226. 
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in cases of collision.'.' Now, it is said that was the whole 	1909 

reason for the judgment, but what is the effect of the WALDIE 

deletion of those words in the subsequent revisions ? FvLLvn1. 
Confessedly, although my learned friend read Statute 49 At  

. 	Victoria, confessedly those were not new Acts, those were ag °unset. 

intended to be a consolidation of the old Acts. ..The 
omission of that was, if it has any effect at all, clearly 
beyond the powers of the revisors, and my submission is 
that the Act, notwithstanding what we say was the 
wrongful omission of it by the revisors and not the 
legislative omission, that this Act must be con-
strued exactly as if those words were there; and that the 
case is not such that your lordship can treat it . as a 
deliberate act of the legislature, If Parliament had 
amended the Act by striking those words out, there 
would not be any doubt about the fact that there was some 
reason to be attached to it ; but in this case where the 
act is that of revisors, and where the statute is not 
amended, but is merely consolidated, and that was stated, 
I will show your lordship then the rule applies that the 
act of the revisors cannot prejudice and does not affect 
the statute. There are a number of cases upon that. 
They are Nicholls v. Cumming (1) ; License Commissioners 
y. Frontenac (2) ; Crane v. Ottawa (3) ; Whalen y. The 
Queen ( 4); Lamb v. Cleveland (5).; and Brock v. Toronto (6). 

I want to call your lordship's attention, because the 
point is of considerable importance to us, to the fact that 
that statute which was supposed to be amended, 43 Vic-
toria Chapter 29, was in the schedule of the Acts not 
repealed, but is referred°to in this way; "consolidate sub-
section 1 which is recommended for repeal." So that the 
omission of those words by reason of what appears in the 
schedule and what was being done, was merely a consol- 

(1) 1 S. C. R. pp. 420, 425. 	(4) 28 U. C. Q. B. 108. 
(2) 14 0. R. 741. 	' 	 (6) 19 S. C. R. 78. 
(3) 43 U. C. Q. B. 498. 	 (C) 45 U. C. Q. B. at p. 53. 
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1909 	idation at that time, and not a repeal and not an alteration. 
WALDIE Then the entire preamble of the Acts are referred to in 

v. 
FIILLLTM. Chapter 1 of the Statutes of 1886, Section 4, Sub-section 

Argument 56, which shows what the entire preamble of the Act is. 
of Counsel. The rest are similar sections. There is no authority at all 

for those grouped sections. 
I argue upon the authority of those cases, and in view 

of the fact that is merely a consolidation, that when that 
Act was passed after the Sewell case, making that amend- 
ment, it was evidently not intended to be changed ; and 
that your lordship would be bound to construe that, if the 
case had come up immediately after this, exactly as 
was done in the Sewell case, because there was no inten-
tion to repeal. And I say that the form of words having 
been carried down through subsequent re-enactments 
makes no difference in that respect. 

With regard to the English Act, our contention is that 
under section 735 there was a right given to the Colonial 
Legislatures to repeal or abrogate any portion of the Act; 
that it is not necessary it should be repealed in words ; 
that the same principle applies as has been applied in the 
Privy Council in constitutional cases in Canada ; that 
where a Provincial Legislature has legislated within its 
rights and that field is properly invaded by the Dominion 
Government, this practically follows, though not in so 
many words. The two cannot stand together; if there is 
any repugnance the Dominion statute governs. 

I say here the enactment by our Parliament of almost 
the same sections, taken as a group, which deal with both 
ships of British registry and Canadian registry, is a clear 
indication that the Colonial Government was legislating 
in the direction of a provision inconsistent with, and 
which cannot stand with, the English Act. 

Section 9 of the Act of 1886 says :— 
"The said Revised Statutes shall not be held to operate 

as new laws, but shall be construed and have.  effect as a 
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consolidation and as declaratory of the law as contained 	1909  

in the said Acts or parts of Acts, so repealed, and for IA ALDIL 
V. 

which the said Revised Statutes are substituted." 	FULLUM. 
"That if upon any point the provisions of the said Argument 

Revised Statutes are not in effect the same "—it does not °f C°unsel. 
say, " not in words the same ; " it is " not in effect the 
same "—" as those of the repealed Acts and parts of Acts 
for which they are substituted, then as respects all trans- 
actions * * * subsequent to the time that they take 
effect the provisions contained in them shall prevail, but 
as respects all transactions, &c., anterior, the provisions 
of the repealed Acts and parts of Acts shall prevail." 

I contend, first, that is limited to repealed Acts ; 
secondly, that it only deals with statutes which are not 
in effect the same. There is nothing to suggest that the 
words used in the section are not capable of the meaning 
given to them in the Sewell case. The omission of the 
heading is not 'conclusive, because the other sections in 
the same group are confined to cases of collision, and 
this is the marginal note, which apparently is the work 
of some of the re visors. 

If in this schedule it had been repealed and the other 
substituted I would not have a word to say ; but they 
merely consolidated it, and we can imagine it dropped 
out by a printer's error or anything you like, but it was 
the same thing being consolidated and reenacted. 

There is one other point I want to make, that is 
with regard to the rules—perhaps it is not of much 
importance now if your lordship takes the view the look- 
out is not of much consequence. I refer to Section 917 
of our present statute and to the case of Tucker y. Tecum- 
seh, referred to in the judgment, (1); and i toomvaart v. 
Peninsula, etc. Co. (2), as showing that the necessity to 
follow these regulations is absolute and can only be ' 
departed from in case of actual necessity. That is to the 

(1) 10 Ex. C.R., 44, 	 (2) 5 A.C. 876. 
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same effect as in Marsden at page 496. Although my 
learned friend says it is not a regulation that they should 
have a lookout, no one can read the regulations as 
published without feeling that they are impliedly binding 
upon the defendants. 

Mr. McPherson, K.C., followed for the respondents. 
I will only take your lordship's time for a moment on 
the question of having a lookout upon the tug. Take 
the circumstances of the night out in Georgian Bay, com-
ing in an easterly direction with no light direct on the 
course to steer by, but a light in the rear, the Missisauga 
light, that was the only one he had and it was over his 
stern. He could look about in his pilot-house and keep 
that light, he could get the range by taking that light 
in conjunction with his bow, but he had nothing forward 
at that time. The only thing he had to steer by was 
what he called in the witness-box the loom of Sandford 
Island. Your lordship has seen the chart we brought 
over. It is a lithographed copy of the one marked. If 
there had been a lookout stationed there for the express 
purpose, one he knew was a competent lookout—it can-
not be said that Cowles who was there as a passenger 
can be regarded as a competent lookout, he was not 
sailing in those waters—if a seaman had been there 
familiar with these land-marks, and had made out these 
landmarks it would have aided the captain in making 
that turn and changing his course at the right time. 

In Marsden on Collisions (1) it is said that the lookout 
must be vigilant and efficient according to the exigencies 
of the case. The denser the fog and the worse the 
weather, the greater the cause for vigilance to avoid 
collision. 

I do not think he did make out Sandford in time to 
clear it. He had gone too far south and east when he 
made his swing. His tug was drawing 7 feet 6 inches 

(1) 5th ed. p. 464. 
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of water and he cleared the rock himself, but we, drawing 
9 feet, when we came up we stranded. Fullum person-
ally is quite clear about that, page 8 question 60 

Q. How long before you struck did he put his wheel 
over to starboard I A. Oh, I can't say; possibly three 
minutes." 

A ccording to Captain Fullum, the minute they discov-
ered the island they changed their course. The other 
captain says they were all anxious ; Cowles the passenger' 
was on deck ; they brought up the, engineer and were 
trying to get out of the loom of Sandford Island. 

Consequently, not having a lookout and not complying 
with the regulations, they must be liable for all negligence. 
I do not think I need take up your lordship's time any 
longer on that. There is the case of the Jane Bacon (1) 
showing the necessity of a tug having a lookout. 

The text of that is :-- 
"It is the duty of a ship with another in tow to keep 

a sharp vigilant lookout, because the tow cannot always 
see ahead." 

That is Marsden's note. The text of the case bears 
out that. 

CASSELS, J., now (June 2nd, 1909), delivered judgment. 
This is an appeal on behalf of the defendants from the 

judgment pronounced by the Local Judge in Admiralty 
for the Admiralty District of Toronto on the 4th January, 

.1909. 
I will deal with the third and fourth grounds of appeal 

before discussing the first and second grounds. 
The third and fourth grounds of appeal are as follows: 
" 3. The learned trial Judge should have found that. 

the stranding of the barges in question was due to inevi-
table accident, and was not due to the negligence of the 

(1) 27 W. R., 35. 
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1909 	defendants, or he should have found that it was due to 
WALDIE the negligence of the plaintiffs. 
FurLIJM. 	4. If the learned trial Judge was justified in finding 

Reasons for that the defendants were guilty of any negligence in con- 
Judgment. 

nection with the said stranding, he should have found 
that the plaintiffs also were guilty of negligence which 
contributed to the said stranding, and he should have 
applied the Admiralty Rule that, where both parties are 
in default, the defendants should not be found liable for 
any amount exceeding one-half of the amount of the 
damages growing out of the said accident, as limited by 
the statutes aforesaid." 

The appeal was very fully and ably argued in Toronto 
on the 22nd March, 1909, by counsel for appellants and 
respondents, and I have had the benefit of a transcription 
of the arguments. 

Since the hearing of the appeal I have perused the 
evidence carefully, as well as the arguments. 

I do not think I should interfere with the findings of 
fact of the learned trial Judge. 

The question turns upon fact. The trial Judge was in 
a better position to weigh the conflicting evidence of the 
witnesses than I can be. He has done so, and I cannot 
say his conclusion is incorrect. 

The tug was out of her course. She was westerly and 
southerly of Sandford Island. The captain of the tug, 
Fullum, if the evidence of Cowles is accepted,' believed 
that when Sandford Island was seen it would be on the 
starboard side of the tug. Cowles was of opinion it 
would appear on the port side, and so informed Fullum. 
It turned out that Cowles' opinion was correct. The 
captain (Fullum) knew the location of Pandora reef and 
its position in relation to Sandford 'island, and on sighting 
Sandford Island put the wheel to starboard, turning the 
course of the tug to the north so as to reach the channel 
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north of .Pandora reef and Sandford Island. The result' 	revs 

was the stranding of the barge. 	 WALDIE 

Fullum states .he was in the proper channel. -and that FULLUM. 

he navigated the tug in a proper manner. It is difficult Iteagons for 

to understand if he was in the proper channel why he Judgment. 
should have believed Sandford Island would appear on 
the starboard. 

The tug had no lookout as required by the rules. The 
question as to whether the absence of a lookout is con- 
clusive depends.on the circumstances of each case. The 
trial judge places great stress on this point. Cowles in 
his evidence gives as his reason for concluding that Sand- 
ford Island would appear on the port bow that- the Mis- 
sissauga light and the lights from Blind River were vis- 
ible, and he judged from the ,location of these lights. 
The lights at Algoma Mills were also visible. It may 
well ' be that had there been a lookout, it would have 
been ascertained that the tug was not on the course the 
captain assumed her to be. In any event when the dif- 
ference arose between Fullum and Cowles as to the loca- 
tion of Sandford Island, the captain of the tug should 
have accepted the suggestion of Cowles and allowed him 
to steer while he, Fullum, went forward and took obser- 
vations. 

The captain of the tug attributes the accident to the 
barge to the bad steering of the barge causing it to sheer. 
There is no evidence of bad steering. It is only an infer- 
ence by reason of it sheering. If Fullum's story is cor- 
rect he knew from the commencement of the towage 
that the barge sheered. If so, he must have known that 
if he turned the wheel to starboard so as to turn the tug 
to the north the barge would be very likely to sheer. 

The evidence as to the sheering is contradictory, and 
it is not proved if the evidence on behalf of plaintiffs is 
accepted. . The low line was from fifteen to eighteen 
fathoms in length, and if Fullum's evidence were accepted 

24 
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1909 	no sheering could have caused the barge to run on the 
WALDIE shoal unless she hauled the tug eastward. 

v. 
FuLLUM. 	The learned trial judge has dealt fully with the rela- 

Reasons for tive duties of tug and tow. 
Judgment. 

	

	
The case of Sewell y. The B. C. Towing and Transport- 

ation Co. (1) contains a concise statement of the law. 
The barge had no motive power. The tug had assumed 
the complete control of the navigation. . There is no 
evidence of contributory negligence on the part of the 
barge. 

I think, these two grounds of appeal should be dis-
missed. 

The first ground of appeal is as follows :— 
" 1. The learned trial judge should have • found that 

the defendants are entitled to the benefit and protection 
of the provisions limiting liability as contained in the 
Imperial Merchants' Shipping Act, 1894, Chapter 60, 
Section 503, and as contained in the Revised Statutes of 
Canada, 1886, Chapter 79, Section 12, now contained in 
Revised Statutes of Canada, 1906, Chapter 113, Sections 
921, 922 and 923." 
• The learned trial judge followed the judgment in 
Sewell v. British Columbia Towing and Transportation 
Co. (2) in which it was held that the defence of limited 
liability only applied to cases of collision and not to the 
facts in question in that case--a case very similar in its 
facts to the present case. That case turned on the fact 
that the 11th and 12th clauses of the Canadian Act in 
force at that time are prefaced with a heading in these 
words :—" Duty of Masters—Liability of Owners as to 
Collision." The reasoning is set out on pages 550, 551 
of the report of the Sewell case. 

In revising the statutes (see R. S. C. 1886, Cap. 79, 
Sec. 12) this heading is omitted. It is true that in the 
margin is written : "Liability of owners limited in case 

(1) 9 S.C.R. 527. 	 (2) 9 S. C. R. 527. 
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of collision without their fault"; but this marginal not 1909   

cannot control. The learned trial judge evidently was of WALDIE 

opinion that the omission of the heading changed the FULD'. 
construction as decided in . the Sewell case. He has rea- Reasons for 

coned at length that this change in the statutes was on Judgment. 

the part of those revising the statutes, and that their 
action in omitting the heading was ultra vires. Assume 
that the omission of the heading was legislating so 'as to 
make the law in Canada harmonize with the English 
law, then the trial judge has omitted from consideration 
the effect of Cap. 4, .49 Viet., respecting the Revised 
Statutes. Section 8 of this statute is as follows :— 

" 8. The said Revised Statutes shall not be held to 
operate as new laws, but shall be construed and have 
effect as a consolidation and as declaratory of the law as 
contained in the said. Acts or parts of Acts so repealed, 
and for which the said Revised Statutes are substituted: 

2. But if upon any point the provisions of the said 
Revised Statutes are not in effect the same as those of 
the repealed Acts and parts of Acts for which they are 
substituted, then as respects all transactions, matters and 
things subsequent to the time when the said Revised 
Statutes take effect, the provisions contained in _ them 
shall prevail, but as respects all transactions, matters and 
things anterior to the said time, the provisions of the 
said repealed Acts and parts of Acts shall prevail." 

In the revision of the statutes in 1906, dap. 118, 
Section 924, there is a heading : "Duty of Masters--- 
" Liability of Owners of Ships." The stranding in ques- 
tion in this case was prior to the Revised Statutes of 
Canada, 1906, coming into force. 

The sub-sections (a) and (b) of the Revised Statutes of 
1886, Cap. 79, Sec. 12, would apply to cases that might 
not happen oWing to a collision—(e) ' and (d) to cases of 
collision. The statute to my mind has to be-construed 
as if the Sewell case were being decided under the 

24% 
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1909 	statute as consolidated in 1886, in which case the decision 
WALDIE on this point would have been in my opinion the same v. 
FULLeM. as the decision under the English Act. The law in 

Reasons for England is clear that under a similar statute the limita-
Judgment. 

tion clauses would apply ( Wa h lberg y. Young (1) "with-
" out their actual fault or privity." See also the Wark-
worth (2), and, in appeal, same volume, page 147. The 
Obey (3). 

In the present case there was a British registry dis-
tinguishing it in that respect from the Sewell case. Mr. 
Marsh contends he is entitled to rely on the British 
statutes. I do not find it necessary to consider this 
question. 

This ground of appeal is allowed and the judgment 
below should be varied. There is no disagreement as to 
the towage. 

The second ground of appeal is as follows 
" 1. The learned trial Judge should have granted to 

the d zfendants the relief sought in paragraphs 14 and 15 
of the defendants' amended Statement of Defence." 

The 14th and 15th paragraphs of the amended State-
ment of Defence are as follows :— 

" 14. No action, other than this action, has been 
brought against the defendants, or against the said tug 
in respect of the said accident, but the defendants appre-
hend other claims in respect of damages to the said tow, 
and to goods, merchandise and other things on board the 
said tow at the time of the said accident. 

15. If it should be determined by the Court that the 
defendants are liable to pay any damages in respect of 
the matters complained of in the plaintiffs' statement of 
claim, then the defendants desire, by way of counter-
claim, to repeat, and they do repeat, all of the allegations 
contained in the defendants' Statement of Defence, as 

(1) 24 W. R. 847. 	 (2) L. R. 9 P. D. 20. 
(3) L. R. 1 Ad. & Ecc. 102: 
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amended, and they claim a judgment for limitation of 1949 

liability, such as they would have been entitled to in a WALDIE 

separate action of limitation of liability ". 	 FuLLWI. 
These paragraphs were allowed as amendments by the Reasons for 

learned Judge. There does not seem to be any strong 
Judgment.. 

objection on the part of the plaintiffs to the claim of the 
defendants. 

The judgment should be varied by giving the defend-
ants the relief asked for, and 'alt proper provisions and 
directions should b'e inserted therein. 

As both plaintiffs and defendants have succeeded in 
part and failed in part, I give no costs of this appeal. 

Judgment accordingly. 

Solicitors for appellants : Marsh, & Cameron. 

Solicitors for respondents : McPherson & Co. 
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ON APPEAL FROM THE NOVA SCOTIA ADMIRALTY DISTRICT. 

BETWEEN 

1908 ISAIAH WATTS (SOLE OWNER OF THE 
Sept. 7. 	SCHOONER REGINA B.) CHARLES 

L. AUCOIN, JOHN' PORRIER, . APPELLANTS 
THOMAS PORRIER AND ANSEN I 
BARGONS (PLAINTIFFS). . 	 

AND 

THE STEAMSHIP JOHN IRWIN 
(DEFENDANT) 	  

RESPONDENT. 

Shipping—Collision—Steamer and sailing ship—Regulations—Arts. 20 and 
21—Right of sailing ship to go about when not compelled to. 

Art. 20 of the Regulations for Preventing Collisions at Sea provides that 
where a steam vessel and a sailing vessel are proceeding in such direc-
tions as to involve risk of collision, the steam vessel shall keep out of 
the way of the sailing vessel, 

Art. 21 provides that where by any of the rules one of two vessels is to 
keep out of the way, the other shall keep her course and speed. 

Held, that under the latter rule, a sailing ship when she is compelled to 
go about cannot do so close ahead of a steamer, so as to embarrass the 
latter and make it difficult for her to keep out of the way. 

2. In this case a sailing ship and a steamer were so close together as to 
involve risk of collision. The sailing ship undertook to go about 
without being compelled to and without any good reason to justify 
the manoeuvre, and by so doing embarrassed the steamer and rendered 
her unable to avoid a collision. 

Held, that the sailing vessel had violated Art. 21, and was responsible for 
the collision. 

APPEAL from a judgment of the Deputy Local Judge 
for the Nova Scotia Admiralty District. 

The case arose out of a collision in Halifax harbour. 
The facts of the case are fully set out in the reasons 

for judgment on the trial, which are printed below. 
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DRYSDALE, D. L. J.: : ' 	1909 

This action is brought by the ownéré, master and crew WATTS 
V. 

. of the Regina B. a schooner of 79 tons, which was sunk THE 
TMSHIP . 

in a. collision had with defendant steamer in Halifax Jo
S
m

EA 
 IRWIN. 

harbour on the night of the 19th of October, 1008. ` The Renson9 Of 

Regina B in charge of Captain Aucoin was, on said night. 
Trial Judge'  

between 9 and 1.0 p.m.,, coal laden, beating into Halifax 
Harbour, the wind was north, or, according to the -Cap-
tain of the Regina B, a little east, of north " bating tô 
the east ", as he puts it. 

The contention' of those on board the Regina B. is that 
after coming inside of Meagher's Beach light, at or near 
thepoint marked." ax" on the chart used, the vessel corn-
menced a starboard tack towards middle ground buoy; 
and, according to plaintiffs preliminary act, on 

.
a; west 

northwest course ; that this tack was continued until 
they passed the middle ground buoy about 200 yards, and 
passing to the south of it ; that the schooner then tacked 
and stood to the north-east on the port tack ; that before 
and at the time of, and after tacking, they had observed 
the red light of the steamer John Irwin only as she was 
coming 'down' the harbour ; that after they had proceeded 
about 200 yards on the port tack and when about abreast 
of middle' ground buoy, the John Irwin suddenly opened 
her green light, altered her course and bore down on 
them, striking the Regina B. on the Port side aft of the 
main rigging, with the stem and starboard bow of the 
John Irwin. 

The master of the Regina . B. has drawn a diagram 
marked " G-1 " to 'illustrate his contention as to the 
manner of the collision: The • contention' of the John 
Irwin is that they were coming out the harbour on the 
fairway, heading south' with the middle ground buoy 
always on their starboard bow ; that they saw the' Regina' 
B. standing to the west on the starboard tack and show-
ing her green' light; that she was then about . of a mile 
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1909 	distant, and bearing a point and a half on the John 
WATTS Irwin's port bow ; that they then starboarded their helm 

THE 	so as to bring green to green and pass astern of the 
STEAMSHIP schooner; that whilst they were so proceeding with the JOHN IRWIN. 

-- 	intention of passing astern and having brought green to Reasons of 
Trial Judge. green, the Regina B. suddenly came up in the wind and 

tacked close ahead; that although they then at once ported 
their engines, the .Regina B. was struck aft of the main 
rigging, but by the stem and port bow of the John Irwin. 

Under the evidence I have to consider which of these 
contentions is supported. There is no dispute as to where 
the collision occurred ; it was in the main ships' channel, 
very near the fairway ; the John Irwin was admittedly 
going out the harbour, and it is fair to assume on the 
usual course in the fairway. Her officers so state, and she 
would, as they state, naturally be keeping the middle 
ground buoy on her starboard bow, and if this were so I 
cannot understand the statements of those on board the 
Regina B. when they say they were west of the buoy 
mentioned some two hundred yards when they tacked, 
and still saw only the red light of the John Irwin. If 
they were as far west as the buoy, the John Irwin keeping 
the fairway, as I have no doubt she did, would be chew-
ing her green light, and I think when the Regina B. 
undertook to tack she could not have been as far west as 
her captain alleges. A steamer, it is true, must keep out 
of the way of a sailing vessel when such vessels are pro-
ceeding in such directions as to involve risk of collision. 
But it is also true that where by the rules one of two 
vessels is to keep out of the way the other shall keep 
her course and speed, and under this rule I take it to be 
settled that a sailing ship must not, when she is com-
pelled to, go about close ahead of a steamer éo as to 
embarrass the steamer and make it difficult for her to 
keep out of the way ; and that where risk of collision 
exists a sailing ship is not entitled to go about until 
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compelled to. The real point in dispute here is whe- 	1909 

ther the Regina B. improperly tacked right, or close, WATrs 
in front of the steamer, and thus violated Rule 21. 	THE 

Captain Aucoin's statements as to the bearing of the Jo.
r

NAidswi N. 
Irwin when he first saw her are most unsatisfactory. Reasons of 
In his examination he first states that he first saw the Tr~a1 Jnage. 

John Irwin when he was on a W. N. W. course on 
the starboard tack about half way between Meagher's 
beach buoy and middle ground buoy ; that the Irwin 
was then about of a mile or a mile distant, coming out 
the harbour, and bearing about a point or a point and a half 
on his (the Regina B's.) starboard bow, and that the 0 
Irwin's red light got broader on his bow as he continued 
his western tack. This statement cannot be accepted as 
to the bearing, as it is a very material contradiction of 
plaintiffs' preliminary act. In such act the bearing of 
the John Irwin when first seen is given as five or six 
points on the starboard bow of the Regina B. when 
the John Irwin was first seen at a distance of about 
one mile, though the captain then further states that after 
continuing his starboard tack to the west of middle 
buoy the John Irwin was at the point when he decided 
to tack about a half mile distant, and bearing about 2i-
points on his starboard bow with his red light only show-
ing. Such a statement puts the John Irwin in an 
altogether improbable place and position, considering her 
course out of the harbour, and her bearing when first 
seen and Captain Aucoin's statements as to this position 
and his own reasons for tacking were most unsatisfactory. 
Another striking feature of Captain Aucoin's testimony 
was as to his course at the time of, and the manner in 
which the ships came together. I3e states he was sailing 
on a northeast course on the port tack for about 200 
yards after tacking west of middle ground buoy when the 
collision occured, and that sometime after he was on that 
course the John Irwin opened her green light and came 
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i 	in contact with him aft of the main rigging, with her 
WATTS stem and starboard bow. It is apparent this would 

v. 
THE 	require an extraordinary change of course on the part of 

STEAmsI3IP the John Irwin at short range and it difficult to accs t Joax Ix~,vi`. 	 g , 	 P 
Reasons of 

such a statement ; and the Regina B. could not with 
Trial Judge• the wind as stated sail on a N. E. course ; the best she 

could do would be probably a point north of east. Again, 
this method of collision is inconsistent with the admission 
that the John Irwin's port anchor in the collision 
fouled the main rigging of the Regina B. Looking 
at the 'whole evidence I am satisfied the vessels came 
together in the manner indicated by the officers of the 
John Irwin, that is to say—that the Regina B. 
had just come up in the wind, and was in the act of 
tacking ; that the John Irwin in the effort to clear 
her under a port helm struck with her stem and port 
bow. As to the manner of the collision I accept the 
statements of the officers of the John Irwin. I am 
satisfied that when the two vessels were so close that risk 
of collision existed the Regina B. improperly under-
took to go about without being compelled to, and with-
out any good reason for so doing ; that her conduct in 
this respect embarrassed the John Irwin which would 
otherwise have cleared her; that she was guilty of a 
violation of article 21, and such violation was the cause 
of the collision. It was contended that the John Irwin 
was' in fault in not slackening her speed or stopping and 
reversing earlier. As to the speed the John Irwin 
was making I find it was about 7 miles an hour, which, 
under the circumstances, seems reasonable. I accept the 
statements of the officers of the John Irwin as to her 
course out of the harbour, and as to the positions of the 
vessels just before the collision. When the captain speaks 
of minutes during which he was under a starboard helm 
I think allowance must be made always as to time, the 
substance' of the statement is in the fact that he went to 
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port enough .to bring green to green, -and after the 	1909 

Regina' B. tackéd so close as to make a collision almost WATTS 

inevitable no fault _ or 'delay can be.  attributed to the 	TAE 

John Irwin's captain in his effort to stop and reverse, Jôax iRv N. 
or in any of his emergency orders. It is true it is the Reasons of 
duty of a àteamer, where there is risk of collision, what- Trial Judge.  

ever may be the conduct' of the sailing vessel, to do 
everything in her power that can be- done to avoid colli-
sion; at the same time, as stated in the leading case on 
the subject, if a steamer is to be condemned for. having 
omitted to do something which she ought to have done, 
it seems right to require proof of three things—first; that 
the thing omitted was clearly.in the power of the steamer 
to do ; second, that if done it would in all probability have 
prevented collision, and thirdly that it was an act which 	. 
would have occured to any officer of competent skill and 
experience in command of the steamer. When the captain . 
of the • John Irwin • brought green to green, as I find 
he did, the original risk of collision was determined ; and 
going at a moderate rate I do not see he was then under 
any obligation to slacken or stop, and after the Regina 
B. tacked in front I do not think under the evidence 
there is anything that I can reasonably say he omitted 
that he ought to have done. In fact as to the conduct of 
the John Irwin's offices throughout I do not find 
any act_ or omission on their part that in my opinion 
should decree them in fault. 

The action will be dismissed. 	 . 

June 12th, 1909. 	V 

The appeal was argued at Halifax. 

A. , G. Morrison, K.C., for the.  defendant, contended 
that the John Irwin was out of her course, -not ,having 
kept on the western side of the channel. She was there- 

, 	fore to blame for the collision, The Rhondda (1). 

(1) 8 App. Cas. 549. 
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1909 	Furthermore, when the Regina B. proceeded to come 
WATTS about she was half a mile away from the steamer, and 
`i 	there was abundant opportunity for the steamer to avoid 

STEAMSHIP collision. But the latter failed to keepout of the wap JOHN IAWIN. 	way) 

Ar--eAt and so brought about the collision. She was solely to 
of Counsel blame. The Regina B. was obliged to tack or go ashore. 

Cites the Norma (1). The Palatine (2) is express author-
ity for the right of a sailing vessel to go about, while the 
obligation upon the steamer is still to keep out of her way. 

As to greater credence to be given to evidence of those 
on board the Regina B., cites The Dahlia, (3). 

As to lights on sailing vessels, cites The Earl Spencer 
(4). 

H. Mellish, K, C., for the respondent, contended that 
there was no evidence to justify the Regina B. in going 
about, when she did, as a matter of necessity. The 
steamer was on the proper course; she was steered to go 
astern of the schooner, and if the latter had kept her 
course there would have been no collision. The case 
of the Palatine, cited by counsel for appellant, supports 
a counter proposition to the one he contends for. The 
onus is on the plaintiff to show that the collision occurred 
by the fault of the defendant, and that onus has not been 
discharged. Cites Marsden on Collisions (6) Williams 
& Bruce's Adm. Pr. (6). 

Mr. Morrison replied. 

CASSEL6, (now September 7th 1909) delivered judgment. 
This is an appeal from the decision of Mr. Justice 

Drysdale, Local Judge in Admiralty at Halifax. The 
appeal was argued before me at Halifax. By consent of 
both parties Captain Neil Hall was requested to sit with 
me and hear the appeal as nautical assessor. 

(1) 35 L. T. N: S. 418. 	 (4) L. R, 4 Ad. & Ec. 431. 
(2) 1 Asp. M. L. C. N. S. 468. 	(5) 5th ed. pp. 285, 236. 
(3) 1 Stuart 242. 	 (6) 3rd ed. p. 99. 

r..1011.....I . - 
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The appellants' case was forcibly argued by Mr. 111or- 

rison, K. 	

sos 

C. 	 • WATTS
v. 

Captain Hall made his report, which reads as follows : 
STF.THE HIP 

"Having been requested to act as Nautical Assessor JOHN IR.~vxx. 

herein, and after hearing with your lordship the argu- 
ea 

ons 
n for Ju

ment of counsel both of plaintiffs and defendant, and after 
carefully perusing all the evidence, I am of the opinion 
that the evidence goes to show the night was dark,, the 
810 clear, and the wind blowing a stiff breeze northerly. 

. Under such circumstances lights should be seen their full 
range. 

The steamer John' Irwin going down Halifax Harbour, 
sights a green light on his port bow, which after proved 
to be the starboard light of the schooner Regina B. 
Ordinary precaution seems to have been taken by the 
steamer John Irwin to clear the Regina B. 

I do not think the Regina B. could have been west of 
the middle ground buoy that night, or she must undoubt• 
edly have seen the green light of the John Irwin. The 
crew of the Regina B. say they saw the red light of the 
John Irwin at the time of tacking west of the middle 
ground buoy, and continued to see the red light till just 
before the collision. This I cannot believe to be correct. 

In regard to the John Irwin, porting her helm and 
going full speed astern was the only action she could 
take in the emergency, and in my opinion the Regina B. 
tacked almost under the bows of the SS. John Irwin. 

For the above reasons I find the schooner Regina B. in 
fault." 

I have, since being furnished with this report, carefully 
considered the evidence and documents adduced and 
produced before the trial judge. 

To a great extent the question involved is one of dis-
puted fact. I think the trial judge arrived at a correct 
conclusion on the evidence adduced, and I agree entirely 
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with his carefully considered finding, and also with the 
conclusions of the Nautical Assessor. 

The appeal is dismissed with costs. 

Judgment accordingly. 

382 

1909 

WATTS 
v. 

THE 
STEAMSHIP 

JOHN IRWIN. 
Reasons for 
Judgment. 	Solicitor for appellants : A. G. Morrison. 

Solicitors for respondent : McInnes, Mellish, Fulton 
& Kenny. 
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THE KING ON THE INFORMATION OF THE 
ATTORNEY-GENERAL FOR THE DOMINION PLAINTIFF ; 
OF CANADA 	 

AND 

THE INVERNESS RAILWAY AND l 
COAL COMPANY, LIMITED 	j EFENDANTS. 

Expropriation—Land and land covered with water—Public harbour—
Special adaptability—Piers and channel fallen into disrepair—Basis of 
compensation. 

For the purpose of forming a public harbour certain uplands together with 
certain beach lands were expropriated from the defendants by the 
Crown. Some years before, the defendants had constructed two piers, 
and had dredged an entrance from tide-water to the pond where such 
piers were situated ; but at the time of the expropriation both of the 
piers had been allowed to fall • into disrepair and the entrance or 
channel had been completely filled up with sand. The defendants 
claimed compensation, amongst other things, for the special adapta-
bility. of the property. expropriated for harbour purposes, and for 
the value, of the stone remaining in the piers at the time of the 
expropriation. There was no evidence to show that there was any 
competition of purchasers for the purpose for which the land had 
been taken by the Crown, or that there was any possibility of tht 
defendants obtaining a purchaser who would use the land for that 
purpose. 

Held, (following in re Lucas and Chesterfield pas and Water Board (1909) 
1. K. B. 16) that the defendants had not made out a case for compen-
sation in respect of their claim for special adaptability. 

2. Held, (following Streatham and General Estates Co. v. The Commission-
ers of Fier Majesty's Works and Public Buildings. (52 J. P. 615 and 
4 T. L. R. 766) that the value of the stone could not be taken into 
account. 

THIS was an information filed by the Attorney-General 
of Canada for the expropriation of lands for the purpose 
of a public harbour. 

The facts are stated in the judgment. 

June 19th and 21st, 1909. 

The case came on for hearing at Halifax, N.S. 

1909 
~—~- 

Sept. 9. 
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1909 	H. Mellish K. C., for the defendants, contended that the 
THE KING tender of the Crown was too small. It allowed nothing 

THE 	for the special adaptibility of the property for shipping 
easy oses ur INVERN

W
j+ss 	 . It is an 	matter for a harbour to be Con- RAILnY P P 

AND COAL structed with the two piers remaining there as built by Co. 
the defendants. The piers with the stone in them as they 

Argument 
of Counsel, stand will at least save the Government an expenditure 

of $12,000 in making the harbour. There is 6,000 cubic 
yards of stone in the piers, and it is of the greatest utility 
for the purpose required. The salient feature of the 
damages in this case is that the lands had a special adapt-
ability for commercial purposes by reason of the water 
frontage. Cites Re Lucas and Chesterfield Gas and Water 
Board (1). 

R. T. Macllreith, for the plaintiff; contended that the 
property did not possess a marketable value for shipping 
purposes. There was no reasonable probability that a 
purchaser could be found within a reasonable time who 
would pay a price beyond the merely normal, or agricul-
tural value. Under such circumstances Lucas and Chester-
field Gas and Water Company (supra) did not apply. 

The value for the purposes of compensation under the 
statute must be taken to be the value at the date of the 
°expropriation. At that date the defendants had allowed 
their channel to be completely obstructed with sand, and 
the crib work of the piers to become very largely 
decayed. Cites Vezina v. The Queen, (2) ; The King v. 
Skives (3). 

CASSELS, J., now (September 9th, 1909), delivered 
judgment. 

This is an information filed on behalf of His Majesty 
the King by the Attorney-General of Canada to have the 

(1) (1909) 1 K. B. 16. 	 (2) 17 S. C- R. 1 ; 
(3) 9 Ex. C. R. 200. 
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value of certain lands and lands covered by water 	1909 

ascertained. 	 THE KING 

The property sought to be expropriated consists of 	SHE 
about twenty acres of dry land and thirty two acres of IRt1ILN'AY 
land covered with water. The expropriation -is for the AND COAL 

Co. 
purpose of forming a harbour at the town of Inverness, — 

Reasons tor 
situate on the west coast of Cape Breton. 	 Judgment. 

The date of the expropriation is the 29th April, 1909. 
At the trial it was suggested that the description of the 
lands taken did not accord with the lands expropriated 
as shewn by the plan. It was agreed to by counsel that 
the plan should govern, and if the description as furnished 
is erroneous a new description should be prepared in 
accordance with the lands as delineated on the plan. 

The lands in question comprise three acres of what is 
known as uplands, situated to the southwest of the 
former piers constructed for the purpose of making a 
channel into .what is known as Mclsaac's pond ; about 	, 4 
seventeen acres of beach lands situated between the Gulf 
of St. Lawrence to the north and Mclsaac's pond on the 
south, and of about thirty-two acres of land covered with 
water comprising a portion of what is referred to in the 
evidence as Mclsaac's pond. The other portion of 
Mclsaac's pond necessary for the purpose of a harbour 
and situate to the west of that, part of the 'pond owned 
by the Inverness Railway and Coal Company, Limited, 
is owned by one D. J. McDonald, the value of McDonald's 
interest to be ascertained in an action against him tried 
at the same sittings as the action in question. 

The Crown offered as full compensation for all the 
lands taken, and damages to adjoining lands, the sum of 
$1,500. By their defence the defendants claimed the sum 
of $7,000 for the value of the lands taken, and $2,000 
for injury to the adjoining property. 

At the trial an amendment was allowed increasing the 
claim for value to $17,000 instead (cif $7,000, it being 

25 
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1909 	shown that it was a clerical slip making the claim $7,000 
THE KING instead of $17,000. 

THE 	The claim of the defendants is for $17,000 and $2,000, 
INVERNESS in all $19,000. RAILWAY 
AND COAL The defendants, the Inverness Railway and Coal Com-Co. 

pany, Limited, are the owners of the greater portion of 
Reasons for 
Judgment. the town of Inverness, and are working coal mines. 

Most of the lands owned by them were purchased for 
them by the County of Inverness. The lands in question 
were purchased from one Hussey who acted as agent for 
some Swiss capitalists. It appears from the evidence of 
Bernasconi that in 1897 two piers were constructed by 
Hussey extending from Mclsaac's pond to the Gulf of St. 
Lawrence, and a certain amount of dredging performed 
permitting an entrance from the gulf to the pond, and 
through the pond to a wharf at the eastern end of the pond. 
By means of this work a harbour was formed and vessels 
of light draught could enter from the gulf and be loaded 
at the wharf. Since the acquisition by the defendants a 
railway has been constructed running along the west 
coast of Cape Breton The defendants ship the coal mined 
by them over this railway as far as the Strait of Canso 
where the coal is loaded on to vessels. 

The entrance constructed from the gulf to McIsaa .'s 
pond has for years been allowed to fall into disuse, and at 
the time of the commencement of the expropriation pro-
ceeding the channel was completely filled up with sand. 
The woodwork on the piers from the low water mark 
to the top has rotted. 

Considerable evidence was given at the trial to show 
the quantity of stone in the piers. Arens, the engineer 
of the defendants, places the quantity at about 6,000 
yards above low water level. Bernasconi the engineer 
for the Crown places the quantity at 3,000 yards, of a 
value of 45 cents a yard, after allowing 15 cents a yard 
for removal. 
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For the defendants it is contended that compensation 	1909 

should be allowed on the basis of the special adaptability THE KING 

of the premises in question for harbour purposes. It was 	THE 
not claimed by Mr. Mellish that the stone should be paid IrilTwi4s  
for as stone. 	 AND COAL 

Co. 
The Crown has admitted the title of the defendants, Reasons for 

and I therefore assume they or their predecessors in title Judgment. 

acquired a right to construct the piers in question. 
In my view the question of special adaptability should 

not be taken into account. I do not think the defendants 
bring themselves within the rules enumerated by the 
Court of Appeal in England in re Lucas and Chesterfield 
Gas and Water Board (1), decided by Bray, J. at the trial 
(2). In this latter case the authorities are collected and 
commented on. Most of them will be found in Browne & 
Allan's Law of Compensation, (8) There could be no 
competition as in the case of

. 
 water reservoirs which 

might supply several different localities, and where 
competition might arise. 

In this case the market value of the land and land 
covered by water has to be arrived at. if in fact its 
peculiar adaptability for harbour purposes be taken into 
account it would add to its market value. I am left in 
ignorance on this point. The price paid by the defendants 
for this particular harbour right has not been furnished. 
I do know that they have allowed it to be disused and 
filled up, and no harbour existed at the time of the expro-
priation. According to the evidence of Arens, the engineer 
of the defendants, it would cost $150,000 to dredge for 
harbour purposes, and $40,000 additional for the con-
struction of piers, and McDonald's interest in the pond 
would have to be acquired. 

I deal with the question irrespective of special adapt-
ability for harbour purposes. The value of the stone I 
do not take into account. See Streatham & General 

(1) [1908] 1 K. B., p..671. 	 (2) [1909] 1 K. B., p. 16. 
25M 	 (3) 2nd, ed. p. 
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1909  Estate Co. y. The Commissioners of Her Majesty's Works 
THE KING and Public Buildings (before the Divisional Court) (1) 

THE 	(and before the Court of Appeal) (2). 
INVERNESS 	In a case of this nature it is difficult no doubt for coun- RAILWAY 
AND COAL sel to furnish evidence as to values. I am inclined to Co. 

accept the evidence of the witnesses for the Crown. 

$ 1,855 00 
If the defendants are allowed $2,000 and interest, I 

think they will be fully compensated. 
The defendants are entitled to their costs. 

Judgment accordingly. 

Solicitor for the plaintiffs : W. H. Fulton. 

Solicitor for the respondent : R. 1. Macllreith. 

(1) (1838) 52 J. 1. 615. 	 (2) 4 Times L. R. 76G. 

Reasons for 
Judgment. McLean, McInnes and McIsaac place a value of $75 an 

acre for the three acres of upland to the west of the pier. 
McIsaac places a value on the 17 acres of beach at $30, 
and on the 32 acres of land covered with water, at $35 
an acre. 

	

In all 3 acres at $75.00 	$ 225 00 
17 	« 	30.00 	510 00 
32 	35.00   1,120 00 



VOL. XII.] 	EXCHEQUER COURT REPORTS. 	 389 

IN THE MATTER of the Petition of Right of 

JOHN P. LEGER..  	SUPPLIANT ; 

AND 

HIS MAJESTY THE KING.. 	RESPONDENT. 

Government railway—Damage cowed by fire from locomotive—Liability—
Government Railways Act, sec. 5, sub-sec. (j)—Noifeasance-7 & 8 
Edw. VII. c. 81, sec. 2, sub-sec. 8—Application. 

While the Minister of Railways and Canals, under the provisions of sec. 5, 
sub-sec. (j) of the Government Railways Act, is empowered to repair 
buildings used in connection with the Government Railways, he is 
not compellable to do so ; and his omission to make such repairs is 
not negligence within the meaning of sub-sec. (c) of sec. 20 of the 
Exchequer Court Act. 

2. In the absence of liability therefor created by statute the Crown is not 
liable for mere non-feasance. Leprohon v. The Queen, (4 Ex. C. R. 
100) ; Davies v. The Queen (6 Ex. C. R. 344) ; Sanitary Commissioners 
of Gibraltar y. Orfiila (L. R. lb A. C. 400) ; hlclJ ugh v. The' Queen 
(6 Ex. C. R. 374) ; Hamburg American Packet Co. v. The King (6 Ex. 
C. R. 150). (1). 

PETITION OF RIGHT for damages arising out of a 
fire alleged to have been started by a locomotive on a 
Government railway. 

The facts are stated in the reasons for judgment. 

June 9th and 10th. 

The case came on for hearing at St. John, N.B. 

M. G.. Teed, K C, and F. J. G. Knowlton, for the 
suppliant ; 

J. P. Byrne, for the respondent. 

Mr. Teed, contended that the evidence showed beyond 
all doubt that the fire was started by a locomotive on the 

(1) NOTE :—In this case no negligence of any officer or servant of the 
Crown was found, and the provisions of 7 & 8 Edw. VII. c, 31, 
sec. 2, sub-sec. 2, were applied as to the amount of damages recoverable. 

1909 

Sept. 13. 
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1909 	railway. (Cites Canada Southern By. Co. y Phelps (1) ; 
LEGER Grand Trunk By. Co. v. Rainville (2) ; Smith v. London 

V. 
THE KING. & Southwestern By. Co. (3). 
Argument It is upon the Crown to show that its servants have 
ei'el,  not been negligent under the provisions of 7 & 8 Edw. 

VII., c. 31, sec. 2, sub-sec. 2. They have not discharged 
that burden. 

The Crown is also liable for not keeping the roof of 
the shed in repair, on the principle of law that everyone 
is obliged to so deal with his property as not to injure 
his neighbor. Operating a railway is a business liable 
to injure adjoining properties by fire. It is, therefore, 
incumbent upon the owner of the railway to keep his 
own buildings in such a state of repair as will minimize 
the risk of fire spreading to the buildings of his neighbor. 
Cites Vaughan v. Menlove (4) ; Beven on Negligence (5) ; 
Scott v. London Dock Co. (6). 

It was the intention of Parliament to widen the liability 
of the Crown by adopting the provision of the general 
Railway Act with regard to fires started on the railway. 
Cites Blue y. Bed Mountain By. Co. (7). 

Mr. Byrne argued that but for the new provision as to 
liability for fires started by locomotives on the railway 
the suppliant would be out of court. He is therefore 
entitled to a share of the $5,000 fixed by the Act 7 & 8 
Mw. VII. c. 31 as the maximum amount payable by the 
Crown in respect of damages arising from a fire started 
by a locomotive on the railway, and to no more. He has 
failed to prove negligence against the Crown, and the' 
evidence is that modern and - efficient appliance were 
used in the locomotives to prevent the escape of fire. 
Cites Beven on Negligence (8). 

Mr. Teed replied. 
(1) 14 S.C.R., 132. 	 (5) 3rd Ed. 496. 
(2) 29 S.C.R., 201. 	 (6) 3 H. & C. 601; 13 Am. & Eng. 
(3) L.R. 5 C.Y. 98; L.R. 6 C. Ency. Law 2nd ed. p. 404vo, "Fire." 

P. 14. 	 (7) 12 B. C. R. 460. 
(4) 3 Bing. N. C. 468. 	 (8) 3rd ed. p. 309. 
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CASSELS. J., now, (September 18th, 1909), delivered 	1909 
judgment. 	 LEGER 

This is a petition of right, the trial of which took place THE limo. 
before me at St. John on the 9th• June, 1909. 	Reasons. for 

The suppliant claims the sum of $17,500 as damages Judgment. 

by reason of the destruction by fire of his hotel buildings, 
barns, etc. The buildings of the suppliant were situate 
at Bathurst, near the station buildings of the Intercolonial 
Railway. A fire started on the roof of the freight shed 
in the early morning of the 25th May, 1908, and spread 
to the buildings of the suppliant, which were completely 
destroyed. 

The suppliant alleges that the fire occurred through 
sparks or cinders emitted from an engine of the Inter-
colonial Railway, and that the engine in question was not 
provided with proper appliances. The suppliant also 
alleges that the roof of the freight shed was in an improper 
state of repair, the shingles being loose, allowing cinders 
to get under them and so making the probability of fire 
more likely than if it were in a good state of repair. His 
contention is that it was the duty of the railway authorities 
to keep the roof of the freight shed in ,a proper state of 
repair so as to minimize as far as possible the danger of 
fire. The contention of the suppliant is that even if the 

. engine were furnished with all the necessary appliances 
to minimize the escape of sparks or cinders, nevertheless 
if the fire was caused by sparks or cinders emitted from 
an engine that the respondent is liable by reason of the 
negligence of the railway in allowing the roof of the 
freight shed to get into such a state of disrepair as to 
make a fire probable. 

An alternative claim is based upon the provisions of the 
statute 7 & 8 Edward VII., cap. 31, section 2, sub-
section 2. 

This sub-section reads as follows :— 
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1909 	" 2. Whenever damage is caused to property, by a fire 
LEGER started by a railway locomotive working on the railway, 

V. 
THE KING. His Majesty, whether his officers or servants have been 

Reasons for guilty of negligence or not, shall be liable for such dam- 
Judgment. ages : Provided that, if it is shewn that modern and effi-

cient appliances have been used, and that the officers or 
servants of His Majesty have not otherwise been guilty 
of any negligence, the total amount of compensation recov-
erable under this sub-soction shall not exceed five thous-
and dollars, and it shall be apportioned among the parties 
who suffered the loss as the court or judge determines." 

In the event of the suppliant being entitled, to claim 
under the provisions of the statute a portion of the $5,000, 
and his right, if any, being limited to a claim under, this 
statute, the suppliant, by consent of counsel for sup-
pliant and respondent, is entitled to judgment for the 
sum of $3,284.67. 

In the event of the suppliant being entitled to damages 
for the total loss occasioned to him by reason of the des-
truction of his premises, the question of the amount of 
damages is to be referred to the Registrar. 

Since the trial I have carefully perused the evidence 
as extended by the stenographer, and also the various 
exhibits, and I remain of the opinion I expressed at the 
trial as to the proper finding on the facts. I think on 
the evidence that the only conclusions that should be 
arrived at are as follows :- 

1. That the fire in question originated from sparks 
emitted from the engine of the railway. The fire could 
not have been started in any other way so far as the 
evidence adduced before me discloses. See Canada 
Atlantic Ry. Co. v. 11loxley (1). 

2. The engine in question was equipped with all 
modern and efficient appliances, and the Crown has saved 

(1) 15 S.C.R. 145. 
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itself from liability so far as any claim is based upon 	19°9  

negligence in operating an engine defectively equipped. 	LEGER 

I am of opinion that the roof of the shed in which the TRE KING. 

fire originated was in a defective state of repair. The Reasons 
for 

shingles were in such a state as to allow cinders to get Judgment 

under them and to make a fire more probable than if it 
were in good repair. 

The first question is whether any duty exists on the 
part of the Crown towards the suppliant to keep its own 
buildings in repair so as to minimize the risk of fire to 
its own premises, and if so, and the fire spreads across 
the road to the suppliant's premises, is the Crown liable ? 

The second question is what is the meaning of the 
sub-section of the statute 7 & 8 Edw. VII., if. the pre- 
vious question is decided in favor of the respondent, and 
is the suppliant entitled-to recover portion of the $5,000 ? 

In answer to the first question, I am of opinion that 
the Crown is not liable by reason of the non-repair of the 
roof of the shed in question. But for the provisions of 
the statute 7 & 8 Edw. VII., cap. 31, s. 2, s-s. 2, there 
would, in my opinion, be no liability.. This statute creates 
a liability on the part of the Crown to the extent of $5,000, 
notwithstanding that modern and efficient appliances 
have been used for the prevention of fire, leaving the 
liability in a case in which the officers and servants of 
His Majesty have been guilty of negligence as before 
the passing of the statute. But for statutory provisions 
the Crown would not be liable. 

The Exchequer Court Act, section 20, sub-section 
(e) provides that the Exchequer Court shall bave 
exclusive original jurisdiction to hear and determine 
"every claim against the Crown arising out of any death 
or injury to the person or to property on any public work, 
resulting from the negligence of any officer or servant of 
the Crown, while acting within the scope of his duties or 
employment." 
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1909 	Does the case come within the purview of this section 
LEGER 	Under the provisions of the statute respecting Govern- 

THE KING. ment Railways, cap. 36, R. S. C. 1906, it is provided by 
Reasons tor section 5, sub-section (j) that the Minister may from time 
Judgment. 

to time repair buildings. I know of no principle of law 
which compels the Minister to do so. I am bound by 
decisions which decide that the Minister is not an officer 
or servant of the Crown within the meaning of this sec-
tion 20, sub-section (c), of the Exchequer Court Act. See 
McHugh v. The Queen (1) ; Hamburg American Packet 
Co. v. The King (2). 

There is no evidence before me of any instructions to 
any officer or servant of the Crown to repair, or of any 
funds appropriated for that purpose. 

In the absence of liability therefor created by statute 
the Crown is not liable for mere non-feasance. Leprohon 
v. The Queen (3) ; Davies v. The Queen (4) ; Sanitary 
Commissioners of Gibraltar v. Orfila (5) ; McHugh v. The 
Queen (6) ; Hamburg American Packet Co. v. The King 
(7). 

On the other branch of the case I think the suppliant 
is entitled to succeed. The fire was started-by a locomo-
tive working on the railway. See Jaffrey v, Toronto 
Grey & Bruce Ry. Co. (8) ; Canada Southern Railway Co. 
v. Phelps (9). 

The suppliant is entitled to judgment for $3,284.76, 
and the costs of the action. 

Judgment accordingly. 

Solicitor for suppliant : M. G. Teed. 

Solicitor for respondent : E. L. Newcombe. 

(1) 6 Ex. C.R. 374. 	 (5) L. R. 15 A.C. 400. 
(2) 7 Ex. C.R. 15G, at p. 176. 	(6) 6 Ex. C.R. 374, at p. 382. 
(3) 4 Ex. C.R. 100, at pp. 110, 112. 	(7) 6 Ex. C.R. 1;;0, at p. 176. 
(4) 6 Ex. C.R. 344, at p. 350. 	(8) 23 U.C.C.P. 553. 

(9) 14 S.C.R. 132. 
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THE SING ON THE INFORMATION OF THE } PLAINTIFF ; 
ATTORNEY-GENERAL OF CANADA .......... 

AND 

MARGARET HAYES, FINBAR 
HAYES AND FRANCIS Mo- DEFENDANTS. 
DOUGAL. 	  

Expropriation—House in good repair—Special ' adaptability for apartment 
purposes—Compensation. 

Certain premises situated on a city street were expropriated by the Crown 
for the erection thereon of public buildings. The house although not 
a new one was well and solidly built, and the owner claimed that it 
possessed special adaptability for the purpose of being used as apart-
ments or flats. 

Held, that the compensation'for the property was to be assessed in respect 
• of its market value, and that upon the facts the alleged special 

adaptability was not an element of such value. Lucas and Chesterfield 
Gas and Water Board ( [1909], 1 K. B. 16) referred to. 

THIS was a case of expropriation of certain property 
within the City of Ottawa for the purpose of erecting a 
public building thereon. 

The facts are stated in the reasons for judgment. 

April 26th and 27th, 1909. 

The case now came on for hearing. 
A. W. Fraser, K.C., and D. H. McLean for the plaintiff; 

G. F. Henderson, K.C., and E. J. Daly for the defend-
ants Hayes. 

D. j. _McDougal for the defendant McDougal. 

Mr. Henderson contended that the property was 
especially adapted for thé purposes of apartments or flats. 
It was in a locality convenient to the public buildings 
and business houses, and within a few minutes walk of 
the river bank with its fine scenery and boating facilities. 

1909 

May 21. 
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1909 	Mr. Fraser relied on Lucas and Chesterfield Gas and 
THE KING Water Board (1), as establishing that there was no 

v. 
HAYES. element of special adaptibility in the compensation to be 

Reasons for assessed in this case. 
Judgment. 

CAssELS, J., now (May 21st 1909), delivered judgment. 
The information is filed to have the value ascertained of 

property owned by the defendant Margaret Hayes expro-
priated by the Crown. 

The property in question is situate on Sussex Street, 
about 330 feet north of St. Patrick Street and about 1886 
feet north of Rideau Street. Unlike the Condon and 
Murphy properties, the values of which I have dealt with 
(2), the property in question is valued by the defendant 
as residential property distinguished from mercantile 
property. 
'The property in question has a frontage on Sussex • 

Street of 132 feet with a depth of 155.76 feet. There is 
no street in the rear. 

The Crown tendered the sum of $17,500. The defen-
dant claims the sum of $40,000. 

The valuation has to be ascertained as of the 24th 
January, 1908. 

In this case a considerable portion of the evidence 
taken in the case of The King v. Condon (3) as to the 
growth of the city of Ottawa, the various improvements 
such as parks, Interprovincial bridge, etc., all tending to 
the appreciation of values, has been accepted. 

There is no doubt that the value of property has 
increased largely during the last ten years in some loca- 
lities to a greater extent than in other localities. 

On the premises in question is erected a valuable house, 
solidly and well built, erected a good many years ago by 
Hamilton Brothers. The main part of the house has a 

(1) (1910,) 1 K. B., 16 	 p. 270 ; and The King v. Murphy, post, 
.(2) See The King v. Condon, ante p. 401. 

(3) Ante p. 275. 

~-~ 
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frontage of 45 feet on Sussex Street by a. depth of 75 feet. 	1  
There are stables in the rear not at present in good repair. THE KING 

• The defendant bases her claim for a large amount of HAVES 

compensation compensation on the special " adaptability " of this pro- Reasons for 

perty for apartments, or flats. 	 Judgment. 

A large amount of evidence has been given as to the 
cost of reconstructing the present buildings for apartment 
purposes, the probable return, and the investment etc. 
I will deal with this aspect of the case later. 

A considerable portion of the evidence is . as to what 
the buildings originally cost and what the value would 
be at the present time if a building of a similar character 
were erected. These witnesses ignore the market value 
at the time of expropriation. 

For the defendantwitness Cole places 
the value of the buildings at 	$ 20,000 00 

And the value of the land at $121.00 
a foot frontage   16,000 00 

$ 36,000 00 
Witness McDermott values the ]and 

at. 	...  	.$16,00i, 00 
And the buildings at 	  20,000 00 

$ 36,000 00 
Witness Noffke values the buildings 

at......   	$ 25,407 00 
Witness Askwith values the build- 

	

ings at    24,769 00 
Witness Stewart for the Crown 

places the selling value at... 	 17,000 00 

He values the land 'at , 	$ 5,000 00 
And the buildings at.. 	. 12,000 00 

$17,000 00 
His valuation of $17,( 00. is based on the selling 

value. 
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1909 	Witness Stuart values the building, 
THE KING 	 as it is, to build at..... 	$ 15,217 00 

V. 
HAYES. 	His view is that it cost approximately $19,113 , but 

Reasons for would require a considerable expenditure to make it a 
Judgment. 

first class house. 
Witness Link, an employee of the 

Hamilton Bros., states the cost 
from $18,000 to  	$ 22,000 00 

Witness Lebel values the land at 	4,000 00 
And the buildings at 	  13,000 00 

$17,000 00 
I have but little doubt that the buildings would cost 

to build at the time of the expropriation about $20,000. 
What I have to arrive at is the fair market value at the 
time of the expropriation, namely, 24th January, 1908. 

Mrs Hayes purchased the property in question on the • 
13th October, 1889 for the sum of $8,000.00. She is 
receiving the sum of $30 a month for a portion of the 
lower flat. 

On the 28th February, 1905, she gave an option on the 
property to one Taggart, terminable on the 15th July, 
1905, for the sum of $15,000. Cole, a witness for the 
defendant, states that the property was worth at the time 
of his giving evidence $2,000 more than on the 24th 
January, 1908. He also states that during the last ten 
years property in that locality has increased about one 
hundred per cent. • 

Reference has been made once or twice to improvement 
by reason of the proposed expenditure of $100,000 to be 
made by the Grand Trunk Pacific on Nepean Point. There 
is no legal evidence before me on this point. 

Having regard to the price paid by Mrs. Hayes for the 
property, the option given on the 28th February, 1905, 
and the prices paid by the Crown for adjoining properties , 
all set out in the evidence of Riopelle, more particularly 
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the Oliver property,.the Lemieux property etc., I am of 	1909 

opinion that if the defendant is allowed the sum of $20,000 TxE KING 

she will be fully recompensed for the market value, HAVY.  ES. 

allowance for compulsory expropriation, contingencies, Reasons for 
Judgment. etc. . 

As T have stated, the Crown witnesses . Stewart and 
Lebel place . the selling value at $17,000 without 
making any allowances. 

Mr. Henderson put forward a strong argument on the 
plea of special adaptability for an apartment house or 
flats. 

According to Rogers, a witness for the defendant, the 
idea of apartment buildings was a suddén growth since 
1st January, 1908. 

Noffke, the architect, stated that he did not place much 
stress on the apartment house question ; that it was sprung 
on him on the spur of the moment. 

The suitability for apartments or flat purposes is some-
thing that would necessarily be taken into account in 
arriving at the market value. It is something that 
would add to the value in the market. There was and 
is any quantity of property in the neighborhood equally 
suitable. No apartment house has been erected in that 
locality. 

In addition to the case of The King y. Dodge (1), 
referred to in the judgment in the case of The King v. 
Condon, I would quote from the language of Fletcher-

' Moulton, L. J.. in the case of Lucas and Chesterfield Gas 
and Water Board (2). He states at page 29 as follows 

" The principles upon which compensation is assessed 
when land is taken under compulsory powers are well 
settled. The owner receives for the lands he gives up 
their equivalent, i.e., that which they were worth to him 
in money. His property is therefore not diminished in 

(1) 38 S.C.R. 149. 	 (2) (1909) 1 K. B., 16. 
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1909 	amount, but to that extent it is compulsorily changed in 
THE KING form ". 

V. 
HAYES. 	" The question has arisen only in the cases where the 

RPa90ns for special adaptability is for the purposes for which lands 
Judgment. are required only when used for works of public utility, 

which are naturally different from the uses to which lands 
are put while in private hands, and which therefore do 
not necessarily influence the price which such lands 
command in the market " (p. 30). 

" The land in question is by its position and conforma-
tion marked out as a favorable site for an impounding 
reservoir to collect water for the public supply of a 
district." (p. 30). 

In the case of Countess Mary Ossalinsky and Mayor et 
al. of Manchester, reported at length in Browne & Allen's 
Law of Compensation (1), the principles of ascertaining 
values are fully discussed by Grove, J., at page 661. 

Stephen, J., at page 669, refers to the particular land : 
" As to this particular piece of land, I will not say it is 

unique, but it is very nearly unique ; it is one of the 
small number of places which is capable of being made 
into a reservoir which would supply any towns with 
which they might be connected ". 

I allow the sum of $20,000 and costs. Provision 
must be made for the payment of the mortgage. Interest 
will run from the 24th January, 1908 ; the rents due can 
be set off. 

Judgment accordingly. 

Solicitor for plaintiff : D. H. McLean. 

Solicitor for defendants Hayes : E. J. Daly. 

Solicitor for defendant McDougal : D. J. McDougal. 

(1) [1903] 2nd ed. at page 659. 
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BETWEEN 

THE KING- ON THE INFORMATION OF THE 1 PLAINTIFF 
ATTORNEY-GENERAL OF CANADA 	} 

AND 

SABINA MURPHY AND GEORGE 
DEFENDANTS. MURPHY 	 

Expropriation, Market value — Sales of adjoining property—Basis of 
valuation. 

In assessing compensation in a case of expropriation of land, the sales of 
adjoining properties affords a safe primat facie basis of valuation. 

THIS was a case of expropriation of certain lands and 
premises in the City of Ottawa for the purpose of erect-
ing public buildings thereon. 

April 23rd and 26th, 1909. 

. A. W. Fraser, K. C., and H. W. McLean for the 
plaintiff; 

H. Fisher and E. J. Daly for the defendants. 

1909 

May 19. 

CASSELS, J.,.now (May 19th, 1909,) delivered judg- , 
ment. 

This is an information filed on behalf of the Crown 
against Mrs. Sabina Murphy and George Murphy, her 
husband, to have the value ascertained of certain lands 
situate on the west side of Sussex Street. 

The action was discontinued against George Murphy. 
The land iu question has a frontage of 38f feet on 

. Sussex Street, with a depth of 155 feet and 9 inches run- 
ning back to Mackenzie A venue. 

The Boyden lot, 98 feet, fronting on Sussex Street 
adjoins on the north, and the Condon property, as to the 
value of which I delivered judgment recently, adjoins the 
Boyden property on the north. 

26 
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1909 	The Murphy property is situate a little over 100 feet 
THE KING nearer Rideau Street than the Condon property. 
Mu PwIy, 	The Condon case differs from the present case inas- 

Reasons for much as in the Condon case the question of the value of 
anagmenr' the good-will had to be considered. 

The lands and buildings have to be valued as of the 
24th December, 1907. Considerable evidence adduced 
in the case of The King v. Condon (1) was by consent 
received as evidence in this case, such as the evidence 
showing the growth of Ottawa, etc. 

I do not propose to repeat what I have written in the 
Condon case as to the principle of valuation. 

The Crown offered the sum of $16,000. The defendant 
claims the sum of $35,000. 

I agree with the view of the witnesses who state that 
the property should be viewed as a Sussex Street property 
with a depth of 155 feet and 9 inches running back to 
Mackenzie Avenue. 

The main building has a frontage on Sussex Street of 
33i feet, with a depth of 72 feet. The house over the 
stores fronting on Sussex Street is entered from Mac-
kenzie Avenue. 

The idea of building an apartment house fronting on 
Mackenzie Avenue is to my mind absurd, aEd I think 
the witnesses who are of this view have a more accurate 
knowledge of the situation than those who conceived 
such an idea during the progress of the trial. To place 
an apartment house on a lot 33 feet by 75 feet (without 
the right to light either north or south seems to be an 
absurdity. The erection of such a building would prac-
tically destroy the value of the present house. 

The ideas of the witnesses vary very greatly as they 
happen to be either witnesses for the plaintiff or the 
defendant. 

(1) Ante p. 275. 



VOL. XII.] 	EXCHEQUER COURT REPORTS. 	 403 

For the defendant, Noffke, an archi- 	 1909 

tect, places the value of the build- 	 THE KINC4 
V. 

ings at  	$16,738 84 	MURPHY. 

Reasons for Witness Pratt values the land at 	$ 10,000 00 	Judgment. 

And the buildings at,     15,433 00 

$ 25,433 00 

Witness Morris values the land at 	$16,000 00 
And the buildings at 	  17,000 00 

$ 33,000 00 

Witness Askwith values the land 
at  	 $10,000 00 

And the buildings at 	  15,305 00 

$ 25,305 00 

Witness McDermott values the land 

	

at.    $18,850 00 

	

And the buildings at   16,000 00 

$ 34,850 00 

For the Crown, , witness Stewart, the Assessment Com- 
missioner for the City of Ottawa, values the land at the 
sum of 	 $ 4,100 00 

	

And the buildings at    12,000 00 

$16,100 00 
Witness Brown values the land at...$ 4,125 00 
And the buildings at.   11,836 00. 

Witness Stuart values the. buildings 
at  	$11,167 00 

Witness Lebel values the.land at...$ 4,200 00 
And the buildings at    11,300 00 

. $15,500.. 0.0 
204 
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1909 	I propose first to deal with the value of the land. 1 
"THE KING put aside as valueless the evidence given by Morris, who 
MURPHY. places the value of the land at $500 per foot frontage. 

Reasons for He places the value of what is called the Bishop pro- 
Judgment. 

----- 	perty sold to Mr. Ewart at (for the land alone) $250 a 
foot frontage. This lot has a frontage on Sussex Street 
of 107 feet. It is a corner lot, the southeast corner of 
St. Patrick and Sussex. On this property are valuable 
buildings, not so well built as the buildings of Mr. 
Murphy. 

Morris purchased this property, seven, eight or nine 
years ago (speaking of the date when giving evidence) 
for $6,500 or $7,000 including the buildings. On the 
25th August, 1906, he resold to Mr. Ewart for $17,000. 
The evidence would show that between August, 1906, 
and 1st January, 1908, there has been but little increase. 

$250 a foot for 107 feet means $26,857 for the land 
alone without the buildings. 

Pratt, who gave his evidence in a very fair and impar-
tial manner, states that Sussex Street forty years ago was 
the main street of Ottawa. 

He further states that the value of land on Sussex 
Street was not as high in 1900 as in 1874. 

He also states that between 1900 and 1st January, 
1908, land on Sussex Street has appreciated in value about 
75 per cent. 

Mrs. Murphy purchased the lands in question in 1871. 
She paid $3,250, or practically $100 per foot. 

I think if she is allowed $200 per foot frontage, or 
$6,300 she will receive fair and full compensation. 

In valuing the buildings most of the witnesses seem to 
take the cubic contents and what it would cost to erect 
them at the present time. 

The question I have to deal with is the market value 
at the date of the expropriation. The sales of adjoining 
property is prima facie a safe basis. 
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Riopelle shows the prices paid for adjoining properties. 
They are all set out in Exhibit No. il in the Condon 
case. We also have the Ewart purchase and other 
purchases.

•   It maybe that the knowledge as far back as 1901, of 
the prospective expropriation by the' Crown, had the 
effect of depreciating the west side of Sussex Street for 
mercantile purposes and benefiting Dalhousie Street. 

I think if Mrs. Murphy is allowed the sum of $20,000 
for land, buildings, compulsory expropriation, expense of 
moving, etc., it would be a fair allowance. • 

This amount should be paid with interest from ,14th 
December, 1907, together with costs of action. 

Jùdgment accordingly. 

solicitor for plaintiff: D. IL McLean. 

solicitors for defendants : Murphy & Fisher. 

405 

1909 
THE Kixo 

v, 
MvRPxr. 

Reasons.tor 
Judgment. 
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1909 DANIEL GILLESPIE, J. WILLIAM 
Sept. 14. 	GILLESPIE AND D. PAUL GIL- SUPPLIANTS ; 

LESPIE 	 

AND 

HIS MAJESTY THE KING. 	RESPONDENT. 

Expropriation—Foreshore — Title — Special adaptability of property for 
wharf purposes—Value to ousner—Compensation. 

• In this case certain lands which fronted on a public harbour owned by the 
Crown in right of the Dominion of Canada were expropriated for the 
purpose of forming the shore end of a wharf extending out into such 
harbour. The suppliants had no grant and claimed no title to the 
beach or the land covered with water at medium high title. The 
suppliants claimed that the special adaptability of the lands for wharf 
purposes should be considered as adding a very large value to the 
same in assessing compensation. 

Held, that as the suppliants did not own the land covered by water nor the 
beach, that such special adaptability was not to be considered. 

THIS was a case of expropriation of land for the pur- 
poses of a public wharf. 

The facts are stated in the reasons for judgment. 

June 23rd, 1909. 

The case came on for hearing at Halifax, N. S. 

T. R. Robertson for the suppliants, argued that under 
the decision in Lucas and Chesterfield Gas ' Water Board 
(1), the special adaptibility of the land for wharf purposes 
had to be considered by the Court and damages assessed 
in respect of it. He referred also to In re Gough and Water 
Board (2). 

H. Mellish, K. C., for respondent, contended that the 
remaining property of the defendants had been benefited 
by the expropriation. Heretofore useless land will now 
become valuable by the construction of the wharf. 

(1) [1949] 1. K. B., 16. 	 (2) [1904] 1 K. B., 417 
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Mr. Robertson replied, citing Coulson & Forbes on. 1909 

judgment. 
This was a petition of right tried. at Halifax on the 

23rd June, 1909. 
The suppliants Daniel Gillespie, J. William Gillespie 

and D. Paul Gillespie claim as against the Crown the 
sum of $2,500 damages for the value of certain lands 
expropriated for the purpose of forming the shore end of 
a wharf extending out into the harbour of Parrsboro at 
the upper end of the basin of Minas in the Province. of 
Nova Scotia. 

The area of land taken by the Public Works Depart-
ment is one rood, eight poles, slightly over one-fourth of 
an acre. 

The evidence as to that portion of the Basin of Minas 
where the wharf is constructed forming a portion of the 
harbour of Parrsboro is meagre. 

It was asserted by counsel for the Crown, and not 
contradicted, that the title to the soil is vested in the 
Crown as representing the Dominion. This is not 
contradicted, by counsel `for the suppliants, and the evi-
dence tends to show that the water at the point in question 
formed a part of the harbour prior to Confederation. 
The only evidence adduced was on the part of the suppli-
ants. Dyas says vessels had always used the beach at the 
point in question when covered with water for harbourage 
purposes. Locke, an official of the Department, states he 
surveyed the harbour, and places the entrance to the 
harbour at a point further east than the place in question. 

In Bligh's Orders in Council, cap. 80, page 706, an 
order in council is set out defining the limits of the har-
bour. It appears that the order in council is; dated the 

(1) Ed. 1902, p. 14. 

Waters, (1). 	 GILLESPIE 
V. 

THE KING 

CASSELS, J. now (September 14th, 1909), delivered Reasons Cor 
Judgment. 
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1909 

GILI,F.SPIF 
V. 

TRE Klxr~ 

Reasons for 
Judgment 
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30th October, 1880. It was passed pursuant to 36 Vict. 
cap. 9, sec. 14 as amended by 37 Vict., cap. 34, sec. 14. 
The harbour is stated to extend east to 1foose Creek. I 
think, although the evidence is not clear, that this Moose 
Creek is shown on the plan, Exhibit No. 11, further to 
the east than the location of the wharf marked at point 
"L" on the plan, Exhibit No. 11. I think it should be 
held that the place in question formed part of the harbour 
of Parrsboro and is vested in the Crown for the Dominion 
under The British North America Act. If it did not 
form part of the harbour, then at the time of Confedera-
tion it would have been vested in the Crown representing 
the Province of Nova Scotia under the judgment of the 
Board of the Privy Council in the Fisheries Case (1). 

The suppliants claim no title to land covered with water 
at medium high tide water. 

The navigability of the harbour depends on the flow 
of the tide which rises to a very great height at the point 
in questiun. The wharf in question is about .half a mile 
from the centre of Parrsboro town, a town containing 
between 3,000 and 4,000 inhabitants, and is situate within 
its limits. The contention of the suppliants is that the 
place where the wharf is constructed is the only reason-
ably available spot in the localitÿ for a wharf. An equally 
available situation for a wharf is about three chains fur-
ther west, but a wharf built at that point would require 
to have an additional length of 125 feet to reach deep 
water. A wharf or wharves could be built further east, 
but would be exposed to the prevailing westerly and 
southwesterly winds sweeping in from the Bay of Fundy; 
and a wharf exposed to these winds would cost a much 
larger sum of money, as an L would have to be constructed 
to afford shelter at such a wharf. The wharf at the point 
in question is protected by the neck of land on the point 
of which Partridge Island Lighthouse is erected. 	• 

(1) [1898] A. C. 704. 
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The advantage of the wharf at, the point in question 	1909 

is claimed to be that there is a period of navigability for GILLEBPIE 

about four hours permitting steamboats to reach the THE  'LNG. 
wharf, unload; or land, and depart and return with the Reasons for 

same tide. 	 Judgment. 

Possession of the land in question was taken by the 
Crown on the 30th April, 1902, and the wharf constructed. 
The plan and description were filed on 9th April, 1907. 

The suppliants base their claim for the large sum claimed 
on the fact of the special adaptability of the land' in 
question for wharf purposes. The Crown denies the title 
of the suppliants, The title in one Owen McGuirk is 
admitted, but it is contended .that the land in question , 
did not form part of lot six, and did not pass by his will. 
Owen .  McGuirk died prior to the 25th May, 1900 (See 
Will and Certificate, Exhibit No. 6). Between the beach 
lot in question and lot six, as set out on the plan, a public 
highway appears to have been reserved but not in fact 
laid out on the ground. 

Owen McGuirk's will reads :— 
' "Fourthly, I give and bequeath to Charles Henry 
McGuirk Lot No. 6 in said Deed dated 23rd of March, 
1881, from Caroline Ratchford to Owen McGuirk as shore 
lands." 

This deed of the 23rd March, 1881, granted the lands 
as follows :-- 

" All those certain.tracts, pieces or parcels of land lying 
and being in Parrsboro aforesaid on the eastern side of • 
Partridge Island River known as lot nûmbered five, six 
and seven in the division made by L Olney Lewis, deputy 
surveyor of the lands originally granted to James Cameron 
and John Law, the said lots fronting on a line of road 
received for th'e accommodation of all the lots in said 
division, and . which extends from, the south of, lot 
No.'One at the inside of the beach, north forty, degrees west 
eighteen chains to the western . angle of lot.. No. Nine 
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1309 	in the same division, each lot having a frontage of two 
GILLESPIE chains on said reserved road, and extending back the 
THE 

 
V. 
	same width, north fifty degrees east thirteen chains more 

Reasons  for or less to the southwestern side of another road reserved 
Judgment. 

along marsh on the front of McGuirk's land, the latter 
road to have also a right of way to the main road to Mill 
Village and likewise to the shore of said river. Also so 
much of the marsh and gravel beach in front of the lots 
five, six and seven as will be comprehended within an 
extension of the side lines of said lots to the said river, 
together with all and singular the easements, tenements, 
hereditaments and appurtenances to the same belonging 
or in anywise appertaining, with the reversion and rever-
sions, remainder and remainders, rents, issues and profits 
thereof, and all the estate, right, title, interest, claim, 
property and demand both at law and in equity of the 
said Caroline Ratchford, Julia Anne R itchford and 
Charles Edward Ratchford, of, in, to or out of the same 
or any part thereof." 

The division plan cannot be found. The suppliants 
contend that the effect of this will coupled with the deed 
is to extend lot six so as to comprise the land in question, 
and- that Owen McGurk in devising the lands as shore 
lands intended to pass the beach. I incline to the view 
that this contention is correct. If the beach in question 
did not pass by the will, then Owen McGuirk died intes-
tate as to these beach lands in question and the title 
passed to his heirs. All the heirs have conveyed to the 
suppliants prior to the filing of the petition. The Crown 
in the description attached to the registered plan describes 
the beach lands in question as part of lot six. I find that 
the suppliants have proved their title. 

As to the damages to be allowed, Mr. Robertson in his 
argument presented a very forcible and plausible case in 
favour of his contention that the special adaptability 
of the land in question for wharf purposes should be con- 
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sidered as adding a very large value to the land expro- 
priated. 	 GJI;LESPD 

Reliance is placed upon the case of Lucas and Chesterfield THE KING. 

Gas & Water Board (1), and the class of cases there 
Reasons for 

cited, most of which are reported in full in Browne & Judgment. 

Allan's Law of Compensation (2). (In most of these cases 
the intrinsic value of the land taken was on or in the 
land itself). The land formed by itself, or in connection 
with other lands, a natural reservoir. There were also 
possible purchasers, as in the Countess Ossalinsky case (3). 

In the Lucas case Vaughan Williams, L.J., refers to the 
property in question as " the natural and peculiar adapt-
ability thereof for the construction "of a reservoir" (3). At 
p. 25 he refers to the case of lands adjoining large 
works the owner of which would likely be willing to pay 
a larger price, etc. There would be no right of expro-
priation in the case put. At page.27 it is laid down 

"Arbitrators are not to value the land with reference 
to the particular purpose for which. it is required. 	 
You must not look at the particular purpose which the 
defendants..... 	are going to put land to when they 
take it under parliamentary powers 	for any special 
purpose ". 

Again, at page 28 :— 
They should " value the possibility and not the.realized 

possibility ". 
Fletcher-Moulton, L.J., at page 29, says that it must 

be estimated; on "the value to him and not on the value 
to the purchaser ". 

And at page 31 : -- 
"The decided cases seem to me to have hit upon the 

correct solution of this problem. To my .mind they lay 
down the principle that where the special value exists 
only for the particular purchaser.  who has obtained powers 

(1) [1900] 1 K.B.16. 	 (2) 2nd Ed. p. 659. 
(3) [1909] 1K.B. 34. 
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1909 	of compulsory purchase it cannot be taken into consider- 
GILLEsPIE ation in fixing the price, because to do otherwise would 
THE KING. be to allow the existence of the scheme to enhance the 
Reasons for value of the lands to be purchased under it." 
Judgment. 

	

	
Crzpp's Law of Compensation (1) at page 117, puts it 

th us :— 
" An owner is entitled to have the price of his land 

fixed in reference to the probable use which will give 
him the best return, and the term ' special adaptability' 
only denotes that the probable use from which the best 
return may be expected is special in its character." 

Cases such as Paint v. The Queen (2) merely affirm 
the proposition that what has to be arrived at is the 
market value, having regard to the potential or prospective 
capabilities. Land used as a farm within a short distance 
from a large city may be expropriated. If it were merely 
valued as farm lands the owner would lose the added 
value of the almost certain possibility of, within a short 
period, the lands coming into the market as city lots. 

Had the suppliants in this case owned the water lot as 
well as the beach and merely required assent to the erec-
tion of a wharf and interference with navigation, the case 
might be different. 

The Crown in this case owns the land covered with 
water opposite the land expropriated, and has exercised 
its right to construct a wharf. 

To allow the contention of the suppliants would be to 
allow the value to the Crown, and not to value the pro-
perty at its proper value to the owner. It is said that in 
any event the minimum value should be $900 as recom-
mended by Locke. I do not agree. It is quite evident 
that Locke had in view the gain to the Crown. It would 
be an absurdity to allow such a sum for one fourth of an 
acre of nearly useless laud, if my view of the law is cor-
rect. If I am in error then I should say $900 is the 

(1) 5th Ed. 1905. 	 (2) 2 Ex. C.R. 149, affirmed 18 S.O. R. 718. 
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maximum amount. The Crown refused to accept Locke's 	1909 

recommendation. 	 GILL 1sP1 
• It is difficult on the evidence to place any value on the ri'FIE I~Ixa. 
fourth of an acre in question. 	 Reasons for 

I think if the suppliants are allowed $50, each party Judgment. 

paying their own costs, justice will be done. 

Judgment accordingly. 

Solicitor for suppliants : J. L. Ralston. 

Solicitor for respondent : IL Ifellish. 
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1909 HIS MAJESTY THE KING, ON THE IN- 
June 24. 	FORMATION OF THE ATTORNEY-GENERAL 	PLAINTIFF ; 

' FOR CANADA 	 . 	 

AND 

WILLIAM SAMUEL CUNARD,.) 
ERNEST IALIBURTON CUNARD, 
CYRIL GRANT CUNARD, AND 
ERNEST D E BL OI S BRENTON, DEFENDANTS. 
EXECUTORS OF THE LAST WILL AND TESTA- 
MENT OF WILLIAM CUNARD, DE- I 
CEASED, AND LAURA C. CUNARD J 

Expropriation—Water-lot—Right of grantee to erect wharf—Interference 
with navigation—Constitutional law_ 

Held, following  Wood v. Eeson (9 S. C. R. 239), that the Crown in the 
right of a Province, without legislative authority therefor, cannot 
grant a water-lot extending  into navigable waters so as enable the 
grantee to construct or erect any wharf or other obstruction thereon 
that would interfere with navigation. 

THIS was a case of expropriation of lands for the pur- 
poses of the Intercolonial Railway at Halifax, N.S. 

The facts are stated in the reasons for judgment. 

June 24th, 1909. 

The case came on for hearing at Halifax. 

R. T. 3lacllreith and C. D. Tremaint for the plaintiffs ; 

J. J. Ritchie, K. C., and G. Stairs for the defendants. 

Judgment was delivered at the conclusion of the 

hearing by 

CASSELS J.:— 
The action is brought on behalf of the Crown to have 

the value ascertained of certain property situate in Hali-
fax at that part of the harbour called the Narrows. The 

defendants rest their title to the water-lot upon a grant 
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from the Government of Nova Scotia bearing date the 	1909 

17th July, 1865. By this grant a water-lot in front of THE KING 

their property running out to a distance of 240 freet from CUNARD. 

the shore line was granted to the defendants. At the Reasons for 

water end of this lot the depth runs in the neighbourhood Judgment. 

of from 20 to 25 feet. If the defendants have the right 
to fill up this water-lot, and to build a pier at the end 
of the water-lot, the pier would extend parallel to the 
shore, about somewhere in. the neighbourhood of 1800 
feet in length. On the evidence this would be a very 

	 ~ 

valuable right. According to the evidence of the defend-
ants' witnesses, with a right of access across the tracks 
of the railway, the value would be from $20;000 to 
$25,000. 

Evidence has been given of the value of other proper-
ties, namely, the Tully property not far away, the price 
for which was paid at a much less rate than that claimed 
was the value of the defendants premises. The difference 
between the Tully property and the property in question 
owned by the defendants is obvious so far as the value 
from a shipping standpoint is coucerned. In the case 
of the Tully property the frontage is about considerably 
less than one-fourth of the frontage of the Cunard property. 
The evidence is clear that the Cunard property is a unique 
property, having a frontage of 1800 feet.° If they were 
at. liberty to build their wharf it would give them wharf 
accommodation for ocean-going steamers, something which 
could not be accomplished on a smaller tproperty. 
Although the comparisons between the two are not in 
line, it is one thing to say that a water-lot with a frontage 
of 100 feet can be sold for so much ; it is another thing 
to say a water-lot with a frontage of 1,800 feet with wharf 
accommodation and storage accommodation for large 
vessels is not of vastly greater proportion. 

As the case stands, it is conceded that there has been 
no Act of the Provincial Legislature authorizing the Gov- 
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19°9 	ernment to grant the water-lot. As far as I am con- 
THE KING cerned I am bound by the decision of the Supreme 

CUNERD. Court in Wood y. Esson (1). The effect of that 
Reasons for decision is that the Crown for the Province cannot 
Juagmexit' 

grant a water-lot extending into navigable waters 
so as to enable the grantee to construct or erect 
any wharf or other obstruction that will interfere 
with navigation, without legislative authority. When 
you assume that the depth of the water at the point in ques-
tion would be from 20 to 25 feet in depth, it necessarily 
involves the interference with navigation of the harbour 
at Halifax. The point of the decision of Wood y. Esson 
by which I am bound, is that the grant in question would 
be void; it being admitted that there was no legislative 
authority for the grant. It becomes necessary, therefore, 
to consider the case as if the present defendants had not 
acquired the right to erect any structure. This will bring 
it down to the question of the value of the particular land 
as land—as to this I pass no opinion. The Crown has 
offered, and His Majesty has stated, that he is willing to 
pay the sum of $10,000. 

The value of these particular lots of land is less than 
the sum. of $10,000. It is not necessary to go into details 
and find how much less they are in value without the 
water than thq sum of $10,000. His Majesty having 
offered, through the Attorney-General of Canada, to pay 
this sum, I would not disturb the offer—and I think the 
sumof $10,000 is ample compensation for the rights which 
the defendant has, and the usual judgment will follow 
vesting the lands in the Crown subject to the payment 
of the $10,000. The tender having been sufficient the 
defendant has to pay the costs of the action. No interest 
is allowed. 

Judgment accordingly. 
Solicitor for plaintiff : T. Macllreith. 
Solicitor for defendant : W. A. Henry. 

(1) 9 S. C. R. 239. 
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IN THE MATTER of the Petition of 

JOSIAH WEDGWOOD & SONS, LIMITED, 	19Ô9 

AND 	 Nov 13. 

IN TTTE MATTER OF THE REGISTRATION OF THE 
TRADE-MARK " WEDGWOOD " AS ApPLIED TO THE 
SALE OF CHINAWARE, EARTHENWARE, STONEWARE, 
JASPER, PORCELAIN, TILES, POTTERY, AND OTHER LIKE 
ARTICLES, IN PURSUANCE OF. 	THE PROVISIONS OF' THE 
TRADE-MARK AND DESIGNS ACT. 

Trade-Mark—Specific mark—Name of individual—Application to register 
by company—Long user as applied to goods—Secondary meaning—
Right to register in Canada. 

Upon an application therefor by a, limited company or corporation, the 
court ordered the name of an individual to be registered as a specific 
trade-mark, it being established that there had been such long user, in 
all the principal countries of the world, of the name as applied to the 
manufacture of certain goods as to give it a distinctive or secondary 
meaning. 

In re Elkington's Trade-Mark (11 Ex. C. R. 293} referred to. 

PETITION of Josiah Wedgwood ,& Sons, Limited, for 
an order to register a trade-mark. 

The petition sets out the following facts :— 
" 1. That.your petitioner for many years sold through-

out the various Provinces of the Dominion of Canada, 
and throughout the world generally, chinaware, earth- 

' enware, stoneware, jasper, porcelain, tiles, pottery, 
and other like articles stamped with the trade-mark 
" WEDGWOOD," which has for many years been regis-
tered in England and other countries as a- trade-mark 
designating goods manufactured by your petitioner and 
its predecessors in title to the business presently carried 
on by your petitioner. 

2. That your petitioner is desirous of obtaining an 
order for the registration of the word " WEDGWOOD" 

as a general trade-mark in Canada. 
27 
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1909 	3. That your petitioner made application for the regis- 
In Re tration of the said name " WEDGWOOD " as a general 

WEDGWOOD 
TRADE-MARK Trade-Mark in the Department of Agriculture, Trade- 

Reasons for Mark and Copyright Branch, at Ottawa, Canada, as 
Judgment. applied to the manufacture and sale of the said above 

enumerated articles. 
4. That the registration of the said general Trade-

Mark " WEDGWOOD " was refused in the form as pre-
sented, the Department holding that the name of an 
individual should be presented in some distinctive form 
for registration." 

The allegations of the petition were substantiated by 
affidavits showing long user of the trade-mark in all the 
principal countries of the world. 

November, 13th, 1909. 

1?. G. Code, K.C., appeared in support of the petition. 
Nem. con. 

CASSELS, J.—[After hearing the material read in sup-
port of the application] :—I am disposed to grant the 
petition, with one qualification which appears to me to 
be due to a mistake. You ask for a general trade-mark. 
I think that under the authority of the Elkington case 
(1), and in view of the long user for a great period of 
years of the name "Wedgwood" as applied to the 
manufacture of pottery, etc., that it has acquired a dis-
tinctive or secondary meaning, as is discussed in the 
" Stone Ale" case ( Thompson y. Montgomery (2). I am not 
quite sure that it is, right to treat it as a mere name ; the 
petitioners are a limited company or corporation and not 
an individual seeking a trade-mark for his own name. I 
think, therefore, that I ought to grant the petition. 

Order accordingly. 

(1) REPORTER'S NorE.—See In re Elkington d Co's Trade-Mark 11 Ex. 
C. R. 293. 

(2) 41. Ch. D. 35. 
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TORONTO ADMIRALTY DISTRICT. 

THE MONTREAL TRANSPORTA- PLAINTIFFS ; 	190S 
TION COMPANY, LIMITED 	} 

Nov. 10. 
AGAINST 

THE SHIP B UCKE YE STATE 

AND • 

THE ATLANTIC COAST STEAM- PLAINTIFFS; 
SHIP COMPANY 	  

AGAINST 

THE MONTREAL TRANSPORTA- 
TION COMPANY, LIMITED, AND DEFENDANTS. 
THE SHIP MARY ELLEN 	 

Shipping—Contract of Towage---Principal and Agent—Damages. 

In cases of towage where the tow is damaged by the unskilful navigation 
of the tug, quite apart from the contract of towage the duty is 
imposed on the part of the tug to observe such ordinary care and skill 
in the towage as will avoid any possible damage or'injury. 

In a continuous contract for towage where part of the work is performed 
by a tug not the property of the contractor, and where damage is 
caused to the tow by the unskilful navigation of the tug, the owners 
of the tug are responsible to the tow, and not the original contractor. 

IN the first of the above named actions the plaintiffs 
sue to recover from the defendant in respect of towage 
and salvage services, .and the Owners of the defendant 
barge dispute the claim on account of alleged damage 
said to have been occasioned to their barge while being 
towed under a contract made with the plaintiffs. 

In the second of above mentioned actions, the plaintiffs, 
who are the owners of the defendant barge in the first 
mentioned action, seek to recover from the defendants 
for damages occasioned to their said barge'while being 

27% 
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1908 	towed under contract with the defendants, the plaintiffs 
THE 	in the first mentioned action. 

MONTREAL 
TRANSPORTA- Additional facts of the case are set out in the reasons 

TION Co. for judgment. v. 	 • 
THE 	The matters in dispute in both actions being almost 

THE SHIP 
BUCKEYE identical an order was made for the joint trial of said 

STATE. 
actions, which took place at Kingston on the 28th, 29th 

THE 
ATLANTIC and 30th April, and the 1st, 2nd, 25th 26th and 27th days 

COAST STEAM- of May, and the 6th day of November, 1908, when after 
SHIP CO. 

V. 	argument judgment was reserved. 
THE 

MONTREAL F. King, for the Montreal Transportation Company. 
TRANSPORTA- 

TION Co. 	C. H. Cline, for the Atlantic Coast Steamship Conn- 
AND 

THE SHIP pany, and the Ship Buckeye State. 
MARY ELLEN. 

Statement 	G. I. Gogo for John Jessmer, and the Ship Mary Ellen. 
.of Facts. 

1ioDoINs, L. J., now (November 10th, 1908) delivered 
judgment. 

The oral evidence on the contract of towage and the 
documentary evidence in the letters and accounts put in 
by the respective parties respecting that contract of tow-
age, prove conclusively that the contract for the towage 
of the barges of the Atlantic Coast Steamship Company 
was for a continuous towage of such barges by the 
Montreal Transportation Company from Lachine in the 
Province of Quebec to Port Dalhousie in the Province 
of Ontario; and that there was no independent or special 
contract with the defendants John Jessmer and the ship 
or tug Mary Ellen, other than that in the " duty" of 
ordinary care and skill as hereinafter specified, and that 
the towage by the tug Mary Ellen of the ship Buckeye 

State was performed as agent of the said Montreal Trans-
portation Company. 

The evidence warrants me in finding that the barge 
Buckeye State met with two accidents during her towage 
from Lachine through the St. Lawrence Canals,—one at 
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Lock 17 of the Cornwall Canal on the 28th November, 	1908 

1907, and the other on the following day outside the lock 	THE 

of the Morrisburg Canal. 	
MONTREAL 

THANSPORTA- 

Taking the evidence as a whole, it is specially remarkable TION Co. 

for the mass of contradictory and unsatisfactory evidence T
livc

HE 
g~~ 
SHIEP 

it has produced, and which, from judicial experience, and STATE. 

many published reports of cases, is regretfully usual in 	THE 

Admiraltycases ; and in. this case it merits the observa- ATZ ANTie 
s 	 COAST STEAM- 

tion made by Dr. Lushington in a similar case before him SHIP
v. 

Co. 

that " the evidence is most conflicting." So in a judg- 
MON

THE 
TREAL 

ment in 7 Bened. 11, the Court appears to have struggled TRANspoRTA-

with a mass of testimony with which the case had been Tx AND o. 

loaded but from out of the " contradictions and bold MnsrÉN. 
statements" it endeavoured to draw reasonable conclu- 

Reasons of 

siens of fact. And but for the evidence of two inartien- Trial Judge. 

late operations of canal water on the barge Buckeye State, 
which have neither been disproved by contradictory oral 
evidence, nor accounted for by any reasonable explana-
tion, I would have found it extremely difficult to decide 
on which side the balance of credibility lay. 

Before, however, reviewing the evidence. of the two 
accidents above referred to, it will be proper to consider 
what a contract of towage involves. 

The ordinary contract of towage has been defined to be 
aid in the propulsion of one vessel by the employment 
of another vessel having within her the motive power 
which is used to expedite the voyage of the first mentioned 
vessel which requires the acceleration of her progress 
through the water : Princess Alice (1). 

An amplified illustration of this definition is given in 
The Merrimac (2) (1874) ; where it was stated that the 
contract to tow a barge, and her cargo, is one in the line 
of carriage, or transportation for compensation ; and 
is therefore a bailment of the kind denominated locatio 
operis .mercium vehendarum, in which the master of the 

(1) 3 W. Rob. 138, 	 (2) 2 Sawy. 586. 
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1908 	tug is bailee, and responsible for ordinary skill and dili- 
THE 	gence ; and that the tug is responsible for the navigation 

MONTREAL 
. TRANSPORTA- of both vessels; and her duties as tower are those of an 

TIO 
v Co. ordinary carrier for hire ; just as if she had the tow on 

THE SHIP her deck instead of astern at the end of the two-line. 
BUCKEYE 

STATE. And so when a tug negligently places a tow in peril, and 
THE 	she is thereby lost or damaged, it is no excuse on the part 

ATLANTIC of the tugto allege that the tow might have been saved COAST STEAM- 	g 	 ~i 
SHIP Co. from such loss or damage but for a mistake of, or want v. 

THE 	of skill in, the crew of the tow. 
MONTREAL 

TRANSPORTA. The evidence of the damage caused to this barge 
TION D CO. A 	Buckeye State—which is a large ship of 179 feet long,— 
THE SHIP at the wing wall of Lock 17 of the Cornwall Canal, shows MARY ELLEN. 

Reasons of 
that she was towed to that lock by the small tug Mary 

Trial Judge. Ellen. The barge having no motive power of her own 
had to take her course and speed through the canal from 
the tug. I find on that evidence that the tug's course 
was north-westerly,and about forty feet from the north bank 
of the canal which narrows on the wing walls of the lock. 
The speed was about five miles an hour. This course I find 
would cause her bow to strike the north wing wall of the 
lock, which it did, and Captain Hansen of the barge stated 
(Q. 163) that to counteract the course taken by the tug 
he put his helm hard a-starboard. And when I asked 
him (Q. 105 i) "When you saw your vessel pointing that 
way by the towing of the tug, did you use your rudder 
to counteract her pulling you to the north wall? A. Yes. 
" Q. Keeping ber stem to the gates ? A. Yes." " Q. 
And could you if the rudder had been more effectively 
used, have kept your stem straight for the gates of the 
lock ? A. Not the way the tug was pulling us." I also 
accept the evidence of the captain and the mate of the 
barge calling out to the tug " to take care," (Q's 152-162), 
and that they had two boys of the crew on the south 
bank of the canal with lines, one line attached to the 
stern, and the other line attached to the bow of the barge ; 
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but that owing to the course taken by the- tug so close 	1908 

to the north bank of -the canal the lines became strained, 	TRE 
MONTREAL 

and had to be let go. The striking of the wing wall TRANSPORTA-

then took place and is thus described.. "Q. 183. Then TIO 
U 

 Co.. 

what happened.? "A. We had too much headway, andEE  SUIE 
. he could not pull us over and then we struck." "Q. 198. SxATP• 

Now how did • your boat strike? A. The -stem first." • -THE 

" Q. 200. And then what effect had that on her? A. It Co sT STr M. 
split the stem and shoved it over to the port side. It SHIPv.  Co. 

struck like on the starboard corner of our stem, and split 	Tr A. MorEA L 
the stem and shoved it over to our port side. Then she TRANSPORTA 

oN 
glanced off that, and broke the cat-head and railing." 	TI  AND 

Co. • 

There were witnesses called. by  the defence who swore MA TRY E
HE S11]  

LLEN J 	 . 
that the stem was not damaged or that they did not see It, a,Bona of 
any damage to the stem as had been sworn to by those Trial JQge. 

on hoard the Buckeye State: But against their evidence 
one fact has been proved by unimpeached evidence,. 
and that is after leaving lock 17 .the barge began to leak 
more than ordinarily, which necessitated more frequent 
pumping than had been customary, and that such pump- 
ing had to be continued up to the time she reached the 
Morrisburg Canal. 

But apart from this evidence of the extra leakage and 
pumping, it is a reasonable deduction that the resulting 
damage caused by the barge striking the wing wall of the 
lock, would necessarily be better known to those per:  
sonally on board the barge, and.who therefore would- be 
more particular in investigating and realizing the details 
of the damage and leakage ; and therefore more reliable 
than the casual examination and opinions of bystanders ; 
and besides they would have a personal interest in making 
the investigation, and their memory- would generally be 
more lasting and reliable, than the memories of mere 
bystanders. 
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1908 	In Sturgis v. Boyer, (1) the Court said : " Assuming 
THE 	that the tug is a suitable vessel, properly manned and 

MONTREAL 
TRANSPORTA- equipped for the undertaking, so that no degree of negli- 

TION CO. gence can attach to the owners of the tow, on the ground V. 
THE SHIP that the motive power employed by them was in an 
BUCKEYE 

STATE. unseaworthy condition ; the tow under the circumstances 
THE 	supposed, is no more responsible for the consequences of 

el
STSTEEA COAST STEAM- 	 g f a collision than so much freight ; and it is not perceived 

SHIP Co. that it can make any difference in that behalf, that a 
THE 	part, or even the whole, of the officers and crew of the 

MONTREAL 
TRANSPORTA- tow are on board, provided that it clearly appears that 

TI 
AN 

CO. the tug was a sea-worthy vessel properly manned and 
THE SHIP  

	for the enterprise, and from the nature of the MARY ELLEN. equipped 	 p ~ 
— Reasons of 

undertaking, and the usual course of conducting it, the 
Trial Judge. 

master and crew of the tow were not expected to partici-
pate in the navigation of the vessel, and were not guilty 
of any negligence or omission of duty, by refraining from 
such participation" 	" Owners appoint the master and 
employ the crew, and consequently are held responsible 
for their conduct in the management of the vessel." 

By employing a tug to transport their vessel from one 
point to another, the owners of the tow do not necessarily 
constitute the master and the crew of the tug their agents 
in performing the service. Their contract for the service, 
even though it was negotiated with the master, is, in 
legal contemplation, made with the owners of the vessel, 
and the master of the tug, notwithstanding that the con-
tract was negotiated with him, continues to be the agent 
of the owners of his vessel, and they are responsible for 
his acts in her navigation." 

And similarly in the Steamboat Deer (2), it was 
held that a tug is liable for damages, resulting from 
negligence in her navigation to a vessel in tow, whether 
she is towing under a contract or not. 

(1) (1860) 24 How. 122. 	 (2) (1870) 4 Ben. 352. 



VOL. XII.] 	EXCHEQUER COURT REPORTS. 	 425 

In the case of the tug boat Francis King (1) it was 	1908 

proved that the parting of the badly joined hawser of the 	THE 
MONTREAL 

tug caused the pounding and consequently damaging of TRANSPORTA-
the barge, and the court held that such parting ' of the Tro v 

Co. 

hawser cast upon the tug the responsibility of the loss of H E EYE 
HIP 

barge ; and . that tug-boats engaged in that business STATE. 
must be competent in power and equipment and of suf- THE 
fiaient strep th to hold their tows in 	a 	A 

g 	 navigation. COASSTT STEAM- 
But the case which bears some analogy to the present, inis Co. 

is the case of Jackson v. Easton (2), where the contractors 	THE 
MONTREAL 

who had contracted to tow a barge, hired a tug for that TRAN9PORTA- 
TioN 

service. During the towing, the boiler on the tug 	AND
Co. 

 
exploded, whereby the barge was damaged. In dispos- MARŸÉL N. 
ing of the case, the court said : " They (the contractors B~a$ons 

of 

who were respondents) merely hired the tug to tow the Trial Judge. 

barge. The tug was apparently a proper vessel, and one 
usually employed for such service. On the facts of the 
case, the respondents were no more than agents of the 
libelant (plaintiff) to hire an apparently proper tug to tow 
the boat. If the tug towing this boat in the employment 
of the respondents (the contractors), or even of the 
libelliant himself, had negligently caused the barge to 
collide with another vessel, certainly the tug and its 
owners, and not the respondents, would be liable for the 
damage." " No contract, express or implied, of the 
respondent with the libellant has been broken." 

And as disclosing a somewhat similar damage to that • 
alleged in this case, the case of The Workman (3) is. 
instructive. There, by the action of the tug, the bark 
White Wing's stern came in contact with a wharf, and 
was broken off; several of the timbers of the lark's stern 
were rotten, and it was contended that the blow was 
very slight 'and not such as could injure a seaworthy 
vessel, and that the state of the timbers was the sole 

(1) (1873) 7 Ben. 11. 	 (2) (1874) 7 Ben. 191. 
(3) [1.870] 1 Lowell 504. 
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1908 	cause of the accident. But it was held that the bark 

	

THE 	was swung around in such a way as to bring her stern 
MONTREAL 

TRANSPORTA- against some part of the wharf, and that the tug was 
TIO 

v  Co. liable; the undisputed fact showing that the tow had 
DHE zSITYP been brought against the wharf with greater or less 

	

oCrC
STATE. 	violence, called upon the tug for sufficient explanation 

	

THE 	which had not been given. 

COAST 
 

ATLANTIC 
	These cases seem to affirm a doctrine that the relation 

SHIP Co. between tug and tow, where a -  damage occurs by a colli-v. 

	

THE 	sion by which the tow is damaged by the unskilful navi- 
MONTREAL 

TRANSPORTA- gation of the tug, is not so much that which arises 
TION CO. 

	

AND 	directly from the contract of towage, but rather that 
THE SHIP which 

 
imposes a dutyon thepart of the tugtowards the N1AItYELLEN. 	 p   

neeg
(A

s of barge, to observe such ordinary care and skill in the 
Trial Judge. towage as will avoid any possible damage or injury. 

See further on this point, the Julia, quoted in Smith 
y. St. Lawrence Tow Boat Company (1) ; Spaight y. Ted-
castle (2) ; Heaven v. Pender (3) ; Sewell y. British Colum-
bia Towage and Transportation Company (4). 

The defence to this claim of the barge Buckeye State 
contends that the barge had no lines out as required by 
the Government Canal Regulations; but on the evidence, 
I find that such lines were out and in the hands of two 
of the crew on the south side of the canal; but that 
owing to the course of the tug in keeping the barge too 
close to the north side of the canal the lines were so 
strained that they had to be let go. Besides, the case of 
Jacques v. Nichol (5), decided that the bare infringement 
of the canal regulations by the defendant's ship in that 
case would not of itself give any cause of action to the 
plaintiff';, and no negligence on the defendants' part 
which would give such a cause of action to the plaintiff 
had been alleged. 

(1) [1874] L. R. 5 P. C. at p. 314; 	(3) [1883] 11 Q. B. D. 503. 

	

See The Julia, 14 Moore P. C. 210. 	(4) [1883] 9 S. C. R. 527, per 
(2) [1881] 6 App. Cas. 217. 	Strong, J. at p. 547. 

(5) [1866] 25 U. C. Q. B. 402. 
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I mast therefore find that the defendants John Jessmer 	1908 

and the ship Mary Ellen, are liable to the Atlantic Coast 	THE 
MONTREAL 

Transportation Company for the damage caused to their TRANSPORTA- 

barge the Buckeye State, striking the wing wall of Lock TIov Co. 

17 of the Cornwall Canal, which damage I assess at the 'll'_DITCK YE 

sum of $460.. 	 STATE. 

But as to the damage caused to the barge Buckeye TaE 

State outside the lock of the MorrisburgCanal, I find on iATLATEA ~ 	CUAOT STEA:IJ.- 
the evidence that such damage was caused by the barge sur v Co'-
'striking the stone steps outside the lock when being 

MONTREAL'E 
drawn out of the lock by the power of her own winch, TRANSPORTA- 

TION 
and that her so striking the said stone steps made the 	AND 

hole which caused the excessive leakage   which was N1TnRY TL
HE SFiiP 

LEN. 
developed within half an hour arter leaving such lock, Res of 
and necessitated the beaching of her at Iroquois, and the Triai ud;e 

subsequent salvage services rendered by the tugs of, the 
Montreal Transportation, Company. And I find that the 
Montreal Transportation Company is not liable for such 
damage.. 

But the charges proper to be allowed for towage and 
salvage must be regulated by the actual work done under 
each such service. For towage the rate as established 
by the letter of the manager of the Montreal Transpor-
tation Company is $4 per hour ; but for salvage services 
(including towage) where syphoning was done, the rate 
will be $10 per hour. And the parties on this ruling 
agree to assess the value of the salvage services per-
formed by the Montreal Transportation Company to the 
barge Buckeye State at $2,428.75. 

After carefully considering the several allegations 
made by the parties in their pleadings, and the difficul-
ties caused by the general character of the evidence I 
think the fairest way to dispose of the question of costs 
is to allow to the Montreal Transportation Company 
against the defendant barge Buckeye State the usual costs 
of the pleadings in their (the first) action, and also one 
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1908 	half of the taxable costs of the pleadings in the second 
THE 	action and of the consolidated trials ; and to allow to the 

MONTREAL 
TRANSPORTA- Atlantic Coast Steamship Company against the defend-

TION Co. 
V. 	ants John Jessmer and the ship Mary Ellen one half of 

HE SHIP  the taxable costs of the pleadings in their (the second) 
LFU

STATE. action, and of the consolidated trials. No costs to the 
THE 	defendants John Jessmer and the ship Mary Ellen. 

ATLANTIC 
COAST STEAM- 	 Judgment accordingly.*  

SHIP Co. 	 9 	 9 zJ. 
V. 

THE 	Solicitors for Montreal Transportation Company 
MONTREAL 

TRANSPORTA- Smythe, King & Smythe. 
TION CO. 

THE
AND Solicitors for Ship Buckeye State and the Atlantic 

S
MARY ELLEN. Coast Steamship Company : Maclennan, Cline & Mac- 

Reasons of lennan. 
Trial Judge.  

Solicitors for John Jessmer and Ship Mary Ellen : 

Gogo Harkness. 

* On appeal to the Judge of the Exchequer Court this judgment was 
varied. See post. p. 420. 
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APPEAL FROM THE TORONTO. ADMIRALTY DISTRICT. 

THE . ATLANTIC COAST STEAM- } 
APPELLANTS , 	19 09 SHIP COMPANY (PLAINTIFFS) . 	  

Feby. 1 
AND 

THE MONTREAL TR ANSPORTA- 
TION COMPANY, LIMITED, AN I) 

RESPONDENTS THE SHIP MARY ELLEN (DE- 	 ' 
FENDANTS).   	J 

AND 

THE MONTREAL TRANSPORTA- 
TION COMPANY, L I M I T E D, RESPONDENTS 
(PLAINTIFFS) 	 ...., .  	"09 

AND 

THE SHIP _B UCKE YE STATE (DE- l APPELLANT. 
FENDANT) 	  

Shipping—Admiralty Practice—Joinder of actions in rem and in personam 
--Irregularity—Pleading over without objection taken—Judgment—
Appeal—Judgment varied. 

In this case the plaintiffs had joined a personal action for the breach of a 
contract of towage against the towage contractor with one against the 
owner of a, tug for damages arising from the negligent towing of a barge. 
No objection was taken by the defendants, who pleaded over, and the 
case proceeded to judgment ; the trial judge finding that the owner 
of the tug performing the towage service was solely responsible for 
the damage, and dismissing the action as against the towage con. 
tractors who had hired the tug for the service. On appeal, the' 
court, while expressing the opinion that the two actions were impro= 
perly joined under the practice in ,Admiralty cases, did not interfere 
with the proceedings below in that respect as no objection had been 
taken thereto ; but intimated that the proper course would have been 
to complete the proceedings in rem and if it appeared that the amount 
of the damages fixed by the judgment was not recovered against the 
tug, then, if the towage contractors were legally liable, to bring an 
action against them in personam for the difference between the amount 
recovered and the damages fixed by the judgment. 
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1909 	2. The court directed that the judgment should be varied by reserving 

THE 	 the question of costs of the trial, and the question of the liability of 

ATLANTIC 	the towage contractors, as well as for the costs of the appeals, until it 
COAST STEAM- 	was ascertained if the amount of the damages fixed by the judgment 

SHIP Co. 	
below could be realized against the tua V. 	 g 	 a 

THE 
MONTREAL APPEAL from a judgment of the Local Judge for the 

TRANS PORTA- 
TION CO. AND Toronto Admiralty District.* 

THE SHIP 
MARY ELLEN. 	 January 26, 1909. 

THE 
MONTREAL 	C. H. Cline, for the appellants. 

TRANSPORTA- 
TION Co. 	F. King for the respondents. 

v. 
THE SHIP 
BUCKEYE 

STATE. 	CASSELS, J., now (February 19th, 1909), delivered judg- 

Reasons for ment. 
Judgiu. 	

These were appeals from a judgment of Mr. Justice 
Hodgins delivered on the 10th day of November, 1908. 

] have carefully perused the mass of evidence adduced 
before the trial Judge, and also the exhibits, and the 
written arguments of counsel. 

In certain portions of the evidence reference is made 
by witnesses to plans, and a location is pointed to, the 
places indicated not being marked on the plans. This 
makes it difficult to understand portions of the evidence. 

The trial Judge has very carefully considered the evi-
dence. He not only had the benefit at the trial of seeing 
and hearing the witnesses, but has also carefully analyzed 
the evidence as subsequently transcribed. 

The questions involved in these appeals, with the 
exception of the liability of the Montreal Transportation 
Company, Ltd., for the negligence of the tug Mary Ellen 
are purely questions of fact ; and I would hesitate before 
overruling the finding of the trial Judge, even if inclined 
to take a different view of the effect of the evidence. 

The remarks of the trial Judge as to the character of 
the testimony before him is fully justified. 

*Reported ante p. 419. 
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It is about as contradictory and unsatisfactory as 	1909 

could well be. 	 THE 
ATLANTIC 

I agree that the contract of towage was for a continu- CoASTSTEAffi- 
ous trip or voyage from Lachine to Port Dalhousie by the v 

CO. 

Montreal Transportation Company, and that the towage by 	H MONTREAL EAL 
the tug Mary Ellen of the ship Buckeye State was per- TRANSFOaTA- 

TI 
TI
ON O. 

formed by the latter as agént of the said Montreal Trans- 	E CsIIr
AND 

 
portation Company. I also think that the conclusion of the MARYELLEN.  

learned trial Judge that the Buckeye State met with two 	TAE
TR MONEAL 

accidents, one in the Cornwall canal, Lock 17, and the other TRANSPORTA- 
TION Co. 

at Morrisburg, is in accordance with the evidence. It is 	V. 
THE SHIP 

quite obvious to my mind that the hole in thé bottom PiUCKEYE 

of the barge which caused her to sink could not have been STATE. 

caused in the Cornwall Canal, 	 Reasons for 
Judgment 

I do not interfere with the amount allowed the Mon- --
treal Transportation Company for services performed in 
the nature of salvage, nor with the damages allowed to 
the Buckeye State against the Mary Ellen. The applica-
tion to permit a re opening of the case for the purpose of 
giving further evidence on behalf of the Buckeye State 
was rightly rejected. No sufficient reason is shown why 
this evidence should not have been given at the trial. 
The issues are set out in the pleadings, and it was obvious 
that evidence of the character sought to be given was 
material. • The difficult question is the one raised by Mr. 
Cline that the Montreal Transportation Company is 
liable equally with the tug Mary Ellen for the damage 
occasioned in the Cornwall Canal. 

The action was brought by The Atlantic Coast Steam-
ship Company, the owners of the Buckeye State, against 
the Montreal Transportation Company, Ltd., and John 
Jesmer and the ship Mary Ellen. The trial Judge finds 
that the Montreal Transportation Company is not liable for 
the damage sustained by the Buckeye State, and dismisses 
the action with a portion of the costs to be paid by the 
Buckeye State. 'The Buckeye State was not a party to this 
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1909 	action and I presume it was intended that these costs 
THE 	should be paid by the plaintiffs, the owners of the Buck- 

ATLANTIC 
COAST STEAM- eye State. There is no lien for these costs. The Mon- 

SHIP y  Co. treal Transportation Company was sued for breach of con- 
THE 	tract. The proceeding against the tug Mary Ellen was a 

MONTREAL 
TRANSPORTA- proceeding in rem. I find no authority where the two 
TION CO. AND 

THE SHIP causes of action arising in this case have been joined 
MARY ELLEN. against separate parties (See Burstall v. Beyfus, (1) The 

THE 	Bowesfield, (2) The Hope, (3) Saccharin Corporation y. 
MONTREAL 

TRANSPORTA- Wild (4) and the following American cases : The Prince 
TION CO. 

V. 	Albert, (5) Atlantic Mutual Ins. Co., y. Alexandre, (6) 

BrJc EYE The Zodiac, (7) The Clatsop Chief, O and more especially 
STATE. per Story,. J. in Citizens' Bank y. Nantucket Steamship 

Bensons for Co., (9). 
No objection, however, seems to have been taken, and 

no motion was made by the defendants, or either of them, 
to confine the action. 

It does not appear upon the record that the remedy 
against the tug Mary Ellen has been exhausted by the 
plaintiffs the Atlanticoast Steamship Co. ; and it may 
be that the judgment against the tug Mary Ellen will be 
fully realized. 

The proper course would have been to complete the 
proceedings in rem, and if it appeared that the amount 
of the damages fixed by the judgment was not recovered 
against the tug, then, if the Montreal Transportation Co. 
are legally liable, an action against them in personam for 
the difference between the amount recovered and the 
damages as fixed by the judgment. (The Orient, (10) 
The Zephyr, (11) 

(1] 26 Ch, D. 39. 
(2) 51 L. T. N. S. 128. 
(3) 1 Wm. Rob. 154. 
(4) (1903) 1 Ch. 422. 
(5) 5 Ben. 386.  

(6) 16 Fed. Rep 279. 
(7) 5 Fed. Rep. 220. 
(8) 8 Fed. Rep. 163. 
(9) 2 Story 16. 

(10) L. R. 3 P. C. 696. 
(11) 11 L. T. 351. 
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upon a further application; •. and that the same evidence 
THE SHIP  

• p 	 pp 	s 	 BUCKEYE 

shall, so far as applicable, be used in each action.. And STATE. 

it is further ordered that the costs of this application be Turn riti 
costs in the cause." 

I do not at present deal with the question of the legal 
liability of the Montreal Transportation Co., nor with the 
costs payable by or to them. 

I think these questions can be better dealt,with, as well 
as the ' costs of the present appeals, after the remedy 
against the tug Mary Ellen has been exhausted. 

No objection having been taken as, to the misjoinder 
of the parties; I do not think it wôuld be just to give 
effect to any objection at this stage.. 

The judgment should be varied by reserving the ques- 
tion of costs and that of the liability of the Montreal 
Transportation Co., as well as the costs of these appeals, 
until it is ascertained if the amount of the damages fixed 
by the judgment below is realized against the tug Mary 
Ellen. 

Judgment accordingly. 

Solicitors for appellants : Maclennan, Cline & Maclennan. 

Solicitors for respondents : King & Smythe. 

28 

.' 

There was no consolidation of the, actions. The order 	1909, 

of the 21st of March, 1908, made by the trial Judge is THE ' 

as follows :— 	
ATLANTIC 

COAST STEAM- 

" Upon the application of the plaintiffs in both of the SHIP C o. 

E 
above named actions, and upon reading the writs of sum- 

1~ZoNTXEAL 
mons in the said actions, and upon hearing counsel for TRANSPORT/L. 

ON o 
all parties, and counsel for all parties assenting thereto :

TI
THE 

C
Sn
. 
i
A
p
ND 

 

It is ordered that in pursuance of rule 34 of the General MARY LEEK. 

Rules and Orders regulating the practice and procedure Mox AL 

in this Court, the above actions shall be tried at the same TRANSPORTA- 
TION Co. 

time, at such place, and on such dates as may be fixed 	v. 

4. 
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QUEBEC ADMIRALTY DISTRICT. 

BETWEEN 

1909 THE MONTREAL TRANSPORTA- 
} May 12. 	TION CO., LIMITED ... 	PLAINTIFFS 

AND 

THE SHIP NOR WALK 

ALEXANDER D. THOMSON..INTERVENINGI PLAINTIFF. 

Shipping—Collision—Inland Waters Regulations, 1905—Narrow channel—
Negligence—Liability. 

For vessels using the St. Lawrence River, the Imperial rules of the road 
apply from the Victoria Bridge down ; above that point such vessels 
are regulated by the rules passed by the Governor-General in Council 
on the 20th April, 1905. (See Statutes of Canada 4 & 5 Edw. VIII. 
p, lx. ) 

2. The steamer Norwalk was proceeding after dark up the St. Lawrence 
River, and at a point in Lake St. Louis, east of Lightship No. 2, she 
observed the lights of the tug Glide with a tow of barges coming 
clown, and about three thousand five hundred feet distant. Just 
about this point the channel becomes comparatively narrow and the cur-
rent swift, making navigation difficult. Under Art. 25 (b) of the above 
last mentioned rules the descending steamer has the right of way, but 
must signal the approaching steamer what side of the channel she 
elects to take. The Glide signalled that she was going on the southern 
side. Under the circumstances it would have been prudent for the 
Norwalk to stop, but she took the risk of keeping on her course and 
was swung by a crosscurrent toward the southern side of the channel, 
which brought her into collision with' one of the barges of the tow. 
It was shown that the Norwalk did not keep:•as far to the northward 
as she might have done. 

Field, that the Norwalk was guilty of negligence, and was solely to blame 
for the collision. 

THIS was an action for damages arising out of a colli-
sion between a steamer and a tow of barges in the St. 
Lawrence river. 
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The facts are stated in the reasons for judgment. 	1909 

A. R. Holden, K. C., and E. E. Howard for plaintiffs ; Mo1~TREAL 

A.R. Clarke, K.C., and A.R. Angers, K.C., for the ship. TRANS 
 oNPORTA. 

v. 

DUNLOP, D. L. J., now (May 12th, 1909,) delivered • N 
THE

ORW ALF~
lip 

. 
judgment. 	 -- 

Reason 4 of 
[After stating the allégations in the pleadings, and _the Trial Judge- 

grounds upon which Alexander D. Thomson was 
allowed to intervene in the action, thé learned trial judge 
proceeded as follows :1 

The evidence in this case is more than usually contra-
dictory, even for a collision case, but a great many things 
are no longer in dispute which were apparently in dispute 
under the pleadings. For example, the idimensions and 
cargoes of the vessels, their ownership, the course 
followed by the tug and tow and the course followed by 
the steamer Nôrioalk up to the moment just before the 
collision, the channel, its direction, width and depth, 
more particularly in the neighbourhood of the St. Louis 
Lightship No. 2 near where the collision occurred—all 
are no longer in dispute. 

The tug Glide belonging to plaintiffs left the Soulanges 
Canal on a voyage to Montreal on thé afternoon of the 
23rd October, 1907, having in tow two barges belonging 
to plaintiffs, the Winnipeg, a large barge about 180 feet 
long with a load of from about 1,200 to 1,300 tons, and 
the barge Jet, about 145 or 150 feet long with a load of 
flax-seed, having a gross tonnage of about 600 or 700 
tons. The barges were lashed abreast to the Glide by a 
seven inch hawser, and the barges were lashed very 
firmly together by at least four lines from their respec-
tive timber-heads. In fact they were lashed as close as 
they possibly could be, and they formed as it were one 
ship. 

It has been established that this was the correct mode 
of towing two barges down Lake St. Louis, although 

28 re 

o 
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1909 	one barge might be, as was the case in the present 
THE 	instance, considerably smaller than the other. Now it 

MONTREAL 
TRANSPORTA- was one of the principal charges made against plaintiffs 

PION CO. in defendant's preliminary act and defence that this was 
THE SHIP an improper mode of towing ; but no proof has been 
NORWALK. - 

adduced to contradict the evidence of plaintiffs' witnesses 
Reasons of 

Trial Judge. that this was the ordinary way of bringing such barges 
down the lake; because, as the experts said, the tug 
had a much better control over the barges when 
lashed together in this way. 

It has been also established that as you descend Lake 
St. Louis, coming near the Chateauguay Light, termed 
" Lightship No. 3," the channel narrows ; and it 
continues narrowing till immediately below the St. Louis 
Lightship, termed " Lightship No. 2." Just below this 
lightship it widens out again. The channel there is 
proved to be in a north-easterly direction as far as a little 
below Lightship No. 2, where it turns eastward. The 
channel itself does not bend until opposite the black buoy, 
the lower of the two black buoys which are placed below 
the Light, being indicated on the chart (plaintiffs exhibit 
No. 2). The descending vessel taking the southern part 
of the channel would continue on its course without any 
alteration, if it kept in the centre of the south part of the 
channel, until 500 .or 600 feet below Lightship No. 2, 
where it would take the bend east for Lachine. 

The charts show, and practically all the witnesses state, 
that at Lightship No. 2 the channel, for boats of fourteen 
feet draft, is at least 400 feet wide, with the lightship 
practically in the centre of the channel. It is important 
to observe that this measurement is taken in the narrow-
est part of the channel, not north and south, but slightly 
north-west and southeast, in order to get it as narrow 
as that. 

Mr. Fusey, an engineer, who was examined as a wit-
ness on the part of the plaintiffs, was cognizant of the 
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whole matter and took the soundings and prepared the 	1909 

departmental chart (plaintiffs' exhibit 2), states in his 	THE 
+MONT 

evidence, and the charts confirm what he says, that in TRANeSPORT
REAL

A. 
taking a line between the two black buoys east of Light- TIO v CO. 

ship No. 2, the width of the channel north and south is THE SHIP 
NORWALK. 

850 feet, of which about_ 200 feet lies to the south of the 
R 

east and west lines through the lightship, and 650 feet Tri 
e
a
aso
l 

Jn 
usdgoYe. 

lies to the north of the east and west lines through the 
lightship. 

It is proved that at Lightship No. 2. there is a strong 
current coming down from the, channel of the Ottawa 
river, which is shown in the chart to be in a north-
westerly direction, and sets across the channel towards 
the south. 

The witnesses state that the current runs from two to' 
three miles or More an hour, setting in a southerly direc-
tion across the channel, that is to say, that at Lightship 
No. 2 it would strike vessels a little on the quarter, 
almost abeam ; then after they.. take the bend below the 
lightship would strike them more and more astern; a 
little further down it would strike them exactly astern. 
It will be seen hereafter that this •current has an import-
ant bearing on the case. 

As to the weather on the evening of the accident, which 
occurred about 7 p.m., all agree that it was clear though 
dark, and that there was a light wind blowing from the 
north or north-west. The lights on all the vessels are 
well proved. . Both the Glide and Norwalk carried regu-
lar lights. The tow carried the regulation lights, to wit, 
a red light was carried on the Jet on the port side, and a 
green light on the Winnipeg on the starboard side. • All 
went well with the Glide and tow from the time they 
left the Soulanges Canal until near the Lightship No. S, 
when a steamer, the Norwalk, was seen, which afterwards 
came in collision with the barge Jet and evidently struck 
with great force her port bow shortly after the Glide 
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1909 	and ber tow had rounded the Lightship No. 2. The 
THE 	steamer Norwalk evidently struck the barge Jet with 

MONTREAL 
TRANSPORTA- great force as the 7-inch hawsers by which the barges 

PION Co. were towed were broken, causing the barges to break v. 
THE SHIP away from the tug and each other, thereby causing great 
NORWALK. 

Reasons of 
damage to the Jet and practically destroying her cargo. 

Trial Judge. Now, taking into consideration the nature of the chan-
nel and its width and dimensions at or near where the 
collision occurred, in order to determine whether the 
Norwalk and the tug and its tow were properly managed 
at and previous to the time of the accident, which is after 
all the crucial point in the case, it is necessary to deter-
mine if possible the exact place where the collision 
occurred. It may be remarked that it is admitted on 
behalf of the Norwalk that they knew and recognized 
that a tug with a tow was descending the Iake when 
about 3,500 feet away from it, as testified by Captain 
G-oodrow, the master of the Norwalk. In view of this 
fact, if there had been proper management of the vessels, 
the collision should have been avoided. 

It will be necessary, in order to discover who was 
responsible for the damage, to examine the very volumin-
ous evidence taken in this case with care. 

I find it proved, first, that the tow had come straight 
down the channel from Lightship No. 1 to Lightship 
No. 2, and that at the time of the collision the barge was 
heading a little to the south and swinging to port, that 
is to say to the south with wheel aport, and the tug was 
pulling also in the same direction. I find it proved, 
secondly, that the collision occurred when the cabin of 
the Jet was opposite Lightship No. 2, and, thirdly, that 
the Jet was from 20 to 30 feet to the south. In my 
opinion it has also been established, although on this point 
the evidence is contradictilry, that the Norwalk, as well 
as the barges, were at the moment of the collision in the 
waters south or south-east of Lightship No. 2. 
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Kennedy, on the Glide, swears that he saw the light 	1909 

of Lightship No. 2 over the bow of the Norwalk imme- 	THE 
TR 

diately after the collision. O'Connor and Mahoney saw T
M
RA

ON  
NSrO

EAL
RTA-

it about a minute after the collision. 	 TON Co. 

It is established, furthermore, that the Jet is about 1.88 TaEORWA 
sxrr 

N Lx. 
feet between perpendiculars, and therefore about 145 	------ 

n 
feet over all ; and that the cabin of the Jet is from 15 to Trial 

LeasoJusdof
ge. 

20 feet from her stern. 
Having carefully examined all the evidence in this case 

I am of opinion,  that the collision occurred about 125 
feet below, that is, east or south-east of Lightship No. 2. 
This is virtually confirmed by what the witnesses Moreau, 
Malette and Cholette state. 

The witnesses for the Norwalk say that the collision 
took place from 50 to 75 feet below the lightship. In 
my opinion the witnesses on the tow were far better 
placed to judge the position of the Jet with regard to 
the lightship than those on the Norwalk, and it is reason-
able to sap that they were in a position to be certain that 
at the time of the collision the cabin of the Jet was oppo-
site Lightship No. 2. But the witnesses on the Norwalk 
had to depend on their estimate of the distance of a light 
across a stretch of water on a dark night ; and nothing 
could be more deceptive. 

The channel is that portion which is either naturally 
of a depth of 14 feet, or• has been dredged to a depth 
of 14 feet, and can be easily traced on the chart by noting 
the soundings; and the scale of the blue print chart pro-
duced showing the soundings is 400 feet to the inch. 
From the chart it will be seen that the narrowest part 
of the channel is a line through the first black buoy and 
the lightship, where it is about 440 feet wide. But it is 
important to note that the width through the point of col-
lision, whether the .collision occurred 50, 75 or 125 feet 
east of the lightship, is, as shown on the chart, and, as 
state'd by the witness Fusey, about 850 feet wide ; and 
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1909 	it is the same width for 400 or 560 feet below, where it 
THE 	narrows slightly, but continues of ample width for nearly 

MONTREAL 
TRANSPORTA- a mile below Lightship No: 2. It will be seen that 

TION CO. 
v 	the channel a few feet below Lightship No. 2 widens 

THE SHIP quickly to an extent of 850 feet, and there is at least 850 
N ORWALK. 

feet to the north of the line between the two black buoys, 
Reasons 

ial Judge. as is established by the chart and the evidence of the 
witness Fusey. 

All defendant's witnesses contend that the tug and tow 
went north of the fairway of the channel ; while plaintiff's 
witnesses swear exactly the opposite. 

I think it was wrong to say that the lightship lies east 
and west, and that the channel was only 440 feet wide 
where the collision occurred. It was 440 feet wide at 
the shoals, which are westward and north-westward of 
the lightship, but the channel is much wider where the 
collision occurred. 

The fairway swings up very much further north than 
the east and west line between the lightship. The 
principal part of the bend in the channel is considerably 
below the lightship, as the witnesses show and the chart 
establishes. All the expert witnesses say that the Nor-
walk should have stayed below when she saw a tug and 
tow coming down and recognized it as such ; except 
Chestnut, the pilot of the Norwalk, upon whom the 
responsibility must fall if plaintiffs succeed in their action. 

It has been proved, as I stated before, that the Norwalk 
recognized that a tug and tow was coming, when it was 
distant from the Norwalk about 3,500 feet. Captain 
Goodrow says that when he got to the turning buoy, which 
is about 3,500 feet east of the lightship, he saw the lights 
of a tow and recognized it as such. Though the experts 
say it would have been prudent for the Norwalk to have 
stayed below, it was not contended by plaintiffs' counsel 
that there was any statutory regulation to that effect ; but 
it seems to me it was one of the duties which rested upon 
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the Norwalk so to do in order to avoid the danger of a 	19o9 

collision by meeting .a tug and tow in a portion of the 	THE 
MONTREAL 

channel proved to be dangerous owing . to the fact of its TILAN9PORTA-

being comparatively narrow, and the very material fact TIO 
v 

 Co. 

that there was a strong cross-current. It seems to me NO
TREW SHIP 

R ALK. 
that the current accounts to a great extent for the manner -- Reaso 
and place in which the collision happened ; as it was Trial Jnudge

sof. 

shown that the Norwalk did not take this sufficiently into • 
consideration. The pilot, Chestnut, seems entirely to 
have ignored the current ; and Captain G-oodrowfrankly 
says he did not know of the existence of the current at 
the time of the collision but he knows it now. He was 
interrogated and answered as follows :— 

" Q. I presume you know the channel changes its direc-
" tion shortly above that ? 

" A. A. trifle, yes. 
" Q. So that you get the current in a different position 

" with regard to your boat shortly above that? 
" A. I did not know then, but I do ,now. 
" Q. You were relying on Chestnut for that kind of 

" thing? 
" A. Yes sir. 
" Q. How soon after did you learn this ? 
" A. I don't know." . 
When the Norwalk decided not to stay below, as she 

could easily have done, as has been established in this 
case, notwithstanding what the pilot Chestnut says, she 
took the risk of coming on, and if in default must be 
responsible for the consequences of taking that risk. All 
the other witnesses say it was perfectly safe for upcoming 
vessels to slow up and stop, so far as the current is con-
cerned, anywhere in the reach below Lightship No. 2 ; 
and. experts say that is what they would have done if 
they had been in the position of the Norwalk and 'saw a 
tow coming down, particularly at night, in order to avoid 
meeting it in a narrow channel near Lightship No. 2, 
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1909 	and more particularly in view of the cross-current. The 
THE 	Norwalk had plenty of time to have taken that precaution, 

MONTREAL 
TRANSPORTA- but having taken the risk of coming on, should have kept 

TION Co. as far to the northward of the channel as possible. This she 
V. 

THE SHIP did not do. Captain Goodrow does not seem to have 
I\ ORWALK. 

— 	known this, and they were coming along holding their 
RPa.ons of 

Trial Judge, course, just to clear Lightship No. 2 by 10 feet. There 
was a powerful cross-current which began to bear on the 
vessel and make it edge or sag off, and the result was 
that they found themselves in the southern part of the 
channel, as the current had been drifting the Norwalk 
continually towards the south, and I find the collision 
occurred in the southern part of the channel at the place 
above mentioned. 

The material question in this case is as to the manage-
ment of the Norwalk and the tug and tow immediately 
before and at time of the collision ; because no one seems 
to have imagined there was . any danger of a collision 
until it actually happened. I am of opinion it was 
imprudent in the Norwalk not to .stop.  I find she took 
the risk of coming on. I find further that there was 
nothing to prevent the Norwalk keeping further north 
than she did, as it is shown she just cleared Lightship 
No. 2 by ten feet ; and that the collision might have 
been avoided if reasonable care and skill had been 
employed in the navigation and management of the Nor-
walk by its master and officers and crew. The Norwalk 
did not respect the right-of-way that the tug and tow 
was entitled to. 

With respect to the sketch made by Captain Goodrow 
when examined, (fyled as Exhibit D-3) purporting to show 
the position of the boats at the time of the collision, I do 
not think that it shows the true position of the vessels at 
the time of the collision. This sketch is simply a rough 
copy of the plan or sketch defendants' exhibit No. 2, 
which was produced subject to plaintiffs' objection, and 
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has not been proved. I refused to allow Captain Good- 	1909  
row to refer to this plan owing to the objections made 	THE 

MONTREAL 
by counsel for plaintiffs. 	 TRANSPORTA- 

These objections are now sustained ; and inasmuch as 
TRANSPORTA- 

TION CO, 

this plan has not been proved, I order it to be removed THE SHIP 
N ORWALK. 

from the record. 	 -- Reasons of 
It seems to me strange that on the night of the acci- Trial auage• 

dent, which is proved to have been fine though dark, with 
little wind, that those on board the Norwalk should not 
have heard three blasts twice repeated by the tug Glide, 
and which has been conclusively proved to have.been the 
customary signal in those waters notifying up-coming 
vessels to check down, and also that they should not 
have seen the lights on the tow, while it is proved that 
they heard the one blast given by the Glide indicating 
that she was keeping to starboard. It has been proved 
that the whistle of the Glide was a loud and hoarse 
whistle, and could be heard.  a considerable distance off. 

Another fact worthy of remark is that the witnesses 
examined by defendant say that when the collision occur- 
rèd, the shock was but a slight one, and a glancing blow. 
Now it is proved beyond all question that the blow was 
a severe one, that the bow of the barge Jet was stove in ; 
and she immediately, filled with water; that the seven 
inch hawsers, comparatively new, which fastened the 
barge Winnipeg and Jet to the tug Glide were broken, 
and the barges at once separated ; that the ropes fastening 
the barges together were broken ; that two of the crew 
of the barge Jet at once jumped into the barge Winnipeg 
to save themselves. It was also shown by the evidence of 
two of defendant's witnesses that they in any event con- 
sidered the collision a serious one in view of what they 
did. I refer to the evidence of Johnston and Ellis. 

The pilot . Chestnut of the Norwalk seems 'to have been 
very uncertain is to the course he should take. His 
evidence shows, (and more particularly the statement he 
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1909 	made at the enquiry held before the Wreck Commissioner, 
THE 	and which in his evidence he has admitted to be correct) 

mONTRRANSPO  T 
that he first intended topass to the south of the lightship, a 	p f 

TIO 
v  CO. but was reluctantly compelled, as he states, to go to the 

THE SHIP north. What he stated before the Wreck Commissioner, 
NORWALK. 
-- 	and what he admitted to be correct, is as follows :— 

Reasons of 
Trial Judge. " Q. When did you first get the impression that the 

" quarters were going to be narrow ? 
" A. When I passed the upper Gas buoy. 
" Q. That was the place where you realized that the 

" quarters were going to be close ? 
" A, Yes, that.he was coming. I saw I would have to 

"take the north side, and said to myself that I did not 
" want to go there. I was kind of hanging off to let him 
" get past, and then go in behind him. fie came over 
" between " C" and "F" [This refers to marks on a plan 
"produced before the Wreck Commissioner.] " In fact 
"I thought he was past us when he struck us, because the 
" tug was past us and I supposed he would follow right 
"after her ". 

Now with respect to the contradictory evidence as to 
the part of the channel where the accident occurred, all 
plaintiffs' witnesses swear positively that when it occured, 
the tow and barges were in the channel south of the light-
ship, while defendant's witnesses swear as positively it 
was in the channel north of the lightship. Pilot Chestnut 
says the barges were north of the lightship. 

These are his words : " I did not think of going into 
" the south channel. I gave her [the tow] the whole 
c' channel, and got to the north side myself. That is why 
"I went up past the Gas buoy as far as I did". It will 
be seen that this is contradicted by what he said before 
the Wreck Commissioner, where he states " I would 
sooner have gone to the southward, but could not ". 

A s to the contention of the defendants that the .Norwalk 

could not have been in the position where she was seen 
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after the accident, it seems to me that the blow and the 	1909 

force she received when the collision occurred would have 	DIE 
MONTREAL 

turned her round so that she could have cleared the light- TRAN3PORTA- 

ship at least 10 feet. Now, what did this blow do to the TIO 
v 

 Co. 
• 

Jet? It stove in her bows ; it stopped her—she was going LIMP.  N OR WALK. 
5 miles an hour ; it broke 2 seven inch hawsers and also --- 

Reasons of 
broke the ropes fastening the barges together, turning Trial Judge. 

the Jet athwart the channel. Yet it is contended by 
defendant's witnesses that it had no effect whatever on 
the Norwalk except to scrape a little paint off her bows. 
Here was a tow, consisting of two barges lashed together 
making one complete whole, both heavily laden. The 
Winnipeg was almost as large as the Norwalk. Her gross 
tonnage was over 1200 tons. The tonnage of the-Jet 
was about 700 tons ; and in addition to this there was 
the tug with two new seven inch hawsers pulling on its 
tow. 	o that we have practically a single vessel coming 
down with the momentum of the tug and those two bar-
ges together. They are coming down at five miles an 
hoûr, and collide with the Norwalk, which is coming up, 
more or less against the current, at a speed of almost 
three miles an hour. All this shows that the collision 
was a violent one ; and I cannot conceive that it had no 
effect whatever ou the Norwalk. 

The Norwalk was a large steamer of about 881 toffs 
register, heavily laden and proceeding on a voyage to 

. Detroit. It has been proved that after she left Lachine 
on the evening in question, about 6.30 p.m., she twice 
touched bottom. Plaintiffs contend that this indicated 
she steered badly, while defendant says that this was 
owing to the unusual lowness of the water at that time., 
However, the fact remains that she did twice touch bottom 
shortly before the collision in question occurred. 

It must be remembered in deciding this case that a tow 
of two heavy barges with a hawser of 125 feet in length 
would make it impossible for the tug and tow to stop or 
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1909 	slow up more than would be safe in accordance with the 
THE 	necessity of controlling the tow, while there was nothing 

MONTREAL 
TRANSPORTA- to have prevented the Norwalk stopping in the reaches 

TION Co. 
V. 	below Lightship No. 2. 

THE SHIP 	I am of opinion that the defendant made a mistake in 
NOR WALK. 

assuming that the Lightship No. 2 lies east and west, and 
Reasons of 

Trial Judge. in assuming that the channel was only 440 feet wide at 
the place where the collision occurred. All the witnesses 
say that a tug with a tow descending Lake St. Louis, 
always hugs closely Lightship No. 2, so as to straighten 
out the tow when going down the channel ; and that very 
often the tow sheers off. 

Now in the present case, if the tow did sheer off a 
little so as to encroach on the northern half of the channel 
to the extent of 10 feet, as contended by some of defend-
ant's witnesses, this would not in my opinion relieve the 
Norwalk from fault ; for there was no occasion fors her to 
pass the lightship so close as she did, as no matter whether 
the collision occured 50, 75 or 125 feet east of or below 
the Lightship No. 2, there was plenty of water in the 
north channel for the Norwalk to have kept out of the 
way; and if she had done what she alleges she did in her 
preliminary act and defence, there would have been, in 
my opinion, no collision; and it has been established that 
the channel was much wider at the place where the col-
lision occurred, as I have stated above. 

The authorities are clear that even if there had been • 
some initial fault on the part of the tug and tow, which 
I do not find proved in the present case, yet the tug and 
tow, would not be responsible for the collision, if by the 
exercise of reasonable skill on the part of the master, 
officers and crew of the Norwalk the collision could have 
been avoided ; and in my opinion such reasonable skill on 
the part of the master, officers and crew was not exercised 
at and before the collision. There was no occasion to 
have kept the Norwalk so close to Lightship No. 2 and 
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there was nothing to have prevented her keeping farther 	1909 

to the north, where there was plenty of water. 	 THE 

Defendant contends strongly that the Norwalk was I°I~TR RT 
~ ÿ 	

TM 
sroICTA- 

properly navigated, according to the evidence of the TIO 
v 

co. 

expert Macdonald, a witness examined on behalf of the THE SHIP 
R ORWALK. 

plaintiff; but it must be remarked that this witness did 	— 
Ro 

not say that the Norwalk under the conditions existing at Trial Judgens of . 

and previous to the collision, was properly. navigated. 
On the contrary he states he should have remained below 
until the tug and tow had passed down, or kept well to 
the north side of Lightship No. 2. He was interrogated 
as to this, and answered as follows :— 

" Q. If you were coming up the lake with one of the 
" steamers, such as you have described—that is a canal 
" size steamer—and you met a tow coming down, under 
" such conditions, when you would come abreast of ber 

" about the light. What would your duty be under those 
" circumstances? That is if you had no signals from her 

whatever ? 
" A. Well, if I met a tow anywhere near the light 

" coming down there, I would take the other side. 
" Q. The north side of the lightship ? 

-" A. The north side of the light. 
" Q. Did you ever do that ? 
" A. Yes, sir. 
" Q. More than once ? 
" A. Yes, sir, more than once. 
"Q. A nd, if you were not going to take the north side 

"of the lightship, would you have any other course open 
" to you ? 

" A. Well, if I saw him coming into me in time, I 
would check down and wait below altogether. In order 
"to give him time to get out. I could go to the ,other side 
"if I wished"  .  and further on he says : 

" Q. If you did not know the north channel as well as 
" the south one? 
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1909 	" A. I would not go. 
THE 	" Q. What would you do then ? 

MONTREAL 
TRANSPORTA- " A. I would wait below, outside. There is lots of 
• TION CO. 

v. 	"room there? 
THE SHIP 	The lookouts,both on the Norwalk and on the tugand NORWALK.  

Reasons of tow, may not have been as efficient as they should have 
TrialJudge..been, but I do not think that this contributed at all to 

the collision. 
Plaintiffs contend that the Norwalk should have stopped 

after the collision, and offered to render assistance which 
certainly was 'required as regards the barge Jet, which 
drifted down and stranded some distance above the 
Lachine Rapids. And part of her crew was afterwards 
rescued by a boat being sent after the tug had returned 
from towing the Winnipeg to a place of safety. But as 
the crew of the Norwalk say they did not hear any cries 
for assistance though it is proved that assistance was 
called for, as the tug was there, and the barges were near 
shore, I think under the circumstances as disclosed by 
the evidence, they were not in fault in going on as they 
did. I am of opinion that there would have been no col-
lision if the Norwalk had stopped shortly after she 
recognized that the Glide and her tow were coming 
down ; and she recognized  that when they were about 
3,500 feet away, as testified by Captain Goodrow. 

I am further of opinion there would have been no col-
lision if the Norwalk had kept further to the north, 
where she would have had ample water to have passed 
the tug and tow in safety. 

The channel was that part of the lake which either 
naturally or dredged had a depth of 14 feet, as shown on 
the chart produced. 

Now, even if, in the first instance, the tug and tow 
were in fault, which I do not find, yet if the collision 
could have been avoided by reasonable care on the part 
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of the master, officers and crew of the .Norwalk, the tug 	1909 

and tow would not be responsible for the accident. 	THE 
MONTREAL 

Now on this point I might refer to a recent Admiralty T RAN sroaTA-

case of the Etna. (1) where Bucknill, J., referring to the T1° 
v 

CO. 

management of the torpedo boat Wear which had been NoRKr . 
in collision with the steamer Etna, said : " He failed to 	- 

Reasons of 
" act [referring to the officer in charge of the torpedo Trial Judge. 

"boat] until too late, and just failed to clear the Etna by 
"40 feet. It was agreed that on the authority of H.M S 
" Sans Pareil (2) the rules of common law as to negligence 
" applied, and that if the Etna was initially negligent 
" she might escape if by reasonable care and skill the Wear 
" could have avoided her; this, however, had not been 
" made out to his satisfaction, as the Etna was not only 
" negligent in getting in between the two lines of the 
" flotilla, but there had evidently been a bad lookout on 
" board, for she did not see the starboard division of the 
;' flotilla at all." And the Judge, having regard to the 
negligent navigation of the Wear also, held both vessels 
to blame. 	- 

The decision in the torpedo case above cited shows 
that the Sans Pareil case is a binding authority .on the 
Admiralty Court in England, and there, notwithstanding 
that the nautical assessors in the first court held that 
there was no negligence in the East Lothian in passing 
across the bows of the Sans Pareil, the court held as the 
Sans Pareil might with ordinary care have avoided the 
collision, she was alone to blame for the collision. This 
case was taken to appeal on the ground that there . was 
improper navigation on the part of the East Lothian, 
and the damage sustained should have been in any event 
divided. Different assessors assisted the Court of Appeal, 
which confirmed the judgment of the court below, and • 
which asked the assessors the following questions as 
mentioned at page 282 of the Probate Reports, 1900 :— 

(1) 24 T. L. R. 270. 	 (2) (1900) P. 267. 
29 
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1909 	" Q. Was the East Lothian under the circumstances of 
THE 	" this case guilty of negligence in passing across the bows 

MONTREAL 
TRANSPORTA- ~' of the Sans Pareil? And they answered ' it was 

TION CO. improper navigation,"' which the Court of Appeal took v. 
THE SHIP to mean that the assessors did not advise them in the NORWALK. 

same way as the elder brethren in the court below, and 
Reasons of 

T. ial Judge. accepted their advice so given. 
Lord Justice Smith in giving judgment, at page 283 of 

the Probate Reports, 1900, said :— 
" The well-known law of contributory negligence laid 

" down by Lord Penzance in the House of Lords in 
" Radley v. The London and North Western Railway Co. 
" (1) is 'that the plaintiff in an action for negligence 
" cannot succeed if it is found by the jury that he has 
" himself been guilty of any negligence or want of 
" ordinary care which contributed to cause the accident ;' 
" but there is this qualification equally well established, 
" namely, that though the plaintiff may have been guilty 
"of negligence and although that negligence may in fact 
" have contributed to the accident, yet if the defendant 
" could, in the result, by the exercise of ordinary care and 
" diligence, have avoided the mischief which happened, 
" the plaintiff's negligence will not excuse him.' The case 
" of the Margaret (Cayzer y. Carron Co. (2), shows that 
" the common law doctrine is applicable to such a case 
" as that now before us." 

Reference might also be made to the remarks of Lord 
Justice Williams who, at page 287, said :— 

" The only remaining question is whether, applying 
" the common law rules to this matter, there is evidence 
"of such a state of circumstances that the plaintiff is 
" disentitled to recover. That there was negligence by 
" the plaintiff there can, to my mind, be no doubt. If 
" the advice of our assessors is right, there obviously 
" was, and, speaking for myself, I entirely agree with 

(a) L. R. 1 A. C. 754. 	 (2) L. R. a A. C. 873. 

~~~ 
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"•the view they take. But, according to the rule laid 	I9°9 

" down in Radley v. London & North Western Railway 	THE 
MONTREAL 

" Co., that is not sufficient ; you must show that the negli- TRANSPORTA. 

`` gence was of such a character that the defendant could TIo 
v 

 CQ. 

` not with ordinary skill and care have avoided the acci- TUES H x. 
" dent. That rule applies equally in the Court of Admi- — 

Reasons of 44 ralty, where the practice is that if both ships are to Trial Judge. 

" blame, the damage is to be divided; (See the Margaret 
" (Cayzer v. The Carron Co.). . In that case Lord 
" Blackburn and Lord Watson made it clear that the 
` common law principle governs the Admiralty rule, 
it and that if the consequences of the neglect of plaintiffs 
` could have been avoided by ordinary care and prudence 
` on the part of defendants, the negligence of plaintiffs 

" would be no answer to the action.". 
In the case of the Hamburgh Packet Co. v. Desrochers 

(1) Burbidge, J., in rendering judgment, said :— 
" The effect of the statute ' (referring to the English 

" statute) is to impose on a vessel that has infringed a 
" regulation, which is prima fade applicable to a case, 
" the burden of proving not only that such infringement 
" did not, but that it could not by possibility have con• 
" tributed to the accident. That is the rule for which 
" the appellants contend, and it is no doubt the rule to 
" to be followed in Canadian courts in cases of collisions-
" occurring on the high seas, but it is not applicable 
" where the collision occurs in Canadian waters." 

This must .always be borne in mind when considering 
the English authorities, and such authorities prior to 1873 
are only applicable, the English law having been then 
changed. Previous to that time the law was the same as 
the present Canadian law. 

The case of the Khedive (2) is referred to at pp. 303 of 8 
Exchequer Court Reports, as follows :---- 

(1) 8 Ex. C. R., 304. 	 (2) L, R. 5 A. C. 876. 
29% 
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1909 	"The alteration of the law in 1873 was an important 
THE 	" one. The occasion of it, and its effect, will be seen by 

M ONTREAL 
TRANSPOKTA-" reference to the following cases. In Tuf v. Warman (1) 

TION CO. "the defendant was charged with having so negligently v. 
THE SHIP " navigated a steam vessel in the river Thames as to run 
NORWALK. 

" against and damage the plaintiff's barge. The case 
Reasons 

 ge. " came before the Exchequer Chamber in 1858. The 
" effect of the decision cannot, I think, be better stated 
" than it was by Lord Blackburn in the case of the Khedive, 
"decided by the House of Lords in 1880 (2) : ` On the con-
" struction of this and similarly worded enactments, it 
"has been held, in Tuff v. Warman, that though the 
" plaintiff had infringed the rules, and by his neglect 
" of duty brought the vessel into danger, yet if defendant 
" could by reasonable care have avoided the consequences 
" of plaintiff's neglect, but did not, and so caused the 
" injury, the plaintiff could recover, as un.ler such circum-
" stances the collision was not occasioned by the non- 

observance of the rule'. This he adds `prevented the 
" statute from producing the effect that those who framed 
" it wished ; but nothing was done until attention being 
" apparently called to the subject by the case of the 
""Fenham," (3) section 17 of The Merchant Shipping Act 
" was enacted." 

This was evidently one of the earlier cases referred to 
in the judgment of the Exchequer Court where the pre-
siding judge said : (p. 305.) 

"Where that happens [referring to the collisions in 
Canadian waters] " the rule to be followed is that estab-
" lished by the earlier cases. It is necessary, then, in 
" considering the English authorities to distinguish 
" between cases decided before and those decided after 
" 1873, when the Act was passed. " 

With reference to the jurisprudence bearing particularly 
on this case, it is well known that from the Victoria bridge 

(1) 2 C. B. N. S. 740; 5 C. B. N. S. 573. 	(2) L. R. A. C. 892. 
(3) L. R. 3 P. C. 212. 
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down-we are practically under the International Rules 	1909 

of the Road, that is to say, the Canadian Government has 	THE 
MO 

made the Imperial rules applicable in their entirety from TRAN
NTREAL

SPORTA-

the Victoria bridge down stream, but from the Victoria TIo 
2 

 Co. 

bridge upstream we are under the regulations as prescribed THE SHIP 
OR W ALK. 

by Canadian "Order-in-Council of the 20th April, 1905. 	-= 
eaons of 

These rules are printed in the first part of the volume xRrlalsaudge 

of the Dominion Statutes 4 .& 5 Edward VII., page lx. 
Art. 25b of these regulations is important, and reads : 

" In all narrow channels where there is a current, and 
"in the rivers St. Mary, St. Clair, Detroit, Niagara and 
" St. Lawrence, when two steamers are meeting, the 
" descending steamer shall have the right of way and 
" shall, before the vessels shall have arrived within the 
" distance of half a mile of each other, give the signal 
"necessary to indicate which side she elects to take". 

This was done by the Glide by giving the one blast 
of her whistle, indicating that she was keeping to star-
board. 

I would also refer to the case,of the Independence decided 
by the Privy Council in 1861 (1). In that case the ship 
that met the tug and tow was in a much more favourable 
position than the Norwalk is in this case, because she was 
a sailing ship. This is what the Privy Council said when 
they held the sailing ship in fault [Per Lord Xingsdown :] 

"A steamer unencumbered is nearly independent of 
"the wind. She can turn out of her course and turn into 
" it again with little difficulty or inconvenience. She can 
"slacken or increase her speed; stop or reverse her 
"engines, and can move in one direction or the other 
" with the utmost facility. But a steamer with a ship in 
" tow is in a very different situation. She is not in any-
" thing like the same degree mistress of her own motions : 
" she is under the control of and has to consider the ship 
"to which she is attached. She cannot by stopping or 

(I) 14 Moo. P. C. 103 at p. 115. , 
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1 	" reversing her engines, at once stop or back the ship 
THE 	" which is following her. By slipping aside out of the 

MONTREAL 
TRANSPORTA- " way of an approaching vessel, she cannot at once and 

TIO 
N Ca "with the same rapidity draw out of the way the ship 

THE SHIP "to which she is attached, it may be by a hawser of con-NORWALK. 
" aid erable length, and the very movement which sends 

Reasons of 
Trial Judge. " the tug out of danger may bring the ship to which she 

" is attached into it." 
I would also refer to the case of the American and the 

Syria (1). This was a judgment of the Privy Council 
in 1874. In that case the American was found to blame; 
she was towing the Syria and both struck a sailing ship. 
Sir Robert Collier in delivering the judgment of the court 
commented upon the decision and the passage above 
quoted in the Independence, and the effect upon that deci-
sion of the promulgation of the new regulations for pre-
venting collisions at sea. His words, at page 130, are as 
follows : 

"It is true that this case [referring to the Independence] 
" was decided before the promulgation of the present 
" regulations for preventing collisions at sea, which in 
" terms direct that where the courses of two vessels 
"involve risk of collision, the steamship shall keep out of 
" the way of the sailing ship, and the sailing ship shall 
" keep her course, subject to due regard to dangers of 
" navigation and to special circumstances rendering a 
" departure from the rule necessary in order to avoid 
" immediate danger." He goes on to say :-- 

" But the rule of navigation though formulated, can 
"scarcely be said to have been altered by the regulations, 
"• and the distinction taken between the relations of an 
" encumbered and unencumbered steamer is manifestly a 
" just oue and still applicable." 

Marsden on Collisions at Sea (2) thus summarizes the 
English jurisprudence :— 

(1) L.R. 6 P.C. 127. 	 (2) 5th ed. p. 166 ed 8eg- 



VOL. XII.] 	EXCHEQUER COURT REPORTS. 	 455. 

" It is obvious that a tug with a ship in tow has not 	1909 

"the same facility of movement as if she were unencum- 	Tax 

" bered. She is not, in anything like the same degree, T 
MONTREAL
RANsroRTA 

" mistress of her own. movements. She cannot, by stop- Tio 
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 Co. 

" ping or reversing her engines, at once stop or back the THESHNORWA H. 
" ship in tow " 	He continues : 	 -- 

Reasons of 
" In taking measures to avoid a third vessel she has to Trial Judge. 

" continue her tow, and a step that would be right and 
" take ber clear, if she were unencumbered, may bring 
"about a collision between her tow and the ship she her-

self has avoided. Although, therefore, it is the duty 
" of a tug with a ship in tow to comply, so far as is pos. 
"sible, with the regulations for preventing collisions, it is 
" also the duty of a third ship to make allowances for the 
" encumbered and comparatively disabled state of the 
" tug, and to take additional care in approaching her". 

And at page 344 this author, referring to the require. 
ments for lights, states : 

" The distinguishing lights of the tug are ` for the pur-
" i pose of warning all approaching vessels that she is not 
" ' in all respects mistress of her movements', and to show, 
". that she is encumbered." 
and at page 487 states : 

" The Supreme Court in America has held that a vessel 
" undertaking to pass another in a narrow channel, or 
"navigating such a channel in weather that makes it 
"dangerous, does so at her own risk ;" 
and at page 444: 

" In determining, therefore, what are the proper steps 
" for a ship to take in order to avoid another approaching 
" her in a winding river, the sinuosities of the river, and 
" also the usual course of vessels in the river, must be 
" taken into consideration ;" 
and at page 445 : 

"It has recently been held in the Admiralty Division 
"that it is a prudent rule in a winding tidal river, in the 
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1909 	"absence of special regulations, for a steamship about to 
THE 	"round a point against the tide to wait until a vessel 

MONTREAL 
TRANSPORTA- " coming in the opposite direction has passed clear, and 

TION CO. 44 

Reasons of 
Trial Judge. "A vessel is not justified in delaying to take precau- 

tions until the last moment, or in trusting to be able to 
"` shave' clear of the other. If by doing so she frightens 
"the other into taking a wrong step and a collision 
"occurs, she will be responsible for the entire loss." 

Here, again, it may be said that even if it were true, 
which I do not admit, that the tug and tow were ten feet 
north of the line of the lightship, and if being there, 
considering the direction of the current and other 
attendant circumstances, constituted a fault, I am of opin-
ion that under the principles laid down in the above 
cited authorities, the tug and tow could not be held 
responsible for the collision brought about by the Norwalk. 

I would refer also to the case of the Hibernian (1). 
The judgment was rendered in 1870, and the Privy 

Council judgment will be found in L. R. 4 P. C. p. 511 : 
also to the case of the Earl of Lonsdale, (2) a judgment 
of the late Mr. Justice Stuart, where it was held 

" Where a steamship ascending a river, before entering 
" a narrow and difficult channel, observed a tug approach-
" ing with a train of vessels behind her, and did not stop 
"or slacken speed, and where she subsequently collided 
"with the tug and her tow, the steamer was held to blame 
" for not stopping when entering the channel. " 

This judgment was confirmed in the Privy Council ; 
and the judgment of the Privy Council is reported in the 
same volume of Cook, page 163. 

The American jurisprudence is to the same effect, and 
it is unnecessary to quote the cases at length, as a great 

(1) 2 Stu. 148. 	 (2) Cook's Adm. Rep. 153. 

V 	a steamship was held in fault for disregarding this pre- 
THE SHIP " caution ;" 
NORWALK. 

and at page 331: 
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many of the more important decisions are cited in plain- 	1909  
tiff's written argument. 	 THE 

I might also state that Maiette's evidence has been T
MOIL TREAL 
RANSPORTA- 

referred to, in which he stated it would not be proper TIo 
v 

 CO. 

navigation to go north of the line of Lightship No. 2 ; THE slur 

N ORIVALK. 
and this has been strongly urged against the plaintiffs on 	----- 

Reasons of 
the assumption that the line of Lightship Number 2 runs Trial Judge. 

east and west. But the line does not run east and west 
as shown by the charts, and as explained by Mr. Leger, 
but in a north-easterly and south-westerly direction. So 
that when the line of the lightship is properly laid, 
Captain Malette's evidence is perfectly explainable and 
seems to support plaintiffs' contentions; and this has been 
satisfactorily explained by Mr. Howard, one of plaintiff's 
counsel in his argument. 

Having carefully examined the able arguments of the 
counsel, the authorities cited on both sides, and carefully 
examined the jurisprudence bearing on this question, and 
the evidence of record, I am of opinion that the defendant 
is solely to blame for the collision in question, and is 
responsible for the result in damages. 

I am further of opinion that the collision in question 
could have been avoided if reasonable care and skill had 
been exercised by the master, officers and crew of the 
steamship Norwalk. 

I am consequently of opinion that the said steamship 
Norwalk is solely responsible for all damages caused by 
the said collision ; and I consequently find in favour of 
plaintiffs, and allow the plaintiffs' action. I condemn the 
defendant, the ship Norwalk, her owners and bail in the 
amount to be found due on plaintiffs' claim, together with 
costs of the principal action ; and do further adjudge and 
order that an account be taken, and refer the same to the 
Deputy Registrar, assisted by merchants, to' report the 
amount due. I further order that all accounts and 
vouchers, with reports in support thereof, be filed within 
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1909 	six months after date of the present judgment ; and that 
THE 	any amount to be found due by the defendant for damage 

MONTREAL 
TRANSPORTA_ to the cargo of the barge Jet, said barge being owned by 

TION Co. the plaintiffs, be paid over in due course by plaintiffs to v. 
T  E H P the said intervenant, who has been proved to have been 
-- 	the owner of the cargo of the said barge Jet when the 

Reasons of 
Trial Judge. collision in question occurred ; and that defendant pay, 

the intervenant the costs of his said intervention up to 
the date of its allowance. 

Judgment accordingly. 

Solicitors for plaintiffs : McLennan, Howard & Aylmer. 

Solicitors for ship : Clarke, Bartlett & Bartlett. 

Solicitors for intervening plaintiff: Geoffrion, Geoffrion 
& C•usson. 
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APPEAL FROM THE QUEBEC ADMIRALTY DISTRICT. 

BirrwEEN 

TIIE SHIP NOR WALK (DEFENDANT) . ... APPELLANT; 

AND 

THE MONTREAL TRANSPORTA- t RESP4~TDENTS. TION COMPANY (['LAINTIFPS)..... . } 

ALEXANDER. D. T[IOMSON..INTERVENING PLAINTIFF. 

Costs of interlocutory nwtion—Doubt as to disposal of same in judgment 
below on the whole case—Any necessary amendment of judgment in that 
behalf left to trial judge. 

In this case it was not quite clear as to what disposition the learned trial 
judge had made of the costs of an interlocutory motion for an inter-
vention order, and the court was asked to vary the .judgment, pro 

. • tanto, ordering the defendant to pay such costs. The court intimated 
that upon a fair construction of the judgment below such costs were 
to be paid by defendant, but left it to the trial judge to amend the 
judgment if it was not intended to order the defendant to pay the 
costs in question. 

APPEAL from a judgment of the Deputy Local Judge 
of the Quebec.Admiralty District, , 

The facts are stated in the reasons of the trial Judge.* 

A. H. Clarke, K. C., for the appellant ; 

E. E, Howard for the respondent. 

CASSELS J., now (November 23rd, 1909,} delivered 
judgment. 

The appeal in this case is on behalf of the ship Norwalk 
from a judgment of Mr. Justice Dunlop, Deputy Local 
Judge in Admiralty for the Admiralty District of Quebec, 
delivered on the 12th May, 1909. 

* Reported ante p. 934. 

1909 

Nov. 23. 

O 
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1909 	The appeal was argued before me on the 14th of Sep- 
THE SHIP tember last. 
NOR 	

Counsel for both the appellant and respondents, after 
THE 

v..  

MONTREAL shortly stating their points, requested that I should read 
TRANSPORTA- the arguments of counsel before the local Judge and con-

TION CO. 
eider them as addressed to me. 

Reasons for 
Judgment. These arguments had been taken by the stenographer 

and extended. Mr. Holden, K.C., and Mr. Howard had 
argued the case for the plaintiffs, and Mr. Clarke, 
S.C., and Mr. Angers, K.C., for the defendant. 

Since the argument I have read and re-read these 
arguments. 

Each of the counsel presented the case for his respec-
tive client in a very able way, sifting the conflicting 
testimony and urging the respective views, and also deal-
ing with the legal questions. 

If the learned trial Judge has erred in his conclusion 
it is not because of want of assistance of counsel. 

I have carefully read the evidence given at the trial, 
and I am of opinion that the learned Judge has arrived at 
a correct conclusion. 

The question at issue in the main turns upon disputed 
questions of fact, and I would be loth to overrule the trial 
Judge who had the benefit of seeing and hearing the 
witnesses, and was in a much better position to judge of 
their credibility than I can be sitting in appeal. 

I wish to state, however, that after a minute perusal of 
the evidence with the contentions of counsel before me, 
I am of opinion that the learned Judge arrived at a proper 
conclusion, and I agree with him in all his findings. 

The learned trial Judge has dealt with the evidence and 
law in a very exhaustive opinion, and it would be mere 
repetition on my part to add anything to his opinion. 

It was proved conclusively at the trial that the tug 
Glide on two occasions blew three short blasts, the custom-
ary signal in those waters, to notify up-coming vessels to 
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check down. It is said that these blasts were not heard 	1909 

by those on board the Norwalk. Mr. Angers, 5.0., during THE snip 
his argument stated that it was fortunate they were not NoRwALK 

heard, as since 1905 three short blasts mean : "My engines 
IN 0NTTRAJ 

are going full speed astern ". This, however, is only east T 
TANST A 

of the Victoria bridge, and is. not a rule applicable to the 	- 
Reasons for 

waters in question. 	 Judgment. 

The Norwalk was aware that the tug Glide had a tow. 
It is proved that the beam of the Winnipeg is 3.7k feet .  
and the beam of the Jet 30 feet. The beam of the tug 
Glide is 16 feet. 

The Winnipeg was on the starboard side and carried 
the regulation green light. The Jet was on the port side, 
carrying the regulation red light. It is said that those 
on board the Norwalk did not see these lights, giving 'as 
a reason that they were apparently obscured by the Light-
ship No. 2. This lightship is about 35 feet long and 10 
to 12 feet beam. 

Had the Norwalk been in that part of the channel 
northerly of the lightship, with the lightship on her port 
bow and the tow in the channel northerly of the light-
ship, it is difficult to understand how the lights, or one of 
them, would be obscured. It is quite evident to my mind 
that the pilot of the Norwalk deliberately intended to pass 
the lightship on the southerly side. 

I think, as the learned Judge finds, the Norwalk is 
solely to blame. 

A minor point was raised by Mr. Clarke as to that -
part of the judgment ordering the defendants to pay the 
costs of the intervenant up to the time of the allowance 
of the intervention. It was ,stated that no opposition was 
made to the intervention, and that in the previous part 
of the learned Judge's reasons it was stated that it has 
been admitted by the parties that the intervenant was 
the owner of the cargo, and " the foregoing motion is 
consequently granted but without costs". The learned 
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1909 	Judge, however, when using this language, was dealing 
THE SHIT with an application on behalf of the plaintiffs for leave 
NORWALK 

V. 	to amend the statement of claim. The motion on behalf 
THE 	of the intervenant had beenp 	J reviously dealt with, and MONTREAL  

TRANSPORTA- an.order made on October 21st, 1908, and the costs were TION CO. 
Iron8ong for

reserved. No doubt the learned Judge would amend the 
a~.figme.t.  judgment if it was not intended to order the defendant 

to pay these costs. 
The appeal is dismissed with costs, I think there 

should be no costs of the appeal to or against the inter- 
venant. 

Judgment acc •rdingly. 

Solicitors for the appellant : Clarke, Bartlett & Bartlett. 

Sollicitors for the respondent : McLennan, Howard & 

Aylmer. 
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IN TETE MATTER of the Petition of Right of 

JAMES W. BROWN   	SUPPLIANT ; 	1900 

AND 	 Dec. 30. 

HIS MAJESTY THE KING 	RESPONDENT. 

HIS MAJESTY THE KING.. 	.. PLAINTIFF ; 

AND 

JAMES W. BROWN 	DEFENDANT. 

Public work-Damage to lands—Proceedings by petition of right supple-
mented by expropriation proceedings—Hay lands flooded by construc-
tion of Government dam—Damage to Owner's business as cattle rancher 
and dealer in hay—Basis of valuation. 

B., a cattle rancher and hay dealer, had filed a petition of right seeking 
• damages for the flooding of a large portion of his hay lands in the 

Qu'Appelle valley caused by the construction by the Crown of a dam 
on the Qu'Appelle river, for the purpose 'of improving the navigation 
of Last Mountain Lake. At the trial of the petition counsel for the 
Crown stated that expropriation proceedings had been instituted by 
the Crown to expropriate the • 1,037 acres of the suppliant's land 
affected by the dam, together with an additional area of some 240 
acres, and it was agreed between the parties that the evidence adduced 
under the petition of right should be treated as if also adduced in the 
expropriation proceédings, which practically superseded the petition. 
The dam was erected in 1906. By his defence in the expropriation pro-
ceedings, B. claimed $50,000 for loss of hay during two years 
before the erection of the dam and since to the time of trial ; and a 
sum of $131,840 for damages arising from the expropriatidn and 
depreciation to remaining lands arising from the severance. 

Held, that B. was not entitled to damages for the loss of the hay. 
2. That in as essing compensation the whole of the property sboul'l hè 

considered as comprising 2,080 acres suitable for ranching purposes, 
and the market value (an element of which was its potential value) 
together with that of the house and barn thereon, ascertained as of 
the date of the expropriation,•• viz.: January, 1906 ; then by ascer-
taining the market value of what was left and deducting the same 
from the value of the part expropriated, the difference would repre-
sent B's loss. 
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1,90,9 'THESE cases arose, respectively, upon a Petition of 
BRoWVN 

v 	Right for damages arising out of injury to land caused by 
THE KING. the construction of a public work, and proceedings, sub- 
Reasons for sequently taken, for the expropriation of the land injured 
Judgment 

--- 	as alleged in the petition of right. 
The facts are fully stated in the reasons for judgment. 

H. A. Robson, K.C., and J. F. Frame for Brown; 

J. A. Allan for the Crown. 

CASSELS, J., now (December 30th, 1909,) delivered. 
judgment. 

In the case of Brown v. The King the suppliant filed 
his petition on the 29th April, 1909. The petition is 
dated the 4th September, 1908. 

The suppliant sets out that he was the owner and in 
possession of certain lands in 1904, and is still the owner 
thereof. The lands comprise an area of 2,080 acres. 

The suppliant alleges,— 
" That the said lands, or the greater portion thereof, 

are situated in a valley which extends from the foot of 
the said lake to the Qu'Appelle river, a distance of 
about four miles, and the natural and only outlet and 
drainage for the waters of the said lake and the waters 
in the said valley and on the said lands is by and through 
a natural water course leading from the said lake to the 
Qu'Appelle river. The said lands are ordinarily and 
naturally of great value as hay lands and for the feeding 
of cattle, and were of great value prior to the construc-
tion of the public work hereinafter referred to." 

The suppliant further alleges,— 
" That during the latter part of the year 1904, His 

Majesty the King (represented in that behalf by the 
Honourable the Minister of Public Works for the 
Dominion of Canada) through his engineers, servants 
and workmen, constructed a public work, to wit, a cer-
tain dam which was erected or constructed, and has 
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since been maintained across the said Qu'Appelle river 	1949  
at a point below or down stream from the place where BROWN 

the said river naturally receives the said waters, flowing TnE Kiva. 

there through the said natural water course, and the said Reasons for 

dam has ever since been maintained and is still main- 
Jndent. 

tained as a public work." 
" That by reason of the construction of the said public 

work, to wit, the said dam, the waters of the said lake 
and the waters in the said Qu'Appelle river and in the 
said natural water course, which is the natural outlet of 
the said lake, have been obstructed, and since the said 
year 1904 have been prevented from escaping and have 
continuously been, and still are, retained to a depth of 
upwards of six feet above the natural level of the said 
lake and river and water course, thereby wholly sub-
merging the larger portion of the suppliant's said lands, 
to the extent of at least 1,077 acres thereof, thereby 
rendering the same wholly unproductive, and also rend-
ering to a large extent useless and unprofitable the 
remainder of your suppliant's said lands, which were 
being used by him in connection with the said submerged 
lands in his business of raising and feeding cattle and 

• raising hay for sale." 
The petition came on for trial before me at Regina on 

the 11th and 12th days of October, 1909. 
At the trial Mr. Allan, counsel for the Crown, stated 

that expropriation proceedings had been commenced on 
behalf of the Crown to expropriate the 1,077 acres (really 
1,037) referred to in the suppliant's petition, together 
with an additional portion .of the 2,080 acres. 

It was then agreed between counsel for the Crown and 
counsel for the suppliant that an information on behalf 
of the Crown should be filed and served, a defence filed, 
and the information brought to issue. It was also agreed 
that the evidence adduced in the petition of the 
suppliant Brown should be treated as if also adduced in 

30 
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1909 	the information proceedings in the case of The King v. 
BROWN Brown ; that such further evidence as the parties desired 

V. 
THE KING. to adduce should be taken before C. H. Bell, Esq., Clerk 
Reasons for of the Supreme Court of Saskatchewan, and I agreed to 
Judgment. 

remain over at Winnipeg on my return from the west and 
hear further evidence and the argument of counsel. 

The two cases were argued before me in Winnipeg on 
the 4th day of November, 1909. Counsel for the sup-
pliant Brown asked leave to amend his petition by strik-
ing out paragraph 5 thereof, which reads as follows :— 

" 5. Your suppliant further says that by reason of the 
construction of the said public work, to wit, the said 
dam, that his said lands have been injuriously affected as 
aforesaid, and that by reason thereof he has suffered 
damage, amounting to the sum of at least $50,000," 
and substituting therefor the following :— 

" Your suppliant further says that by reason of the 
construction of the said public work, to wit, the said dam, 
that he has been prevented from carrying on his said 
business of raising and feeding cattle and raising hay for 
sale, and has lost all the annual product of the said land 
and that his loss, up to the time of the institution of this 
petition, irrespective of permanent injury to the land, 
amounts to the sum of $50,000, and your suppliant 
further says that his said lands so submerged and his lands 
adjoining the same have been permanently injuriously 
affected, so that he has suffered further loss amounting to 
$131,840 additional." 

Counsel for the Crown consented to this amendment. 
As the institution of the expropriation proceedings • 

practically supersedes the petition, and Brown in his 
answer to the information can set up the same defence, I 
allow the amendment as asked. 

The information filed on the 4th November, 1909, 
alleges in paragraph 1 as follows 
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" 1. The lands hereinafter described were taken under 	1909 
• 

the provisions and authority of .section 3 of The Expro- BROWN 

priation Act, chapter 143 of the Revised Statutes of Can- THE iTN4. 

ada, 1906, by his Majesty the King for the purposes of a Rea—so—no for 
public work of Canada to wit : a dam at Craven below Judgment, 
the junction of the Qu'Appelle river and the outlet of 
Long Lake or Last Mountain Lake, by depositing of 
record, tinder the provisions of section 8 thereof, a plan 
and description or such lands in the office of the Registrar 
of Deeds for the Assiniboia, Land Registration District in 
the Province of Saskatchewan, in which Registration 
Division the said lands are situate whereby the said lands 
have become and now remain vested in His Majesty the 
King." 

Then follows a description of the lands, in all'compris-
ing 1277.88 acres. The Crown offers $12,660.28 in full 
compensation for all the lands expropriated and for all 
damage and loss of every kind. 

In his defence to the information Brown sets up as' 
follows :— - 

" 5. That further as to paragraph 3 thereof he says that 
he bas suffered loss and damage by reason of the con-
struction of the said dam and says that a portion of 
his loss and damage by reason thereof consists in the 
total destruction of the hay which, but forr the, said dam, 
would have grown on the said lands during the years 
1905, 1906, 1907, 1908 and 1909 and which hay would 
during the said years have aggregated in net value at least 
$50,000.00, and he further. says that in respect of this 
particular loss, namely, the loss of said hay for said years 
he is now proceeding in this honourable Court against 
His Majesty the King upon a fiat granted by His Majesty 
and by a Petition of Right, which proceeding he says 
was begun long prior to the expropriation proceedings 
referred to in paragraph 1 of the information, and which 

3Q 
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1909 	proceedings he says are still pending and undetermined. 
BROWN in this Honourable Court." 

v. 
THE KINo. 	

" 6. That as to paragraph 5 and generally as to the 

Reasons for whole of the said information this defendant says that 
.Taagment. 

his business is that of a cattle raiser and dealer in hay, 
and that he has carried on and operated such business 
since about the year 1889 and up to the year of the con-
struction of the dam which was put in the Qu'Appelle 
river at or near Craven on or about the year 1905 by 
His Majesty the King. He further says that he acquir-
red the lands now being expropriated and about eight 
hundred and three acres more of contiguous upper and 
hill lands especially for the purposes of the said business 
and because of their peculiar adaptability for his said 
purposes. The lands mentioned in the information consist 
of twelve hundred and seventy-seven and thirty-eight 
hundredths acres, and the same are meadow lands and are 
situate in a valley at the foot of the Iake known as Last 
Mountain Lake or Long Lake in the Province of Saskat-
chewan. There is a natural water course or channel ex-
tending fro .11 the foot of the said lake to the Qu' A ppelle 
river, which is of such a character and of such levels 
that in the spring of each year water from the Qu'Appelle 
river flows north or up stream in the same and irrigates 
the said meadow lands now expropriated, and in due time 
recedes and escapes by the said natural water course or 
channel down into the Qu'Appelle river. The result of 
this natural irrigation is in each season (except in cases 
of extreme floods out of the course of nature) to insure 
the natural growth upon the said meadow of very large 
crops of superior hay. tip to the time of the erection of 
the said dam this defendant had yearly cut the said hay 
and derived great profits from the same both from feed-
ing the same to his cattle and -by selling the same to other 
parties and in exporting the same to town and city mar-
kets in Saskatchewan. This defendant has for the pur- 
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pose of carrying on his said cattle raising and hajbusiness 	1909 

erected large buildings on his said lands, purchased expeu- BROWN 

sive personal chattels necessary to carry on such a business -HE KING. 

and permanently established himself thereon in order to Reasons for 

prosecute his said interests and to take advantage of the Judgment. 

great benefits from his said lands and property. The na- 
tural advantages of said lands and their' proximity to 
market, and particularly the said natural irrigation, rend- 
ered the same of an unique character and of great and ex• 
ceptional value and by the aforesaid act of His Majesty 
the King in building and maintaining said dam and flood- 
ing said lands this defendant has wholly lost the benefit 
of all his said lands, and his said business has by reason 
thereof been put an end to and his said buildings rend- 
ered useless and his said business and property destroyed." 

The defendant claims $50,000 damage for the loss of 
hay during the years 1905, 1906, 1907, 1908 and 1909, 
and claims the further sum of $131,840 for the value of 
the lands sought to be expropriated and the depreciation 
of the balance of the 2,080 acres of the land, a part of 
which, namely, the 1,277.38acres, have been expropriated. 

Before dealing with the evidence in detail, I may state 
that in my opinion the defendant Brown is not entitled 
to the damages claimed for loss of hay as above mentioned. 
If he were so entitled the claim made is an exorbitant 
one. The first dam was only erected in January of 1906. 
It did not withstand the spring freshets of the Qu'Ap- 
pelle river in 1906, and a new dam holding the waters 
at the same height was constructed a little lower down 
the river Qu'Appelle in December, 1906. The dam com- 
plained of could not possibly have affected the lands in 
question in 1905, and could hardly have affected them 
in 1906. In the spring of 1904. there was a freshet ex- 
ceeding in magnitude the freshet of 1888. All the lands 
as far as Craven, including the meadow lands in question, 
were flooded, and remained flooded all through that 
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Isoe 	season, and a large portion of the meadow lands, especially 
BROWN Section 6, would not, according to the evidence, have 

V. 
THE KING. been drained so as to be capable of producing hay during 

Rea—so—us for the years 1905 and 1906. 	 IFP 

Judgtnent. 	
The object of the dam at Craven was to retain the 

waters of the Qu'Appelle river and to force them up the 
outlet which, during low water in the Qu'Appelle river, 
carried off the waters from Last Mountain Lake until the 
level of the lake was lowered to a point where the water 
ceased to flow through the outlet. The intention is to 
hold back the water so as to improve the navigation of 
Last Mountain Lake. Brown, the suppliant, complains 
that the effect of this work is to destroy his meadow 
lands comprising the 1,037 acres, and that practically the 
whole value of these 1,037 acres have been lost to him. 

The Crown by instituting the expropriation proceed-
ings and expropriating these 1,037 acres, together with 
the additional land, admits that the defendant Brown is 
entitled to be paid the value of the lands. 

The questions for decision are : 
1. Is the suppliant Brown entitled to any damages for 

the years claimed other than interest ou the amount 
found due ; and 

2. The method of arriving at the value and damages ; 
3. The amount that should be allowed. 
in my opinion the true method of approaching the 

consideration of the case is as follows : 
The Crown in January, 1906, proceeded in the public 

interest to erect the dam. The necessary effect of such 
a dam would be to hold back thé waters and maintain 
the level of the lake and injuriously affect the meadow 
lands of the suppliant and defendant Brown. It is true 
the first dam was not constructed in such a way as to 
withstand the freshet, and accordingly the new dam 
was constructed in December, 1906. 



VOL. XII.] - EXCHEQUER COURT REPORTS. • 	 471 

The effect of this dam was to exprôpriate an easement 	1909 

over the meadow lands (1,037 acres) of flooding. It is BRowr 

clear that such an easement was practically equivalent to TAE Krna. 
a destruction of the lands for hay purposes, the only use Reasons for 

to which they could be put. Brown puts his case in 
Judgment. 

this way in his petition. The dam has been maintained 
ever since, and the information filed. In my view in 
1906 when the dam was first constructed the Crown was 
erecting a public work which necessarily prevented the 
draining of the meadow lands, and were claiming an 
easement of flooding the meadow lands, equivalent to 
taking the fee in the lands. This was followed up by 
the expropriation proceedings. I do not think the evi- 
dence adduced before the special examiner as to conver- 
sations with ministers and others about the removal of 
the dam was admissible. If it were a question of 'aches 
it might have some bearing, but not on the question of 
possession. 

I think that so far as the 1,037 acres of meadow lands 
are in question the title to the easement vested in 19Q6. 
By The Expropriation Act, Cap:  143, R. S. C. 1906, the 
definition of lands is as follows :— 

" (f) 'land' includes all granted or ungranted, wild or 
cleared, public or private lands, and all real property, 
messuages, lands, tenements and hereditaments of any 
tenure, and all real rights, easements, servitudes and 
damages, and all other things done in pursuance of this 
Act, for which compensation is to be paid by His Majesty 
under this Act." 

Section 22 of the same Act reads as follows :— 
" 22. The compensation money agreed upon or 

adjudged for any land or property acquired or taken for. 
or injuriously affected by the construction of any public 

• work shall stand in the stead of such land or property ; 
and any claim to or encumbrance upon such land or pro-
perty shall, as respects His Majesty, be converted into 
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a claim to such compensation money or to a propor-
tionate amount thereof, and shall be void as respects any 
land or property so acquired or taken, which shall, by 
the fact of the taking possession thereof, or the filing of 
the plan and description, as the case may be, become and 
be absolutely vested in His Majesty." 

Also section 47 of The Exchequer Court Act, Cap. 140, 
R.S.C., 1906, has to be considered. It reads as follows :— 

"47. The Court, in determining the amount to be paid 
to any claimant for any land or property taken for the 
purpose of any public work, or for injury done to any 
land or property, shall estimate or assess the value or 
amount thereof at the time when the land or property 
was taken, or the injury complained of was occasioned." 

In the Ontario Courts a case of Ruttan y. Dreifus and 
Canadian Northern R. W. Co., (1) may be looked at as 
containing a summary of authorities on similar statutes. 

I therefore take January, 1906, as the starting point. 
The difference of dates of expropriation between the 1087 
acres of meadow lands and 1,277.38 expropriated, or 
240.38 acres, need not in my view be considered, These 
240.38 acres were not taken possession of in 1906, and 
were expropriated in October or November, 1909, but 
when expropriated, by reason of their depreciation by the 
withdrawal of the hay lands, their value had so decreased 
according to the witnesses of Brown that they would be of 
small value. Viewing the case as I do the whole ques-
tion of the value of the 1,277.38 acres may be considered 
together as of January, 1906. 

I do not think there is any real dispute between 
counsel for the Crown, Mr. Allan, and counsel for the 
suppliant and the defendant Brown as to the manner in 
which compensation should be awarded. The defendant 
Brown is entitled to receive full compensation for his loss. 
The use to which he put the lands and the loss to him 

(1) 12 Ont. L.R. 187. 
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should be considered. See Bailey v. The Isle of Thanet 	1909 

By. Co., (1) Bourne y. Mayor of Liverpool (2) &ebbing y. BROWN 

Metropolitan Board of Works, (3) cases cited by Mr. Frame. TAE Kc, 

I have had occasion to consider these cases and a great Reasons for  
many others in cases decided by me ; for instance, The Judgment. 

King v. Condon, (4) where the property expropriated was 
an inn, and allowance was made for good-will or loss of 
business. See also The King y. Dodge (5) and cases cited. 

I propose to consider the case in the manner claimed 
by Mr. Frame, namely, treating the whole of the property 
as a ranch comprising 2,080 acres suitable for ranching 
purposes. The question is what in January, 1906, was the 
marketable value of the 2,080 acres as a ranch, together 
with the barn costing $5,000 and the house. The poten- 
tial value at this time must be considered, not however 
arguing back from matters as they stood at the trial in 
October, 1909, as claimed by Mr. Frame, but as such 
potential value was considered to be in 1906. The ques- 
tion is in reality, what was the market value in 1906 ? 
The potential value would be an element in increasing the 
market value. Then the market value of what is left 
should be ascertained and deducted therefrom, and the 
difference would be Brown's loss. Viewing the case in 
this way, the further question arises : Is there any 
additional sum that should be allowed to the defendant 
for the present use to him of the ranch and consequent 
loss ? If the marketable value of the property as a ranch 
is taken as the basis of compensation it is difficult to con- 
clude that any loss of this nature has been proved. No 
evidence has been adduced, although the attention of 
counsel was called to the point at the trial, of any loss of 
profits to the defendant. For all I know he may have 
been operating the ranch at a loss, trusting to the future 
to recompense him. 

(1) L. R. 1900, 1 Q. B. D. 722. 	(3) L. R. 6 Q. B. 37. 
(2) 33 L. J. Q. B. 15. 	 (4) 12 Ex. C. R. 

(5) 38 S. C. R. 149. 
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I propose therefore to consider the case from the stand-
point I have indicated. 

The evidence of the numerous witnesses is mainly 
opinion evidence. It is not suggested that the witnesses 
other than the suppliant did not honestly intend to give 
their views. Their views differ as widely as the offer of 
the Crown differs from the claim of the defendant. 

James W. Brown, the defendant, states that up to 1904 
the meadow lands were free from water except in the 
spring freshets when they were overflowed, but the water 
went off. He is asked : " What did you do about the 
" harvest of those years? " His answer was : "Well, I 
" harvested all I needed." 

" Q. Was it all capable of being harvested ? A. It 
was all capable of being harvested, yes." 
If this statement be accepted it is difficult to under-

stand why, if the value of the hay crop be as claimed, 
a shrewd business man should allow the greater part of the 
crop to be wasted. 

He makes no claim for damage in 1904, attributing the 
flooding to the great freshet. 

Referring to the dam he is asked :— 
" Q. Now what, if anything, was done in the way of 

" retaining these waters in the fall of 1904 ? A. Well, 
"this clam was constructed at Craven. 

" Q. What year was it put in? A. As near as I can 
" tell it would be built in December, 1904. 

" Q. Now, since 1904, since that dam was put in, at 
"what level has the water been standing on your lands 
“as regards uniformity ? A. They have been in the fall 
" of 1904, and probably a little higher, because the water 
"has been standing on section 21." 

The meadow land of section 21, it may be remarked, 
is the southerly part and further away from Last Moun-
tain Lake than the meadow lands on sections 5, 32 and 
28. These meadow lands on section 21 are considerably 
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higher than the meadow lands of section 5 adjoining the 	1909  
lake. Brown states in his subsequent evidence that he BRÔwN 

disposed of part of his cattle in 1904. That he reduced THE KING. 
his stock about one-half and that he had about 100 head areusons for 

left. 	 . tadginent. 

Brown is unable to place any value on the lands. Being 
asked, he answered :—" The value of the lands—well I 
" don't know, I never offered it for sale." 

He is asked :-- 
" Q. Now after this flood came on and the dam was 

" constructed, what, if any thing, did you do with respect 
"to the stock you had ?' A. I disposed of the most of it. 

" Q. How many head of stock were you running at the 
" time the dam was put in ? A. I had about 350 head 
" that year. 

" Q. And had you been running it at that ? A. Yes, 
"I had run as high as 450 head." 

On cross-examination he is asked :— 
" Q. Well now, will you tell me how you figure up 

" your damage at $60,000? A. Well, the season of 1904 
" I don't claim any damages due to flood ; in 1905 I claim 
" that the lands on 21, 28 and 32 would have uncovered 
"so that I would have cut hay. 

" Q. And what do you estimate as your damage for 
"1906?  A. Well take the number of acres at 2i tons 
" per acre." 

And he places the profit at $6 to $6.50 a ton. 
IIis claim for 1906 is for the same lands and about half 

of section 5. 
As I have stated before, the dam was not erected until 

January 1906, and was not effective until 1907. I quote 
thus fully from the suppliant's evidence to show how 
exaggerated his claim is. That part of his evidence, which 
refers to the season of 1905 is also important as it shows 
the lands were flooded in 1905 although there was no 
dam ; and it tends to confirm what is stated by one or 
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1909 	two of the Crown's witnesses, that judging from the 
BROWN length of time it took for the waters to recede after the 

V. 
THE KING, great flood of 1883 it would have taken a considerable 
Reasons for period for the flood waters of 1904 to have receded even 
Judgment. 

had the dam not been erected. 
Edwin Carss, a rancher, states that in 1905 the meadow 

lands were flooded pretty much as they are now. 
William Henry Mulligan cannot place any value on 

these lands. 
John Albert Graham only refers to the value of the 

hay, and generally as to the manner of running a ranch. 
Hugh Armour, a butcher, residing in Regina, places 

the value of the hillside Iande, the meadow lands being 
withdrawn, at about $2 to $3 an acre. With the meadow 
lands he would value these hillside lands to a rancher at 
from $8 to $10 an acre. In his re-examination he places 
the meadow lands at $100 an acre from a rancher's point 
of view. 

George W. Brown, brother of the suppliant, and a 
barrister-at-law practising at Regina was heard. . This 
witness, the suppliant and two other brothers were part-
ners farming, and acquired the lands in question original-
ly for the farm, each having a fourth interest. The 
partnership was dissolved, the suppliant retaining the 
ranch in question. On the dissolution this witness took 
as his share " farm lands down on the plain and other 
considerations". 

Considering the difficulty in arriving at the value of 
the property in question for the reasons given by some of 
the witnesses, it might have been of use had the lands 
taken by this witness been described and their value 
given. Being "plain lands" the value could have been 
arrived at by reference to other lands of a similar char-
acter. 

He values the meadow land, 1,037 acres, at $100 per 
acre. He values the side hill lands with the meadow at 
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about $10 an acre ; without the meadow at from $2 to 	1909 
r 

$3 an acre. The barn, he states cost $5,000. 	 BROWN 

Francis N. Darke,another witness, lives in Regina and THE SING. 

is the owner of a ranch in the Qu'Appelle valley. He Reasons for 

estimates the market value of the meadow lands at from Judgment. 

$50 to $60 an acre. The side hill lands in conjunction 
with the meadow lands and the balance of the ranch at 
from $10 to $12 an acre ; and with the meadow lands 
withdrawn at from $2.50 to $3 an acre. 

This witness is asked : 
" Q. What would you say is the value of that 2,080 

" acres as it stands there, taking the whole thing, build- 
" ings, meadow and everything, to a man going into that 
" business? 

" A. You mean the market value, the value it would 
" be likely to sell at? 

"Q. I mean a fair value not a forced sale—a sacrifice 
"value at all, mind you—a fair value and an .honest 
" transaction ? A. Well, I think that property would be 
" very reasonable at from $35 to $40 an acre ; for the 
{' whole property, that is the land. 

" Q. For the whole 2,080 acres? A. Yes, that would 
" not include the buildings". 

He adds for the buildings $8,000. His value for the 
lands across the valley he puts at about $2 to $3 an acre. 
For the balance of the farm comprising the farm lands — 
side hill lands including the buildings—$6, $10 or $12 
an acre. The witness in giving his evidence as to value 
is referring to present values (October, 1909). 

Henry C. Lawson, another witness, lives in Regina, 
and for a number of years owned a ranch in the Qu'Ap- 
pelle valley. His ranch was situate down the Qu'Appelle 
river fourteen or fifteen miles from the suppliant Brown's 	. 
lands and below the dam in question. He values the 2,080 
acres, the whole thing as a going concern, at about $40 
an acre, without the dam. His value for the farm lands, 
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1909 	280 acres, with the meadow lands withdrawn, is $12 to 
BROWN $14 an acre ; and the side hills at $3 to $4 an acre. 

V. 
THE KING. Then he would add $2,000 for the buildings. 
Reasons for His valuation of the 2,080 acres at $40 an 
Judgment 

acre would equal  	 $ 83,200 00 
Less 280 acres of farm lands at 

$14 au acre 	 $3,920 00 

	

Buildings    2,000 00 
523 acres of side hill lands at 

$4 an acre 	..    2,092 00 

$8,012 00 	8,012 00 

Leaving as damages. 	  $75,188 00 
This witness, on cross-examination, describes the ranch 

he owned. He sold it in July 1909. His ranch comprised 
800 acres. Of this from 350 to 400 acres were meadow 
lands ; 250 acres of hill side lands ; and the balance rough 
bottom lands, etc. IIe sold his ranch for $20 an acre. He 
had been asking $25 an acre prior to the dam. In placing 
the value of the 2,080 acres at $40 an acre he says it is 
only a guess and the value is as of the present time 
(October 1909). During the last five years there would 
probably be a general rise in values of twenty per cent, 
he states. Comparing his ranch, with that of the suppliant 
Brown; he is asked : 

" Q. How does the Brown property compare with 
" yours and other properties east on the Qu'Appelle 
" river ? 

"A. Well, the Brown property it is more dead level, 
"the meadow there, and the meadow land, that is, their 
" meadow land, is first class ; down our way there is good 
" and bad in meadow land, and it varies, it isn't on such 
" a deal level and it is at the outlet of the lake. 

" Q. Would you say that per acre your land in Qu'Ap-
" pelle was worth as much as the Brown's ? A. The best 
" of ours is as good as his, but there is probably more 
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" good hand up his way than there is clown ours, ours is 	1909 

" more broken. 	 BROWN 

" Q. So that per acre his is worth more than yours, THE KING. 

" because of uniformity ? A. Yes, it is ". 	 Reasons for 

The witnesses for the Crown gave their evidence as to Judgment. 

value. 
Z6phirin Malhiot, an engineer in the Public Works 

Department was called by the Crown. He proves (what 
is corroborated by other evidence) the fact beyond reason- 
able dispute that the first dam was erected in January, 
1906. According to his evidence the dam had no effect 
so far as flooding of the meadow lands is concerned. It 
is hard to understand why if the Public Works Depart- 
ment did no injury to the suppliant's lands they should 
commence proceedings to expropriate 1,277 acres. At 
one part of his evidence he states the difference in 
level between the dam and the bridge at the trail on 
section 5 ; the lake is a foot higher than the top of the 
dam. He corrected himself and answered : "Yes than 
the waste wear ". He proceeds to argue that water must 
run down hill. He places the top of the dam at 1,586 
(referring to sea level). The level of the lake he places 
at 1,587, 10 namely, a foot higher than the level of the 
top of the dam. I am inclined to think he was leading 
me to understand the dam had no effect in retaining the 
waters, referring to the height of the dam without the 
second "stoplog ". 

On his plan filed as exhibit No. 1, which is supposed 
to give the levels, I find that the height of the level of 
the top of the second stoplog is given as 1,688 feet. 
However this may be, the Crown by expropriating the 
lands seems to view the matter in a different light. I 
pass over the evidence of this witness, but with the remark 
that the report referred to of Cout lee cannot be received 
as proof of the facts therein stated. 
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1909 	Leslie Hoskins, another witness on behalf of the Crown, 
BROWN lives at Craven. He bas been familiar with the lands in 

THE ,KING. question for a great number of years. His evidence 

Reasons for shows that it would be unreasonable to take the whole 
Judgment. area of the meadow lands and assume that each acre pro- 

duces so many tons per acre. It has to be averaged. 
For instance, when the southern portion of the meadow 
lands is yielding a good hay crop the northern lands, 
section 5 particularly, yield nothing. The southern 
portion requires water, and when the freshets are suffi-
cient to supply the requisite irrigation, the lands on section 
5 are drowned lands. He explains that it took twelve 
years to drain these lands after the flood of 1883. He 
also testifies to the fact that the first dam constructed in 
January, 1906, was not effective. He further states that 
the meadow lands in 1906 were still flooded from the 
freshet of 1904. He places the value, taking into account 
the uncertainty of the hay crops, etc., at $20 an acre. The 
buildings on the lands this witness values at $2,200. 

John W. Silverthorn, another witness called by the 
Crown, lives at Lumsden, not far from Brown's. He 
places the value of the meadow lands at about $20 an 
acre. He places the value of the 280 acres of farm lands 
at about from $20 to $25 an acre. He places the value 
of the hillside lands at about $10 an acre. This witness 
points out that these hillside lands are good pasture land 
—grazing land. This view is corroborated by the fact 
that while Brown was running the ranch cattle during 
the summer never grazed over the meadow lands. Their 
pasture was from the hillside lands and neighbouring 
lands not owned by Brown. 

William Pearson, another witness called by the Crown, 
lives in Winnipeg, and is the President and Manager of 
the William Pearson Co., Ltd. It is argued that his 
evidence should be received with considerable caution, as 
he is interested in maintaining the lake level. I fail to 
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see how this fact should bias him as the expropriation is 	tso9 

an accomplished fact. This witness is a man of large Tt BROwN • 

experience. He gives his evidence,' as far as I can THE KING. 

jûdge, not having seen him, fairly. He values the neagons for 

meadow lands do section 5, taking into account the flue- Judgment. 

tuating and uncertain returns, at about $7 an acre. He 
values the meadow lands on section 32 at $16 an acre; 
the meadow lands on section 28 at $16 an acre; the 
meadow lands on section ~1 at from $13 to $14 an acre; 
and the southeast quarter of section 22 at $13 an acre. 
He also states that the value of these lands without the 
dam would, in 190x', be a great deal less. He places the 
value of the hillside lands, apart from the meadow, at 
about $10 an acre. In conjunction with the meadow 
lands he would place an additional $3 an acre on these 
hillside lands. Referring to the top lands, 230 acres, he 
considers their - value to_ be $25 per acre without the 
buildings. He values the house, the meadow lands with-
drawn, at $1,500. The barn which cost $5,000 he would 
value to a purchaser at $1,668. 

Charles O. Benjafield, another witness heard on behalf 
.of the Crown, is familiar_ with the property in question. 
He estimates the natural increase in the class of land in 
question between 1906 and time of trial at from $5 to $8 
.an acre. He places the•value of the top lands (280'acres) 
without the buildings, .at about $22 an acre ; and the 
value of the hillside lands at $10 to. $12 an acre for 

.grazing purposes. His view is that the .top lands—the 
farm lands—would not be depreciated by the withdrawal 
,of the meadow lands. The grazing land would be 
depreciated one half. 

. 	Charles Benjafield, another witness for the Crown, has 
been familiar with the property for years. He places no 
value on section 5 for hay purposes. The hillside lands 
he values at $8 an acre. Adding the hillside lands to 
the top lands and selling them together, he would add 

,31 
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1909 	$2 an acre, or $10 per acre. The top lands (280 acres) 
BROWN without the buildings, he values at from $25 to;,$30 an 

v. 
THE KING. acre. In 1906 he would place the value of the top lands 
Reasons for at $20 an acre, the hillside lands at $7 per acre. 
Judgment. 

On this evidence I have the difficult task presented to 
me of arriving at the amount Brown should be allowed. 

I am of opinion that the claim put forward, when 
viewed as of January, 1906, is exaggerated. 

I would place the value of the ranch as a whole (2,080 
acres) exclusive of buildings, at $25 an acre. This would 
amount to $52,000. I would add to this $8,000 for the 
barn and bouse and sheds. This would make the total 
value $60,000, and I think this amount would be full 
compensation. From this $60,000 I would deduct 280 

acres of farm lands at $.40 an acre.. $ 5,600 00 
Value of buildings to a purchaser... 3,000 00 
Value of hillside lands left, 523 acres 

at $8 an acre    4,184 00 

$ 12,784 00 
If this $12,784 be deducted from $60,000, it would 

leave the suppliant Brown, the defendant in the case of 
The King v. Brown, entitled to $47,216, together with 
interest from the date of the expropriation, and this sum 
I think fully compensates him. 

The suppiliant is entitled to the costs of his petition 
and of the expropriation proceedings. 

Judgment accordingly. 

Solicitors for Suppliant: McKenzie, Brown, Thom &. 
Frame; 

Solicitor for Crown : J. A. Allan. 
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TORONTO ADMIRALTY DISTRICT. 

BETWEEN 

THE LAKE ONTARIO AND BAY) 
OF QUINTE STEAMBOAT COM- L PLAiNTIFFS 

PANY, LIMITED 	 J 

AND 

MARY WILDER FULFOR D. 	DEPENDANT. 

Shipping—Collision—R-ule.v of ltavigal.ioa—" Special Circumstances "— i 
Claimfor profits. 

Where the captain of a ship neglects, in the " special circumstances" of 
the peril then imminent, to observe the dictates of the highest pru-
dence, and especially the just and peremptory measures of precaution 
which the Rules of Navigation enforce, the ship is liable for damages 
arising from a collision. 

2. Held, that the profits that would have been made if the collision had 
not taken place are recoverable as part of the damages, and are not 

too remote. 

THIS was an action brought by the plaintiff company 
against the defendant Mary Wilder Fulford, the life_ 
tenant of the steam yacht Magedoma, for damages arising 
from collision. 

The trial of the case took place at Kingston before the 
Local Judge of the Toronto Admiralty District on the. 
5th, 6th and 7th days of April, A.D. 1909. 

Written arguments were subsequently put in, on which 
judgment was reserved. The facts of the case are set out 
in the reasons for judgment. 

HODGINS, L. J., now (May 8th, 1909) delivered 
judgment. , 

This is an action brought by the plaintiff company 
against Mrs. Fulford, the life-tenant of the steam yacht 
Magedonta, for damages caused by the collision of the 

31N 

1909 

May 8. 
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19(19 	Magedoma with the steamship Caspian in Kingston 
THE LAKE harbour during the afternoon of Saturday, the 27th June, 

ONTARIO AND y 
BAY OF 1908. • 
QAMrTE 	The evidence ian roves that the steamer Caspian which STEAMBOAT 	 p 	 7~ 7 

Co. 	had been moored stem inwards on the north east side of 
v. 

F ULFORD. Swift's dock, steamed stern outward on a semi-circular 
Reasons for course from the dock about five o'clock that afternoon, 
Judgment. 

and after steaming a certain distance out, commenced her 
voyage towards Lake Ontario, taking a semi-circular 
course under helm hard-a-starboard on a course to port 
so as to pass clear of the dock. That about the same 
time the steamer Kingston which had been moored at 
the other side of the dock also steamed stern outwards 
taking a more direct course out, and then started on her 
voyage towards Lake Ontario on the port side of the 
Caspian. The yatcht Magedoma had been moored bow 
inwards at the same side of the dock and between the 
Kingston and the shore. 

After the two steamers Caspian and Kingston had left 
the dock, and were backing out preliminary to commenc-
ing their respective voyages, the master in charge of the 
Caspian noticed that the Magedoma was commencing to 
back out from the dock, and thereupon the Caspian gave 
two whistles to warn the yacht that he was directing his 
course to port, which was the proper course to enable him 
to clear the dock ; but no notice was taken of the warn-
ing or any responsive whistle given by the Magedoma. 

When nearing the dock the Caspian was steaming at 
about ten miles an hour, and the master of the Caspian 
seeing that the Magedoma was coming on towards a course 
intersecting that which the Caspian was taking, ordered 
the helm first amidship and then hard-a-port, so as to 
steady her and prevent the Caspian's stern swinging on 
to the Magedoma. 

That the Magedoma continued backing and impinging 
on the course of the Caspian is shown from the evidence 
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of Captain Mills of the Caspian ; and this, fact is proved 	1909 

by Captain Johnston of the Magedoma who said that he Txt LAKE 
ONTARIO AND 

gave the yacht two kicks astern to back her from the BAY of 

dock so as to turn the bow of the yacht; and both he STT 

and the seaman Soderstrom of the Magedoma would not 	co. v. 
deny that there may have been stern-way on the Mage- FULFORD. 

doma from these " kicks astern" when the boats came Reaoôns for 
Judgment. 

together. 
Both the preliminary act of the defendant, and the 

statement of defence, allege that the collision was occa-
sioned by the fault of the Caspian :—the preliminary act 
stating that : " Shortly before the accident, the master of 
the Caspian blew two whistles, which, to the master of 
the Magedoma, indicated that the master of the Caspian 
was to starboard his helm and keep to port. The master 
of the Caspian did not carry out this signal, but acted 
opposite thereto and sent his helm to port, and kept to the 
right." The fifth paragraph of the statement of defence 
is substantially to the same effect. These whistles of the 
Caspian were not answered by the, Magedoma as they 
ought to have been ; for the rule is that the duty to 
answer a signal is as imperative as is the duty to give 
one. 

In answer to my questions on this charge, the master 
of the Caspian gave the following evidence : 

" Q. You said while you were going full speed ahead 
"on the semi-circular course you kept your helm hard-a-
" starboard ? A. Kept the helm hard-a-starboard, yes. 

" Q. Then when you saw the- collision imminent you 
" steadied the Caspian? A. Yes. 

" Q. How did you do that? A. Putting the wheel to 
"port. The helm had to go amidships and then I told 
" him to port. 

" Q. Which did you do? A. I told him to steady, 
"and the wheel was a-starboard, and he put the wheel 
"to port to steady her_ 
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1909 	" Q. As far as you can estimate, what was your rate of 
THE LAKE "speed when you came to the dock to pass it on the semi- 

ONTARIO AND 
BAY of " circular course you were taking, when you got abreast 

SQU
TEA 

INTE
MBOAT 

" of the dock ? A. I don't suppose she could have been 
cO• 	"going over ten miles anyway, because she hadn't got 
v. 

FULFORD. " under headway yet. 
Reasons for " Q. When you were going this ten miles an hour how 
Judgment. 

"far was the yacht from your course? A. She probably 
"might have been 50 or 60 feet in from where I would 
"have gone. 

" Q. If instead of steadying the Caspian by putting 
"her helm to port you had kept it hard-a-starboard, and 
"on the semi-circular course, would you have kept away 
" from the yacht? A. No sir, her stern would have 
44 swung in on the yacht ; her stern was coming in all the 
" time on the yacht. 

Q. Now when you saw the collision imminent, was 
"the stern of the yacht across or nearing the course you 
" were steering ? A. Well, she was coming pretty near 
" the line that I was steering on. 

Q. Was she moving ? A, Yes, sir, she was moving. 
" Q. Did her stern, when she was backing out, move 

"towards the course you were steering on ? A. Yes." 
And this is confirmed by the evidence of the customs 

officer, Mr. Comer, the agent Mr. Horsey, who' were on 
the dock, and the chief engineer Leslie on the Caspian ; 
all of whom said that the Magedoma had not stopped 
up to the time of the collision ; and that she was still 
going backwards ; two of them adding that the Magedorna 
was moving to cross the bow of the Caspian. And it is 
proved that the captain of the Magedoma waved his 
hand to the Caspian and towards the lake. 

This evidence that the Magedoma was moving has not 
been contradicted but is confirmed by the evidence of the 
captain of the Magedoma, and one of the crew, both of 
whom said they would not swear that the Magedoma had 
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no stern way on her when ,the boats came together;ÿand 	1909 

the force of the blow on the Caspian, which made a breach TILE LAKE 
ONTARIO AND 

in her side aft of the paddle wheel of about 8 or 4 feet BAY of 

and back about 10 or 12 feet confirms this. 	 S 
QUITE 

! 	 ~S, TEA1V1BOAT 

The statement of defence further states : " Those in 	Co. 

charge of the Caspian disregarded the provisions of the FULfORD. 

Navigation Rules adopted by Order-in-Council on the 25th Rea—so—ns far 
Juagm ent. 

April, 1905, and amended on the 18th of May, 1906, and 
particularly Articles 19, 27, 28 and 29." 

Before considering these rules, it may be proper to cite 
here the view expressed by the Supreme Court of the 
United States on the right of a backing steamer as against 
a steamer on her regular course in mid-river. In giving 
j udgment in The Servia, (1) the Court said " The Noord-
land [the backing steamer] was at no time before the 
collision, on a definite course as contemplated by the 
statute and rules of navigation ; and on the facts 
found she cannot claim she had the right of way 
against the Servia. The statutory and steering and 
sailing rules have little application to a vessel back-
ing out of a slip before taking her course; but the case is 
one of special circumstances' under Rule 24 [Canadian 
Rules 27 and 29] requiring each vessel to watch and be 
guided by the movements of the other." See further as to 

special circumstances" The Tweedsdale, (2) The Prince 
Leopold de Belgique. (8) 

This view of the rule as to. " special circumstances" did 
not appear to have been entertained by the captain of the 
Magedoma, who claimed before me that it was not his 
duty to go ahead and get out of the way of the Caspian, 
and so he allowed his yacht to continue her stern-way in 
backing towards the course the Caspian was taking at the 
speed proved, instead of • making her engine move her 
ahead, and away from that course, and so giving the 

(1) 149 U. S. at p. 136. 	 (2) (1889) P. 164. 
(3) (1909) P. 108. 
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1909 Caspian the right of way which his wave of the hand to 
THE LAKE her seems to have indicated. And as to the duty to 

ONTARIO AND 
BAY OF exercise reasonable skill in such an emergency, see the 

SSTEAMBOAT 
Sunlight, (1). And as to the duty where there is a 

Co. 	" chance of escape from a collision", and an " actual 
v. 

FULFORD. necessity" for escape, it is admitted that a captain is 
Rea—so—no for justified in taking the benefit of the chance, although 
Judgment. 

it necessitates a departure from the rules, see The 
Benares, (2). 

And in The Rockaway, (3) the Court said in another 
backing out case : " The collision in this case was 
caused by the fault of the tug backing directly under 
the bows of the steamboat then approaching in plain 
sight, without any signal having been given to the 
steamboat to show an intention on the part of the 
tug to back across her bow. I see no fault on the part of the 
steamboat. There was no time after the intention of the 
tug to cross the bow of the steamboat was manifest, for 
the steamboat to do more than she did." See also The 
Koning Willem I, (4). 

Before the note to rule 21 and the rules 27 and 29 were 
adopted, Dr. Lushington in the John Buddle (5) 
said : " All rules are framed for the benefit of ships 
navigating the seas; and no doubt circumstances will 
arise in which it would be perfect folly to attempt 
to carry into execution every rule however wisely 
framed. It is at the same time of the greatest possible 
importance to adhere as closely as possible to established 
rules, and never to allow a deviation from them unless 
the circumstances which are alleged to have rendered such 
a deviation necessary, are most distinctly proved and 
established ; otherwise vessels would always be in doubt, 
and doing wrong." 

(1) (1904) P. 100. 	 (3) 25 Fed. R. 775. 
(2) 9 Pro. O. 16. 	 (4) (1903) P. 114. 

(5) 5 No. Cas. 397. 
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And in considering any " special circumstances" war- 	1809 

ranting a departure from the rules, it must be remem- TIIE LAKE. 
T 

bered that these rules were not intended to prevent colli' QN SAY
ARIO ofASD 

 
sions but to prevent a situation so fixed as to involve S QIIr o T 
" the risk," or " the probability of the risk," of a collision. 	Co. 

• v. 
Since Dr. Lushington's judgment amendments have FULFORD. 

been made, and some new rules have been added, so as ReaFons for 
Judgment 

to provide for special emergencies which suddenly arise 
and which had not been otherwise provided for. Thus 
in the note to rule 2I, if the risk of collision is so close 
that it cannot be avoided by the action of the giving 
way vessel alone, the other vessel "shall take such action 
as will best aid to avert the collision." Rule 27 provides 
that, " in obeying and construing these rules; due regard 
shall be had to all dangers of navigation and collision, 
and to any " special circumstances" which may render a 
departure from the above necessary in order to avoid 
immediate danger. And rule 29 is more fir reaching by 
providing that " nothing in these rules shall exonerate any 
vessel, or the owner, or master, or crew thereof, from the 
consequences * * * of the neglect of any precau-
tion which may be required by the ordinary practice of 
seamen, or by the special circumstances of the case." 
And this rule is in harmony with the observations of the 

• court in the Santiago de Cuba (t). " They demand that in 
circumstances of peril the dictates of the highest pru-
dence, and especially all just and peremptory rules of 
precaution shall be observed." 

In this case I find that when the possibility of a risk 
of collision was imminent, the Caspian was on her regular 
course steaming at the rate of ten miles an hour, that she 
promptly steadied her course to prevent the swing of her 
stern causing her to strike the Magedoma, that after the 
Magedoma's engine had been given two kicks to give 
her stern-way and to back out from the dock, it was not 

(1) [1873] 10 Blatch. wt p. 455. 
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1909 	reversed so as to give her headway, and out of the course 
THE LAKE intersecting that on which the Caspian was steaming at 

OVTARIo AND 
BAY t,N• the rate mentioned, and that she neglected in the special 

STEAMBOAT circumstances of the peril then imminent, to observé the 
co. 	dictates of the highest prudence, and "especially the just v. 

FuJ. oRD. and peremptory rules of precaution" which the regulations 
Reasons for enforce ; and that it was her duty to cause her engine to 
Judgment. 

move her ahead so as to keep her out of the course the 
Caspian was taking, as would clearly have best averted 
the collision. 

The defence contends that the damages claimed by the 
Caspian cannot include the loss of profits that might have 
been made had the Caspian been able to continue her 
voyage on the Saturday afternoon of the collision ; 
the proposed voyage was from Kingston to Char-
lotte or Rochester, then to Coburg and Port Hope and 
return to Charlotte, and then back to Kingston. The 
Sunday continuation of the voyage is objected to by the 
defendants as being an "excursion." But this objection 
is not, sustained by the Lord's Day Act for it allows "the 
continuation to their destination of trains and vessels in 
transit when the Lord's Day begins, and work incidental 
thereto." 

And as to estimated profits lost by the cancellation of 
the proposed voyage then just begun, I think they are 
allowable under the case of The Argentino (1) as the profits 
the Caspian might ordinarily and fairly be expected to 
earn on her advertised voyage, and which but for the 
collision might have been realized by the plaintiff 
company. 

And in giving judgment in the house of Lords, Lord 
Herschell said, " I think the damages which flow directly 
and naturally, or in the ordinary course of things, from 
the wrongful act, cannot be regarded as too remote. The 
loss of the use of a vessel, and of the earnings which would 

(1) 13 P. D. 61 and 191 ; and in appeal, 14 A. C. 519. 
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ordinarily be derived from its use during the time it is under 	1909 

repair, and therefore not available for trading purposes, is THE LAKE 

certainlydamage which directlyand naturallyflows, from 
~~TA Y A D 

g 	 BAY OF 

a collision... ,. And if at the time of the collision the 
STEAMBOAT 

damaged vessel had obtained an engagement for an 	Co. 
ordinary maritime adventure, the loss of the fair and TULFORD. 

ordinary earnings of such a vessel on such an adventure Reasons for 
Jurtginent. 

appear to me to be the direct and natural consequences 	— 
of the collision." 

I therefore assess the damages to which the plaintiffs 
are entitled against the defendant at $460.76, costs to 
follow the event. The claim of the defendant for dam- 
ages against the Caspian is dismissed. 

Solicitors for plaintiffs : Smythe, King & Smythe ; 

Solicitor for defendant : H. A. Stewart. 
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ADMIRALTY LAW 
See SHIPPING. 

APPEAL 
See PRACTICE, & 

II COSTS. 

BONDS 
See COMPANY, 2. 

n RAILWAYS,, 3. 

DUTIES 
Sec REVENUE. 
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COMPANY—Railways—Rights of purchaser 
at sale—Incorporation of company-51 Viet. chap. 
29—Promoter—fiduciary relationship to company 
—Profit on sale of railway—Director's salary—
Set.off A purchaser of a rail way does not acquire 
an absolute right to the railway. What he 
acquires is an interim right to operate the railway 
to be followed up by incorporation as pro-
vided by sec. 280 of 51 Vict. c. 29. (See now sec. 
293 of the Railway Act, R. S., 1906, c. 37.) 
2. While an independent purchaser buying with 
his own money and selling at an enhanced price 
to a company, with full disclosure and without 
fraud, can claim hie profit, promoters who stand 
in a fiduciary relationship to the company, can-
not take such profit. Hence, where promoters 
bought with the moneys of a company incorpo-
rated by themselves, to whom they turned over 
the property, they were not permitted to recover 
against the company any profits on the transaction. 
3. A resolution of shareholders is necessary to 
authorise the payment of salaries to directors of a 
company. 4. Having regard to the provisions 
of Arts. 1031 and 1187 C.C.P.Q., creditors were 
allowed by the Referee to set off the claims of cer-
tain debtors, officers of the company, for salaries 
taken by them without proper authority, and for 
ex penditures made by them out of the company's 
funds for a purpose ultra vires of the company. 
No objection was taken to this ruling before the 
Referee, and the court, on appeal from his report, 
confirmed such ruling, but expressed some doubt 
as to the jurisdiction of the Referee to set off such 
claims. MINISTER OF RAILWAYS AND CANALS V. 
QL'F.BEC SovTRERN RY. Co. (Hodge & White's 
Claim.) ---- — — — — 11 
2 — Railway -- Bonds — Irregularity in issue—
Trustee—Notice—Enquiry--Transfer of bonds— 

COMPANY—Continacd. 
Bona fide holders—Sale—Negligence in custody 
of bonds.— Liability of company. A railway 
company issued bonds under the usual deed of 
trust. The N. T. C., a body corporate, was the 
original trustee, but after having executed the 
deed, resigned. Another trustee was appointed 
who signed and issued a number of the bonds a 
few days before the company passed into the hands 
of a receiver. The bonds on their face recited that 
they should not be "obligatory until certified by 
N.T.C., trustee." D., the new trustee, signed 
the bonds in the name of the original trustee, 
adding thereto "succeeded by D.' The bonds 
were also signed by the president and secretary of 
the company. Held, that the apparent irregu-
larity in the signature of the bonds by the trustee 
was not sufficient to put a bond fide purchaser for 
value upon enquiry, and that the bonds were 
valid in his hands. 2. A. certain number of the 
bonds were handed to H., the president of the • 
company, by the trustee D., after he had signed 
them. H. borrowed money for his own use from 
R., and gave some of the bonds as collateral 
security, also depositing sixteen of them with R. 
for safe keeping. R. used all the bonds as colla-
teral for a loan subsequently obtained by him for 
his own use. The holders of these bonds for value 
and without notice made claim, and they were 
allowed to recover against the company on the 
ground that the company had by their negligence 
in allowing IL to have the bonds under his con-
trol made it possible for the bonds to find their, 
way into the hands of bond fide purchasers. 
MINISTER OP RAILWAYS AND 'CANALS V. QUEBEC 
SOUTHERN RY. Co. (Pilling's Claim.) . — 152 

And see RAILWAYS, 4. 

CONSTITUTIONAL LAW -- Dominion 
lands — Railway belt in British Columbia — 
Provincial legislation respecting the same — 
Water record — Invalidity — Interference with 
navigation — No rights adverse to the Domi-
nion Government can be acquired under the 
British Columbia Water Clauses Consolidation Act 
(R. S. B. C., cap. 190) in any waters within the 
territory known as the Railway Belt, granted to 
the Dominion Government by the Act 43 Vict. 
(B. C.) c. 11, as amended by 47 Vic. (13. C.) c. 14. 
2. In view of the exclusive legislative authority 
of the Parliament of Canada under sub-sec. 10 of 
sec. 91, British North America Act, 1867, it is not 
within the power of a Provincial legislature to 
authorize any diversion or other use of water in 
the upper reaches of a river which would have the 
effect of interfering with the navigation of a lower 
portion of such river. THE KING V. BURRARI) 
POWER CO. ET AL 	— — — 295 
2—Expropriation—Water-lot—Right of grantee 
to erect wharf—Interference with navigation- 
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CONSTITUTIONAL LAW—Continued. 
Held, following Wood v. Esson (9 S. C. R. 238). 
that the Cr;,wn in the right of a Pro-
vince, without legislative authority therefor, 
cannot grant a water-lot extending into navigable 
waters so as to enable the grantee to construct or 
erect any wharf or other obstruction thereon that 
would interfere with navigation. THE KING v. 
CUNARD — 	— 	— 	— 	414 

CONTRACT — Breach — Supply of hay 
for war purposes--Inspection — R. S. C. 1906, c. 
85—Applicability where provisions for inspection 
are made in the contract—Negligence—Crown, oicers 
—Liability. During the progress of the South 
African war, the Minister of Agriculture for the 
Dominion of Canada entered into certain contracts 
with the suppliants for the supply of pressed hay 
for the use of the British forces engaged in the 
war. Express provision was made in the contracts 
for the inspection of the hay at the Canadian port 
of shipment for South Africa. Some of the hay 
was rejected by the Government Inspector at such 
port as being defective in quality under the con-
tracts. The rejected hay was sold by the Crown 
for the benefit of the suppliants at a lower price 
than that payable under the contracts. In an 
action for damages for breach of contract it was 
contended by the suppliants that the provisions of 
the Inspection Act (R. S. 1886, e. 19: R. S. 1906, 
c. 85) were not complied with by the Government 
inspectors, and their inspection was therefore im-
properly made. Held, that the statute in question 
did 'not apply and that as the manner in which 
the inspection was made satisfied the requirements 
of the contracts, there was no breach. Semhlc, 
that even if the conduct of the inspectors was 
illegal or negligent, the Crown would not be 
bound thereby. BOULAY ET AL v. THE KING. 198 

COSTS—Costs of interlocutory motion—Doubt 
as to disposal of same in judgment t•elow on the 
whole case—Any necessary amendaient of judgment 
in that behalf left to trial judge.—In this case it 
was not quite clear as to what disposition the 
learned trial judge had made of the costs of an 
interlocutory motion for an intervention order, 
and the court was asked to vary the judgment, 
pro tanto, ordering the defendant to pay such 
costs. The court intimated that upon a fair con-
struction of the judgment below such costs were 
to be paid by defendant, but left it to the trial 
judge to amend the judgment if it was not 
intended to order the defendant to pay the costs 
in question. Tat Same Norwalk v. THE etONTRE4 L 
TRANSPORTATION Co. — — — 459 

Sec EVIDENCE, 1 and 2. 
i t  PRACTICE, 1 and 3. 

COVENANT. 
See LANDLORD AND TENANT. 

CROWN. 
See CONTRACT. 
„ EXPROPRIATION. 
t, GOVERNMENT RAILWAY. 
„ LANDLORD AND TENANT. 

NEGLIGENCE. 
„ PUBLIC WORK. 

CROWN OFFICERS. 
See CONTRACT, 1. 

CUSTOMS LAW 
Sec REVENUE, 1 and 2. 

DISTILLERY. 
Sec REVENUE, 3 

DOMINION LANDS.—Constitutional Lai 
— Dominion Lands—Railway Belt in. Britis. 
Columbia—Provincial Legislation— TVa ter recor 
—Invalidity—?Navigation—No rights adverse t 
the Dominion Government can be acquired onde 
the British Columbia Water Clauses Consolidatio; 
'Act (R. S. B. C., cap. 190) in any waters withi 
the territory known as the Railway Belt, grante 
to the Dominion Government by the Act 43 Vic 
(B. C.) c. 11, as amended by 47 Vic. B. C. c. 19 
2. In view of the exclusive legislative authority c 
the Parliament of Canada under sub-sec. 10 of sec 
91, British North America Act, 1867, it is no 
within the power of a Provincial legislature t 
authorize any diversion or other use of water i: 
the upper reaches of a river which would have th 
effect of interfering with the navigation of a lowe 
portion of such river. THE KING V. BURRAB 
POWER CO. ET AL. 	— 	— 	— 294 

DOMINION STEAMER. 
See NEGLIGENCE, 3. 

EVIDENCE—Revenue—Customs— Reference c 
claim—B. S. 1906, c, /f8, sec. 179--Evidence befoi 
court which claimants neglected to produce befot 
Minister of Customs—Reversal of Minister 
decision—Costs.—W here, in the case of a Custom 
claim referred to the court under the provisions c 
sec. 179 of the Customs Act (R. S. 1906, c. 48), th 
judgment was mainly based on evidence which 
though it was in their possession at the time, th 
claimants had neglected to produce to the Min 
ster of Customs when the claim came before hies 
the claimants were not allowed the costs of th 
reference. RED WING SEWER PIPE Co., V. TA 
KING. — -- — — 23i 

2—Bcvcnue—Customs Law---Evasion—Evident 
—Costs where statements at different tint( 
varied—Where unsatisfactory statements wit 
respect to certain articles of jewelery in 
ported into Canada were made by the owner to th 
Customs authorities who had seized the good; 
but the court, on a reference of the claim, foun 
that upon the evidence before it there was no it 
tention on the part of the claimant to evade th 
law, the goods were ordered to be restored to th 
claimant ; but he was not allowed his cost 
Smith v. The Queen (2 Ex. C. R. 417) ; and Re 
Wing Sewer Pipe Co. v. The Kingg112 Ex. C. I 
230) followed. GREENSPAN V. THE KING. — 25. 

3--Public work—Accident to vessel 'ask 
canal -- Negligence -- A ffirmative proof — Prier 
facie case—Held, that in order to bring hiinse 
within the remedy provided by section 
(e) of R. S. 1906, c. 140, a party must prove affirn 
atively that there was negligence on the part 
'some officer or servant of the Crown ; to sho 
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EVIDENCE—Continued. 	 EXPROPRIATION--Continued. 
merely that an accident had occurred is not suffi- Lucas and Chesterfield Gas and Water Board (1909) 
cient to establish a prime facie case of negligence. 1. K. B. 16) that the defendants had not made out 
Dube v. The King (3 Ex. C. R. 147) followed. a case for compensation in respect of their claim 
McKay.  s Sons et al v. The Queen (6 Ex. C. R. 1) for special adaptability. 2. Held, (following 
referred to and explained. Wes'rrxr ASSURANCE .Streertham and General Estates Co, y. The Com- 
Co. v. THE KING 	-- 	— 	— 	289 missioners of Her Majesty's Works and Public 

Buildings. (52 J. P. 615 and 4 T. L. R. 766) that. 
EXCISE. 	 the value of the stone could not be taken into 

	

See REVENUE, 3. 	 account. THE KING V. INVERNESS RAILWAY & 
COAL Co., LTD. — — — — 383 

EXPROPRIATION--Date of expropriation 4----House in. good repair - Special adaptability 
--Time of taking possession—Under the provisions fo, apartment purposes— Coirnpensation. —Certain 
of sec. 18 of the The Government Railways Act, premises situated on a city street were expro-
1881, (See now R. S. c. 143, sec. 22) lands taken priated by the Crown for the erection thereon of 
for the purposes of a Ooverament railway become public buildings. The house although not a new 
absolutely vested in the ,Crown at and from the one was well and solidly built, and the owner 
time of possession being taken on its behalf, and claimed that it possessed special adaptability for 
compensation must be assessed in respect of the the purpose of being used as apartments or flats. 
value of the lands at that period. The Queen v. Held, that the compensation for the property was 
Clarke (5 Ex. C. R. 64) explained ; The Queen v. to be assessed in respect of its market value, and 
Murray (5 Ex. C. R. 60); and Paint v. The that upon the facts the alleged special adapt-
Queen (2 Ex. C. R. 149 ; 18 S. C. R. 718) referred ability was not an element of such value. Lucas 
to. 	THE KING V. ROYAL TRUST Co. — 212 and Che..ter leld Gas and Water Board (1909, 1 
2--Compensation— Value of lands and pre- K. B. 161 referred to. THS KING V. HAYEB, ET 
mises -taken—Market valiie—Goodwill—Private ^I' 	— 	— 	— 	— 	395 
way used in connection uith business. In 5--Expropriation—Market value—Sales of ad-addition to full and fair compensation for the joining property—Basis of valuation--In asses- 

• value of lands and premises expropriated the sing compensation in a case of expropriation of 
owner carrying on business thereon is entitled to lan'i, the sales of adjoining .properties afford a 
comppensation for the goodwill of such business. safe prinut facie basis of valuation. Ten KING v. 
2. The market price of the lands taken ought 

MULiPHY 	— 	— 	— 	401 to be regarded as the prima facie basis of 
valuation in awarding compensation for Iands. 6 — Foreshore — Special adaptability for 
Dodge v. The King, (33 S. C. R. 119) followed. wharf purposes — Ownership — Comp'ensa- 
3. In this case there was a passage from a street Lion." 	In this case certain land s which -
in the rear of the piemises where one of the fronted on a public harbour owned by the Crown 
defendants carried on a licensed ligii&r business, in right of the Dominion of Canada, were eapro-
by which customers who desired to visit the bar priated for the purpose of forming the shore end 
without attracting nôtice could do so. Held, that of a wharf extending out into such harbour. The 
such passage enhanced the value of the property suppliants had no grant and claimed no title to 
for the purposes of a bar, and so constituted an the beach or the land covered with water at 
element n t of compensation. THE KING V. Cowpox, me dium high tide. The suppliants claimed that 
ET 	 the special adaptability of the lands for wharf 

purposes should be considered as adding a very 
3—'--Land and land covered with water—Public large value to the same in assessing compensation. 
harbour—Special adaptability—Piers and channel Held, that as the suppliants did not own the land 
fallen into disrepair—Basic of compensation. For covered by water nor the beach, that such special 
the purpose of forming a public harbour certain adaptability was not to be considered. GII.LESPIE 

• uplands together with certain beach lands werev. THE KING 	— 	— 	— 	— 	408 expropriated from the defendants by the Crown. 
Some years before, the defendants had constructed 7-Water lot—Potential value—Special adaptability 
two piers, and had dredged au entrance from tide- for wharf purposes—Interference with navigation. 
water to the pond where such piers were situated ; —Held, following Wood v. Esson-  (9 S. C. R 239), 
but at the time of the expropriatiôn both of the that the Crown in the right of a Province, with- • 
piers had been allowed to fall into disrepair and out legislative authority therefor, cannot grant, 
the entrance or channel had been completely filled a  water-lot extending into navigable waters so as 
up with sand. The defendants claimed compen- to enable the grantee to construct or erect any 
sation, amongst other things, for the special wharf or other obstruction thereon that would 
adaptability of the property expropriated for par- interfere with navigation. THE KING v. CtINARD 
boor purposes, and for the value of the stone — 	— 	— 	— 	— 	414 
remaining in the piers at the time of the exprop- 
riation. There was, no evidence to show that 8—Public work—Damage to lamds—Proceedings by 
there was any competition of purchasers for the petition, of right supplemented by expropriation 
purpose for which the land had been taken by the proceedings—Hoy lands flooded by construction of 
Crown, or that there was any possibility of the Government dam—Damage to Owner's business as 
defendants obtaining a purchaser who would use cattic rancher and dealer in hay—Basis of valua-
the land for that purpose. Held, (following in re tion. B, a cattle rancher, had filed a petition of 
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EXPROPRIATION— Continued. 	 GOVERNMENT RAILWAY—Con. 
right seeking damages for the flooding of a large compellable to do so ; and his omission to make 
portion of his hay lands in the Qu'Appelle valley such repairs is not negligence within the meaning 
caused by the construction by the Crown of a darn of sub-sec. (e) of sec. 20 of the Exchequer Court 
on the Qu'Appelle river, for the purpose of irn- Act. 2. In the absence of liability therefor 
proving the navigation of Last Mountain Lake. created by statute the Crown is not liable for 
At the trial of the petition counsel for the Grown mere non-feasance. Leprohon v. The Queen (4 
stated that expropriation proceedings had been Ex. C. R. 100) ; Davies v. The Queen (6 Ex. C. R. 
instituted by the Crown to expropriate the 1,037 344) ; Sanitary Commissioners of Gibraltar v. Or fila 
acres of the suppliant's land affected by the darn, (L. R. 10 A. C. 400) ; McHugh v. The Queen (6 
together with an additional area of sonic 240 Ex. C. R. 374) ; Hamburg American Packet Co. 
acres, and it was agreed between the parties v. The King (6 Ex. C. R. 150). LEGER v. THE 
that the evidence adduced under the petition of KING 	— 	— 	— 	— 	389 
right should be treated as if also adduced in the 	See EXPROPRIATION. 
expropriation proceedings which practically super- 	„ RAILWAYS. 
seded the petition. The dam was erected in 1906. 

HYPOTHEC By his defence in the expropriation proceedings. 
B. claimed $50,000 for loss of hay during two 	Sec RAILWAYS, 3. 
years before the erection of the darn and since INTERLOCUTORY MOTION to the time of trial, and a sum of $131,840 
damages arising from the expropriation and 	Sec CosTs. 
depreciation to remaining lands arising frein JOINDER the severance. Held, that B. was not entitled 
to damages for the loss of the hay. 2. That 	See PRACTICE, 3. 
in assessing compensation the whole of the JUS TERTII 
property should be considered as comprising 	Sec PATENT FOR TxvENTION, 1. 2,000 acres suitable for ranching purposes, and 
the market value (ail element of which was its LANDLORD AND TENANT—Lease by 
potential value) together with that of the house Crown—Surplus water passing through Canal—
and barn thereon, ascertained as of the date of Cor ant—Breach--- J'Ta.viyaKon—Darn---Main€en-
the expropriation, vi-z.: January, 1906 ; then by ance—A lease by the Crown of certain lands to-
ascertaining the market value of what was left gether with surplus water passing through a canal 
and deducting the saune from the valueof the part at a certain place in excess of the quantity re-
expropriated, the difference would represent B's quired at any time for the purposes of navigation 

THE BROWN v. 	KING 	-- 	--- 	463 (provided that navigation should not be at any 
FENCES 	 time obstructed or impaired by the employment 

of such surplus water by the lessees), contained the 
See GovEtcNeuENT RAILWAY, 1. 	 following clause :— "1f the existing darn can 

GOODWILL 	 "reasonably be made use of, and a new dam 

ExrttOrelATloir, 2. 	 between it and Cameron's Lake, can be dis- See i'cnsed with, the lessor may rebuild, maintain 
GOVERNMENT RAILWAY— Injury to " and control the old darn or may build a new 
the person-7 respasser —Obligation to fence between 

( 
" one in substitution therefor, and may raise and 

railway track awl al joinenq property in city—R. I " alter the same to a higher level or otherwise, 
S. 1906, c. 36, sec. 22 (CI 23. The suppliant was " paying damages consequent thereon above as 
injured by a train on the Intercolonial Railway " well as below it, but if it is found necessary to 
in the city of Levis, P.Q., he having inadvertently " build a dam higher up in the river, and if it 
trespassed upon the right of way while engaged " becomes necessary to expropriate land in the 
in work for the owner of property immediately " bed of the river for that purpose the Smith 
adjoining such right of way. He alleged that the " estate (the original lessees) are not to be entitled 
accident was due to the want of a fence between " to any additional compensation for the land 
the railway and such adjoining property, and that " expropriated nor for the old dam ; and if the 
it was negligence on the part of the Crown's ser- " old darn or a substitute therefor be used by the 
vants in not having erected a fence there. Held. " Government as above, the same shall be main-
that under the provisions of sec. 22, R.S. 1906, "tained in perpetuity by the Government, and in 
c. 36, there was no obligation to fence at the place e so far only as may be required for the purposes 
in question as between the Crown and the sup- " of the navigation of said river and canal." 
pliant, and that being so, the suppliant had no Held, that so long as the Crown considered that 
right of action KING the provisions of section 23. the dam could be used for the purpose of improv- 
VIGER r. Tin':KING 	— 	— 	208 ing the navigation and desired to use it, it had the 

right to do so; and so long as the dam was used 
2 	Damage caused by ,Erre from locomotive— and in the occupation of the Crown, it was bound 
Liability—Government Railways Act, sec. 5. sub- to maintain the same, but only to the extent to 
sec. (j)—Nonfeasance-7 & 8 Edw. VII. c. 31, which, in the opinion of the Crown, it was neces-
sec. 2, sub-sec. 2—Application. While the Minis- sary For the purposes of the navigation in question. 
ter of Railways and Canals, under the provisions 2. -That the Crown was under no contractual 
of see. 5, sub-sec. (j) of the Government Railways obligation to the lessors to keep the dam in repair. 

- Act, is empowered to repair buildings used in con- FEDELON FALLS WATER, &o. BOARD is THE 
nection with the Government Railways, he is not KING 	— 	— 	— 	— 	— 	217 
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MARKET VALUE 
See EXPROPRIATION, 2 and 5. 

NAVIGATION 
See LANDLORD AND TENANT. 

„ NEGLIGENCE, L 
,i SHIPPING. 

NEGLIGENCE —Navigation—Obstruction—
Breakwater—Public Work—Liability of Crown--
Fhe suppliant, a resident of the State of Michigan, 
U.S.A., sought to recover damages against the 
Crown for injury to two barges of American 
registry, which ran upon a submerged portion of 
n breakwater erected by the Department of Public 
Works at the entrance to a public harbour in 
Canada. The top of the breakwater had been 
washed away some time previously, and had not 
been re-built. The suppliant charged negligence 
.against the Crown in allowing the breakwater to 
fall into disrepair, and in not sufficiently indi-
cating the obstruction to navigation by means of 
buoys or otherwise. Information concerning the 
obstruction had been given to marinerarior to 
the accident by means of notices issued by the 
Department of Marine and Fisheries, and such 
information was also printed in official notices 
issued to American mariners by the Government 
of the United States, Held, that upon the facts 
there was no negligence of any officer or 
servant of the Crown within the meaning of R.S. 
c. 140, sec. 20 (c). The Queen v. Williams (9 App. 
Cas. 418) distinguished. 2. The fact that after 
the occurrence of the accident an officer of the 
Department of Public Works ordered buoys to be 
placed on the obstruction had no bearing upon 
the issue of negligence raised in the action. 
MILLER y. THE KING. — — — 222 

2—Damages for personal injuries sustained on 
foreign ships.--•-BARBER y. THE SHIP NEDER-
LAND. — — — — -- 252 
3--Dominion steamer--Negligence—Stoker under-
taking to perform an engineer's duty at his request 
but contrary le Chief Engineer's instructions—
Liability. The suppliant was employed as a 
-stoker on board the Dominion steamer Montcalm. 
Instructions had been given by the chief engineer 
of the ship, and communicated to the suppliant,
that "no employee on board, including stoker or 
` graisseur,' was to touch the machinery without a 

:special order from the chief engineer. On the even-
ing before the accident to the suppliant, one of 
the engineers, who was ill, asked him if he was 
competent to start the machinery. The suppliant 
replied that he was, and the said engineer asked 
him to start the machinery for him early the fol-
lowing morning. To oblige 'the latter, the sup-
pliant undertook to do this. The machinery was 
in perfect order but owing to the negligence or un-
.skilfulness of the suppliant in handling a steam-
pump an accident happened by which he lost 
-three fingers of his left hand. Held, upon the 
facts, that the Crown was not liable under sec. 20 

I 
of c. 140, R.S. 1906. LAMONTACNE y. 

— 	
2THE 
84 

4—Accident on public work—Negligence—Afr- 
•mative proof—Prima facie case.—Held, that in 

32 

NEGLIGENCE—Continued. 
order to bring himself within the remedy provided 
by section 20 (c) of R.S. 1906, c. 140, a party must 
prove affirmatively that there was negligence on 
the part of some officer or servant of the Crown ; 
to show merely that an accident had occurred is 
not sufficient to establish a prima facie case of 
negligence. Dubé v. The King (3 Ex. C.R. 147) 
followed. McKay's Sons et` al v. The Queen (6 Ex. 
C.R. 1) referred to and explained. WESTERN 
ASSURANCE Co. y. THE KING. — — 289 

See CONTRACT. 
GOVERNMENT RAILWAY. 
SHIPPING. 

PATENT FOR INVENTION—Infringc-
ment — Defence -- Demurrer --- Jus tertii. 
— As a defence to an action for the in-
fringement of a patent of invention it was pleaded 
that the patent was the property of certain joint-
owners who were not the plaintiffs. Held, that 
this was in effect pleading a jus tertii, and was 
not a good defence in law to the action. TORONTO 
TYPE FOUNDRY Co. y. REID et AL. — — 8 

2—Patent action—Infringement—Points of law 
—Argument before trial—Refusal—Practice.---The 
defendants, in an action for infringement of a 
patent of invention, set up by their statement in 
defence an adjudication by the Circuit Court of 
the United States upon the said patent. The 
plaintiffs replied that such adjudication disclosed 
no answer in law to their claim, and made an 
application that the questions of law so raised be 
argued before the trial of the action upon the 
grounds of convenience, the saving of time and 
expense. Held, that as the defendants might fail 
to establish the facts as alleged, the court would 
then be determining the law upon what might 
turn out to be a merely hypothetical state of facts, 
and further that the finding of this court upon the 
question of law might be reviewed by an appellate 
court while another' part of the case was being 
dealt with elsewhere, a costly and inconvenient 
practice, the application should, therefore, be 
refused with costs to the plaintiffs in any event, 
unless •• otherwise ordered by the trial judge. 
BERLINER GRAM-O-PHONE CO. L. COLUMBIA PHO- 
NOGRAPH Co, — -- 	— — 240 

PRACTICE — Patent action— infringement—
Points of law—Argument before trial—Refusal—
Uosts.—The defendants, in -an action for infri-
ngement of a patent of invention, set up bytheir 
statement in defence an adjudication by te Cir-
cuit Court of the United States upon the said 
patent. The plaintiffs replied that such adjudica-
tion disclosed no answer in law to their claim, and 
made an application that the question of law so 
raised be argued before the trial of the action upon 
the grounds of convenience, the saving of time 
and expense. Held, that as the defendant's might 
fail to establish the facts as alleged, the court 
would then be determining the law upon what 
might turn out to be a merely hypothetical state 
of facts, and further that the finding of this court 
upon the question of law might be reviewed by an 
appellate court while another part of the case was 
being dealt with elsewhere, • a costly and incon. 
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PRACTICE-Continued. 	 PUBLIC HARBOUR - Expropriation - 
Land and land covered with, water-Public harbour 

venient practice, the application should be refused -Special adaptability-Piers and channel fallen 
with costs to the plaintiffs in any event, unless into disrepair-Basis of compensation. For the 
otherwise ordered by the trial judge. BERLINER purpose of forming a public harbour certain up-
GRAM-O-PHONE Co. V. COLUMBIA PHONOGRAPH lands together with certain beach lands were 
Co. 	- 	- 	- 	- 	240 expropriated from the defendants by the Crown. 

Sonic years before, the d efendants had constructed 
2— Collision -Action in rem against ship whose piers, and had dredged an entrance from tide-
owzaers are in liquidation- Jurisdiction of Exche- water to the pond where such piers were situated ;. 
gzccr Court-Winding-Up ct-B. S. 1906,a 14, but at the time of the expropriation both of the 
secs. 22 and 23-Leave to bring action-Practice- piers had been allowed to fall into disrepair and 
"Segaacstration."-Held, (reversing the judgment i the entrance or channel had been completely filled 
of the Deputy Local Judge) that the jurisdiction up with sand. The defendants claimed compen-
of the Exchequer Court in respect of proceedings cation, amongst other things, for the special 
in rem for collision against a ship (whose owners adaptability of the property expropriated for har-
are at the time in liquidation) is not taken away boor purposes, and for the value of the stone-
by the provisions of secs. 22 and 23 of the Wind- remaining in the piers at the time of the expro-
ing-Up Act (R. S. 1906, c. 144) ; and where leave Priation. There was no evidence to show that 
is obtained from the proper forum to bring an there was any competition of purchasers for the 
action, as provided by sec. 22 of the Winding-Up purpose for which the land had been taken by the 
Act, the Exchequer Court is competent to enter Crown, or that there was any possibility of the 
fain the same. Semble, that the word "sequestra- defendants obtaining a purchaser who would use 
tien" as used in sec. 23 of the Winding-Up Act the land for that purpose. Held, following in re 
means a sequestration to recover payment of a Lucas and Chesterfield Gas and Water Board (1909) 
judgment already obtained. In re Australian 1. K. B. 16) that the defendants had not made out 
Direct Steam Navigation Co. (L. R. 20 Eq. 325) a case for compensation in respect of their claim 
referred to. RICHELIEU AND ONTARIO NAVIGATION for special adaptability. 2. Held, (following 
Co. v. S.S. 	243 Streatham and General Estates Co. v. The Commis- 

sioners of Her Majesty's Works and Public Build- 
ings. (52 J. P. 615 and 4 T. L. R. 766) that the 

3--- Admiralty Practice-Joinderofactions in rem value of the stone could not be taken into account. 
and in persouam-Irregularity-Pleading over THE KING V. INVERNESS RAILWAY AND COAL Co., 
without objection taken - Judgment - Appeal - LTD. 	-. 	- 	--- 	- 	383 
Judgment varied.-In this case the plaintiffs had 
joined a personal action for the breach of a con- 2— Expropriation -Foreshore - Title- Special 
tract of towage against the towage contractor adaptability of property for wharf purposes-Value 
against the owner of a tug for damages arising to owner - Compensation. In this case certain 
from the negligent towing of a barge. No objet- lands which fronted on a public harbour owned 
tion was taken by the defendants, who pleaded by the Crown in right of the Dominion of Canada 
over, and the case proceeded to judgment ; the were expropriated for the purpose of forming the-
trial judge finding that the owner of the tug per- bhoro end of a wharf extending out into such 
forming the towage service was solely responsible harbour. The suppliants had no grant and claimed 
for the damage, and dismissing the action as no title to the beach or the land covered with 
against the towage contractors who had hired the water at medium high tide. The suppliants 
tug for the service. On appeal, the court, while claimed that the special adaptability of the lands 
expressing the opinion that the two actions were for wharf purposes should be considered as adding 
improperly joined under the practice in Admiralty a very large value to the same in assessing com-
cases, did not interfere with the proceedings below pensation. Held, that as the suppliants did not 
in that respect as no objection had been taken own the land covered by the water nor the beach, 
thereto ; but intimated that the proper course that such special adaptability was not to be con-
would have been to complete the proceedings in sidered. GILLESPIE V. THE KING - - 406 
rein and if it appeared that the amount of the 	And See EXPROPRIATION, 7. damages fixed by the judgment was not recovered 
against the tug, then, if the towage contractors PUBLIC WORK 
were legally liable, to bring an action against them Sec EXPROPRIATION. in personam for the difference between the amount 	if GOVERNMENT RAILWAY. recovered and the damages fixed by the judgment 	„ LANDLORD AND TENANT. 2. The court directed that the judgment should 	 NEGLIGENCE. be varied by reserving the question of costs of the 
trial, and the question of the liability of the tow- RAILWAYS-Railways-Rights of purchaser 
age contractors, as well as for the costs of the at sale-Incorporation of company-51 Viet. Chap. 
appeals, until it was ascertained if the amount of 29-Promoter-Fiduciary relationship to company 
the damages fixed by the judgment below could -Profiit on sale of railway-Directors' salary-
be realized against the tug. ATLANTIC COAST Set-off. A purchaser of a railway does not acquire 
STEAMSHIP CO. V. MONTREAL TRANSPORTATION an absolute right to the railway. 'What he acquires 
Co. ET AL. - - - - 	- 429 is an interim right to operate the railway to be 

And See CosTs. 	 followed up by incorporation as provided by sec. 
SHIPPING, 4, 6 and 8. 	 280 of 51 Viet. c. 29. (See now sec. 299 of the- 

Railway Act, R. S., 1906, c. 37.) 2. 'While an 
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RAILWAYS—Continued. 
independent purchaser buying with his own 
money and selling at an enhanced price to a com-
pany, with full disclosure and without fraud, can 
claim his profit, promoters, who stand in a fidu-
ciary relationship to the company, cannot take 
such profit. Hence, where promoters bought with 
the moneys of a company incorporated by them-
selves, to whom they turned over the property, 
they were not permitted to recover against the 
company any profits on the transaction. 3. A 
resolution of shareholders is necessary to authorise 
the payment of salaries to directors of a company. 
4. Having regard to the provisions of Arts. 1031 
and 1187 C. C. P. Q., creditors were allowed by 
the Referee to set off. the claims of certain debtors, 
officers of the company, for salaries taken by them 
without proper authority, and for expenditures 
made by them out of the company's funds for a 
purpose ultra vires of the company. No objection 
was taken to this ruling before the Referee, and 
the court, on appeal from his report, confirmed 
such ruling, but expressed some doubt as to the 
jurisdiction of the Referee to set off such claims. 
MINISTErt OF RAILWAYS AND CANALS V. QUEBEC 
SOUTHIeRN RY. CO. (HODGE AND WHITE'S CLAIM.) 
— — — — 	— — 11 

RAILW AYS—Continued. 
porated for the purpose of acquiring it, and D. 
conveyed the road to the company on the 7th 
August, 1900. Held, that although K., upon the 
facts, was not entitled to assert his claim as a 
hypothec against the railway in the hands of the 
company, inasmuch as the bank had guaranteed 
the purchaser a clear title the claim was allowed 
to be collocated upon the moneys coming to the 
bank from such sale. MINISTER OF RAILWAYS 
AND CANALS V. QUEBEO SOUTHERN RY. CO. 
(HANSON BROS.' CLAIM.) 	— 	— 	93 

4—Railway—Purchasers--Organization of com-
pany to operate road—Enhanced price paid by pur-
chasers — Right to profit on transaction. Where 
purchasers of a railway, having acquired the saine 
on their own behalf and with their own money, 
organize a company to operate it, in compliance 
with the requirements of The Railway Act (now 
found in Sec. 299, R. S. 190G, c. 37), and turn 
over the railway to such company at an enhanced 
price, they are entitled in law to their profit on. 
the transaction. MINISTER OF RAILWAYS AND 
CANALS V. QUEBEC SOUTHERN RY. CO. (STANDARD 
TRUST CLAIM.) 	— — — --- 123 

And see COMPANY, 1 and 2. 
GOVERNMENT RAILWAY. 

2—Railway — Sale — Dominion Railway Act — 
Vendor's lien--Waiver. The acceptance by the REVENUE , - Customs -- Reference of claim—
vendor of a railway of the bonds of the company R. S. 1906, c. 48, sec. 179—Evidence bcforc court 
purchasing the road is a waiver by implication of which, claimants neglected to produce before Minister 
his lien, if any, for a balance of the price remain- of Customs — Reversal of Minister's decision -
ing unpaid. Semble :—That a vendor's lien for Costs. Where, in the case of a Customs claim 
unpaid purchase money does not obtain in the referred to the court under the provisions of sec. 
case of the sale of a railway under the operation 179 of the Customs Act (R. S. 190E c. 48), the 
of The Railway Act (R. S. 190G, c. 37). The judgment was mainly based on evidence which, 
rights of a vendor in such a case are limited to the though it was in their possession at the time, the 
remedies prescribed by the statute. MINISTER of claimants had neglected to produce to the Minis-
RAILWAYS AND CANALS V. QUEBEC SOUTHERN ter of Customs when the claim came before him 
RAILWAY Co. (BANK OF ST. HYACINTHE'S the claimants were not allowed the costs of the 
CLAIM). 	-- 	— 	--- 	-- 	--- 	81 reference. RED WING SEWER PIPE Co. V. THE 

KING — — — — 230 
3--Railway—Bonds held on security by creditor 
— Transfer — Purchase of railway by trustee— 2—Revenue—Customs Act —Breach — Importa-
Breach of trust—Judgment by original bond-holder •tion of jewellery in Canada—Smuggling--Evidence 
against railway—Hgpothec—Collocation of claim —Costs. Where unsatisfactory statements with 
upon moneys received by vendor of railway. H. respect to certain articles of jewellery imported 
had a claim guaranteed by bonds against a rail- into Canada were made by the owner to the 
way. It was agreed between H., together with Customs authorities who had seized the goods, 
certain other creditors, and D, that the latter but the court, on a reference of the claim, found 
would purchase the railway at Sheriff's silo in that upon the evidence before it there was no 
trust for such creditors, and that after the pur- intention on the part of the claimant to evade the 
chase D. would execute a mortgage in favour of law, the goods were ordered to be restored to the 
these creditors, H. to benefit by such mortgage to claimant ; but he was not allowed his costs. Smith 
the amount of his claim guaranteed by the bonds. v. The Queen (2 Ex. C. R. 417) and Red Wing 
To facilitate such arrangement H. transferred the Sewer Pipe Co. v. The King (12 Ex. C. R. 230) 
bonds to D. The railway was purchased by D. followed. GREENSPAN v. THE KING — 254 
but thereafter he refused to execute the mortgage 
as agreed. H., on the 4th April, 1901, obtained a 3--Excise—Distillery—Method of assessing duty 
judgment against the railway directing D. to —Grain in mash-tubs—Liability of distiller—Con-
execute in his favour a valid hypothec upon the struction of Statutes. Revenue statutes are not to 
railway, and in default thereof that the judgment be construed strictly against the Crown and in 
should stand in lieu of such hypothec. D. not favour of the subject, but are to be interpreted 
complying with with the direction, II. registered the same way as other statutes ; and if on a proper 
this judgment. D. having having allowed a bank, construction of the statute the defendant in a 
for whom he professed to act in purchasing the proceeding by the Crown is liable, the court has 
railway, to assume the right to dispose of the nothing to do with the hardship of the case. 2. Sec. 
same, the bank sold the road to a company incor- 155, sub-sec. (a) of the Inland Revenue Act, R. 
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REVENUE—Continued. 
1906, e. 51, enacts as follows, respecting the dis-
tilling of spirits : " Upon the grain used for its 
production at the rate of one gallon of proof spirits 
for every twenty and four-tenths pounds, or, in a 
distillery where malt only is used, upon the malt 
used for its production at the rate of one gallon of 
proof spirits for every twenty-four pounds. Sec-
tion 156, sub-sec. (a) provides that the quantity 
of grain for the purpose of computing the duty 
shall be the quantity actually weighed into the 
mash-tubs and recorded in the proper books kept 
therefor, except when there appears to be cause 
to douot the correctness of the quantity so entered, 
when the inspecting officer is empowered to 
determine the actual quantity of grain consumed 
in the distillery. The duty must be assessed and 
levied on the quantity of grain determined, in the 
proportion of one gallon of proof spirits to every 
twenty and four-tenths pounds of grain. Held, 
that defendant R., having accepted his license 
with a knowledge of these provisions, was not 
entitled to relief from the method of assessment 
fixed thereby. THE KING V. ROBITAILLE ET 
AL. — — — — 264 

SALVAGE 
See SHIrrINO, 4. 

SE I'-OFF 
Sec RAILWAYS, 1. 

SHIPPING— Collision—Breach of regulations 
—Presumption — Negligence -- Proof — Collision 
with a vessel at anchor. Held, under the Cana-
dian navigation rules, a breach thereof creates no 
presumption that a collision following the same 
was due to it, and the patty alleging negligence 
must establish it in the ordinary way. 2. Where 
a steamer collided with a dredge at anchor, it was 
held to be no defence that the dredge was lying 
in an improper place and did not exhibit lights, 
if it be shown that the collision could have been 
avoided by the exercise of reasonable skill and 
care on the part of the moving vessel. MONTREAL 
HARBOUR COMMISSIONERS V. The Ship Albert 21f. 
Marshall — — 	 — 178 
2—Collision—Action in rem against ship whose 
owners are in liquidation—Jurisdiction of Exche-
quer Court—Winding-Up Act—R. S. 1906, c. .144, 
secs. 22 and 23—Leave to bring action—Practice—
"Sequestration." Held, (reversing the judgment 
of the Deputy Local Judge) that the jurisdiction 
of the Exchequer Court in respect of proceedings 
in rem for collision against a ship (whose owners 
are at the time in liquidation) is not taken away 
by the provisions of secs. 22 and 23 of the Wind-
ing-Up Act (R. S. 1906, c. 144) ; and where leave 
is obtained from the proper forum to bring an 
action, as provided by. see. 22 of the Winding-Up 
Act, the Exchequer Court is competent to enter-
tain the same Samble, that the word "seques-
tration" as used in sec. 23 of the Winding-Up 
Act means a sequestration to recover payment of 
a judgment already obtained. In re Australian 
Direct Steam Navigation Co. (L. R. 20 Eq. 325) 
referred to. RICHELIEU AND ONTARIO NAVIOA- 
TION Co. V. THE S.S. Imperial 	— 	243 

SHIPPING---Continued. 
3—Artion for damages for personal injuries 
sustained on foreign ship — Jurisdiction — Dis-
missal of action. BARBER v. SHlr Nederland-252 
4--Salvage—llferitorious service— Award—Value 
of res—Rule as to percentage of depreciation in, 
British Columbia. — Practice. The O., a freight 
steamer, fully laden with coal, had gone ashore 
on Danger Reefs at the northerly end of Thetis 
Island, and about 7i miles, by ships' course, from 
Ladysmith, B.C. She had sprung a leak and the 
water had put out her fires. About ten feet of 
her forefoot were on the rock, while her stern was 
in deep water. The P. sighted the stranded 
vessel in the night time and went to her relief, 
taking in a hawser passed to her by the O. and 
waiting fur the tide and daylight. Just before 6. 
o'clock in the morning the P. started to pull 
straight ahead at half speed, and shortly succeeded 
in getting the O. off the reef. The P. then cut the 
O's hawser, so as to lose no time, backed up to 
the O. and made fast to her with the P's hawser, 
and succeeded in towing her under forced draught 
into Ladysmith, where the U. was tied up to a 
wharf in a position of acknowledged safety. Held, 
that the service performed by the P., while with-
out the specially meritorious features of saving 
human life, or danger to herself and crew, were 
as skilfully conducted as the nature of the case 
permitted, and valuable, and as such were entitled 
to cor-esponding recognition, even though they 
were of short duration. Salvage awarded in an 
amount of $2,200. 2. In finding the value of the 
ship and cargo the District Registrar allowed a 
yearly depreciation in the value of the ship of 7 
per cent., following a practice with reference to 
wooden vessels said to prevail in British Columbia. 
Held, that whatever may be said of the allowance 
of such a depreciation in the case of wooden 
vessels as a rule, it must always very largely 
depend upon the manner in which the vessel was 
originally constructed, and the care she had sub-
sequently received ; but, in any event, it could 
not be applied to the ship in respect of which 
salvage services were rendered in this case. R. 
DUNss1UIR & Soles v. THE S.S. Otter — 258 

5----Towage—Negligence of tug—Limitation of 
liability—R. S. (1886) c. 79, s. 12—Alteration of 
existing law by Revisors—Validity—Construction 
of Statutes—Held (affirming the finding of the 
Local Judge) that where a barge while being 
towed by a steam tug in the waters of Lake Huron 
was stranded by the careless navigation of the 
tug, such carelessness subsisting in the faulty 
steering of the tug and failure to give proper 
directions as to the steering of the tow, coupled 
with the absence of a proper lookout on the tug, 
the tug was liable in damages to the owners of the 
barge. 2. Held (reversing the finding of the 
Local Judge) that under the circumstances of the 
case the appellants were entitled to the benefit of 
the limitation of liability mentioned in R. S. C. 
(1886) e. 79, s. 12, namely $38.92 for each ton of 
the tug's tonnage, without deduction on account of 
engine room. Sewell v. The British Columbia 
Towing and Transportation Company (9 S. C. R. 
527) explained and distinguished. 3. In revising 
and consolidating the Act 31 Viet. c. 58, the corn- 
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mission of revision in 1886 omitted a heading to 
sec. 12 of such Act as originally passed, which 
was held per Strong J. in the case of &well v. 
The British Columbia Towing and Transportation 
Company (supra), to restrict the apparent gener-
ality of the terms of that section. Held, assuming 
that the omission of the heading was legislating so 
as to make the law in Canada harmonize with the 
English law, that the action of the revisers in 
omitting such heading from the statute was 
validated by the provisions of Chap. 4 of 49 Viet. 
1886 respecting the Revised Statutes. WALDIE v. 
FULLUM', ET AL. 	-- 	— 	-- 	325. 

6—Collision—Steamer and sailing ship—Regu-
lations—Arts. 20 and 21—Bight of sailing ship to 
go about when not compelled to—Art. 20 of the 
Regulations for Preventing Collisions at Sea pro-
vides that where a steam vessel and a sailing ves-
sel are proceeding in such direction as to involve 
risk of collision, the steam vessel shall keep out of 
the way of the sailing vessel. Art. 21 provides 
that where by any of the rules one of two vessels is 
to keep out of the way, the other shall keep her 
course and speed. Held, that under the latter 
rule, a sailing ship when she is compelled to go 
about cannot do so close ahead of a steamer, so as 
to embarrass the latter and make it difficult for 
her to keep out of the way. 2. In this case a 
sailing ship and a steamer were so close together 
as to involve risk of collision. The sailing ship 
undertook to go about without being compelled to 
and without any good reason to justify the 
manoeuvre, and by so doing embarrassed the 
steamer and rendered her unable to avoid a col-
lision. Held, that the sailing vessel had violated 
Art, 21, and was responsible for the collision. 
WATTS, ET AL V. SS. Johns Irwin. — 374. 

7---Contract of towage—Principal and agent—
Damages—In cases of towage where the tow is 
damaged by the unskilful navigation of the tug, 
quite apart from the contract of towage the duty 
is imposed on the part of the tug to observe such 
ordinary care and skill in the towage as will.avoid 
any possible damage or injury. In a continuous 
contract for towage where part of the work is per-
formed by a tug not the property of the con-
tractor, and where damage is caused to the tow by 
the unskilful navigation of the tug, the owners of 
the tug are responsible to the tow, and not the 
original contractor. MONTREAL TRANSPORTATION 
Co., LTD., V. THE SHIP Buckeye State. -- 419. 

8—Admiralty Practice—Joinder of actions in 
rem and in person•am—Irregularity—Pleading 
over without objection taken—Judgment—Appeal 
—Judgment varied. In this case the plaintiffs 
had joined a personal action for the breach of a 
contract of towage against the towage contractor 
with one against the owner of a tug for damages 
arising from the negligent towing of a barge. No 
objection was taken by the defendants, who 
pleaded over, and the case proceeded to judg-
ment ; the trial judge finding that the owner of 
the tugerforming the towage service was solely 
responsible for the damage, and dismissing the 
action as against the towage contractors who had  

SHIPPING—Continued. 
hired the tug for the service. On appeal, the 
court, while expressing the opinion that the two 
actions were improperly joined under the practice 
in Admiralty cases, did not interfere with the 
proceedings below in that respect as no objection 
had been taken thereto; but intimated that the 
proper course would have been to complete the 
proceedings in rem. and if it appeared that the 
amount of the damages fixed by the judgment was 
not recovered against the tug, then, if the towage 
contractors were legally liable, to bring an action 
against them in personam for the difference be-
tween the amount recovered and the damages 
fixed by the judgment. 2. The court directed 
that the judgment should be varied by reserving 
the question of costs of the trial, and the question 
of the liability of the towage contractors, as well 
as for the costs of the appeals, until it was ascer-
tàined if the amount of the damages fixed by the 
judgment below could be realized against the tug. 
ATLANTIC COAST STEAMSHIP CO. V. MONTREAL 
TRANSPORTATION CO. ET AL. — --- 429. 

9—Collision—Inland Waters Regulations, 1905—
Narrow channel—Negligence—Liability.—For ves-
sels using the St. Lawrence River, the Imperial 
rules of the road apply from the Victoria Bridge 
down ; above that point such vessels are regulated 
by the rules passed by the Governor-General in 
Council on the 20th April, 1905. (See Statutes of 
Canada 4 & 5 Edw. VIII. p. lx.) 2. The steamer 
Norwalk was proceeding after dark up the St. 
Lawrence River, and at a point in Lake St. 
Louis, east of Lightship No. 2, she observed the 
lights of the tug Glide with a tow of barges com-
ing down, and about three thousand five hundred 
feet distant. Just about this point the channel 
becomes comparatively narrow and the current 
swift, making navigation difficult. Under Art. 
25 (b) of the above last mentioned rules the des-
cending steamer has the right of way, but must 
signal the approaching steamer what side of the 
channel she elects to take. The Glide signalled 
that she was going on the southern side. Under 
the circumstances it would have been prudent for 
the Norwalk to stop, but she took the risk of 
keeping on her course and was swung by a cross-
current toward the southern side of the channel, 
which brought her into collision with one of the 
barges of the tow. It was shown that the Nor-
walk did not keep as far to the northward as she 
might have done. Held, that the Norwalk was 
guilty of negligence, and was solely to blame for 
the collision. MONTREAL TRANSPORTATION COM-
PANY V. THE SHIP Norwalk. — — 434 

10---Rules of navigation—" Special Circumstan-
ces"—Claim for profits. —Where the captain of a 
ship neglects, in the " special circumstances" of 
the peril then imminent, to observe the dictates of 
the highest prudence and especially the just and 
peremptory measures of precaution which the 
Rules of .Navigation enforce, the ship is liable for 
damages arising from a collision. 2. Held, that 
the profits that would have been made if the col-
lision had not taken place are recoverable as part 
of the damages, and are not too remote. LAKE 



â02 	 INDEX 	 [Ex. C. R. VOL. XII. 

SHIPPING—Continued. 
ONTARIO AND BAY OF QUINT1s STEAMBOAT CO. v. 
FULFORD. — — — — 483 

And see COSTs. 
n 	NEGLIGENCE, 1, 2 and 3. 

SPECIAL ADAPTABILITY 
See EXPROPRIATION, 3 and 4. 

STATUTES, CONSTRUCTION OF-- 
Excise--Distillery-Ilfethod, of asse ssing Dut y --Grain 
in mash tubs— Liability of Distillcr—R. S. 1906, c. 51 
—Revenue statutes are not to be construed strictly 
against the Crown and in favour of the subject, 
but are to be interpreted the same way as other 
statutes ; and if on a proper construction of the 
statute the defendant in a pro ceding by the Crown 
is liable, the court has nothing to do with the 
hardship of the case. 2. Sec. 155, sub-sec. (a) of the 
Intend Revenue Act, R. S. 1906, c. 51, enacts as 
follows, respecting the distilling of spirits : "Upon 
the grain.used for its production at the rate of one 
gallon of proof spirits for every twenty and four-
tenths pounds, or, in a distillery where malt only 
is used, upon the malt used for its production at 
the rate of one gallon of proof spirits for every 
twenty-four pounds. " Section 156, sub-sec. (a) 
provides that the quantity of grain for the pur-
pose of computing the duty shall be the quantity 
actually weighed into the mash-tubs and recorded 
in the proper books kept therefor, except when 
there appears to be cause to doubt the correctness 
of the quantity so entered when the inspecting 
officer is empowered to determine the actual 
quantity of grain consumed in the distillery. The 
duty must be assessed and levied on the quantity 
of grain so determined, in the proportion of one 
gallon of proof spirits to every twenty and four-
tenths pounds of grain. Held, that the defendant 
having accepted his license with a knowledge of 
these provisions, Has not entitled to relief from 
the method of assessment fixed thereby. THE 
KING V. ROBITAILLE, ET AL. 	— 	— 	2.64 
2---Tug and Tow—Inland waters—Damage to 
Tow—Negligence to Tag—Liabilit ti—Limitation—
Change in Statute by Revisors--1 feet of-1. Held 
(reversing the finding of the Local Judge) that 
under the circumstances of the case the appellants 
were entitled to the benefit of the limitation of 
liability mentioned in R. S. C. (1886), c. 79, s. 12, 
namely $38.92 for each ton of the tug's tonnage, 
without deduction on account of engine room. 
Sewell v. The British Columbia Towing and Trans-
portation Company (9 S. C. R. 527) explained and 
distinguished. 2. In revising and consolidating 
the Act 31 Vict. c. 58, the commission of revision 
in 1886 omitted a heading to sec. 12 of such Act as 
originally passed, which was held per Strong, J. 
in the case of Sewell v. The British Columbia 
Towing and Transportation Company (supra), 
to restrict the apparent generality of the terms of 
that section. Held, assuming that the omission 
of the heading was legislating so as to make the 
law in Canada harmonize with the English law, 
that the action of the revisors in omitting such 
heading from the statute was validated by the 
provisions of Chap. 4 of 49 Vict. 1886 respecting 
the Revised Statutes. WALDIE BROS. v. Fe-Lunn, 
ET AL. 	— 	-- 	— 	325 

TOWAGE 
See SHIPPING, 5, 7, S and 9. 

TRADE-MARK — Trade- Mark — Infringe-
ment—Specific marks—Title of comic sections of 
newspapers—Sale of newspapers containing titles 
with)ut previous copy-r2ght—Effect of, on right to 
register titles as specific, trade-marks. In an action 
for the infringement of two specific trade-marks, con-
sisting of the words "Buster Brown" and "Buster 
Brown and Tige" as applied to the sale of comic 
sections of newspapers, etc., it appeared that the 
plaintiff had not registered such words, or titles, 
as trade-marks in Canada until the year 1007, 
although from 1902 onwards they had been selling 
in this country comic sections of a newspaper, 
published in New York, with the words " Buster 
Brown" and "Buster Brown and Tige" applied 
to the same without having sought and obtained 
the protection of copyright therefor under the 
Dominion Copyright Act. Held, that, upon the 
facts, even if the said words, or titles, were the 
subject of valid trade-marks (quoad hocdubitanxte), 
the plaintiffs had abandoned to the Canadian 
public any exclusive right they may originally 
have had to use the same as trade-marks. NEW 
YORK HERALD CO. V. OTTAWA CITIZEN PRINTING 
Co. — — — — -- — — 1 
2—Specific mark—Name of individual—Appli-
cation to register by company—Long user as applied 
to goods—Secondary meaning— Right to register in 
Canada. Upon an application therefor by a limi-
ted company or corporation, the court ordered the 
name of an individual to be registered as a specific 
trade-mark, it being established that there had 
been such long user, in all the principal countries 
of the world, of the name as applied to the manu-
facture of certain goods as to give it a distinctive 
or secondary meaning. In re F.lkington's Trade-
Mark (11 Ex. C. R. 293) referred to. In re 
WEDGE WOOD TRADE-MARK. — — 417 
TRESPASSER 

See GOVERNMENT .RAILWAY, 1. 

TRUSTS AND TRUSTEES 
See RAILWAYS 1 and 3. 

VALUE 
See MARKET VALUE. 

VENDOR AND PURCHASER—Rdkl- 
way—Sale—Dominion Railway Act—Vendor's lien 
—Waiver. The acceptance by the vendor of a 
railway of the bonds of the company purchasing 
the road is a waiver by implication of his lien, if 
any, for a balance of the price remaining unpaid. 
Semble :--That a vendor's lien for unpaid purchase 
money does not obtain in the case of the sale of a 
railway under the operation of The Railway Act 
(R. S. 190G, c. 37). The rights of the vendor in 
such a case are limited to the remedies prescribed 
by statute. MINISTER OF RAILWAYS AND CANALS 
v. QUEBEC SOUTHERN RAILWAY CO. (BANK OF 
ST. HYACINTHE'S CLAIM). 	— 	— 	61 

VENDOR'S LIEN 
SCC VENDOR AND PURCHASER. 

• 
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WAIVER 
See VENDOR AND PURCHASER. 

WATER LOT—Expropriation— Water lot ---
Right of grantee to erect wharf—Interference with 
navigation—Constitutional law. Held, following 
Wool v. Esson (9 S. C. R. 239), that the Crown in 
the right of a Province, without legislative au-
thority therefor, cannot grant a water-lot extend-
ing into navigable waters so as enable the grantee 
to constructor erect any wharf or other obstruction 
thereon that would interfere with navigation. 

WATER LOT—Continued. 
THE KING 11. CUNARD ET AL. — — 414 

And see EXPROPRIATION, 3 and 6. 
WATER RECORD 7'  

See CONSTITUTIONAL LAW, 1. 
WORDS AND TERMS—" Sequestration". 
RICHELIEU AND ONTARIO NAVIGATION CO. y. S.S. 
Imperial. - — — — — 243 
WORKMAN 

See NEGLIGENCE, 2 and 3. 
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