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ERRATA.

Page 187, line 22, read “ contracts” for “contract.”

Errors in cases cited are corrected in Table of Cases (jited.
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EXCHEQUER COURT OF CANADA. i

GENERAL ORDER.

In pursnance of the provisions contained in the 56th
section of “The Exchequer Court Act” (50-61 Vict.,
cy: 16, and 52 Vict., ch. 88) it is ordered that the
following rules in respect of the matters hereinafter
mentioned shall be in force in the Exchequer Court of
Canada :— A

1. Any consent in writing signed by the parties, or
their attorneys, may, by permission of the Registrar,
be filed and shall thereupon become an order of Court.

2. Whenever a claim is referred to the Court by the
Head of any Department of the Government of Canada,
a consent in writing signed by the parties, or their
attorneys, that such claim shall be heard without
pleadings, may be filed with the Registrar, and shall
thereupon become an order of Court.

8. The Court may, on the application of any party,
order that any such claim shall be heard without
pleadings. |

4. Every such claim shall be ripe for hearing as soon
as such order is taken out. -

5. Rule 111 of the Exchequer Court of Canada is
hereby repealed and the following substituted there-
for :—

RULE 111.
Special case may be stated for opinion of Court.

The parties to any cause or matter may concur in
stating the questions oflaw arising therein in the form
of a special case for the opinion of the Court. Every
such special case shall be divided into paragraphs
numbered consecutively, and shall concisely state such
facts and documents as may be necessary to enable the
Court to decide the questions raised thereby. Upon
the argument of such case the Court and the parties



ii EXCHEQUER COURT OF CANADA.

shall be at liberty to refer tothe whole contents of such
documents, and the Court shall be at liberty to draw -
from the facts and documents stated in any such
special case any inference, whether of fact or law,
which might have been drawn therefrom if proved at
trial. o

Dated at Ottawa, this 8th day of February, A.D.
1894.

. GEO. W. BURBIDGE,
JEC.




CASES o399

DETERMINED IN THE

EXCHEQUER COURT OF CANADA.

THE QUEEN ON THE INFORMATION OF 1893
THE ATTORNEY-GENERAL FOR THE } PLAINTIFF; ey
DOMINION OF CANADA ..cevvvvvencnnnenens ec. 4

AND

HENRY MARTIN FOWLDS, WILL-
IAM JOHN FOWLDS, axh FII{)EI
DERICK WILLIAM F. FOWLDS, ,

CARRYING ON BUSINESS UNDER THE s‘ DEFENDANTS.

NAME, STYLE AND FIRM OF JAS. S.
FOWLDS & BROS........ Cerarerierenes .

Ezxpropriation — Navigable stream—Public easemeni—Riparian rights—
Damages. )

The public easement of passage in a navigable stream is so far in
derogation of the rights of riparian owners as to enable the
Crown to make any use of the water or bed of the stream which
the legislature deems expedient for improving the navigation
thereof.

2, Defendants, who were prosecuting a milling business on certain
waters forming part of the Trent Valley Canal, asserted a claim
“against the Crown for a quantity of land taken for the improve-
ment of the navigation of such waters, and also claimed a
large sum for damages alleged to have been sustained by them
(1) as riparian owners by reason of the taking of the land on
both sides of a head-race preventing any future enlargement of
the width of such head-race, and (2) from the fact that they
would not bé able in the future to use to the full extent all the
power which the mill-pond contained because they could not .cut
race-ways from the pond into the river through the expropriated
part. ' .

Held, that while the defendants were entitled to compensation for the
quantity of land taken by the Crown they could not recover for



2.
FowwLps.

Statement
of Facts.

EXCHEQUER COURT REPORTS. [VOL. IV.

any injury to the reniaining land arising from the utilization of
the waters of the stream for the purpose of improving naviga-
tion.

Semble, that where no particular estate was sought to be expropriated
in a Notice and Tender to claimants under sec. 10 of 50-51 Viet. c.
17 (repealed by 52 Vict. ¢. 13),it is to be presumed that the Crown
intended to take whatever estate, &c., claimants had in the lands
expropriated.

THIS was a case arising out of a claim for compensa-

tion for certain lands taken for the purposes of the
Trent Valley Canal, and for damages sustained by the
defendants as riparian owners.
The facts of the case are stated in the judgment.
The case was tried before Mr. Justice Falconbridge,
Judge pro hdc vice, on November 17th and 18th, 1892.

McCarthy, Q. C. (with whom was H. S. Osler) for
the defendants : The rights of the parties have to be
determined by the notice and tender which the
Minister of Railways and Canals has served upon the
defendants. Under the statute the Minister has the
power to take any estate he pleases, but whatever
estate he so takes must appear in the notice. ' In the
notice here the Minister purports to take the fee simple
from the defendants. No mention or exception is
made of any easement the Crown pretended to have in
the lands, and it should not be considered by the court
in assessing compensation. When the Crown takes
the lands under the statute (50-561 Vict. c. 17) and does
what the statute directs in order to acquire title from
the owner, then the question to be determined by the
court is one of compensation, not title. This notice
may be likened to the notice to treat which prevails
in matters of railway expropriation between subject
and subject in England. {[Cites Cripps on Compensa-
tion (1).]

(1) Pp. 56, 61 and 63,
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. Then, in assessing compensation the capa,bilitiés. 1893
as well as the present use of the property have to be Trg
considered: [Cites Lewis on Eminent Domain (1); <°F

v,
Boom Company v. Patterson (2).] Fowrps,

Robinson, Q. C., for the plaintiff, contended that the &'gx‘;_‘;‘;i
defendants’ ownersh1p of the land did not give them —
any riparian rights because they had been enjoyed
by the Crown inderogation of rights of the defendants’
predecessor in title.

Secondly, any claim that mlght have ex1sted for
interference with these rights was barred by the acts
of the defendants’ predecessor in title.

Thirdly, the Crown had a perfect right under 6
Wm. IV. c. 85, secs. 6, 8, 10 and 12; 7 Wm. IV. c. 53
and R. 8. C. c. 86 5.7, to make the river improvements
complained of. [Cites Lewis on Eminent Domain (3).]

Fourthly, the rule is that you are to compensate
people for property of this kind upon what its market
value, for any reasonably immediate use, was at the
very moment-of taking. I submit that the English
and American authorities are all in that direction.
[Cites Lewis on Eminent Domain (4) ; Re Macklem and

- Niagara Falls Park (5).]

Hogg, Q. C., followed for the plaintiff, a,nd_deait
with the evidence.

McCarthy, Q. C., in reply, cited Ripley v. G. N.
Railway Co. (6) ; Morgan v. Metropolitan Ry Co. (7);
R. v. Corporation of Mersey, &c., Navigation Co. (8) ;
Parson Water Co. v. Knapp (9) ; Kane v. Baltimore (10) ;
Varick v. Smith (11); 6 Wm. IV ¢. 85 s. 6.

(1) Sec. 478, 479. (7) L. R. 3 C. P, 553,

(2) 98 U.S. R. 403. . {8) 9B. &C. 95."

(3) Sec. 71. (9) 33 Kan. 752, 755, 756, -
(4) Secs. 478, 479. 480. . (10) 15 Md. 240.

{6) 14 Ont. App. 20. (11) 5 Paige (N. Y. Ch.) 137,
(6) L. R. 10 Ch, 435. 146, 147, |

131
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FALCONBRIDGE, J. now (December 14th, 1898) de-
livered judgment.

The case of Her Majesty is presented with great
fulness and particularity in the information.

The issues tendered by the answer are as follows:

(1). Paragraph 4,—The "defendants deny that the Commissioners
appointed to carry out works on the Trent River, under 6 Wm, 4 c.
35, & 7 Wm. 4 c. 58, entered on property now belonging to defend-
ants ; or caused any survey to be made of that portion of the land
hereinbefore referred to as in the 3rd paragraph of the information
alleged.

(2). Paragraph 5,—They deny that any reservation of any part of
the lands acquired by them from Hon, James Crooks was made or
marked for Her Majesty by Her Surveyor-General of Woods within
the condition in the 7th paragraph of the information set forth and
referred to.

(8). Paragraph 6.—They say that the claim of said James Crooks
for compensation for injury done to his said mills upon the said pro-
perty which is referred to in the 9th paragraph of the said informa-
tion was wholly with reference to the water-power as affected by the
construction of the Public Works referred to, and the immediate
injury caused by the construction of the said Public Works and that
such claim and the award of the arbitrators had no-relation whatever
to the expropriation of any part of said property, nor did it award or
purport to award any co_mpensatiori for or in respect of the lands
herein sought to be expropriated.

(4). Paragraphs 7 & 8.—They deny having been guilty of laches,
acquiescence or delay. _ ,

(5). Paragraph 9.—They deny that Her Majesty has been in pos-
session or that she is entitled to claim the benefit of the Statute of
Limitations.

It is admitted that the $2,000 offered by the Crown
is a sufficient amount of compensation for the land
alone ;‘but the defendants claim a very much larger
sum besides for damages alleged to be sustained by
them, 1st, . as riparian owners by reason of appro-
priation of land on both sides of the head-race,
preventing any enlargement of the present width of
the head-race, and 2ndly, that they will not be able to
use to the full extent all the power which the pond
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contains, because they cannot cut race-ways from the = 1893
pond into the river through the expropriated part and rTgg
must utilize their power entirely on the land to the Q"f’f“
¢éast of the expropriation. And the defendants submit FoOWLDS.
that if is reasonable to ask that one-half of the power measons'
be assigned to the expropriated part and one-half tandmgnt-
the rest of the land to the east, and that they should =~
be indemnified, therefore, for the loss of the use to

which they say they could have put that property

in the future.

With reference to the first item, it was suggested by
one of the defendants in giving evidence that the
Government owning the land might at any time
exclude the water from going through the head-race;
but Mr. Hogg, of Counsel for the Crown, stated that
the Government did not intend to expropriate land
under water where the bridge is over the race-way.

This can be put in some binding form if desired, and
I shall exclude that particular from consideration.

I do not give effect to the .contention that if any

easement already existed in the Crown, it must ne-
cessarily be excepted from the notice. .
"I am of the opinion that the. works h_avirrg been
constructed not earlier than 1887, —after the passing
of the Act 6 Wm, IV. c. 85, Mr. Crooks’ right to claim
compensation accrued as -against the Crown for any
damage sustained by him in consequence thereof, and
that the defendants are bound by the acts of their
predecessor in title.

And it seems to me that the rule laid down in Lewzs
on Eminent Domain (1), and in the cases there cited, is
against the defendants’ contention ag' to the water-
power or in any other view of their alleged rights as
riparian proprietors.

Even if the law were in favour of the defendants,

(1) 8. 71.
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they would still be confronted with a serious prac-
tical question, viz., the value at the time of taking.

No doubt, there are enormous capabilities for leasing
or selling water-power, but the same capabilities have
existed there and elsewhere along the river for all time,
and they have been only sparsely and intermittently
sold or used.

The demand has been, to use the langunage of the
learned Chief Justice of Ontario in re Macklem v.
Niagara Falls Park (1), “ most languid if not wholly
non-existent.”

The rule as to the value of property for particular uses
is very well put by the Supreme Court of United States
in Boom Co. v. Patterson (2), where it is said * the com-
pensation to the owner is to be estimated by reference
to the uses fo? which the property is suitable, having
regard to the existing business or wants of the com-
munity, or such as may be reasonably expected in the
immediate future.”

Judged by this standard and by what defendants
can do with the land that remains to them, I find that
it would require a 'more sanguine view of the situa-
tion than that which I take, to give damages beyond
the value of the land.

There will be judgment for Her Majesty The Queen
in terms of the claim appended to the information,
with costs.

Judgment accordingly,

Solicitors for plaintiff: O'Connor, Hogg & Balder-

son.

Solicitors for defendants: McCarthy, Osler, Hoskin
& Creelman.

(1) 14 Ont. App. at p. 27. (2) 98 U. 8, R. 408.
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TORONTO ADMIRALTY DISTRICT.

THE SHIP “W.J. AIKENS.”

Maritime law—Seamen’s wages—Action for—Jurisdiction of Eaiphequcr
Court—R.8.C. ¢. 75, s. 34—Costs,

A seaman, the engineer of a tug, took proceedings in the Exchequer '

Court, Admiralty side, on a claim for $136 wages, and arrested the
ship. On the trial it was contended that the court had no juris-
diction to try a claim for less than $200, the owner not being
insolvent, the ship not being under arrest, and the case not
referred to the court by a judge, magistrate, or justice pursuant
to R.8.C. c. 75 8. 34, The Inland Waters Seamen’s Act.

Held, that The Admiralty Act, 1891, conferred upon the Exchequer
Court all the jurisdiction possessed by the High Court, Admiralty
Division, in England as it stood on the 25th July, 1890, the date
of the passing of The Colontal Courts of Admuralty Aect, 1890, and
that the Admiralty Court in Canada could now try any claim for
seamen’s wages, including claims below $200; and that s, 34 of
R.8.C. c. 756 was repealed by implication (not having been' ex-

pressly preserved) to the extent, at any rate, that it curtailed the-

jurisdiction of the Admiralty Court to entertain claims for sea-
men’s wages below $200 in amount. U

Held, as to the costs of any such action, that they were in. the discretion
of the judge trying the cause under Rule 132 of the Admiralty
Rules of the Exchequer Court of Canada.

This was the practice and rule in England on July 25th, 1890, and
gince. Tenant v. Eilis 6 Q.B.D. 46; Rockett v. Clippingdale,
(1891) 2 Q.B. 293 ; The Saltburn, (1892), Prob. 333 referred to.

THIS was an action brought to recover an amount
claimed for wages by the plaintiff as engineer of the
tug W.J. Aikens. The total original claim was $149.88,
reduced by an admitted cash payment of $12.50, leaving
the net balance sued for, $136.88.

The case was tried before His Honour Judge
McDougall, Local Judge for the Toronte Admiralty
District, at Collingwood, on the 20th October, 1893,

. 1893
Oct. 20.
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1893 Moberiy for the plaintiff';

N

TE{;& S;IIP G. W. Bruce for the ship.

AmmNs.  After hearing all parties the learned judge adjusted
neEm the account as follows :—
Judgment,  The original claim should be—
T Three months’ wages as engineer at

$40 per month...... verrareens ceeearaeeas $120
Some extra labour pumping in the

tug in Spring.....cc.ooviviiininniin., . 10

Total coveeeiiiiiiiiiiiiiine $130

He also found that varions payments prior to action
had been made, amounting in all, to $100; leaving a
balance due plaintiff of $30.

McDovaaLn, L.J.—The principal question raised
upon the whole case was that of jurisdiction. It was |
contended that the present action could not be brought
in the Exchequer Court, as the amount claimed and
found to be due was below the sum of $200, and ss. 84
and 85 of The Inland Waters Seamen’s Act, R.S.C. c. 75,
were relied upon.

These sections are as follows :—

Sec. 34, “ No snit or proceedings for the recovery of wages under
“the sum of $200 shall be instituted by or on behalf of any seaman or
“apprentice belonging to any ship subject to the provisions of this Act,
“in any Court of Vice-Admiralty, or in the Maritime Court of Ontario,
“or in any Superior Court, unless the owner of the ship is insolvent
“within the meaning of any Act respecting insolvency, for the time
“Ybeing in force in Canada, or unless the ship is under arrest or is sold
“Dy the authority of any such court as aforesaid, or unless any judge,
“ magistrate, or justices acting under the authority of this Act, refer
“the case to be adjudged by such court, or unless neither ‘the owner
“nor the master is or resides within twenty miles of the place where
“the seaman or apprentice is discharged or put ashore.”

Sec, 35. “If any suit for the recovery of a seaman’s wages is inati-
“tuted against any ship, or the master or owner thereof, in*any Court
“of Vice-Admiralty, or in the Maritime Court of Ontario, or in any
“ Superior Court in Canada, and it appears to the court, in the course
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“of such suit, that the- plaintiff might have had as effectual a remedy 1893
“for the recovery of his wages by complaint to a judge, magistrate or.- Ts ""g'

« two Justices-of the Peace under this Act, then the Judge shall (}L,rtify Vg JHIP
“to that effect, and thereupon 1o eosts shall be awarded to- the AIKENS,
&« plamtlff o .

No doubt that prior to the passage of The Admiralty J::::,.
Act, 1891, these sections of The Inland Waters Seamen’s
Act prevailed, and no action for the recovery of an
amount less than $200 for seamen’s wages could have -
been properly brought inthe Mantlme Court of Ontarlo,
unless the case came: -within, some one of the exceptions
named in section 34. Has the passage of The Admiralty
- Aet, 1891, altered the law ? Section 3 of that Act de.
clares that, “in pursuance of the powers given by The
Colonial Courts of Admiralty Act, 1890, aforesaid, or
otherwise in any manner vested in the Parliament of
Canada, it is enacted and declared that tlie Exchequer
Court of Canada is and shall be, ‘within Canada, a
Colonial Court of Admiralty, and as a Court of Admi-
ralty shall, within Canada, have and exercise.all the
Jurisdiction, powers and authority conferred -by The

Colonial Courts af Admzrai(y Act or by The Admzralty
Aet, 1891,

Section 4 declares that “ Such Junsdwtlon shall be -
exercised by the Exchequer Court throughout Canada _
and the waters thereof, whether tidal or non-tidal,”
ete. _ | ' | U
- Now, let us see what is the jurisdiction conferred by
The Colonial Courts of Admiralty -Act, 1890. Section 2,
sub-section 2, states: “The jurisdiction of'a Colonial
Court of Admiralty is to be (subject to the provisions
of this Act) over the like places, matters and things as
the Admiralty jurisdiction of the High Court in Eng-.
land, -whether existing bjr virtue of ahy ‘statute- or
otherwise, and the Colonial Court of Admiralty may
exercise such jurisdiction, in like manner and to as full’
an extent, as the High Court in England,” etc., etc.
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Section 8 enacts that the legislature of a British Posses-

Tre Smip 8ion may, by any Colonial law, declare any court

w. L.
AIKENS,

Reasons
for

Judgment.

of unlimited civil jurisdiction, whether original or ap-
pellate, in that Possession, to be a Court of Admiralty,
and provide for the exercise by such court of its juris-
diction under this Act, and limit, territorially or other-
wise, the extent of such jurisdiction.

Now, our statute, The Admiralty Act, 1891, in its pre-
amble, recites the powers conferred by the English Aect.
of 1890, and that the Exchequer Court of Canada is a.
court of law in Canada, with unlimited civil jurisdic-

' tion, and then proceeds, by virtue of the powers con-

ferred by the English Act, to declare the Exchequer
Court to be a Court of Admiralty. It defines the extent.
of the jurisdiction by section 3, as we have seen, to be-
all the powers conferred by the English Colonial
Courts of Admiralty Act, 1890, as well as by The
Admiralty Act, 1891, itself.

It limits the jurisdiction territorially by section 13,
by making the action to be in the local territorial
court :—

(a.) Where the ship, the subject of the suit, is within
the local district ;

(6.) When the owner, or owners, of the largest palt
of the shares reside in the district ;

(¢.) The port or registry of the ship is in the dis-
trict; or

(d.) Where the parties agree, in writing, that it shall
be tried in the district. ‘

Section 9 enacts that every local judge shall have and
exercise all the jurisdiction, and all the powers and
authority relating thereto, within his district, that the
Judge of the Exchequer Court could have or exercise
in respect of the admiralty jurisdiction of the court.

Section 20 gives the judge of the Maritime Court of
Ontario all the powers of a local judge in the Toronto
Admiralty District.
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Section 28 abolished the Maritime Court, saving all 1893
pending actions, and preserved the existing rules and Trz Sare
practice till new rules were made. W. J.

AIKENS.
The 189th section of The Merchants’ Shipping Act, —

1854, was in terms precisely the same as section 34 of .maﬁ:c.
The Inland Waters Seamen’s Act, and doubtless the sec-
tion in the latter Act was taken from it.

Section 10 of The Admiralty Court Act, 1861, reads as
follows.: “The High Court of Admiralty shall have
jurisdiction over any claim by a seaman of any ship for
wages earned by him on board the ship, etc., etc.
Provided always, that if in any such cause the plaintiff
do not recover £50 he shall not be entitled to any costs,
charges or expenses incurred by him therein, unless
the judge shall certify that the cause was a fit one to
be tried in the said court.” _ '

The 9th section of The County Courts Admiralty Juris-
diction Act, 1868, conferred upon the Court-of Admiralty
power to order proceedings which might without
agreement have been taken in a County Court having
admiralty jurisdiction to be taken in a Court of Admi-
ralty, and this power was transferred and vested in the
Admiralty Division of the High Court of Justice. It
has been held that the effect of this section was to
restore to the Court of Admiralty its inherent juris-
diction over the actions-therein mentioned, whenever
such jurisdiction had been taken away by previous
legislation; and consequently in England, at the date
when The Colonial Courts of Admiralty Act, 1890, was
passed and became law, the Admiralty Division had
admiralty jurisdiction in all actions of wages, irrespec-"
tive of the smallness of the plaintiff’s claim (1).

Upon the question as to the right of the plaintiff to
-recover costs where he brought his action in the Court
of Admiralty for an amount which he could have re-

(1) The Empress L.R. 3 A. & E, 502.
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covered in a County Court having admiralty jurisdic-
tion, it has been expressly held that the provisions of
Order 55 of the English Judicature Act has impliedly
repealed all the restrictions imposed by section 9 of
The County Courts Admiralty Jurisdiction Act, 1868,
in reference to costs, and that therefore no judge’s
certificate is required ; but that the costs in each case
rest in the judge’s discretion. This was expressly
decided, first, by the Queen's Bench Division in 1880,
in the case of Tenant v. Ellis (1), approved by the
Court of Appeal in Rockett v. Clippingdale (2), and
also affirmed in The Saltburn (3).

Upon turning to the rules of practice adopted under

" The Admiralty Act, 1891, and approved by an order of

Her Majesty in Council, we find by Rule 132 that costs
are left in the discretion of the judge. Rule 224 directs
that, where the sum in dispute does not exceed $200,
one-half only:of the fees (other than disbursements) set
forth in the table annexed to the rules shall be charged

‘or allowed. Rule 228 directs “ That in all cases not

provided for by these rules the practice for the time
being in force in respect to admiralty proceedings in
the High OCourt of Justice in England shall be
followed.”

From the foregoing I conclude that it is quite clear
that in England, at the date of the passage of The
Colonial Courts of Admiralty Act, 1890, the Court of Ad-
miralty had jurisdiction in all cases of wages, salvage,
or otherwise, regardless of the amount involved; that
with reference to clauses in previous statutes purport-
ing to limit that jurisdiction, such clauses had been
repealed by implication by the latter statutes enlarging
the jurisdiction of the Court of Admiralty; and that
clauses in statuntes which purported to have for their

" (1). 6 Q.B.D. 46. (2). (1891) 2 Q.B. 293.
(3) (1892) Prob. 333,
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aim the compelling of suitors claiming small amounts 1893
to proceed in inferior courts having admiralty jurisdic- Tus Sae
tion, and depriving them of costs if they brought their AVIV];E';‘S.
action in the Court of Admiralty, were also to be'treated

as repealed, and costs in such cases, though brought in J::{:t’il?::t
the Court of Admiralty, were, nevertheless, in the dis- .
cretion of the judge.

I also conclude that this jurisdiction, with all the
foregoing consequences, was- conferred upon the Ex-
chequer Court by our Admiralty Act,1891, and a wider
jurisdiction was conferred by this latter Act upon the
Exchequer Court than that existing in the Vice-Ad-

- miralty Courts of the Dominion or the Maritime Court
of Ontario prior to the passage of the Admnalty Act
That sections 34 and 85 of The Inland Waters Seamen’s
Act (1), and the limitations therein contained not hav-
ing been expressly preserved have been impliedly.
repealed, so far at any rate as they affect the jurisdiction
of the Exchequer Court to entertain an actlon for wages
under $200.

In my opinion, therefore, the Exchequer Court of

Canada, in the exercise of its admiralty jurisdiction,
can enter'tain a claim for seaman’s wages without any
limit as to amount, and that in every such case the
determination of the question of costs rests in the dis-
cretion of the judge trying the case. .- ° '

In the present case I find a verdict for the plalntlﬁ'
for $30, being for the balance of wages due him, and
under Rule 188 I fix the costs of the plaintiff at the

lump sum of $30 in lieu of taxed costs. o

Judgment accordingly.
. Solicitors for plaintiffs: Moberley & Gannon.
' 'Solicitors for the ship : Bruce & F::u'r: o

(1). R.8.C. c.. 75.



14

1894
Jan. 9,

EXCHEQUER COURT REPORTS. [VOL. IV.

HER MAJESTY THE QUEEN.............. PLAINTIFF ;
AND

PERMELIE La FORCE.....ccovvvvvvvvennn.n DEFENDANT.

Patent of Invention—Sct. Fa. to repeal same—Prior foreign tnvention un-
known to Canadian inventor— Specification, inlerpretation of by
reference to drawings— Practice—Right to begin.

The pneumatic tire as applied to bicycles came into use in 1890. It
consisted of an inflatable rubber tube with an outer covering or
sheath, which was cemented to the under surface of a U-shaped
rim similar to that which had been used for the solid and cushion
rubber tires which preceded it. This tube was liable, in use, to
be punctured, and as the sheath was cemented to the rim of the
‘wheel it was not readily removable for the purpose of being
repaired. La Force’s invention met that difficulty by providing
for the use of a rim with the edges turned inward so as to form
on each side a lip or flange, and of an outer covering or sheath
to the edges of which were attached strips made of rubber or
other suitable material, which fitted under suchlips or flanges and
filled up the recess between them. When the rubber tube is not
inflated, this tire may readily be attached to or removed from the
rim of the wheel ; but when inflated the covering or sheath is
expanded and the outer edges of the strips attached thereto are
forced under the flanges of the rim, and the whole securely held
in position by the pressure of the inflated tube upon such strips.

"The defendant’s assignor hit upon this idea in April, 1891, and in
company with his brother made a section -of a rim and tire on
this principle in May following. On the 3rd of August in the
same year a patent therefor was applied for in Canada and on the
2nd December following the defendant obtained it. In March, 1891,
Jeffery, at Chicago in the United States, conceived substantially
the same device and confidentially communicated the nature
thereof to his partner and patent solicitor. On the 27th of July,
he applied for a United States patent, and on the 12th day of .
January, 1892, such patent was granted to him. On the 5th of
February, 1892, he applied for a Canadian patent which was

~ granted to him on the first of June in the same year,

“When in May, 1891, La Force’s conception of the invention was well
defined there had been no use of the invention anywhere, and
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the public had not anywhere any knowledge or means of know-
ledge thereof.

Hyld, that the fact that prior to the invention of anything by an

- independent Canadian inventor, to whom a patent therefor is
subsequently granted in Canada, a foreign inventor had conceived
the same thing but had not used it or in any way disclosed it to
the public, is not sufficient under the patent laws of Canada to
defeat the Canadian patent,

2. That the drawings annexed to a patent may be looked at to
explain or illustrate the specification.

3. Under the General Order of the Exchequer Court of Ca.nada bear-
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ing date the 5th December, 1892, and the provisions of sec. 41 of ‘

15-16 Vict. (U.K.) c. 83, the defendant in an action of Seire Facias

to repeal a patent for invention is entitled to begin and give

" evidence in support of his patent, and, if the plaintiff produces
evidence to impeach the same, the defendant is entitled to reply.

THIS was an action of scire facias to repeal letters-
jpatent for an invention.

The facts of the case are stated in the judgment.
After the writ of scire facias was served.and appear-
ance entered by the defendant the following pleadings
-were delivered between the parties :

Declaration.

[TiTLE oF CAUSE.]

“DoMINION OF CANADA,
“To Wit:

“Our Lady the Queen sent to Her Sheriff of the

‘County of Carleton, or any other of Her Sheriffs in -

‘the Dominion of Ca.nada,, Her Writ olothed in these
‘words ;—

Writ of Scire Facz‘as.

[TrTLE oF CAUSE.]

“ V1cTorIA by the Grace of God of the United King-
«dom of Great Brltam and Ireland, Queen, Defender of
£he Faith.
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“To the Sheriff of the County of Carleton or any
other of Our Sheriffs in the Dominion of Canada,
Greeting :
 “Whereas We lately by Our letters-patent sealed
with the Seal of Our Patent Office in the City of
Ottawa, in Our Dominion of Canada, and signed by
the Honourable John Carling, Our Commissioner of
Patents and one of Our Privy Council for Canada, and
bearing date the second day of December, A.D. 1891,

~and registered in Our said Patent Office at Ottawa

aforesaid as No. 37890, reciting that whereas Hippolyte
Joseph La Force, of the City of Toronto, Ontario, shoe-
maker, had petitioned the Commissioner of Patents
praying for the grant of a patent for an alleged new
and useful improvement in pneumatic tires (he hav-
ing assigned to the said Permelie La Force, of the said
City of Toronto, all his right, title and interest in and

" to the said invention) a description of which invention

is contained in the specification of which a duplicate
is thereunto attached and made an essential part
thereof, and had elected his domicile at the said City of
Toronto, in Canada, and had also complied with the
other requirements of The Patent Act, chapter 61,
Revised Statutes of Canmada, did by Our said letters-
patent grant to the said Permelie La Force, her exe-
cutors, administrators, legal represéntatives and assigns
for the period of fifteen years from the date thereof the
exclusive right, privilege and liberty of making con-
structing and using and vending to others to be used
in Our Dominion of Canada the said invention, and in
which said letters-patent, amongst other provisoes and
conditions therein expressed, it was and is provided
that the grant thereby made should be subject to
adjudication before any court of competent jurisdiction
and ‘should be subject to the conditions contained in
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the thirty- seventh and other sections of the Act afore- 1894
said. Tm

“And whereas We lately by Our letters-patent WVEEN
sealed and signed as aforesaid and bearing date the La FoRor.
first day of June A.D. 1892, and registered in Our said statement
Patent Office at Ottawa as No..89085, reciting, amongst * oo™
other things, that whereas Thomas B. Jeffery, of the
City of Chicago, in the State of Illinois, in the United
States of America, Cycle manufacturer, had petitioned
the said Commissioner of Patents praying for the grant
of a patent for alleged new and useful improvements
in pneumatic tires, & déscription of which invention is
contained in the specification of which a duplicate is
thereunto attached and made an essential part thereof
and had elected his domicile at Ottawa, Ontario, and
had also complied with the other provisions of the said
patent Act, did by our said last mentioned leltérs-.
- patent grant to the said Thomas B. Jeffery, his' execu-
tors, administrators, legal representatives and assigns
for the period of fifteen years from the date thereof the
exclusive right, privilege and liberty of making, con-
structing and using and vending to others to be used
in the Dominion of Canada the said invention of him
the said Thomas B. Jeffery.

“And whereas the said Thomas B."J eﬁ'ery, being
desirous for the reasons hereinafter mentioned to im-
peach the first recited letters-patent bearing date the
second day of December, A.D. 1891, granted to the said
Permelie La Force as aforesaid, has obtained a sealed
and certified copy thereof, and of the petition, affidavit,
specification and drawings relating thereto, and hasin.
accordance with the provisions in that behalfcontained
in the said Act and the Acts amending the same filed
the said sealed and certified copies of said letters-
patent, petition, affidavit, specification and drawings
in the office of the Registrar of Our Exchequer Court of

2
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Canada and the said letters-patent and documents
aforesaid are now as of record in the said Court.

“ And whereas We are given to understand that Our
said letters-patent bearing date the second day of
December, A.D. 1891, and numbered 37890 issued to
the said Permelie La Force as aforesaid, were and are
contrary to law in this that whereas thesaid Hippolyte
Joseph La Force did in the said petition state that he
had invented a certain new and useful improvement
in pnenmatic tires not known or used by others before
his invention thereof, as set forth in the said specifica-
tion and drawings accompanying said petition (being
the specification and drawings attached to said letters-
patent No. 37890).

“ And whereas the said Hippolyte Joseph La Force
in the said affidavit did swear that he verily believed
that he was the inventor of the alleged new and
useful improvement in pneumatic tires described and
claimed in the said specification and did swear that
the several allegations contained in the said petition
were respectively true and correct.

“ And whereas We are given to understand and be
informed that the said Hippolyte Joseph La Force did
not invent the said alleged invention in the said
petition and letters-patent No. 37890 mentioned and
claimed.

‘“ And also that the said Hippolyte Joseph La Force
was not the true and first inventor of the said alleged
invention of an improvement in pneumatic tires in
said letters-patent No. 87890 mentioned and claimed,
but that the said Thomas B. Jeffery was the true and
first inventor.

" % And also that the specification to said letters-
patent No. 87890 granted to the said Permelie La
Force as aforesaid does not correctly and fully des-
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cribe the nature of the invention.claimed to be 1894
patented thereby. Tox

“ And also that the spe01ﬁcat10n to said letters- QU;JEN
patent No. 387890 granted to the said Permelie La La FoRgE,
Force as aforesaid does not correctly describe the mode s:acoment
or modes of operating the said alleged invention in °f_F=c**
said letters-patent No. 87890 mentioned and claimed.

‘ And also that no person from the reading of said
specification or from perusing and studying the same
would be able to manufacture and construct the said
alleged invention so as to make the same useful, and
that with the sole aid of the said specification and
without assistance from the patentee and directions
and information other than that contained in the said
letters-patent the article attempted to be patented
could not be manufactured.

“ And also that the said specification does not fully
explain the principle and the several modes in which
it is intended to apply and work out the said alleged
invention,

“And also that said speclﬁcatmn does not state
clearly and distinctly the contrivances and things
which are thereby claimed as new and for the use of
which the said Permelie La Force claims an exclusive
property and pr1v1lege

By reason and means of which said several pre-
mises the said letters-patent so granted as aforesaid to
the said Permelie La Force were, are and ought to be
void and of no force and effect in law. ‘

“ And We, being willing that what is just in the
premises should be done, command you Our sheriff of
Our said county of Carleton or other Our said sheriffs
that by good and lawful men of your bailiwick you give
notice to the said Permelie La Force that before Us, in
Our said Exchequer Court of Canada, she be and appear

within ten days from the service upon her of such'
234
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notice and of a copy of this writ, inclusive of the day
of such service, to show if she has or knows anything
to say for herself why the said letters-patent No 37890
as aforesaid so granted to her ought not, for the reasons
aforesaid, be adjudged to be void, vacated, cancelled
and disallowed, and further to do and receive those
things which Our said court shall consider right in
that behalf, and that you then return and have there
the names of those persons by whom you shall have
caused such notice to be given to the said Permelie
La Force, of this writ, together with this writ imme-
diately after the execution thereof.

“Witness the Honourable George W. Burbidge,
Judge of the Exchequer Court of Canada, at Ottawa,
the twenty-fourth day of January in the year of Our
Lord one thousand eight hundred and ninety-three
and in the fifty-sixth year of Our reign.

(Sgd.) L. A. AUDETTE,
Registrar.

“ Whereupon on this present day, that is to say on
the eleventh day of February, A.D. 1893, the sheriff of
the city of Toronto returned to Our said Lady the
Queen in Her Exchequer Court of Canada that by
Alfred Wright Harris and James Dilworth, good and
lawful men of his bailiwick, he had given notice to the -
said Permelie La Force as he the said sheriff was by
the sald writ commanded and thereupon the said
Permelie La Force, by Messrs. 'Rowan and Ross her
solicitors, comes, whereupon Sir John Sparrow David
Thompson, Knight Commander of the most Honour-
able Order of St. Michezl and St. George, Attorney-
General of the Dominion of Canada, Solicitor of Our
said Lady the Queen, who for Our said Lady the
Queen prosecutes in this behalf, being present here
in Court in his own proper person, prays that the said
letters-patent No. 37890 may be adjudged to be void,
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vacated, cancelled, and disallowed upon the grounds in 1894

said writ mentioned and also upon the further ground ‘Tag

that the said invention, as comprised in said letters- QUEEN

patent No, 87890 as patented, was not, at the time of La FoRCE,

the alleged invention thereof and is not, of any use, statemens

benefit or advantage to the public. of Macts.
Delivered, &c.

Particulars of Objections.
[TrrLE oF CAUSE.]

‘““The following are the particulars of the objections
upon which the plaintiff will rely at the trial of this
action with respect to the validity of the letters-patent
No. 37890, granted to the defendant and in question
herein :— _

‘““ 1. That Hippolyte Joseph La Force did not invent
the said alleged invention comprised in said letters-
patent No. 87890, inasmuch as the said alleged inven-
tion had been invented by othersprior to his invention
thereof, particularly by said Thomas B. Jeﬁ'ery in the
writ of scire facias herein mentioned.

“ 2. That the said Hippolyte Joseph La Force was
" not the true and first ingentor of the alleged invention
comprised in letters-patent No. 87890, inasmuch as the
said alleged invention had been invented prior to his
invention thereof, by the said Thomas B. Jeffery, who
was and is the true and first inventor thereof.

‘““ 8. That the said alleged invention comprised in
said letters-patent No. 87890, as patented, was not at
the time of the alleged invention thereof and is not of
any use, benefit or advantage to the public.

“ 4. That the specifications and drawings annexed to
said letters-patent and dated the 80th of August, 1891,
do not correctly and fully describe the nature of the
said alleged invention, or the mode or modes of oper-
ating the same, inasmuch as the said specifications do -
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not describe in what manner or by what means the
strips mentioned therein are to be attached to the said
covering mentioned therein, or whether the said strips
are to meet in the centre of the felloe or otherwise, or
whether the inflatable rubber tube is required to be
larger or smaller in diameter than the said outer cover-
ing, or how or in what manner the said rubber tube is
to be inflated, and in other respects the said specifica-
tions are insufficient, ambiguous and misleading, so
that an ordinary skilled artisan reading the said speci-
fication could not, with the sole aid thereof, and
without directions and information other than that
contained in the said patent, manufacture the said
alleged invention ; and further, that the said specifi-
cations do not state clearly and distinctly the con-
trivances and things claimed as new, and for the use
of which the patentee claims an exclusive property and
privilege in the said alleged invention.

“ Delivered, &c.

Pleas.
[TiTLE oF CAUSE.]

“ The eighteenth day of February, in the year of Our
Lord one thousand eight hundred and ninety-three.

“ 1. And the said Permelie La Force, by her solicitors,
Rowan & Ross, as to the first suggestion in the writ of
scire facias issued, herein contained, whereby it is sug-
gested and alleged that Hippolyte Joseph La Force, in
the said writ named, did not invent the said invention
in the said writ mentioned, says that the said Hippolyte
Joseph La Force did invent the said invention, and that
the several allegations contained in the petition and
affidavit filed by the said Hippolyte Joseph La Force,
referred to in the said writ, were respectively true and
correct.

“ 2. And as to the second suggestion in the said writ

" contained, whereby it is suggested and alleged that the
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said Hippolyte Joseph La Force was not the true and 1894
first inventor of the said alleged invention, but that Tax
one Thoras B. Jeffery was the true and first inventor Q‘TE,N
thereof, the defendant, Permelie La Force, says that the La FOROE.
said Hippolyte Joseph La Force was the true and first seatement
inventor of the said invention, and that the said Thomas °f F2ot*
B. Jeffery was not the true and first inventor thereof.
“ 8. And as to the third suggestion in the said writ

contained, whereby it is suggested and alleged that the
- specification to the said letters-patent granted to the

said Permelie La Force does not correctly and fully de-

scribe the nature of the invention claimed to be patented
thereby, the defendant, Permelie La Force, says that
.the said specification does correctly and fully descrlbe

the nature of the said invention. )

‘“ 4, And.as to the fourth suggestion in the said writ

contained, whereby it is suggested and alleged that

the specification does not correctly describe the mode
“or modes of operating the said invention in the said
letters-patent mentioned and claimed, the defendant,
Permelie La Force, says that the said specification does
correctly describe the mode or modes of operating the

said invention.

. “ 5. And as to the fifth suggestion in the said writ
~ contained, whereby it is suggested and alleged that
no person, from reading the said specification and from
perusing and studying the same, would be able to con-
struct the said invention so as to make the same useful,
and that with the sole aid of the said specification and
without assistance from the patentee, and instruction
and information other than that contained in the said
letters-patent, the article attempted to be patented-
could not be manufactured, the said Permelie La Force
says that any person, with the sole aid of the said speci- .
fication and without assistance from the patentee, and
without instruction and information other than that
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contained in the said letters-patent, could easily manu-
facture the article thereby patented.

“ 6. And as to the sixth suggestion in the said writ
contained, whereby it is suggested and alleged that
the said specification does not fully explain the prin-
ciple and the several modes in which it is intended to
apply and work out the said invention, the said Per-
melie La Force says that the said specification fully
explains the principle and the several modes in which
it is intended to apply and work out the said invention. -

‘““7. And as to the seventh suggestion in the said writ
contained, whereby it is suggested and alleged that the
said specification does not clearly and distinctly state
the contrivances and things which are thereby claimed
as new, and for the use of which the said Permelie La
Force claims an exclusive privilege and property, the
sald Permelie La Force says that the said specification
does clearly and distinctly state the contrivances and
things which are thereby claimed as new, and for the
use of which she claims such exclusive privilege and
property.”

Delivered, &c.

Joitnder of issue.
|TiTLE OoF CAUSE.]

The 21st day of February in the year of Our Lord
one thousand eight hundred and ninety-three.

And the said Sir John Sparrow David Thompson,
who for Our said Lady the Queen prosecutes,‘ as afore-
said, for Our said Lady the Queen joins issue upon the
defendant’s pleas and every of them.

Delivered, &c.

Evidence was taken at Toronto on the 20th and
21st October, 1893, and, by agreement, the argument

“on the questions of law was submitted on written

factums.
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Upon the opening of the case Mr. Ritchie, Q.C. for 1894
the defendant, stated that, under the practice applicable Tag
to this case, the defendant had the right to begin and QUE_EN
Teply on the issues raised in the proceedings. This La Foron.
happened by reason of the General Order of the Ex- argamens
chequer Court dated the 6th December, 1892, and sec. of Conmsel.
41 of 15 & 16 Vict. [U.K.] c. 83, whereby it is enacted
that the defendant in such a proceeding as this is
entitled to begin and give evidence in support of his
patent, and if the plaintiff produce evidence to impeach
the same, the defendant is entitled to reply (1).

The following contentions were submitted by
Ritchie @.C. and Ross for the defendant ;— _

1. There is nothing in any of the Canadian -Patent
Acts to displace the rile of law that, where there are
‘two conflicting grants of letters-patent for a mnovel
invention that which is first sealed is alone valid, and
that subsequently sealed is of no force or effect what-
ever. [Cites Hindmarch on Patents (2); Frost on
Patents (3); Ex parte Dyer, (4) ; Foster on Scire Facias
(5); Sazby v. Hennett (6) ; Barter v. Howland (7).]

If a patent is actually sealed, no subsequent valid
patent for the same invention can be issued unless
malae fides is brought home to the first patentee. MHala
Jides being shown, the second patent in England was
given an earlier date than the date of the patent first
sealed, so absolute was the rule that a patent prior
lempore was potior jure. [Cites 15 & 16 Vict., cap. 83
sec. 28 ; Edmunds on Patents (8); The Patent Act 1883

(1) This course of procedure is (2) (Eng. ed.) P. 32.
still followed in England in a pro-  (3) P. 287. .
ceeding by petition to repeal a (4) Holroyd on Patents 59.
patent, Ses as to that, and the (5) Pp. 246, 247.
burden of proof, Terrell on Letters-  (6) L. R. 8 Exch. p. 210:
Patent, 2nd ed. p. 264, et seq. (7) 26 Gr. 135.
(8) P. 655, 685.
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sec. 18; Ex parte Bates & Redgate (1); Saxby v.
Hennett (2).] '

In England if two applications are made on the
same day, patents are issued to both applicants. [Re
Dering’s Patent (3).]

2. The Canadian Patent Acts, unlike the American,
afford a rival and earlier inventor no remedy against
a patentee. Sec. 19 R.S.C. c¢. 61 provides only for
cases of conflicting applications. The corresponding
section of the American Act goes further and provides

for an interference between an application and a con-

flicting unexpired patent, and it is made clear that
priority of invention is to determine the rights of the
parties. [Cf. sec. 19 R. 8. C. ¢. 61 with sec. 4904 of
the American Act in the Revised Statutes of the United
States. See sec. 4918 of the latter as to interfering patents.}

If the inventor does not file an application and take
issue with his rival in the Patent Office under sec. 19,
but allows a patent to issue to the rival inventor, he is
without remedy under our Patent Acts.

There is nothing in any of our Patent Acts to show
that a rival inventor, even if he has a subsequent
patent, is in any better position in attacking a prior
patent than any third person who simply desires to
make the invention public property. Sec. 34 of R.8.C. -
c. 61 says “ Any person who desires to impeach.........
may.” The words * any person” mean “any British
subject resident in Canada.” [Cites Macleod v. Allorney-
General N.S. Wales (4); Jefferys v. Boosey (5).] Jeffery -
is not entitled to the writ merely because he holds a
subsequent patent. [Cites Foster on Scire Facias (6).]

3. If Jeffery has any remedy it is not by scire facias,
which is a Crown action to repeal and cancel a patent.

(1) L. R. 4 Ch. 577. (4) (1891) A.C. 458.

- {2) L. BR. 8 Exch, 210. (5) 4 H. L. C. p. 926.
(3) 13 Ch. D. 393, (6) P. 256.
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respecting which Her Majesty has been deceived orby 1894
which the public, her subjects, are prejudlced [Cites Trp .
Hindmarch on Patents (1).] QU:‘EN

The cases in which scire facias will lie, are set forth La Forez.
in Hindmarch on Patents (2). Jeffery being an alien argument
is not entitled to the writ. : of (oneel.

4. The words “ first inventor,” “ true and first in-

. ventor,” “novelty,” “known” and “ used,” are all words
familiar in English law, with. a well defined significa-
tion. Their signification is a relative and not an abso-
lute signification. The courts in England have never
lost sight of the main consideration for the grant of
letters-patent—the benefit to be derived by the British
public from the right to construct, use and vend the
invention on the expiration of the monopoly. ' They
‘consider the public benefit rather than the merits of
the inventor. Novelty within the realm only was re-
quired and the first introducer was considered the true
and first inventor.

[Cites Lewis v. Marling (8), Ex parte Scott and Young:
{(4), Smith v. Davidson (5).]

The words in the Statute of Monopolies *“ new man-
ufactures within this realm ” were seized upon as a
reason for this interpretation. The section reads.
 resasereiesens grants of privilege...........oves of the sole
working or making of any manner of new manufac-
tures within this realm.” The words therefore relate:
clearly to the territorial extent of the grant.

The real ground for simply requiring novélty within
the realm is the policy of the law.

The policy of our patent law, as declared in the title
and preamble of the first Patent Actof the Province of
Ontario, 7 Geo. IV, c. 5, is the same as that of Eng- -

(1) Eng. ed. p. 384. (3).1 W.P.C., 496
(2) Eng. ed. 378, 384, . (4) L.R. 6 Chy. 274.
(5) 19 C. of S. Cases, p. 695.
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1894  land. The Act is entitled “ An Act to encourage the
Tag progress of useful arts within this Province.” The
QUfEN preamble recites the expediency of encouraging genius
La Forc. and arts within this Province. There. has been no
Argument change in the policy of our law, and the phraseology
—— of our Patent Acts is to be interpreted so as to further
the declared object of the enactments.
The words “ true and first inventor ” appear in the
.statute of James I, secs. 5 and 6 ; in the Patent Law
Amendment Act, 1852, sec. 10, ¢/ seq.; in the Act of
1883, secs. 34, 85, et seq.,and have been uniformly held to
‘mean—not the first inventor in point of time but any
true inventor or introducer of a manufacture, new to
that portion of the public with whose welfare Parlia-
ment is concerned—the British public. '
[Cites -Dollond's case (1) ; Hill v. Thompson (2); Ex
parte Henry (3).]
The words “first inventor” which occur in two
minor sections only of R.8.C. c. 61, viz, secs. 16 and
24, mean any true inventor of a thing ““ not known or
used by any other person before his invention thereof.”
[Cites Hindmarch on Patents (4); Lewis v. Marling (5);
Higgins's P. C. (6); Gibson v. Brand (7); Pennockv,
Dialogue (8); Shaw v. Cooper (9) ; Bedford v. Hunt (10) ;
Merwin on Patents (11) ; Curtis on Patents (12) ; Reed v.
Cutter (18); Robinson on Patents (14).] |
The American cases on prior invention are inappli-
cable under our Patent Act. Canadian legislatures
have carefully avoided incorporating into our Patent
Acts any of the phraseology of the American Acts, on

(1) 1 W.P.C.43;2H.B. 1,470, (7) 4 M. & G. at p. 205.

480. () 2 Pet. p. 17.
(2) 1 W.P.C. p. 244. (9) 7 Pet. 318, 319,
" (8) L.R. 8. Chy. 170. (10) 1 Mason 302.
(4) Eng. ed. pp. 33, 127. (11) Pp. 621 and 687.
(5) 1 W.P.C. 496. . (12) P. 680.
(6) P. 261. (13) (1841) 1 Story p. 590.

(14) Vol. 1 p. 559 par. 391,
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which the doctrine of the race of diligence, inter-
ferences between conflicting patents, &c., are founded.
The drift of our legislation has a contrary direction.
The applicant for a Canadian patent need not now, as
was formerly required, swear that he is the first in-
ventor. In England from the statute of James 1. to the

present day the applicant must deuhre hlmself to be-

the “ true and first inventor.”

(2).]
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[Cites Edmunds on Patents (1) ; Pennock v. Dialogue

6. Section 7 of R.8.C. ¢. 61 is the governing sec-

tion of the Act. If La Force is within that section and.

‘a true inventor the patent issued to the defendant must

- stand. ““ Not known or used” means not known or
used by the public. Now comes the question—what
degree of public knowledge or use will defeat a patent ?'

The sufliciency of such public knowldge or use is a.

question of fact or of inference from the facts of each

~ case. The question is, does the evidence show that the-

public have become possessed of a knowledge of the

invention or does it show such facts from which a.~

public knowledge or use can be presumed or inferred 2.

[Cites Harris v. Rothwell (8); Ex parte Henry (4) ;
Carpenter v. Smith (5); Lewis v. Marling (6); Cornish:
v. Keene (1) ; Galloway v. Breaden (8) ; Bentley v. Flem-

ing (9); Jones v. Pearce (10); Newall v. Elliott (11); Hills

v. London Gas Co. (12) ; Morgan v. Seaward (13) ; Useful
Patents Co. v. Rylands (14) ; Carpenter v. Smith (15);
Curtis on Patents (16); Robinson on Patents (17) ; Walker

(1) Pp. 665, 737. ' (9) 1 Car. & K. 587.
(2) 5 Pet. 17. (10) 1 W.P.C. 124,

(3) Griffin’s Pat.C. 109,and cases (11) 4 C.B.N.S. 266.
there cited. (12) 5 H. & N. 356, 364,
(4) L.R. 8 Chy. 170. (13) 2 M. & W. 544. .

(5) 1 W.P.C. 534. (14) 2 P.O.R.. 255.
(6) 1 W.P,C, 492. . -7 (16) 1 W.P.C. 530.
(7) 1 W.P.C. 508, 511, 512. - (16) 4th Edition sec. 87a,

(8) 1 W.P.C. 529.. (17) Vol, 1 p. 427 note (2).
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on Patents (1) ; Ellithorpe v. Robertson (2); Winans
v. N. Y. & Haarlem Ry. Co. (8); Walker on Patents
(4) ; Lyman Refrigerator Co. v. Lalor (5) ; Corn Planter
Patent (6) ; Cahoon v. Ring (}; Johnson v. McCullough
(8); Parker v. Hulme (9); Merwin on Patentability
of Inventions (10); Putnam v. Hollender (11) ; Hall v.
Bird (12) ; Brush v. Condit (13); Bonathan v. Bowman-
ville (14) ; Smith v. Goldie (15); MacLeod v. Atty. Gen.
N. 8. Wales (16) ; Jefferys v. Boosey (17); Metropolitan
Board of Works v. L. & N. W. Ry. (18); Vanorman v.

* Leonard (19).]

W. Cassels, Q.C., (with whom was Gormully, Q.C.)
for the plaintiff contended as follows :—
The Canadian statute law relating to patents is

" derived from Americanrather than from English sources.

The Canadian statutes themselves must be interpreted
by the court, and in such interpretation changes in the
language used in the various Patent Acts become very
important as indicating the policy of the legislature.

The word “inventor ” under section 7 of the Canadian
Patent Act means first inventor. This has been the
‘aniversal construction and is also made clear by secs.
16, 24 and 82 in each of which the expression *First
Inventor ” is used.

The “ first inventor ” under Canadian law is he who
“ first invents ” whether in Canada or elsewhere. See
‘Cons. S. of C. c. 84 5. 8 (1859) where the words used
are “not known or used by others in this Province.”

(1) P. 40,41. (10) P. 643.

(2) 2 Fish. p. 83. (11) 19 Blatch. 48.

(3) 4 Fish. 1. : (12) 6 Blatch. p. 439.

(4) P. 38. ' (13) 9 Brodix p. 594.

(5) 1Baun. & A. 403 ; 12 Blatch. (14) 31 U.C. Q. B. 413.
:303. (15) 9 Can. 8.C.R. 46,

(6) 23 Wallace 181, (16) A.C. [1891] p. 458.

(7) 1 Fish. 397, 410, 411. (17) 4 H.L.C. p. 926.

(8) 4 Fish. p. 175. (18) 14 Ch. D. pp. 527, 528.

(9) 1 Fish, 45. (19) 2 U.C. Q. B. p. 72..
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[Cites Smith v. Goldie (1).] : | 1894
In Smith v. Goldie the action had been dismissed in Tos
the Court of Chancery at the hearing before the Chan- QUEE“
cellor. On appeal, the Court of Appeal for Ontario La Forox,
confirmed this judgment on the ground that Smith’s argument
invention was not patentable. So that when on of Gounsel.
further appeal the Supreme Court of Canada gave
judgment in favor of Smith it had to decide neces-
sarily, 1st,that the invention was patentable and 2ndly.,
that Smith was the first inventor. Now Smith’s
Canadian and United States patents were both later
in point of date than the Canadian patents of Lacroix
and Sherman under which the defendants justified
their infringements (2) ; so that the Supreme Court
had necessarily to travel behind all these patents in
order to determine that Smith was the first inventor,
and to give his patent priority over the prior dated
patents of Lacroix and Sherman.
The case of Barter.v. Howland (3), if opposed to this
view, is not law. ‘ .
The meaning given to the words “ True and First
Inventor ” in the English statutes is a very strained
" one. It-would not be followed now if res integra in
England ; see the observations of Jessel, M. R. in
Plimpton v. Malcolmson (4).
Secondly. * Any person’ under section 7 includes
“Foreigners ” ; in other words Foreigners and Cana-
dians are placed exactly on the same footing. This
appears clear from the previous legislation, and the
whole scope of the Act, and the universal practice of
the Patent Office. |
[Cites Cons. S..0f C. ¢. 84 s. 3; 32 and 83 Vict. ¢. 11
8. 6; 85 Vict. c. 26 5. 6; Routledge v. Low (5).]

(1) 7 Ont. App: at p. 641, and (3) 26 Gr. 135.
9 Can. S.C.R. 46. (4) L.R. 3 Ch. D. p: 6b5.
(2) See page 634 of 7 Ont. App. (6) L.R. 3 H. L. 117.
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Thirdly. “ Not known or used by any person,”
quoting from sec. 6 of The Patent Act.

This language is taken from the United States
statutes. The courts have always recognized the dis-
tinction between a case where it is sought to avoid a
patent on the ground of anticipation and a case where
the contest is between ‘ rival inventors” who have
each been granted patents as in this case.

[Cites Merwin on the Patentability of Inventions (1).
Walker on Patents (2).]

Fourthly. In a contest for priority between two
rival inventors each of whom has obtained a patent,
who is the first inventor is a question of fact. When
the invention may be exhibited in a drawing or in
a model, such invention will date from the comple-
tion of such a drawing or model as is sufficiently plain
to enable those skilled in the art to understand it.

[Cites Loom Company v. Higgins (3); Robinson on
Patents (4).]

The communications made by Mr. Jeffery to Mr.
Gormully and. to the patent solicitor are facts cor-
roborative of the statement of Jeffery that he invented
the invention on the 15th or 16th March, 1891, and
are quite sufficient for that purpose.

In order to make out a case of publication to defeat
a patent there must be a communication to the public
or in public, but the cases on this point have no
application to the facts and circumstances of this case.

Fifthly. As to the construction of the specification
and drawing, he cites The Patent Act, secs. 13 and 28.

Sixthly. A patent is void if any material allegation
in the petition is “untrue.” (Cites The Patent Act sec.
28.)

(1) C.8p. 62l andc. 3 p. 689.  (3) 105 U.S.R. 594.
(2) Secs. 315 to 320. (4) Sec. 132.
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BURBIDGE, J. now (January 9th, 1894) delivered 1894
judgment. ’ o . Tan

The main question to be determined in this case is, QUSEN
whether under the patent law of Canada a prior foreign La Forcg..
invention of which the public had no means of know- meagons
~ ledge is sufficient to defeat a patent issued to an inde- Suagment.
pendent Canadian inventor. The question arises upon
issues joined in a proceeding wherein Thomas B.
Jeffery, of the city of Chicago in the United States of
America, Cycle Manufacturer, has sued out a writ of
scire fucias to repeal letters-patent, numbered 87890, for
an improvement in pneumatic tires granted to the
defendant as assignee of her husband Hippolyte Joseph
La Force, of the city of Toronto, Shoemaker.

The pneumatic tire for bicycles came into use in 1890.
It consisted of an inflatable rubber tube with an outer
covering or sheath which was cemented to the under
surface of a U shaped rim similar to that which had
been used for the solid and cushion rubber tires that
preceded it. In use, this tube was liable to be punc-
tured, and as the sheath was cemented to the rim of the
wheel it was not readily removed for the purpose of
being repaired. The defendant’s invention met that
difficulty by providing for the use of a rim with the
edges turned inward so as to form on each side a lip
or flange, and of an outer-covering or sheath to the
edges of which were attached strips made of rubber or
other suitable material which fitted under such lips or
flanges, and filled up the recess between them. = =
‘When the rubber tube is not inflated, such a tire may
readily and without any special skill be attached to or
removed from the rim of the wheel ; but when inflated
the covering or sheath is expanded and the outeredges
of the strips attached thereto are forced under the
flanges of the rim, and the whole is securely held in

position by the pressure of the inflated tube upon such
3 S
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strips. It is not essential, it is said, that the latter
should meet and fill up the space or recess between the
flanges of the rim, but it is better that they should do
so, and they are so represented in the drawing attached
to the defendant’s patent.

La Force, who in the course of his business had had
occasion to repair pneumatic tires says that he hit upon
this idea in the latter part of April, 1891, and that
during the week preceding the 25th of May, following,
he communicated his invention to his brother. On that
day with the latter’s assistance, he made, as an experi-
ment, a section of such a rim and tire, and within two
weeks thereafter, a rim and tire complete. In July he
consulted Mr. Ridout, his patent solicitor, who on or
about the 8rd of August applied for a patent for the
improvement he had invented, and which is described
in his specification and drawings attached thereto, and
for which a patent was granted to the defendant, on
the 2nd of December, 1891.

In 1888, Mr. Jeffery, the prosecutor, had taken outin
the United States a patent for an “ improvement in
vehicle wheels ” in which was described a method of
attaching a solid rubber tire to the rim of the wheel
more easily and quickly than was possible by the
ordinary method when cement alone was used. The
means described involved a rim with the edges turned
in to form flanges, and lateral projections attached by
cement to the solid rubber tire and “ engaging under
and between such flanges.” This invention Jeffery did
not make any use of in his business as the solid tire
was going out. But when the pneumatic fires came
in, it occurred to him that they could be secured to the
rim of the wheel by means of edges or projections
similar to those described in the patent of 1888. About
the 9th of March, 1891, he made some cloth and tin
models, and, on the 15th of the same month, a drawing,
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showing three ways in which he thought his concep- 1894
tion could be given effect to, one of which clearly Tug
involved the device or improveément covered by the Q“f.m'
patents subsequently issued to. La Force and to himself. La FORGE
The drawing was shown to his partner, Mr. Gormully, n.m...
on the same day, and the models to his patent solicitor, Judgment.
Mr. Burton, a few days thereafter. The fundamental =~
idea, Burton says, of the invention indicated by
Jeffery’s partial models and sketches, that ran through
all the several forms of the device which he indicated,
was, that the tire and the rim should be provided with .
interlocking hooks or projections and recesses, so that
the tire might be said to be hooked to the rim by the
engagement of the hooks of the one with the hooks. of
the other, or the recesses of the other. For this idea,.
Burton, on the 26th of March, filedin the United States
Patent Office, Jeffery’s application . for a patent, which

was granted to him on the 16th of June, 1891. In the
~ section of tire and rim shown in the drawing attached
to the letters-patent, we see the strips of the sheath and
the flanges of the rim engaging each other as hooks,
and, as described in the specification, such strips and
fAanges form, what I may perhaps call, continvous
. interlocking hooks. But that was all; while in res-
pect to the improvement for which the La Force patent
issued, and for which Jeffery also subsequently obtain-
ed patents in the United States and in Canada, the
strips attached to the sheath or outer covering of the
tire, not only engage the flanges of the rim, but rest
upon it, and receiving the pressure of the rubber tube
when inflated, assist to hold the whole securely in
position. This device was, as T have said, indicated
on the drawing that Jeffery showed to Gormully on
the 15th of March, 1891. About the '1ast of that month
he made a model of a section of a tire that illustrated

part of it. On the 4th of July he made a sketch and
3% '

B



36

1894

TeE
QUEEN

v.
La Forcs,

Reasons
Judgment.

EXCHEQUER COURT REPORTS. [VOL. IV.

description of the device which he explained to Burton
on the 18th, and the latter on the 27th of the same
month filed in the United States Patent Office an appli-
cation for a patent therefor. The patent was granted
on the 12th of January, 1892. On the 5th of February
following, Jeffery applied for a Canadian patent for the
same improvement, and obtained letters-patent therefor
on the 1st of June, 1892, ,

The case, under the facts to which I have alluded,
presents, it will be observed, a controversy between
rival inventors in which the public have no special
interest. If La Force’s letters-patent are set aside the
monopoly goes over to Jeffery. The latter does not in
this case rely upon his 1888 patent as an anticipation
of La Force's invention. That is an objection, which
if maintained, would, I take it, be equally fatal to his
own patent, and that is not the conclusion that he
desires to reach in the present proceeding. He makes
no admissions that might at some other time and placebe

_invoked against him, but, with that qualification, I un-

derstand him to have introduced the evidence as to the
1888 patent to corroborate and strengthen his account
of his invention of the improvement in pneumatic
tires in question, not to show that in 1891 there was
no novelty in such improvement. So far as my own
view goes I am of opinion that La Force’s invention
was not anticipated by the Jeffery patent of 1888, but
I do not understand the prosecutor to desire to raise
that issue now. The novelty in 1891 and the utility
of the invention are alike parts of his case, and of the
defendant’s. The simple question is, must La Force’s
patent be set aside in favour of Jeffery because the
latter, an American citizen, residing at Chicago, had,
two months earlier than La Force, invented and dis-
closed in confidence to his partner and to his patent
solicitor, the improvement for which the patentissued,
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although his application for a Canadian patent was 1894
not made until after La Force's had been granted. Tax
But before discussing that question I wish to refer Q"f.EN
briefly to the seventh section of The Patent Act (1), La Force.
within the terms of which it was necessary for La measons
Force to bring himself before he was entitled to 8 Judgument.
patent. —
By that section it is provided that any person who
has invented any new and useful art, machine, manu-
facture or composition of matter, or any new and wuse-
ful improvement therein, which was not known or
used by any other person before his invention thereof,
and which has not been in public use or on sale with
the consent or allowance of the inventor thereof for
more than one year prior to his -application in
Canada, may on certain prescribed conditions obtain a
patent granting to him an exclusive property in such
invention. By the tenth section of the Act it is further
" provided that every inventor shall, before a patent can
be obtained, make oath or affirmation that he verily
believes that he is the inventor of the invention for
which the patent is asked, and that the several allega-
tious in the petition contamed are respectively true
and correct. - :
Now La Force, being an lnventor of the improvement
for which in August, 1891, he solicited a patent, and
having no knowledge or means of knowledge of
Jeffery’s invention in March, 1891, of the same device,
was, it will be seen, in a position to make the aflirma-
tion required by the Act. Prior to his application the
invention had not been “in public use or on sale” in
Canada, or for that matter elsewhere ; and prior to his
invention, which, regarded as a conception, may be
taken to have been complete as early as the last of
May, 1891, it was “ not known or used by any other

(1) R.8.C.c.61s. 7.
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person” within the true meaning of these words,
which have reference not to a secret use or the
knowledge of an earlier inventor or of those to whom
in confidence he may have disclosed it, but to such a
publication or use as affords the public the means of
information or knowledge of the invention. The im-
provement had not been used in public—had not in
fact been used at all, and any knowledge there was of
it, was not in any way open or accessible to the public.
Jeffery knew of it, of course, for he had in March pre-
ceding invented it, and he had communicated his
knowledge to Gormullj aud Burton, both of whom,
however, stood in a confidential relation to him, and
were interested, the one as a partner and the other asa
solicitor, in keeping such knowledge from the public.
In addition, Burton had on the 26th of March filed, in
the United States Patent Office, Jeffery’s application
for the patent of June 16th, 1891, and if the latter
should be taken to include the improvement for which -
La Force's patent was granted, the application con-
tained a description of such improvement. I do not
think that Jeffery’s patent of June 16th covers La
Force’s invention, in which another and important
element or feature comes into action; but whether it
does or not is not important in this connection, for, at
Washington, pending applications are preserved in
secrecy until a patent has issued, and a description of
an invention in an application for a patent filed in the

. Patent Office there is not a publication of such inven-

tion (1). In May, 1891, La Force's invention was
new so far as the public was concerned, or had
any means of information. and there is nothing in the
circumstances to which I have referred to defeat his
patent for want of novelty in the invention, or for any
false allegation or suggestion in his petition.

(1) Robinson on Patents, ss. 16 of the Practice of the United
552, 326 and note; Rules 15 and States Patent Office.
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It being clear, then, that La Force, when it was
* granted, was entitled to the patent sought to be im-
peached, we come back to the question to which I have
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alluded, and to an examination of the contention on La Foncn
which the prosecutor mainly relies—that under The Reasons
Patent Act of Canada, he who, the world over, ﬁrst-'udzment-

invents anything, is entitled to a patent therefor, and
to have set aside in his favour any letters-patent for the
same thing ihat may, prior to his application, have been
granted to a subsequent independent inventor. That
contention is rested upon the following provisions of
the Act. By the seventh section it is, as we have seen,
enacted that any person who has invented any new
and useful thing, may have a patent therefor; by the
" sixteenth section, the Commissioner may grant a patent
for an invention already patented, if he has doubts as
to whether the patentee or the applicant is the first
inventor; by the twenty-fourth section, it is provided
that if by any mistake, accident or inadvertence, and
without wilful intent to defraud or mislead the pubhcv
a patentee has made his specification too broad, claim
ing more than that of which he or the person through
whom he claims was the first inventor, or has in the
specification claimed that he or any :person through
whom he claims was the first inventor of any material
or substantive part of the invention patented, of which
he was not the first inventor, and to which he had no
lawful right, he may make disclaimer of such parts as
he does not hold by virtue of the patent; and by the
thirty-second section, whenever'a plaintiff in any action
of infringement fails to sustain his action, because his
specification and claim embrace more than that of
which he was the first inventor, and it appears that the
defendant used or infringed any part of the invention
justly and truly specified and claimed as new, the
court may discriminate, and the judgment may be
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rendered accordingly. And it is said that the words of
the seventh section, “ any person who has invented,”
read with the other provisions to which I have referred,
mean absolutely and without qualification the person
who anywhere has firsl invented a new and useful
thing. It is not denied that the law of England and
of the United States is different. Although the words
“true and first inventor, and inventors” occur in the
Statute of Monopolies (1), one may, by the law of
England, be “a first and true inventor,” although he
has.in fact invented nothing. It is sufficient, if he be
the first importer or introducer from abroad of a manu-
facture which up to the date of his importation had
not been known within the realm. And as between
rival inventors within the Xingdom, he is thetrue and
first inventor who first discloses the invention to the
public. In The Househill Company v. Netlson (2),Loi‘d
Chancellor Lyndhurst said that—

If the invention is in use at the time that the graut is granted, the
man cannot have a patent, although he is the original inventor ; if it
is not in use, he cannot obtain & patent if he is not the original in-
ventor, Hae is not called the inventor who has in his closet invented
it, but who does not communicate it ; the first person who discloses
that invention to the public is considered as the inventor. The party
must be an inventor, you need not say the inventor, because another
may have invented it and concealed it ; but in addition to his being
an inventor, others must not use the invention at the time of the
patent.

And in ex-parte Henry (3), Lord Selborne, L. C.
said that, in the absence of fraud or communication, it
would be no answer to an applicant for a patent, who
had himself, by his own ingenuity, made a useful in-
vention, and had applied for a patent before any one
else claiming to have made the same invention, to
allege that experiments had been going on, or even

(1} 21 Jac. Y e 3. (2) 1 Web, P.C. 719.
(3) L.R. 8 Ch. 167.
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drawings made, by another inventor. If such applicant 1894
were the true inventor, the circumstance of something Tgg
having taken place somewhere else which was not dis- QU";"‘EN
closed to the world, and as 'to which no prior appli- La Force.
cation had been made, would be no answer to him, gpeasons
even if it were shown that the two inventors were Juag';em.
travelling very much upon the same lines, and that ~—
their minds were going very much to the same point
at the same time. ‘ _

Neither in the patent laws of the United States do
the words ‘‘original and first inventor” mean abso-
lutely the person who first invents. For no prior
invention in a foreign country stands in the way of
an independent inventor within the United States
unless the result of the foreign invention has been
published in a patent or printed book. If the foreign
inventor of something which has not been so patented
or published goes to the United States or entrusts his
secret to an agent whom he sends there upon business
connected with the invention, the date of his arrival
there or that of his agent will be taken to be the date
of his conception or invention. In the case of an
~ invention within the United States the date of the
conception is, in a contest between rival inventors,
carried back to the first instant when the inventor can
be shown to have first clearly apprehended his idea of
the means; but in the case of a foreign invention to
the date when it was patented or published in a
printed book, or if not patented or published, to the-
moment when some person to whom the conception
was familiar came within the limits of the United
States (1). And as between two independent inventors
within that country he who was the second to invent
will become the original and first inventor within the
meaning of the patent laws, if he is the first to reduce

(1) Robinson on Patents, s, 382.
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1894 the invention to practical form by embodying it in a
Tee machine capable of useful operation, and if the first
QU?N inventor fails to use reasonable diligence in reélucing
La Force. the invention to practice (1). And one may, by the
Beasons laws of the United States (2), be the first inventor of a
Fmagment. lost art. S
On the 20th of March, 1883, an International con-
vention for the protection of industrial prdperty was
signed at Paris, to which eleven states, Belgium,
Brazil, Spain, France, Guatemala, Italy, Holland,
Portugal, Salvador, Servia, and Switzerland were par-
ties. Great Britain was not one of the original sign-
atories, but in 1884, Her Majesty’s Grovernment acceded
to the convention so far as Great Britain and Ireland
are concerned, and with the understanding that Her
Majesty might accede thereto on behalf of any of her
possessions on due notice being given through Her
Government. No such notice has, I believe, been
given in respect of Canada. The convention is not in
force here, and I mention it only to show how far
other countries have, where reciprocal advantages
were-obtained, thought it politic to go into the matter
of giving a right of priority to foreign inventors. By
the fourth Article of the convention it is provided that
a;ny person who has duly applied for a patent in one
of the contracting states shall enjoy, as regards regis-
tration in the other states, reserving the rights of third
parties, a right of priority for a period of six, or in case
of countries beyond the seas, of seven months from
the date of his first application. The subsequent appli-
cation is antedated to the date of the first application
and consequently is not defeated, as otherwise it
would be, by prior publication or user in the protected
interval (8).

(1) Robinson on Patents, s. 870  (2) Robinson on Patents, ss. 322
and note, 323,
(3) Edmunds on Patents, pp. 412, 600, 618.
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I shall mention the laws of but one other country. (694
By the law of Austria an invention is new if itis not Tgy
known within the Empire either in practice or in a Q"f“

printed book or document accessible to the public; and La FOROE
from the date of his application the priority of right nea,som
to the invention belongs to the applicant (1). Juagment..

It is clear then, I think, that the Canadian patent law
is exceptionally liberal to the foreign inventor, if in a
contest of priority with an independent Canadian
inventor the former may, without any limit of time,
or question of publication or application for a patent
in his own country, carry back the date of his inven-
tion to the period when there his conception of it was
clear and well defined. What the applicant for a
.patent of invention offers to the public for the grant
thereof is the knowledge of his invention. But the
public have no means of knowledge until he publishes
or discloses the invention, and publication, therefore,
forms an essential part of the consideration. If the
invention is not new there is nothing to communicate
to the public, and there is no consideration for the -
grant. Take the case under disgussion. When La
Force, in August, 1891, applied to the Commissioner
of Patents for a patent for his invention, it was, as we
have seen, new. He was in a position to.and did
communicate it to the public. His application when
filed in the Patent Office was open to the inspection
of the world (2). He had invented something. It -
was new, it was useful, and he published it. The
consideration which he offered the Canadian public
for the grant he solicited lacked in nothing, and it was
justly given to him. What on the other hand had

(1) See Reports by Her Majes- with regard to Inventions, pre-
“ty’s Secretaries of Embassy and sented to Parliament in 1873, pp.
Legation respecting the Law and 4 and 5 Imp. Sces.. Papers, Vol..
Practice in Foreign Countries LXVI.
(2) R.8.C. c. 618, 47.
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Jeffery to offer to the public, when in February, 1892,
he came to the Commissioner with his application ?
Not the knowledge of the invention for which he
asked a patent, for the public of Canada had been in
possession of the information for six months. They
had already bought it and paid for it with the grant
made to the first applicant. 'What he had to offer was
the affirmation that in a foreign country he knew of
the thing two months before La Force knew of it, and
that he had not in the interval anywhere given the
invention to the public. With what in that allegation
has the public of Canada the slightest concern? Of
what moment is it to them, that in a foreign city a
person knows of an invention that he is carefully
keeping from the public? With what object would
the patent law of Canada have regard to such a person ?
And why in his favour should it defeat an honest
bargain that it had made with a Canadian inventor,
.destroy his property and work him a great wrong and
injustice ? Omne can understand how the Parliament
of Canada, going farther, it is true, in that direction
than the Parliament of the United Kingdom, or the
Congress of the United States has as yet gone, has, in
what it deemed to be the interests of the general public
-of the Dominion, made prior public knowledge or use of
.an invention anywhere, a bar to a Canadian patent
therefor. But one fails, I think, to apprehend why it
should in favour of a foreigner, on the ground only of
his earlier conception of the invention, make void a
patent issued for good cause and consideration to an
independent Canadian inventor, for an invention that
prior thereto had not been used in public anywhere,
and of which the public in no part of the world had
.any means of knowledge. If that be the law it ought
mot to concern the judge whose duty it is to declare,
obey and enforce it, that in its enforcement great
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wrongs will be done. He is not the author of the 1894
injury and is free from responsibility for it. But he Tg
18, I think, in such a case, to be well satisfied that the QUEEN
intention and will of the legislature has been clearly La Foncm
expressed by itself, or declared by some authority measons
whose decisions are binding upon him. We shall see, suagmen.
Ithink, that the words “inventor” and “first inventor”
used in our patent laws have not always meant, abso-
lutely and withoul qualification, the person who the
world over first invented some new thing, and if they
have that meaning now we should be able, it seems to
me, to lay our hands upon some enactment of the
legislature, or decision of the courts, whereby they
acquired that signification, and by force of which so
important a change was made in our laws.
By the common law of England which lies at the
foundation of the laws of the Dominion, other than
the civil law of Lower Canada, the King might in
consideration of the good done tothe commonwealth,
grant a monopoly for a reasonable time to any one who
by his own wit or ingenuity had made a new and
nseful discovery, or by his own charge or industry
had brought any new trade or manufacture into the -
realm. In 1624 the Statute of Monopolies (1) was
passed, by which the King's authority at common law
to grant letters-patent for inventions was recognized
and defined. By the sixth section. of that famous
‘statute, upon which letters-patent for inventions in
England still depend, it was declared and enacted
that no declaration thereinbefore mentioned should
extend to any letters-patent and grants of privileges,
for the term of fourteen years or under, thereafter
to be made, of the sole working or making of any
manner of new manufactures within the realm to the
true and first inventor and inventors of such manu-

(1) 21 Jac. 1 ¢. 3.

-
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factures, which others, at.the time of making such
letters-patent and grants, shall not use, so as also they
be not contrary to the law or mischievous to the state,
by raising prices of commodities at home or hurt of
trade, or generally inconvenient. I am not aware of
any decision that this statute was ever in force in any
Province of Canada. In Varorman v. Leonard (1), Chief
Justice Robinson, expressing the view that an importer
of an invention was not entitled to a patent under the

.Statute of Upper Canada, 7 Geo. IV. ¢. 5, referred to

the decisions to the contrary upon the English statute,
21 Jac. 1, c. 3; but as there was a provincial statute, the
question as to whether prior thereto the English statute
had been in force, did not arise. It has, it appears,
been held that for the purposes of the statute, Scotland
is within the realm; but there can, I think, be no ques-
tion that Her Majesty’s dominions abroad are not (2),
and the use of these words in the statute affords an
argument, though it has never seemed to me a conclu-
sive argument, against holding the statute to be in force
in a settled colony. After England commenced to
establish colonies or plantations, the use of the word
realm in an Act would of course show an intention on
the part of Parliament that it should not apply to the
colonies or plantations. But with reference to earlier
statutes of a general character applicable to the condi-
tion and circumstances of the people of a colony, and
especially where such statutes were declaratory of the
common law, I have never seen any difficulty in apply-
ing them to the colonies, although in terms they were
limited to the realm. But the question is not of present
importance, for whether the statute has ever been in
force in any part of Canada or not, it is equally true
(1) 2U.C.Q.B. 74. nandale, 1 Web. P.C. 444 ; Robin-
(2) Per Jessel, M.R. in Plimpton son’s Patent, 5 Moo, P. C. 65;

v. Malcolmson, 3 Ch. D. 555. See Rolls v. Isaac, 19 Ch. D. 268.
-also Chal. Op. 213 ; Brown v. An-
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that tried by tl;e law of England, which the Provinces . 1394

of Canada, other than Quebec, received or adopted-from  Tyg

the mother country, the contention of the prosecutor Quﬁm‘

in this case cannot be maintained. La Force.
The earliest statute on the subject of patents to be nea.on-

found in the legislation of the provinces constituting Judgment.

the Dominion, is the Act of Lower Canada 4 Geo. IV. =

c. 25, entitled : An Act to promote the progress of useful

arts tn the Province. By this statute, which was de-

_rived from the Act of the United States of 1798, it was

recited that it was expedient, for the encour agement of

genius and artsin the Province, to secure an exclusive

right to the inventor of any new and wuseful art, ma-

chine, manufacture or composition of matter; and it

was provided that, under prescribed conditions, letters-

patent for any such invention might be granted to any

subject of His Majesty who was an inhabitant of the

Province. One of these conditions was that the in-

vention should not be known or used at the time of

the application, and another that the inventor should

swear or affirm that he verily believed himself to be

the true inventor or discoverer of that for which he

solicited a patent (1). By the fifth section the in_

ventor was given the right,in an action of 1nfr1ngement ‘

to recover treble damages against the infringer, and by

the sixth it was provided that in such an action the

jundgment should be for the defendant, with costs, and

the patent should be declared void if it should be made

apparent to the satisfaction of the court, the same .

having been specially pleaded, that the specification

was insufficient (the concealment or addition having

been made for the purpose of deceiving the public), or

that the thing secured by the patent had not been

originally discovered by the patentee, but had been in

use or had been described in some public work anterior

1) 8. 3.
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to the supposed discovery of the patentee, or that he
had surreptitiously obtained a patent for-the discovery
of another person. By the seventh section provision
was made, 1n the case of interfering applications, for an
arbitration to determine to whom the grant should be
made. And by the’eighth section it was enacted that,
on certain proceedings taken in the Court of King's
Bench, the court might repeal any patent that had been
obtained surreptitiously or upon false suggestion, or if
it should appear that the patentee was not the true in-
ventor or discoverer. I have referred to the American
origin of this statute, and it will be found that other
provisions of provincial statutes, which it will be neces-
sary to mention, have been derived from a like source.
That gives rise to the argument that where English
and American decisions do not run on the same lines,
as in controversies between rival inventors they do not,
the latter rather than the former should, in the con-

" struction of Oanadian patent law, be followed. -I shall

have occasion to refer toone or two incidents that make
against that argument and tend to show that it was
the intention of the legislatures of the several provinces
of Canada, while adopting in a general way the lan-
guage of the patent laws of the United States, to
adhere, in respect of this question, to the principles
aml doctrines of the English law ; but for the present I

shall limit my examination of this statute, and the

others to which I shall refer, to the words of the

. statutes themselves, and ascertain, if I can, what they

mean in the connection in which I find them.

Now it will be observed that the seventh section of
4 Geo. IV. c. 25, respecting interfering applications,
gives us no suggestion or hint as to whether in the
case of rival inventors within the Province the one
who first clearly conceived the invention or the one
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who reduced it to practice and communicated it to the
public was to be preferred. The enactments of later
~ statutes on the same subject are equally silent and the
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question is to be determined by the other provisions La Fc;Rc_lc.

of the statute. The applicant for a patent was not measons

required to show that he was the first inventor, but udgment.

that he was an original and true inventor or dis-
coverer, and that the thing patented was new, that it
was not known or used at the time of his application.
Having shown these facts he got his patent, which
once granted was certainly good against any knowl-
edge or use of the invention outside of the Province
and not accessible or open to the public, and, it seems
to me, as well against any such knowledge or use on
the part of a rival inventor within the Province. In
1829 the Act.4 Geo. IV. c. 25 was continued by 9 Geo.
IV. c. 47 and its benefits extended to any subject of
His Majesty, being an inhabitant of the Province, wheo
should in his travels in a foreign country have dis-
covered or obtained a knowledge of, and be desirous of
introducing into the Province, any new and useful
invention not known or used in the. Province before
his application. In 1831 inventions in the United
States and in His Majesty’s dominions in America (1),
and in 1851 inventions in Her Majesty’s dominions in

Europe (2), were withdrawn from the operation of this -
enactment. With this limitation it re-appears in the -

tenth section of the Consolidated Statutesof the Province
of Canada respecting patents for inventions (3), and
continued in force in that Province until 1869,
when it was repealed. Neither the courts of the
United States nor Congress have ever recognized in
any similar way the introduction or importation of any
javention from a foreign country, and the enactment

(1) 1 Wm, IV (L. C.)c. 24. (2) 14 and 15 Vicet., (Pro. Can.} c. 79.
(3) C.8.C. c. 34, secs. 10'and 1L

4
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of this provision in 1831 by the legislature of Lower
Canada, and in 1851, by the legislature of the Province
of Canada, indicates, so far as it goes, an intention on
their partin adopting the law of the United States as to
patents to make it conform to English views and pre-
cedents.

The Act of Upper Canada 7 Geo. IV. c. 5, passed in
1826, follows closely the statute of Lower Canada 4
Geo. IV. c. 25 to which I have referred. In 1836 the
latter Act, and 1 Wm. IV. c. 24 were repealed und
their provisions .re-enacted in 6 Wm. IV. c. 34, Lower
Canada. TUntil after the union of the two Provinces
there was no further change in the patent law of either
Province.

By the first section of the Act of the Province of
Canada 12 Vict. c. 24, passed to assimilate and modify
the laws of Lower Canada and Upper Canada respect-
ing patents of invention, it was provided that letters-
patent might be issued to any person who was a
subject of Her Majesty, and resident in the Province
and who had invented or discovered any new and
useful art, machine, manufacture or composition of
matter, or any new and useful improvement on any
art, machine, manufacture or composition of matter or
the principle thereof, the same not being known or
used in the Province by others before his discovery or
invention thereof, and not at the time of the applica-
tion for a patent in public use or on sale in the Pro-
vince with his consent or allowance. By the second
section it was, amongst other things, enacted that
whenever in an action for infringement it should
satisfactorily appear that the patentee at the time of
making his application for the patent believed himself
to be the first inventor or discoverer of the thing
patented, the same should not be held void on account
of the invention or discovery, or part thereof, having
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been before known or used in a foreign country, it 1894
not appearing that the same or any material or subs-  Tug
tantial part thereof had before been patented or des- QUEEN
cribed in any printed publication : and also that when- La Foror,
ever the plaintiff should fail to sustain his action on the neaaons
ground that in his specification of claim was embraced Suagment. .
motre than that of which he was the first inventor ~
or discoverer, or if it should appear that the defendant
had used or violated any part of the invention justly
and truly speclﬁed and claimed as new, the court
might exercise a discretion as to costs. By the eighth
section of the Act it was declared that the patentee
‘might make a disclaimer whenever by mistake, acci-
dent or inadvertence, and without any wilful default
or intent to defraud or mislead the publie, he had
made his specification too broad, claiming more than
that of which he was the original and first inventor,
some material or substantial part of the thing patented
being truly and justly his own, or had in his specifica-
tion claimed to be the original and first inventor or
discoverer of any material or substantial part of the
thing patented, of which he was not the first and
original inventor, and had no legal or just right to
claim the same. In these sections we have the origin
. of the 32nd and 24th sections of The Patent Act upon
which the prosecutor relies; and as it is here that for
the first time, in the Acts of any of the Provinces of -
Canada, we meet with the words * first inventor,” and
as there is no reason to think that these words have
since acquired a signification different from that with
which they were then used, it is important to ascertain,
if possible, what that signification was.

Under the earlier Acts, and at the tlme when 12
Vict. ¢. 24 was enacted, the fact that a paten’qee was
not absolutely the first inventor of the thing patented

was not of itself, in either Lower or Upper Canada, fatal
4%
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to his patent., If he were truly an inventor, and the
invention new and useful, that was sufficient, and it
would be none the less new because some one had a
knowledge of it that he kept from the public, or because
he had used it secretly. What would defeat his patent
and prevent him from being in the eyes of the law the
first inventor was the prior knowledge or use of the
invention in public. Against such knowledge or use
in a foreign country, except in the two cases mentioned
of the invention being patented there, or described in
a prinied publication, the second section of the Act
proposed to protect him, if at the time of his application
he believed himself to be the first inventor or discov-
erer : that is if at the time he was an honest inventor
and no pirate. The word “first ” is here used, it seems
to me, to express the idea of novelty, and does not indi-
cate, and is not incident to any controversy of priority
of conception between rival inventors. So too in the
succeeding clause of the section, where the court was
given a discretion as to costs when the plaintiff failed
because in his specification of claim he had embraced
more than that of which he was the first inventor or
discoverer, or the defendant had wused a part of the
invention justly and truly specified and claimed as
new, what is meant is evidently that the discretion .
might be exercised where the plaintiff failed because
some part of that which he had claimed was not new,
but on the contrary was at the time of his invention
known to, or used by, the public, and which he could
not therefore communicate to them. And that appears
to me to be the sense in which the words *first and
original inventor” were used in the eighth section of
the Act. If the patentee being an inventor were the
first to publish or make known the invention to the
public, there was no occasion for him to disclaim
anything. It was “ truly and justly his own ”, and he
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‘“ had a legal and just right to claim the same”. He 1894
was in fact within the meaning of the section “the ‘Tug
“ original and first inventor ” thereof. The provisions =~ “VE=¥
>of the 2nd section of 12 Vict. c. 24 occur in the 15th La Forcr.
section of the Act of the United States of 1836, t0 Reasons
. for
promote the progress of useful arts, and the provisions Judgment.
of the 8th section in the 9th section of the Act of
Congress of 1837. There is, however, one important
clause of the 156th section of the Act of 1886 which has
never found a place in any Act of any Province of
Canada. Dealing with the subject of defences to actions
for infringement it was there provided,inter alia,that the
defendant might set up as a defence and prove that the
plaintiff had surreptitiously or unjustly obtained the
patent for that which was in fact invented or discov-
ered by another who was using reasonable diligence
in adapting and perfecting the same. Here we have
what has been thought to be a distinct recognition of
the doctrine that a patent issued to one who was an
independent inventor might be defeated by a prior
undisclosed invention by another who was using
" reasonable diligence in adapting and perfecting the
same. But there is no such provision in any Canadian
Act. The corresponding defence as described in the -
statutes of the Provinces of Canada was that the patent
should be void if the patentee had. surreptitiously
obtained it for the invention and discovery of another
person (1). If, under the Provincial statutes, the
patentee had not obtained the patent surreptitiously or
on some false suggestion, that was an end of the -
matter so far as that defence was concerned. There

(1) See Statutes of Lower Ca- 3 Wm. IV. c. 455 10; R. S. lst.
nada 4 Geo. IV. ¢.'25s5. 6 ; 6 Wm. S. ¢ 120, s. 11, 2nd 8. c. 120 s.-
IV. c. 34 s. 6; Upper Canada 7. 11, 3rd 8. ¢ 117 5. 11; New
Geo, IV.c, b 8, 6; Province of Brumswick 4 Wm. IV. ¢ 27 s.
Canada 14 & 15 Vict. ¢. 79 8. 8; 9 ; Prince Edward Island 7 Wm.
C.8.C. ¢c. 34 8. 27; Nova Scotia IV, c. 211.9,
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was no question as to whether some other person had
not first conceived the invention which he was keep-
ing to himself and proceeding with reasonable diligence
to adapt and perfect. The omission of this provision
from all the pre-confederation statutes, which in many
respects were copied from the Acts of the Congress of
the United States, affords, it seems to me, a strong
argument against the view that the legislatures of the
several Provinces intended, in adopting such Acts, to
incorporate therewith the construction as to rival
inventors which the courts of that country had placed
thereon. '

It is clear, of course, that the words * first inventor ”
do not, in the Act 12 Vict. c¢. 24 mean absolutely the
first inventor the world over, because its advantages
were limited to British subjects resident in the Pro-
vince, and the provincial inventor was not affected by
any foreign invention thathad not,in the foreign coun-
try, been patented or described in a printed publication.
But that does not entirely dispose of the prosecutor’s
contention, for if these words had reference to a con-
test as to priority of conception of the invention be-
tween rival independent inventors within the Province,
it would be open for him to contend that when in 1872
foreigners were admitted to the benefits of the patent
laws of Canada, they came in on equal terms with

. Canadians: and that anything which prior thereto,

happening in Canada, afforded sufficient grounds for
setting aside a Canadian patent in favour of an earlier
inventor in Canada, would thereafter, occurring any-
where, afford grounds for setting aside such patent in
favour of an inventor anywhere. I am not prepared to
admit that the argument would be good. I think there
is something to be said against it, and I should desire,
before commitling myself to it, to see clearly that
Parliament intended to work such radical changes in
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our patent laws. But, inthe view I take of the statutes 1894
that I am discussing, that question is not reached. In. Tgx
my opinion the words “ first inventor ”, used in the Q"g‘m
Statute 12 Viet. c. 24, had reference to questions of La Forck.
novelty and the publication and disclosure of inven- measons
tions, and not fo any controversy as to prior undis- Judgment.
closed invention. .

The Act 12 Vict. c. 24 was followed two years later
by 14 and 15 Vict. c. 79, and in 1859 the two Acts.were
embodied in the 84th- Chapter of the Consolidated
Statutes of the Province of Canada, which, with an
unimportant amendment in 1866, continued in force
until 1869. .

The first Act respecting patents for inventions en-
acted in the Province of Nova Scotia was passed in
1888 (1). Its benefits were limited to inhabitants of
the Province who had resided there ome year prior
to the application for a patent. In later Acts the
word “residents” is used instead of inhabitants.
The applicant for a patent was called upon to declare
that he was the true inventor or discoverer of the
thing for which he solicited a patent, and that the
- invention had not to his knowledge been known or
used in Nova Scotia or any other country. Ifif‘turned
out that the invention had not been originally dis-
covered by him but had been in use or described in
some public work anterior to his supposed invention,
- the letters-patent were void. The law passed through
several revisions but without material changes (2),
and there is no occasion to follow its history, or to
refer to a number of special Acts and exceptional .
provisions to be found on this subjects in the statutes
of the Province (8). It is clear, I think, that the law

(1) 3 Wm. IV. c. 45. © (3) 15 Vict.c. 29; 16 Vict. c.

(2) R.S.N.S. 1st S. (1861) c. 21;20 Viet. ce. 72, 73 ; 23 Vict.'

120, 2nd S. (1859) c. 120, 3rd S. «¢. 856; 24 Vict. ¢. 79 ; 25 Viet. c.
(1864) ¢ 117, . 27 and 28 Vict. c. 4,
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of that Province did not demand of a patentee at the
peril of his grant that he be absolutely the first
inventor, but that he should be a true inventor, and
that the invention should be one that had not been in
use or described in some public work prior to his in-
vention thereof. But once obtained, his patent was in
no danger from any prior undisclosed invention. And
the law of the Provinces of New Brunswick and Prince
Edward Island was, it seems to me, on this subject the
same (1). New Brunswick, I may state in passing,
was the only Province in which, prior to the Union,
foreigners were admitted to the advantages of the
patent laws of the Province (2). We find in the
statutes of this Province the provision as to disclaimer
that we found in the Act of the Province of Canada of
1849, in which in the same way and connection, and I
think with the same meaning, the words “first in-
ventor ”’ occur (3).

Coming then to the Patent Act of 1869 passed by the
Parliament of Canada, we find its benefits limited to
persons who had been resident in Canada for at least
one year before the application for a patent. The pro-
visions of the Act of 1849 respecting disclaimers, and
the court’s discretion as to costs where the specification
was too broad, are to be found in the 20th and 25th
sections of the Act; and invite the same observations
as to the occurrence of the words “first inventor ”
therein. In both instances the words have reference
to cases in which the patentee had claimed in his
specification more than was new. That, in the Act of
1869, is made still clearer by reference to the 19th
section (4), by which it was provided that whenever

(1) N.B. 4 Wm. IV. ¢ 27;6 (2) 14 Vict. ¢. 35,

Vict. ¢, 34.; 14 Vict. e. 35 ; 16 Vict. (3) 16 Vict. c. 32 ss. 20, 21; R.
¢. 32; R. 8. N.B.cc. 118,163 ; 19 8. N. B. ¢. 118 ss. 10 and 11.
Viet. ¢. 21 ;23 Viet. c. 41 ; 25 Vict. (4) See also 22nd section of

c.33;and P. E. L,7 Wm.IV.c. the New Brunswick statute, 16
21. Vict. ¢. 32.
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any patent should be deemed defective or inoperative 1894 _
by reason of insufficient description or specification’ Tgp
or by reason of the patentee claiming more than Q"ﬁm’
ie had a right to claim as new, but the error arose La Force.
from inadvertence, accident or mistake and without n;;gE:m
any fraudulent or deceptive intention, the patent yuagment.
could be surrendered and a new one issued. In the ~
20th section the specification is described as being too
broad because the patentee had claimed more than that
of which he was the first inventor, and in the 19th
section because he had claimed more than he had a
right to claim as new. The defect in each case is the
same, though differently described, and the questionis
equally in both cases one of want of novelty and not a
controversy as to who, apart from any publication of
the invention, was the first inventor.

In the Act of 1869, the expression “ first invenfor”
occurs in another connection and for the first time.
By the 40th section of the Act, it was, amongst other
things, provided that the Commissioner might grant a
patent to an applicant, although the invention had
already been patented, if he had doubts as to whether
the patentee or applicant was the first inventor or
discoverer. The same provision occurs in the 40th
section of the Act of 1872, and the 16th section of
chapter 62 of The Revised Statutes of Canada. Has
the expression, used in this connection, a meaning
differing from that which attached to it in the
earlier statutes? Again, it is clear that the words
are not used without qualification or limitation, and
that they do not mean the “first inventor” the
" world over; for the Act of 1869, in which they fivst
occur, was, as we have seen, limited to residents
~of Canada, and an independent Canadian: inven-
" ‘tor’s patent was not liable to attack because of any
knowledge or use of the invention abroad not accessible
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or open to the public. Did the words, as used in the
Act of 1869, mean more than that the Commissioner
might issue the second patent where he had doubts as.
to whether the patentee or applicant was entitled
thereto, and was that not a question of prior application
or disclosure, rather than of prior conception of the
invention? Is there any reason for making a new
departure and inferring that Parliament intended to
reward the person who first conceived, rather than the
person who first disclosed, an invention to the public?
For my part I see none, and there does not appear to
me to be any difficulty in the way of holding that the

- words “first inventor,” occurring in the 40th section

of the Act of 1869, and in the corresponding sections
of the later Acts, mean, as they did in the English Act,
and in the pre-confederation statutes to which I have
referred, the person who being a true inventor of some
useful thing first discloses his invention to the public.
There is no-occasion to go through the Acts of 1872
or 188Y7, and to dwell upon provisions that we have
examined at their source and origin. In 1872 foreign-
ers were, as we have seen, admitted to the advantages
and privileges of the patent laws of Canada ; but I see
in the Act of that year no indication of any intention
on the part of Parliament to confer upon them any
special privileges. Up to that time the Canadian
patentee was in no danger from the subsequent dis-.
closure of any prior knowledge or use of the invention
in any other country not accessible or open to the pub-
lic thereof, and as I read the earlier statutes, he had
nothing to fear because of such secret knowledge or
use anywhere, and there is nothing in the Act of that
year, or in any later statute, that requires any different
construction to be put upon the patent law of Canada.
In Barter v. Howland, decided in 1878 (1), the facts
were that the plaintiff, Barter, and one Smith, the

(1) 26 Grant 135.
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assignor of the defendants, were independent inventors 1894
of a combination or improvement in. a machine.for ‘Tgg. .
dressing flour. ‘Smith had constructed such a machine QUEEN
at Minneapolis in April, 1871. Barter swore that he LA Fock.
had perfected his invention several months earlier at Reasons
Faribault, Minnesota, but the evidence on that point Judgment.
was conflicting. Smith’s Canadian patent was dated
in April, 1878, Barter’s on the 20th of January, 1874,
. on an application filed in the patent office in September,
1873. In dismissing the plaintiff’s bill, Vice-Chancelor
Blake said :—

SFmth, the assignor of the defendants, invented that which is covered
by the two Canadian patents in question. He had a right, on the
evidence before me, to apply for-a patent, and he did so, and obtained
his patent before any application was made by the plaintiff. Of the
two inventors, the assignor of the defendants first obtained a patent.
This being so, I do not see on what principle I can deprive them of the

right of manufacturing and vendmg the artmles, the sub]ect-ma.tter of -
‘their patent. :

But it is said that this case is in conflict with Smith
v. Goldie (1), and cannot now be supported. With that
view I do not agree. In the latter case, as Mr. Ritchie
pointed out, Mr. Justice Henry, with whom Mr. Jus-
tice Fournier and Mr. Justice Taschereau agreed, stated
that the evidence left no doubt on his mind that Smith
was the first and only inventor of the combination he
claimed in his specification, and that he felt as little
doubt that the other parties who had obtained thetweo
contesting patents,had become acquainted with the com-
bination by obtaining the knowledge of his discovery
(2). The question in that case, then, was not one be-
tween independent inventors, but between an original
inventor and those who sought to justify their acts un-
der patents “surreptitiously obtained” for his inven-
tion ; and his patent being otherwise held to be good,
the defence failed as a matter of course. But that is not

(1) 9 Can. S.C.R, 46. (2) 9 Can. 8.C.R. 60,
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the question in the present case, nor was it the ques-
- tion in Barter v. Howland (1) which appears to me to

La Force, in the defendant’s favour. In an earlier case, Vanorman

Reasons V. Leonard (2) decided when the Act of 7 Geo. IV,
for . . .

Judgment. ¢. 5 was In force, a plea that the plaintiff was

not the first discoverer of the alleged invention, but on
the contrary that the same had been wholly and in part
:publicly and generally practised, used and vended at
Albany in the State of New York, one of the United
States of America, before the said supposed discovery
-of the plaintiff, was held to be a good plea. . Apart from
.a matter of pleading, the principal question discussed
was as to whether the Act extended to an importer or
introducer of an invention from abroad, and 1t was
thought that it did not. The case on the plea, howerver,
was one of want of novelty and I mention it princi-
pally to add that I understand the Chief Justice, when
he said that the preamble of the Act 11 Geo. IV.c. 84
showed that the legislature did not consider that a
patent right could under the former law be granted to -
:aity but the actual original inventor, to mean an
-original independent inventor, mot necessarily the
first inventor. If more were meant I should not
be able to agree. The preamble of the Act recites
that the provisions of 7 Geo. 1V. c¢. 5 were confined
to sole inventors, and that Horner, for whose relief
the Act 11 Geo. IV. c. 34 was passed, was a co-inven-
tor with one XKeys, a foreigner. If that were not
the true difficulty to be overcome, I think it probable
that some publication or use of the invention in the
United States stood in Horner's way ; not that he had
any thing to fear from any earlier undisclosed invention
on the part of his * co-inventor .

© (1) 26 Grant 135, (2) 2 U.C.Q.B. 72.
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In the result, I am of opinion that under the patent

law of Canada a prior foreign invention, of .which the’

public had no knowledge or means of knowledge, is
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not sufficient to defeat a patent issued to an indepen- La FORCE
dent Canadian inventor. Whether the same rule should nea.sons A
be followed in cases of conﬁlctmg applications for-'udgment»

patents, is another question. In the present case the.
patent having been issued, the Crown’s power or
authority in respect thereof is exhausted. Ifthe patent-
be good, if there be no ground of impeachment, it must:
stand, and the second patent is waste paper. In the-
case of conflicting applications, the Crown has not:

parted with its power to make a grant, and there .is: :

provision for the appointment of arbitrators to decide
between the applicants. In such a controversy, it seems. .
to me that the first applicant, if he be a true inventor
and the first to make known his invention to the public,.
should be preferred. If there is any doubt as to that
being the law at present, or if it is not the law, L

venture to hope that the doubt may be removed or the

law changed, for not only is the rule a just one, as it
gives the reward to the person who first communicates.

a knowledge of the invention to the public, but itis a

convenient one in respect of the proof by which under

it any question of priority may be determined.. On the
other hand, it appears to me that the doctrine that he

who first conceives an invention is to be preferred to’

* him who first reduces it to practice and gives it to the
public, leads of necessity to an inquiry as to what men

may have done'in secret, and opens wide and danger-

ously a door to perjury and the fabrication of evidence.

In the present case there is nothing to throw even’a.

shadow of suspicion upon the honesty of either the

rival inventors; but one may easily conceive of in-
stances in which to support a case of prior conception.
of an invention, evidénce that it would be 1mp0551ble-

to meet or discredit mlght be falsely dev1sed
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The only other objection taken to the patent has
reference to the specification. In the description the
following clause occurs :—* On each side of the felloe
“D alip A is shaped to form a recess into which the
“strip C will fit”. And it is objected that the drawing
may not be looked at to see what the recess is and how
the strips fit into it. By the fifth clause of the 13th
section of The Patent Act it is provided that one dupli-
cate of the specification and of the drawings, if there
are drawings, shall be annexed to the patent, of which '
it shall form an essential part ; and the other duplicate
shall remain deposited in the Patent Office. In Smith
v. Ball (1), Chief Justice Robinson, referring to a similar
question and statute, said that—

“ Taking the plan and specifications annexed asif they formed part

“ of the contents of the patent, which we are not merely allowed, but

¢ are directed to do by the seventh and eighth sections of the statute,

“ Consol, Stats. C. ch, 34, it seems to us that the alleged invention is

“ sufficiently described .

There can, I think, be no doubt that the drawings may
be looked at to explain and illustrate the specifi-
cation. If the defendant were attempting by reference
thereto to limit his claim, or to enlarge it, in a manner
not provided for in the specification, that would be
another matter (2). But he is not attempting anything
of the kind, and it seems to me that his specification,

‘illustrated by the drawing attached thereto, is suffi-

cient.

I find all the issues raised by the pleadings in the
case in favour of the defendant, for whom there will
be judgment with costs. |

o Judgment accordingly.
Solicitors for plaintiff : Gormully & Sinclair.

Solicitors for defendant: Rowar & Ross.

(1) 21 U.C.Q.B. 126. L. R. 4 Ch. D. 607 ; Clark v. Adie,
{2) Hincks v. Safety Lighting Co., L. R, 2 Ap. Cas. 315.
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CHARLES MAGEE, ADMINISTRATOR)
OF THE ESTATE AND EFFECTS oF
THE TATE NICHOLAS SPARKS;
THE YOUNGER, MARY SPARKS,
NICHOLAS CHARLES SPARKS, -
AND SARAH SPARKS, INFANTS UN-) SUPPLIANTS ;
DER THE AGE OF TWENTY-ONE YEARS, :
RESPECTIVELY, BY THEIR G UARDIAN
THE 8AID CHARLES MAGERE,|
ESTHER SLATER, MARY
WRIGHT, ANDALONZOWRIGHT.

o AND
HER MAJESTY THE QUEEN‘...‘...........RESPONDENT

Rideav canal—G@ift of lands—Breach of condition—Dmscovery——Jumd'w-
tion of court to enforce same against the Crown. =~

The Crown held certain lands at Ottawa for the purposes of the Ridean
. Canal. To its title to a portion of the lands was attached a fur-
" ther condltlon that no buildings should be erected on such portion.
The court was of opinion that the breach of the conditions refer-
red to, did not work any: forfelture or let in the heirs.- (3 Ex. C.
R. 304)

“On motion under leave reserved : -

Held, That the heirs (the suppliants) were not entltled to discovery
or to an inquiry as to the particular uses to which the Crown had
put the lands in ‘question, or as to what buildings had been erected
thereon. :

Semble, That such a declaration and imguiry might be made in a case

in which the court had jurisdiction to grant relief.

MOTION under leave reserved in a Judg‘ment of the

court disposing of the principal issues in this case (1).

- The grounds upon which the motion was based are
'stated in the judgment. '

~ November 13th, 1893.
J. A. Christie, in_support of motion.
Hogg, Q.C. contra. o
(1) See the main -'casé a8 repolrted in 3 Ex. C.R. 304.
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1894 BurBIDGE, J. now (Februnary 5th, 1894) delivered
Macre judgment.

T'I’EEE The questions that were reserved in this case, and
Queer. which have since been argued, had reference to the
roasoms Telief to which, if any, the suppliants were, under the

Judgment. finding of the court, entitled, and to costs. '

With respect to that portion of the land at the By-
wash, as to which Mr. Wise, the Government Engineer
in charge of the canal, had expressed the view that,
under existing circumstances, it was useful for build-

ing purposes only, further evidence has been taken

which shows clearly, what perhaps was not a matter
of serious question before, that this portion of the lands
in dispute has not been abandoned by the Crown. It
stands, therefore, in the same position as “ the tract of
sixty feet round the Basin” and the remaining portion
of the land at the By-wash.

The suppliants, by their petition, prayed for a decla—
ration :—

(1) That Her Majesty the Queen is a trustee of all
the lands embraced in the gift of Nicholas Sparks that
were not and are not now actually used for the pur-
poses of the Ridean Canal, and of the rents and profits
arising from the same.

(2) That the agreement expressed in the Act of the
Provincial Legislature of Canada, 9th Victoria chapter
42, whereby the said Nicholas Sparks freely granted
the two parcels of land therein mentioned, was made
upon the condition that the said two parcels.of land
should be used for the purposes of the Rideaun Canal,
and upon the further condltlon that no buildings should
be erected thereon.

(8) That the suppliants are entitled to dlscovery of
all portions of said lands which are not now used for
the purposes of the Rideau Canal ; or on which build-
ings are erected, or which have been sold or leased.
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(4) That the suppliants are entitled to be paid all 1894
the rents and moneys received by Her Majesty for any MAGEE
portion of the said lands. . e

- (5) That the suppliants are entitled to those portions (\,UEEN
of the said lands whereon buildings are erected, and of mneasons
those portions not now used for the purposes of the Fudgment.
Rideau Canal, and to a conveya,nce thereof from Her
Majesty. ;

No specific objection was taken by the Crown to the -
form of the petition, or to the relief sought, or to the.
jurisdiction of the court; and so far as the petition
presented a claim for lands or money in the possession
of the Crown, there conld, I apprehend, be no objection.
In such a case the court has, without doubt, jurisdic-
tion (50-51 Vict. c. 16 5. 15), and where it has juris-
diction, there can, I think, be no objection to the sup-

_ pliants seeking, or the court making a declaration of

‘the relief to which they are entitled. By the 12th
section of The Petition of Right Act (RS.C. c. 186) it
is provided that the judgment on every petition of
right shall be that the suppliant is not entitled to any
portion, or that he is entitled to the whole or some
specified portion of the relief sought by his petition,
or to such other relief, and upon such terms and con-
ditions, if any, as are just; and by the 13th section,
that in all cases in which judgment, commonly called
a judgment of wmoveas masius, was formerly given in
England upon a petition of right, a judgment that the
suppliant is entitled to relief, shall be of the same effect
as such judgment of amoveas manus.

On the merits of the controversy, I came to the con-
_-clusion :— :

1. That the Crown is not a trustee for the suppliants
“of any portion of the lands in question; and

2. That although such lands are held by the Crown -

for the purposes of the Rideau Canal, and to the gift’
g .
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or grant of “the tract of sixty feet round the Basin and
By-wash” is attached the further condition that no

buildings should be erected thereon, the conditions so

attached to the gift or grant of such lands are not such
as would in the case of a breach thereof work a forfeit-
ure and let in the heirs.

That, if I am right, disposes of the case, so far as this
court can deal with it, unless there is some relief to
which the suppliants are entitled in respect of the

_breach of the conditions to which I have referred. The

Crown believed, and the case it set up was, that it held
the lands in gquestion free from any condition, and as
was to be expected, under such circumstances, and as

* the evidence shows, portions of such lands have been
~used for purposes other than ‘“the purposes of the

canal.” But as to that there is no question that the court
cannot restrain the Crown from using such lands for

“any purpose for which it sees fit to use them, or compel

it to remove any buildings that may have been erected
thereon contrary to the condition to which I have re-
ferred. No doubt if the Crown accepts the view that
I have expressed, or if it is ultimately determined that
it holds these lands subject to any condition, the con-
dition will be observed. Idonot for a moment suggest
anything to the contrary. I am speaking only of the
authority of the court, and the well settled rule of law
that it has no power to compel, on the part of the Crown,

_the observance of any such condition.

The suppliants contend, however, thatthe court may
and should declare that they are entitled to discovery,
and should direct an inquiry to be had as to the par-
ticular uses or purposes to which such lands have been .
put, and as to whether or not such purposes are * pur-
poses of the canal” and also as to what buildings have
been erected on such lands contrary to the condition
attached to the gift thereof. But to what end and for
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what purpose would the court make such a declara-
tion, and enter upon the inquiry mentioned ? Not, as
incident to any jurisdiction that it has to afford the
suppliants any remedy, for as we have seen, it has no
such jurisdiction. Not, it is equally clear, in aid of the
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Jurisdiction of any other court, for there is no court suagment.

which, in such a case, would have jurisdiction. The
~only purpose that such an inquiry could serve would
be to elicit facts and collect materials upon which an
appeal could be addressed to the Crown itself or to
Parliament. But it is no part of the jurisdiction or
duty of the court to adventure upon.any such inquiry
for any such purpose.
1 am of opinion that I ought not to make the decla-
ration or direct the inquiry prayed for.
As to costs, while the suppliants have not on the

whole succeeded, they have not altogether failed. On |

the issues as to the conditions attached to the Crown’s
title they have substantially mamta_uned their conten-

tion, although the court can in respect thereof afford

them no relief. The case is one, I think, in which the
:bqsts might be apportioned, or in which, perhaps, the
more convenient rule of leaving each party to bear his
own costs, might be followed. I shall, I think, do
what on the whole is fair between the parties, if I
adopt the latter course. There will be no costs to either
party, and either may within thirty days appeal as
well from the principal judgment herein, as from the
judgment now rendered on the questions reserved.

Judgment accordz'hgly.

Solicitors for suppliants : Christie; Greene & Greene.

Solicitors for respondent : O'Connor & Hogg.

5% .
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WILLIAM DUNN.oorviviiriienanes ceiverer. SUPPLIANT :

AND

HER MAJESTY THE QUEEN........... RESPONDENT.

Petation of Right—Demurrer—50-51 Vict, ¢c. 16 s. 50—Interpretation—

Jurisdiction— Practice.

Where a petition of right has been demurred to and judgment obtained

on such demurrer hefore a judge of the Supreme Court, acting as
Judge of the Exchequer Court, prior to the passage of 50-51
Viet. ¢. 16, it was held to be a case fully heard and determined
and not one coming within the class of cases referred to as being
“ partly heard ” in section 50 of that statute ; and the judge who
heard the demurrer refused a motion to amend the petition, made
after the passage of such Act, on the ground of want of jurisdic-
tion.

Semble, That the provision in section 50 of The Exchequer Cowrt Act,

that “ any matter which has been heard or partly heard or fixed
or set down for hearing before any judge of the Supreme Court,
acting as a judge of the Exchequer Court, may be continued
before such judge to final judgment, who for that purpose may
exercise all the powers of the Judge of the Exchequer Court,” is
not to be construed as an imperative enactment,and does not im-
pose the duty upon a judge before’ whom a case was instituted
before the Act was passed to continue to entertain the case until
final judgment, nor does such provision oust the jurisdiction of
the Judge of the Exchequer Court in respect of such matter.

MOTION to amend a petition of right after judgment
allowing demurrer.

On the 30th June, 18883, the suppliant filed a petition

of right. On the 30th November of the same year the
Crown demurred thereto, the demurrer coming up for
hearing before Mr. Justice Fournier, of the Supreme
Court of Canada, acting as Judge of the Exchequer
Court, on the 18th February, 1884, On the 22nd of
October in, that year judgment was delivered by the
learned judge overruling the demurrer. This judg-
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ment was reversed on appeal to the Supréeme Court, (1)
and by the order of that court dated 16th November,
1885, leave was granted to the suppliant to apply to
the court below to amend his petition of right. The
motion to amend was not made until some seven years

for
after leave was so granted, and was then made to the Juagmens. -

learned judge who decided the case on demurrer. In
the meantime The Exchequer Court Act, 50-51 Vict. c. 16,
was passed. -The sections of the Act bearing upon the
issues involved in the motlon are set out in the judg-
ment.

January 15th, 1894.
Gemmill, in support of motion ;
Hogg, Q.C. contra.

FouRNIER, J. now (January 16th, 1894) delivered
judgment.

1894
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Reasons

The motion for leave to amend the petition of right

in this case now presented to me purports to be made

before the Exchequer Court. By section fifteen of

The Exchequer Court Act (1887) exclusive jurisdie-
tion in such cases as the present is given to the
Exchequer Court, and by section fifty of the same Act
the present petition, being a matter pending in the
Exchequer Court when the Act came into force which
has not been fixed or set down for hearing, is to be con-
tinued before the Exchequer Court. The learned
counsel who has made the motion claims that the
following words which are- added in section fifty,
.namely :(—

But any matter which has been heard or partly heard or fixed or
set down for hearmg before any judge of the Supreme Court, acting as
" a judge of the Exchequer Court, may be continued before such ]udge
to final judgment, who for that purpose ma.y exercise all the powers
of the Exchequer Court.

{1) Sez 11 Can. S.C.R. 385.

69
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‘give me jurisdiction. I will remark, first, that this

right is only optional, and the duty is not imperatively
imposed upon any judge of the Supreme Court and
that this provision does not in my opinion oust the
IExchequer Court Judge's jurisdiction over the case.
However, I do not think the present case comes within
the wording of this section, for the case onthe demurrer
has been fully heard and finally determined by me
before the Act came into force, and as the amended case
has not been heard or partly heard, or fixed or set down
for hearing before me acting as a judge of the Ex-
chequer Court, I am clearly of opinion that I have no
jurisdiction to entertain the present motion. In virtue
of the judgment of the Supreme Court granting to the
suppliant the right to apply to the Exchequer Court
for leave to amend his petition, it gave him the right
to apply to any judge to make out a new case which
was ncever heard, or fixed or set down for hearing
and any judge other than the judge who heard the
demurrer could have heard the amended petition of
right. . '

Being of opinion that when the Act was passed in
1887 the case had been for years finally disposed of on
the issue submitted, I think the case does not come
within the words relied on in section fifty by the
counsel -'who has made the motion. I order that the-
matter be referred back to the Exchequer Court.

Judgment accordingl};f'
Solicitors fog suppliant: Gemmill & May.
* Solicitors for respondent: O’ Connor & Hogg.
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JOHN DEKUYPER & SON..ccorrrooerero PLAINIIFFS ; 1894

: ~ AXND ) I Feb, 19,
VAN BPLKE, WEILAND & GO DerENDaNts..’

Trade-murk——Reg'isterecl and unvegistered mark-~Jurisdiction of court to
restrain 'énﬁ"ingement-—Emctmss of description of device or mark—
Use of same by trade before reg@stmtwn—Eﬁect 0 —Rect@ﬁcatwn of
_réegister,

This court has no jurisdiction to restrain one person from gelling his
goods as those of another, or to give damages in such a case, or to
prevent him from adopting the trade label or device of another,
notwithstanding the fac‘t that he may thereby deéceive or mislead
the public, unless the use of such label or device constltutes an
1nfr1ngement of a registered trade-mark. '

2, In such a case the question is not whether there has been an in-

' frmgement of a mark which the plaintiff has used in his business,
but whether there has been an infringement of a mark as actually
reglstered )

3. When any one comes to register a trade-mark as his owD, and to
say ‘to the rest of the world ¢ here is s something that you may not

© use,” he ought to- make clear to every one what the thmg is that
* may not be used.

4. In the certificate of registration the plamtlﬂ's trade-mark . was
deseribed as consisting of “the represema,tlon of an-anchor, with
the Tetters *J. D.K & Z,’ orthe words ‘John DeKuyper & Son,
Rotterdam, &c.,’ as per the annexed drawings and apphcatlon ”
In the & Jpl1cat1on the trade-mark was claimed td ce cohmst sist of a
devicg or 1epresentat1om an_anchor - inclined fi flom nght to lefl:
m combmatlon with the letters ‘J.D.K & Z,” “or _the words
‘J ohn De Kuyper & Son Rottelda.m, “which, it was. stated
mmht be branded or stamped upon barrels, kegs, cases, boxes,
capsules, casks, labels, and other pakages containing geneva sold’
by plaintiffs. It was also stated in the application that on bottles
was to_be affixed a printed label, a copy or fac simils of which was
attached to the application, but there Was 110 eXpress claim of the

e A o R i
label _itself as a trade-mark, This label was white and in “In the
' shape of @ heart with an ornamental border of thesame shape, and’
- on the- label was printed the-device or representatmn of the

anchor with the letters ¢J. D K & Z7 and the words “Johs
) R :
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De Kuyper & Son, Rotterdam,” and alsoc the words ¢ Genuine
Hoilands Geneva’ which it was admitted were commorr to_the
trade. The plaintiffs had for a number of years prior to register-
ing their trade-mark used this white heart-shaped label on bottles
containing geneva sold by them in Canada, and they claimed that
by such use and registration they had acquired the exclusive right
to use the same.

Held, that the shape of the label did not form an essential feature of

.the trade-mark as registered.

5, The defendants’ trade-mark was, in the certificate of registration,
described as consisting of an eagle having at the feet V. D. W &
Co.,’ above the eagle being written the words ¢ Finest Hollands
Geneva’; on each side are the two faces of 4 medal, underneath
on a scroll the name of the firm “ Van Dulken, Weiland & Co., and
the word ‘Schiedam,” and lastly at the bottom the two faces of
& third medal, the whole on a label in the shape of a heart (le tout
sur une étiquette en forme de ceenr). The colour of the label was white.

Held, that in view of the plaintiffs’ prior nse of the white heart-shaped
label in Canada, and the allegation by the defendants, in their
pleadings, that the use of a heart-shaped label was common to
the trade prior to the plaintiffs’ registration of their trade-mark,
that the defendants had no exclusive right to the use of the said
label, and that the entry of registration of their trade-mark should
be so0 rectified as to make it clear that the heart-shaped label forms
no part of such trade-mark.

THIS was an action to restrain the infringement of a
trade-mark, and for incidental relief,

The facts of the case are sufficiently stated.in the
reasons for judgment, but in order to give a clearer
apprehension of the essential features of the conflicting
trade-marks, copies of the two applications for registra-

~ tion, showing diagrams of the respective labels, and

the two certificates of registration are given below.

PrainTiFrs’ TRADE-MARK.
APPLICATION,
To the Minister of Agriculture, -
: Ottawa.

Sir,—I, John de Kuyper, one, and on behalf, of the
firm of John de Kuyper & Son, carrying on business
as distillers in Rotterdam, Kingdom of the Nether-
lands, hereby furnish a duplicate copy of atrade-mark,

R
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which I verily believe is the property of our Firm on 1894
account of having been the first to make use of the DxKuyrin

. e
same. :

Van
The said trade-mark consists of a device or repre- DULKEN,
sentation of : Statemenc

& * . N r l‘ t .
On-the casks containing our Geneva *° %™

1s marked near or under the bung,
hot iron brand /

JDK & Z

and on one. head
is painted in black letters

¢

@KUYPER'AJVO

& T

& L%
ROTTERDAM.

On the cases and boxes on the fore-side nght hand
1s painted, 111 white letters,

< KUYPER 4

o ¥,
% ( f 5

5 " X -
and amid at the foot, in an unpainted spot, in hot iron

brand _ f -

IJDK & 7.
S R
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On the bottles is affixed a printed label,

JDK & Z

.\fk the whole

or any part thereof forming our trade-mark, the said
device may be branded or stamped upon barrels, kegs,
cases, boxes, capsules, corks, labels and other packages
containing Geneva sold by us, and I hereby request
the said trade-mark to be registered in accordance with
the law. ' .

In testimony thereof I have signed in the presence
of the two undersigned witnesses, at the place and
date hereunder mentioned.

RoITERDAM, 3rd March, 1875.
Witnesses :

(Sgd) Charles de Kuyper. ) (Sgd.)
“  Jacob van der Plas § JOHN o KUYPER.

R
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I, the undersigned, Her Britannic Majesty’s:Consul 1894
for the Provinces of South Holland and Zealand, do DzKgveer
hereby certify, that the signatures-to the annexed i
document dated Rotterdam, 3rd March, 1875, are those DuLkew.
of Mr. John de Kuyper, member of the firm John de giacoment
Kuyper & Son, Distillers in this City, of Mr. Charles °f ¥acts
de Kuyper and of Mr. Jacob van der Plas, the wit-
nesses, all residing in this City, and that the same are
. entitled to all due faith and credlt as valid and eﬁ“ect-
ual.

Given under my hand and Seal .of Office at the
British Consulate at Rotterdam, this fifth day of
March, 1875. o '
(Sgd.) ~ ALEX. TURING,

. H. B. M. Consul.

CERTIFICATE OF REGISTRATION.

This is to certify that this trade-mark which consists
of the representation of an anchor with the letters = -
J.D. K& Z orthe words John de Kuyper & Son,
Rotterdam, &c., &c., as per the annexed drawings
and application has been registered in’

“The Trade-Mark Registér No. 4, Folio 666 ”
in accordance with ‘¢ The Trade- Mark and Desi gn
Act of 1868.” By
John de Kuyper, one, and on behalf, of the hrm, '

_ John de Kuyper & Son, of Rotterdam,
Kingdom of the Nétherlands, ‘on the 21st day of April,
A. D. 1875. | .

Department of Agriculture, 3
Ottawa, Canada, this 21st; . (Sgd.) J. C. TACHE,
day of April, A.D. 1875. Deputy Min. of Agr.
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Certified to be a true copy of the Application and

DeKuyrer Registration of trade-mark label herein mentioned on

V.
Van
Durken,

Statement
of Facts.

Folio 666 of Register No. 4.

Department of Agriculture,
Ottawa, Canada, this '7th

‘ (Sgd.) J. LOWE,
day of Janunary, A.D. 1898.

Dep. of the Min. of Agr.

DEFENDANTS' TRADE-MARK.
DEMANDE.

. Au Ministre de I Agriculture,

Branche des Marques de Commerce et dés Drotts
d’Auteurs, ’
"Ottawa.

Je, Damase Masson, de la cité de Montréal, comté
d'Hochelaga, un des représentants au Canada de la -
maison Van Dulken, Weiland & Co., de Rotterdam,
Hollande, et autorisé par eux, transmets ci-joint copie
en double d'une marque de commerce spéciale {con-

. formément aux clauses 9 et 10 de “'Acte des Marques

de Commerce et des Dessins de Fabrique de 18797)
dont je réclame la propriété parce que je crois sincére-
ment qu'ils en sont les véritables propriétaires.

Cette marque de commerce spéciale consiste en un
aigle ayant & ses pieds VD W & Co.; au dessus de
laigle sont écrits les mofs ““ Finest Hollands Geneva ;"
de chaque coté sont les deux faces d’'une médaille ; en
dessous, sur une guirlande, le nom de la maison “Van
Dulken, Weiland & Co.” puis le mot “Schiedam” et
enfin ‘an bas les deux faces d'une troisiéme médaille.
Le tout sur une étiquette en forme de cceur.

Je demande par ces présentes l'enregistrement de -
cette marque de commerce spéciale conformément a
la loi.

J’inclus un mandat de poste No. 7852, montant de
la taxe de $25 requise par la clause 12 de I’Acte précité.
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En foi de quoi j'ai signé en présence de deux témoins 1894

soussignés aux lieu et date ci-dessous mentionnés. DEKUYPER
Montréal, 27 mars, 1884. ' o VX'N
Témoins : " . DULREN.
(Sgd) L. P. Pelletiel - . Statenent
' H. P. Bruyére. (Sgd.) D. MASSON.  of Facts.
Ottawa ith January, 1893. : Attested, '
J. LOWE,
Dep. of the Min. of Agr.

s
fﬁ“ﬁ’g S mﬁ«w LLg 3
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CERTIFICATE OF REGISTRATION.
CANADA. } '

LEs PRESENTES SONT A L’EFFET DE CERTIFIER que
la MARQUE DE COMMERCE (Spéciale) laquelle consiste
en un aigle ayant a ses pieds VD W & Co., au-dessus
de laigle sont écrits lés mots * Finest Hollands
Geneva;” de chaque.coté sont les deux faces' d’une
médaille; en-dessous, sur une guirlande, le nom'de la
‘maison “ Van Dulken, Weiland & Co.,” puis-le mot
“Schiedam,” et enfin au bas les deux faces d'une
troisiéme médaille, lé tout sur une étiquette en forme
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de cceur, tel qﬁ’il appert par l'étiquette et la demande

DeKuveer cl-contre, a été enregistrée au ** Registre des Marques

.
Van

de Commerce No. 10, Folio 2242’ conformément 3

Duiken. “l'Acte des Marques de Commerce et Dessins de Fabri-
Argument que de 1874 par Van Dulken, Weiland & Co, de

of Counsel,

Rotterdam, Hollande, ce 2éme jour d’avril A.D. 1884.

Ministere de I'Agriculture,
(Branche des Marques de
Commerce et Droits d’Au-
teurs.)

Ottawa, Canada, ce Tiéme | J. LOWE,

jour de janvier A.D.18Y3. | Dep. of the Min. of Agr.

On the 10th and 11th of January, 1898, the case was
tried at Montreal.

Campbell, for the plaintiffs ;:—

The plaintiffs’ trade-mark was registered under 31
Vict. ¢. 5. Under sec. 3 thereof by such registration
they acquired the right to its exclusive use, the words
being ‘‘and thereafter he [the person registering] shall
“ have the exclusive right to use the same to designate
“ articles manufactured or sold by him.”

This being the case, the plaintiffs are entitled to an
injunction restraining the defendants from infringing
it. This remedy the court is entitled to give under
54-55 Vict. c. 26 sec 4. Under 54-55 Vict. c. 85 also the
Exchequer Court of Canada is empowered to exercise
practically the jurisdiction that has been heretofore
exercised by the Minister of Agriculture in regard to
the rectifying, expunging and varying of all entries
which have been made without sufficient cause. There
is no doubt about the court having jurisdiction to’
decree an injunction in this case. [Cites McKinnon v.
Thompson (1); Darling v. Barsalou (2)]. We ask for an
injunction to restrain infringement by the defendants,
and a declaration that we are the proprietors of the
trade-mark.

(1) 26 L. C. J. 329. (2) 9 Can. S. C. R. 677,
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In reference to the limitation of the issues arising 1894
here I cite the following authorities under the English pyKoyrer
Judicature Act, because the practice of the High Court Vo
is applicable to this case. As I understand the English Durkes.
Judicature Act, you must deal specifically with each ﬁ‘&%{ﬁ:ﬁf
allegation and raise, in substance, the grounds upon )
which the defence is based. There are several reported
cases in which that has been fairly discussed ; and it
has always been held that where the rule has not been
.complied with you are entitled to judgment upon the
constructive admission. [Cites Thorpe v. Holdsworth
(1) ; Byrd v. Nunn (2) ; Collette v. Goode (3} ; Harris v.

Gamblie (4) ; Rutter v. Tregent (5); Lowther v. Heaver
(®)1] | -

The evidence shows that the plaintiffs were the first
to use the trade-mark in question, and are entitled to
be declared the owners of it. [Cites Somerville v.
Schembri (T).] As this case arises in the Province of
Quebec I would refer to the -law dictionary of
Ruben de Couder under the heading Marque de Fabri-
que, secs. 70 and 102. It is there stated that by the
old law of France there is a common law ownership,
independent of the statutes, which it says only give
- a sanction to the use. o :
 [Cites, generally, Ford v. Foster (8); Montgomery v.
Thompson (9) , - Biegel’s ‘Trade-Mark (10) ; Re Rosing’s
Application (11} ; Johnston v. Orr-Ewing (12) ; Perry.

- Davis v. Kennedy (13) ; Collins v. Brown (14) ; Sebastian
on Trade-Marks (15) ; Eddleston v. Vick {16).]

(1) L. R. 7 Eq. 139. (9) 60 L. J. Ch. 757.
(2) 5 Ch. D. 781 ;7 Ch, D. 284. (10} 57 L. T. 247.

(3) 7 Ch. D. 842, (11) 54 L. J. 975.

(4) 6 Ch. D, 748. (12) 7 Ap. Cas, 219.

(5) 12 Ch. D. 758. (13) 13 Grant. 523.

(6) 59 L. T. 631. (14) 3 Jur. (N. 8.) 929. -
(7) 12 App. Cas, 453. (15) P. 125 (ed. of 1878).

(8) 41 L. J. Ch. 689. y (16) 18 Jur. 7.

P
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1894 Abbott, Q.C. followed on the same side :(—
DeKuyeer The Act which has given jurisdiction to this court
vay does not create any mnew right, nor, does it even

DuLkeN. create a new remedy; it merely provides new
Argument machinery, or procedure; by which an already exist-
"ing right, and an already existing remedy, may be

enforced by this court. We had our rights and our
remedies under the law before other courts, and the
most that can be said is that this statute has provided
a new procedure. I do not think it will be contended
on the other side, that statutes providing as to proce-
dure merely are exempted from that rule which holds
that statutes, unless it is expressly stated, are not to be
construed retroactively,—in other words, that statutes
making new rules of procedure are given a retroactive
effect. Apart from that, however, for the purposes of
this case alone, we have shown that the offence which
we complain of has been committed since this statute
has come into force. As my learned friend, Mr. Camp-
bell, pointed out, one of the statutes came in force in
September, 1891, and we have proved the selling of
.these goods under this incriminated mark since that
date, and up to the institution of the present suit, so
that, as far as our remedies are concerned, with regard
to the injunction at least, there can be no question, it
seems to me, as to the jurisdiction.

[Cites Singer Mfg. Co.v. Loog (1) ; Eugéne Pouillet, .
Des Marques de Fabrique (2).)

I submit the general proposition that the trade-mark
does not consist, as some of the witnesses here certainly
seemed to think, of any emblematical ‘design, such as

_an anchor, or an eagle, or any device of that kind, but
it consists in the whole label which is claimed by the
owner of the trade-mark. The law says that the pro-
prietor may register a label. We have proved that we

L

- (1) 8 App. Cas. 156 (2) P. 79,
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were the proprietors of this label containing our trade- 1894 |
mark long previous to ﬁ;eb}:eg,i_stmtilgﬁl; and we have DzKuveer
proved that we registered this label as our trade-mark, VQ:;N
the whole of it. My proposition is that if another per- Durksx.
son uses a label which is similar in shape and general argument
design and general appearance, the fout ensemble (the of Td’
French expression conveys the sense perhaps better

than the English), then there is an infringement of

the trade-mark. The mere fact that they have not

copied the anchor on the trade-mark, it seems to me,

makes no difference. It is quite possible they might

take our anchor and use it on a different label, a square

blue label, or a round red label arranged in an entirely

different way. I do mnot pretend that we have any
property in any particular word or in any particular

mark upon that label, I contend that our property is

in the trade-mark, its shape and general appearance as
presented in the application, and I submit that there

is such a general resemblance between the two as

" constitutes an infringement. g

f

Grenerally speaking, according to my apprehen-
sion of the rules, the court must look at the general
appearance of the two labels, and not at any particular
detail.

In the case of Darlmg v. Barsalou ( 1) the first court
granted an injunction and it was reversed by the Court

" of Appeal with strong. dissent by Mr. Justice Cross.

He laid down the principle we contend for, that )
where there is a general resemblance which Wlll_ =
deceive parties purchasing who use ordinary care, it is /
sufficient. The case went to the Supreme Court of .
Canada, and there it was reversed.

" Your lordship will'find that Mr. J ustice Cross made -
use of words in that case practically the sarne as were
used by Lord Cransworth in the case of the Amemcan

: - (1) 1 Dor. 218 ; 9 Can. S:C.R. 677.
6 _
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Leather Cloth Co. v. The Leather Cloth Co. (1). He said -

DEKUYPER there, that no general rule can be laid_down as to

VAN
DuLkEN,

what IS OT 18 not a mere colourable imitation, that is

not the desig demgn 1 of the Trade Marks Act ;-all that can 0 be |

Argument done is to ascertam, in every case as it occurs, whether

of Counsel.

T — e

there is such a resemblance as to deceive a person
using ordinary caution. Mr. Justice Cross used the
same words. Your lordship will see in following the
history of the decisions that they,rather tend to widen
the interpretation placed upon the Act, instead of re-
stricting it, as Lord Cransworth said, to the case of the
deception of a person using ordihary caution. The
court is to hold that the thing to be looked atis whether
the unwary purchaser or incautious person would be
, deceived.

[Cites Wotherspoon v. Currie (2); Johnston v. Orr-
Ewing (3) ; Brown on Trade-Marks (4) ; Reeve v. Richard-
son (5); Oakey v. Dalton (6); Hennessy v. White (7);
Hennessy v. Hogan (8) ; Swift v. Day (9); Gillespie v.
Poupart (10) ; Eugéne Pouillet, Des Marques de Fabrique
{11). '

Ferguson,Q.C., for the defendants : It was said by Lord

" Bramwell, in one of the leading cases on trade-marks,

that the decisions in trade-mark cases, no matter how
elaborate they may be, are a very little guide to a_Ldge
coming to a conclusion under the partlcular circum-
stances of a particular case, because each case presents
i itself under peculiar circumstances and upon peculiar
| facts which will never be found applicable to any
1. other; and that, after all, it is a simple question of
! deciding whether a trade-mark is an infringement of

(1) 11 Jur. N. S.513. - (6) 35 Ch. D. 700.
(2) L. R. 5 H. L. 508. (7) Seb. Dig. 401.
(3) 7 App. Cas. 219. (8) Seb. Dig. 403.
(4) Sec. 34. (9) 2 Abb, P. 459
{5) 45 L. T. 54, (10) 14 L. N. 41.

{11) Secs. 184 to 190.
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‘-another and each case must rest upon its own founda- 1894
tion, and must be decided almost-apart from authority. DEKUYPER
But, there are some general principles, notw1thstand1ng Vax

* that truism, which are well to bear in mlnd in consid- DuLkEx,
ermg a case of this sort.. : ‘ ' Argument -

* In the first place, T W111 draw attention. shortly po °F et
the jurisdiction which this court has the right to

exercise in cases of trade-mark.- By the Act of 1891,
which repealed what was found to be an insufficiently

worded Act in 1890, it will be found that under sec-

tion 1, the old section which dealt with the jurisdic-
tion of the Minister—giving him the right to refuse the’
registration of trade-marks in certain cases,~—was repeal-

ed and a new one substituted therefor, and in the suc-

ceeding sections are stated five grounds uipon which the

Minister might refuse to fegistei‘ a'trade-mark.  This
section of course dealt Wholely and entirely with. pend

ing applications and gave the Minister no jurisdiction
whatever to expunge in respect of any of such grounds.
Althou.crh -he. may refuse to reglster it gives him no

jurisdiction to expunge on the same ground ; and, by

this sectionhe may, if he pleases, refer to the Exchequer

. Court the question of whether- registration should be
granted or not. The second part of section 1 is the

~one which, in that Act, confers upon this court, if it
has Jurlsd1ct10n in this case, the jurisdiction to grant
any relief. ‘ ‘ :

‘Section 12,-which is the substltuted section for the

‘Trade-Marks Act, as provided by the Act of 1891, gives

. simply a jurisdiction to the court to make, expunge,

or vary an entry. where registration has been refused.

without sufficient cause, or where ‘it is alleged that an'

entry has been made without sufficient canse.

 Then thé sub-section following provides that the-

- said ‘court may in any proceeding under this sec-

| t).or(l3 /gemde any questmn which it may be necessa.ry
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or expedient to decide for the rectification of the
register. These are the only provisions of that Act
giving any jurisdiction in trade-mark cases to this
court. ,

Now, turning to The Exchequer Court Amendment
Act, 1891, c. 26 sec. 4, we find the provision there dealing
with the question of jurisdiction in trade-mark cases.
That of course clearly and obviously refers to the
provisions of the eleventh section of the Trade-Marks
Act of 1801, where there are applications pending,
and where the Minister refers the question as to which
is entitled to the trade-mark to the Exchequer Court.

[He quotes at length sub-secs. (b) and (c) of 54-55
Vict. ¢. 26]. These are the only statutory provisions
which give jurisdiction to this court.

Now, what is the meaning of an entry “without
sufficient cause 2”

In sections 38, 8, 9, 10, 13, and 14 of The Revised
Statutes of Canada c¢. 68 will be found what are the
requirements and conditions upon which a person
applying for the registration of a trade-mark shall be
entitled to it, and what effect it shall have when
granted. ' .

By these sections it is provided that the Minister
may make regulations with reference to applications
for trade-marks, the form the application should be
in,and what facts should be stated in support of them.
It is then provided that, upon these conditions being
complied with to the satisfaction of the Minister, he
shall grant the registration, and that it shall endure
for twenty-five years, is renewable, and may be sold

or assigned to a purchaser.

I submit, in the first place, that there is no ground
established for saying that the defendants’ certificate
was improvidently issued. The certificate itself is put
in by the plaintiffs; it shows what was claimed by
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the defendants, Van Dulkén, Weiland & Co., it shows 1894
on its face a compliance with the rules and regulations. DgKvyees
The certificate, primd facte, shows that we &are entitled v

Vax -
to the trade-maik under which we have been carrying Durkex.
‘on business. - - S ' Arguwment

of Counsel,

Now, I submit that what is included or meant by = —
“ registration without sufficient caunse” must be that
these conditions were not complied with, and that if
they are complied with there is no jurisdiction under
this particular section to set that registration aside.

What is the other possible jurisdiction 'that this
court may exercise ? - The expression “in all cases in
which it is sought to impeach or annul a patent of
invention, or have the entry in any register, etc., made,
expunged, varied or rectified” is iaken really from
The Revised Statutes, or is an adaptation of The Revised
Statutes in several sections where it refers, for instance,
to applications made by the holder-of the certificate
himself. If he finds that he has made an error, that
he has made a mistake in registering his own trade-
mark, he may make an application to have it amended
or have it expunged, or a new one substituted in its
place. o o

I submit that the court must construe these provi-
sions strictly in favour of the defendants’ certificate.
We have, as I have already pointed out to your lord-
ship in the sections of The Trade- Marks Act, acquired a
property, we have acquired rights, we have been
enjoying these rights ; we applied, in the way pointed
out by the Act, for the registration of a particular
trade-mark, and we complied with the régulations and
the provisions of that Act. The Minister after proper
consideration, it must be presumed, granted that
registration, which we have been in the enjoyment. of
for at least 8 or 9 years, and the court ought not lightly
or by any strained construction, interfere with or take
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away the rights, the property, or the privileges which

DrKuvesr We have by virtue of the registration.

v,
Van
DuirkEn,

Argument
of Counsel.

The distinction now between an unregistered trade-
mark and a registered trade-mark is, that a man
claiming an unregistered trade-mark has no right of
action. Until it is registered there is no right of
action. '

If T am right the plaintiffs’ case must fall to the
ground ; unless their registration covers the heart-shape,
which is, after all, what they are basing their case upon,
they would have no remedy or right of action.

The plaintiffs are confined strictly, so far as their
right of action is concerned, to what is given to them
by their certificate.

[Cites Horsburg's Trade-Mgrks (1); Singer Mfg. Co.
v. Loog (2); Ellis & Son v. Ruthin Soda- Water Co. (3);
Lawson on Trade-Marks (4); Martin v. Wright (5).]

Duhamel, Q. C. followed for defendants :—

The authorities on the matter are very clear. [Cites
Eugéne Pouillet, Des Marques de Fabrigue (6).] This
clearly states that in order to judge of the possibility of
confusion of trade-marks it is not proper to take as a
basis of comparison the degree of attention given by the
first man that passes, the ignorant, or the unintelligent
consumer ; but that it is necessary to take the degree
of attention given by a vigilant and sufficiently careful
man who examines the article.. This authority, in this
instance, is supported by many instances which are
contained in the report. In support of this quotation
from Pouillet, 1 quote Adams on Trade-Marks (7). The
court will not restrain the use of a trade-mark on the
ground of general similarity, nor if it is different in

(1) 53 L. J. Chy. 237. (4) (2nd ed.) p. 213.
(2) 8 App. Cas. 15. (5) 6 Sim. 297.
(3) Sebastian 3rd ed. p. 137. (6) P. 203, paragraph 189,

(7) Ed. 1876, p. 112.




VOL. IV.] EXCHEQUER COURT REPORTS. . 8%

the part td which the consumer would look to see 1894

whose manufacture he was purchasing. . DEKUYPER
[Cites Blackwell v. Crabb (1) ; Bondier v. Dépatie (2).] Voo

Ferguson, Q.C. cites the following additional autho. DULEEN.
rities : Beard v. Turner (8) ; Reddawayv. Bentham Hemp yg‘?ﬁ«;};
Spinning Co. (4) ; Perry Davis v. Harbord- (5) ; Baker =
v. Rawson (6). -

On the 26th June, 1893, on motion of the defendants
the trial was reopened for the purpose of taking further
evidence as to the user of the heart-shaped label in

the trade in the Kingdom of Holland.
“February 19th, 1894.

The commission having been returned, Campbell now
moved for judgment for plaintiffs, citing, in addition

*  tothe authorities presented on the argument, Re Trade-

Mark of La Société Anonyme des Verriers de I'Etoite (7);
Sebastian on Trade- Marks (8).

Ferguson, Q.C. and Duhamel, Q.C., contra, cited Re
Loftus’ Trade-Mark (9} ; Re Payne & Co's. Trade-Mark
(10) ; Re Powell's Trade-Mark (11).

BURBIDGE, J.:—The plaintiffs, who are distillers
residing at Rotterdam in Holland and who carry on
business there and in the Province of Quebec, bring
their action (1st) to restrain the defendants, who are
also distillers residing at Rotterdam and who also
carry on business there and in the Province of Quebec, .
from infringing a trade-mark “which the plaintiffs
registered in the office of the Minister of Agriculture
on the 21st of April, 1875, and (2ndly) for the recti-

(1) L. J. [1867] No. 36. N. 8.  (6) 45 Ch. D. 519.

504. (7) [1894] 1 Ch. 61.
(2) 3 Dor. 233. (8) P. 127. "
(3) 13L. T.R. N.S746. (9) [1894].1 Ch. 193,
(4) [1892] Q. B. 639 (10) [1893] 2 Ch. 567.

~ (56) 15 App. Cas. 316. (11) [1893] 2 Ch. 388,
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fication of the Register of Trade-Marks in the office of

DeKuyeer the said Minister in respect of the entry and registra-

v,
Vax

tion of a certain trade-mark therein registered on the

Dowken. 2nd of April, 1884, by Mr. Damase Masson, of the

Reasons  City and District of Montreal, acting as agent of the
for

Yuagment. defendant firm.

The plaintiffs’ trade-mark is, in the certificate of
registration, described to consist of ‘the representa-
tion of an anchor with the letters ‘ J.D.K & Z,’ or the
words ‘ John de Kuyper & Son, Rotterdam,” &ec., &c., as
per the annexed drawings and application.” Turning
to the application we find that the trade-mark is
claimed to consist of a device or representation of an
anchor inclined from right to left in combination with
the letters ‘J. D. K & Z, or the words ‘John de
Kuyper & Son, Rotterdam,” which it is stated may be -
branded or stamped upon ‘““barrels, kegs, cases, boxes,
capsules, casks, labels and other packages containing
Geneva ”.sold by plaintiffs, and the manner of applying
the trade-mark to casks, cases and bottles is described.
On bottles was to be aflixed a printed label, a copy or
facsimile of which was attached to the application,
but without any express claim of the label itself as a
trade-mark. This label is white and in the shape of a
heart with an ornamental border of the same shape.
On the label is printed the device or representation of
the anchor with the letters ‘J. D. K & Z’ and the words
‘John de Kuyper & Son, Rotterdam,’ and also the
words ‘Genuine Hollands Geneva’ which it is admitted
are common to the trade. The plaintiffs had for a
number of years prior to registering their trade-mark
used this white heart-shaped label on bottles contain-
ing geneva sold by them in Canada, and they claim
that by such use and registration they have acquired
the exclusive right to use the same.
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The defendants’ trade-mark is in the certificate of 1894
registration described to consist of an eagle having at prKuyesr -
its feet ‘ VD. W & Co.,’ above the eagle being written %

‘the words ‘Finest Hollands Geneva’; on each side Durkew.
are the two faces of a medal, underneath on a scroll measons
the name of the house * Van Dulken, Weiland & Co., Judgment.
and the word ‘Schiedam’ and lastly at the bottom

the two faces of a third medal, the whole on a label in

the shape of a heart, (le fout sur une étiquette en forme

de ceur.) The colour of the label is white.

Tested by an examination of the two labels, or by
the opinions of the witnesses examined, it will be seen
that in the shape, colour and general arrangement of
the two labels there is a somewhat marked similarity ;
but the differences are such, I think, as to prevent
persons of reasonable care and caution from mistaking .
the one for the other. That would clearly be the case
with persons who could read, and for the illiterate
there is in the one case the distinctive mark or device
.of an anchor, and in the other that of an eagle.

There is no evidence that the defendants have ever
sold their geneva for the plaintiffs’ or that any one
has ever been misled or deceived by the defendants’
label or bought their geneva for the plaintiffs,’ and
with respect to those who purchase for the wholesale
or retail trade there is, I think, no danger of such
deception. At the same time there may be, and there
probably are, a number of the ultimate purchasers of gin
—the unwary and incautious among the illiterate
consumers—who are likely to be misled and -deceived
by the general resemblance in . shape, colour and
arrangement between the two labels. The plaintiffs’
trade has been established for many years and their
geneva is well and favourably known, and has acquir-

-ed a reputation throughout the Province of Quebec. It
is known generally, I think, by the name of ‘De
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1894 Kuyper’ but also by the brand or mark of an anchor,
DeKvyeer 8nd in some sections of the Province, and among some
vey Classes, by the heart-shaped label. And the fair in-
Doiken. ference from the facts and circumstances disclosed by
Renaons thé case is, I think, that the defendants, while not per-
Juagment. haps attempting to sell their geneva as that of the
~ plaintiffs’, thought to gain a trade advantage by
adopting and using a label which in shape and colour
resembled that used by the plaintiffs, though other-

wise distinguishable from it.

Tt will have been observed that the defendants in
their application to register their trade-mark claimed
to be the proprietors of the words and device men-
tioned, written or printed upon a heart-shaped label.
They claimed, I think, to register a label in that form—
with such words and device printed or written upon
it. Now a label in that shape had been in use for
years in Canada by the plaintiffs upon the same class

" of goods. This fact must, I think, have been known
to the defendants’ agent when he made the application
for them to register their trade-mark. Clearly they
had no exclusive right to the heart-shaped label which
they claimed. / That they do not now deny, for they
seek to protect themselves against the charge of in-
frmgmg the plaintiffs’ trade-mark by alleging that the
use of a heart-shaped label was common to the trade
prior to the plaintiffs’ registration of their trade-mark. /
If the heart-shaped label was common to the trade
the defendants were not the proprietors of it, and they
had no right to an exclusive use of it./ Possibly in
view of the evidence in this case they had no right to
use it at all. It is clear in any view of the case that
they were not entitled to register as their trade-mark
one of which an essential feature and claim was a
heart-shaped label. / Perhaps in such a case the regis-
tration of the trade-mark should be cancelled, and the
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entry thereof expunged from the registry. But.thatis = 1894
not necessary in the present case in order to do justice DeKyreer:
between the parties, and I shall limit the order and i
direction of the court to the rectification of the entry Durken,
in the registry in such a way as will make it clear neasons
that the heart-shaped label is no part of the trade-mark. Juagment..
- For_that purpose it will probably be sufficient to ex- ~
punge from the-entry and certificate the words “ le tout

sur une éliquetlte em. forme de ceur,” or the words *“ en

forme. de ceur.” 1If any question arises as to that it

may be decided when the minutes of the judgment

are settled. '

That brings us to the other question of the infringe-

ment of the plaintiffs’ trade-mark. And here it is
necessary to bear in mind that the court has no general
authority or jurisdiction to restrain one person from

selling his goods as those of another or to give damages

in such a case, or to prevent any one from adopting, in

his business, labels or devices that may be calculated

to deceive or mislead the public, unless the use of

such labels or devices constitute an infringement of

a registered trade-mark (1). In such a case as has
- been pointed out the point is not whether there has

been an infringement of the mark which the plain-

tiff has used in his business, but W'hether there has.

been an infringement of the mark which he has
actually registered (2). And in considering whether

there has been an infringement of the registered trade-

mark, it is necessary to see whether the essential par-

ticular in that registered trade-mark has been imitated.

Now what is the essential particular of the plaintiffs”
trade-mark ? Clearly the anchor in combination with

the letters ‘J. D. K & Z' or the words “John de

(1) R.8.C.c. 63 5. 19; 54-55 (2) Sebastian, 3rd ed. p. 137
Viet. ¢, 26 5. 4 (¢). citing Eilis & Sons v. RButhin Soda
) Water Co.
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1894 Kuyper & Son, Rotterdam.” That is what we find to
DeKoyrer be common io all the forms in which the trade-mark
vay 18 to be applied to packages containing geneva manu-
Duiren. factured by them. That is what they say may be
Reasons branded or stamped upon such packages or upon
-Judagment. capsules, casks or labels, and that is what in the cer-
tificate of registration issued to, and accepted by, them
their trade-mark is said to consist of. Their claim is
“for the device or representation that I have mentioned,
and they say it may be stamped upon labels, which
are of course to be affixed to bottles containing their
geneva. It is true that a heart-shaped label bearing
the device was affixed to the plaintiffs’ application, but
they did not, so far as I can see, claim the form of the
label as constituting a part of the trade-mark. When
any one comes to register a trade-mark as his own, and
to say to the rest of the world, “ here is something that
you may not use,” he ought to make clear to everyone
what the thing is that may not be nsed. If he seeks
to register a label he should say so, and no one is, I
think, bound to infer that because he registers a
-device that he says may be stamped or printed on
labels, that it was intended that the form of a label
accompanying or affixed to the application, but not
-claimed, not even described, is an essential part of the
mark, to the exclusive use of which the applicant is
entitied. A label may, no doubt, be registered as a
trade-mark, and 1t may be that the plaintiffs are
-entitled to the exclusive use of the one in question:
and on application to the Minister of Agriculture to
have it registered. On that question I express mno
-opinion for it is not now, I think, before me. What I
have to do with at present is the trade-mark that they
‘have registered, of which it does not seem to me that
the shape of the label forms, or is claimed to form, an
essential or any feature. If that is so the défendants,
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whatever else they may have done, have not infringed 1894
the plaintiffs’ registered trade-mark. DEKUYPER:

The - application for an ordeér to restrain the defend- Vo
“-ants from infringing the plamtlﬂ's trade-mark will be Duikex.

refused. : Beuom

~ On the issues as to the rectlﬁcatmn of the entry in Juagment.
_the registry of the defendants’ trade-murk the plaintiffs

are entitled to costs, and that W111 carry the general -

costs of the cause. '

On the other issues of fact, those raised by the 4th
paragraph of the statement in defence, each party has
succeeded in part, .and there will be no costs on such
issues, Both parties may have sixty days from this
date in which to appeal, and the leave shall apply as. -
well to the judgment on demurrer herein.

i Judgment accordingly..
Solicitors for plaintiffs : Abbotts, Campbell & Meredith..
Solicitors for defendants: Dukamel & Merriil.
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QUEBEC ADMIRALTY DISTRICT.

WALTE% J. RAY, .TI}IOM%E oog_

NOLLY AYLWIN, JAMES BOS- _

WELL, VEASEY BOSWELL 4ND [ © LAINTIFFS;
HENRY HAVELOCK SHARPLES.

AND
THE HONOURABLE AUGUSTE C.,
P. R. LANDRY ........... evoreon e | DereNDaNT.

The BERNADETTE and the MURIEL.

Maritime law—Collision between yachls during race—Breach of Quebec
‘ Yacht Club rules—Damages—Costs.

By one of the general rules of the Quebeec Yacht Club it is provided
that while a race is in progress, boats, other than those in the race,
shall keep clear of the competing yachts, and, particularly, that they
shall not round any of the buoys that mark the course of the race.

- One of the conditions of the Ritchie-Gilmour cup race is, that “the

vachts are to be manned entirely by members of the club, and
sailed and steered by the owners or part-owners.”

‘Two yachts, the B. and the M.,,started upon a certain race for this cup,

the former heing in every way qualified to compete, the latter be-
ing disqualified for winning the cup from the fact that she was
partly manned by a professional crew. It appeared from the
evidence that the owner of the B. was under the impression that
the M. was really not in the race ; but, on the other hand, the M.
carried a flag indicating that she was in the race, and in every way
-acted as if she was a competing yacht. . The two boats rounded the
first buoy, the B, leading, and after one or two tacks had been
made beating against the wind, they came towards each other close
hauled, the M. on the starboard and the B. on the port tack. Un-
der the regular sailing directions it was the duty of the B.in
.such a case to give way, and that of the M. to continue her course.
Instead of this, they both continued their course until the B.,
when too late, attempted to give way and then ran into the M.
doing her considerable damage. Those on board the B. claimed
they did not see the M. until they were immediately upon her,
.and that when they did see her they thought she would keep out
.of their way because she was not in the race.
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Heid, that those in charge of thé B, had no tight to suppose, under the
circumstances preceding the collision, that the M. would act in
any other way than a competing yacht would do, and that they
were at fault for not giving way to her, as the sailing rules re-
quired, quite irrespective of any rights which the M. might have
with regard to the race. :

2. That the M,, not having complied with the conditions of the race
with regard to the character of her crew, was wrong in sailing the
course at all, and was, theréfore, also at fault for the collision.

The damages were ordered to be assessed and dwlded each party pay-
ing his own costs.

THIS was an action arising out of a collision between

two yachts belonging to members of the Quebec Yacht
Club while competing for a ¢up in a Corinthian race.

December 22nd and 28rd, 1898.

The case was heard before the Honourable George
Irvine, Local Judge in Admiralty for the Quebec
Admiralty District.

Pentlan-d, Q.C. for plaintifis;
- Belleau, Q.C. for defendant.

IrviNE, L. J., now (January 19th, 1894) delivered

_]udgment

' This case arose outof a colhsmn between two yaohts
belonging to the members of Quebec Yacht Club,
the Bernadette, owned by the Honourable Senator

95

1894
Ray
v,
"LANDRY.

—

Tag

BERNADETTE

AND TEE
MURIEL.

Statement
of Factn.

Landry, and the Muriel, owned by Mr. Walter Ray -

and others:
The collision occurred during the race for what is
called the Ritchie-Gilmour cup, on the 28rd J uly, 1892,
This race was originally intended to have been run

a month earlier, but, for one reason or another, was post- .

poned until the last mentioned day. The course was

from off Bellechasse hght rounding the buoys off St.

Thomas Banks, Margaret Islands and Grosse Isle, thence
back to Bellechasse llght The conditions of the race
were ‘““that the yachts were to be manned entlrely by
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1894  members of the club and sailed and steered by owners
Ray or part owners.” Previous to the day on which it was

v.
LANDRY.

originally intended that the race should take place,

——  three yachts were entered for the race, the Bernadette,

TaE
. BERNADETTE
AND THE
MURIEL.

" Reasons

the Muriel and the Onyzx ; the entries seem to have been
regularly made and no objection is made on this score.
On the morning on which the race was run the three

for  yachts met near Bellechasse light at the starting point.

Judgment.

There seems to have been, for some reason not explained

in the evidence, a doubt as to whether the Murie/
would take part in the race or not, and, on the invita-
tion of Mr. Ray, Mr. Landry, Mr. Panet Angers and Mr.
Stafford went on board the Muriel and in the course of
conversation asked Mr. Ray whether he intended to
take part in the race. There seems to be a little un-

certainty and confusion as to what exactly took place.
Mr. Landry claims that Mr. Ray gave evasive answers

and avoided saying whether he would go into the race

. or not. Mr Ray said, and it is pretty well admitted

by the others :—* I am going to sail over the course, so

look out for me.” The visitors then returned to their

own yacht and at the proper time the three boats started
together. The Muriel had a flag hoisted, indicating
that she was in the race, and she had on board, and kept
there all the time, the two men who formed her ordi-
nary crew

The vessels started on the course. After they rounded
the first buoy—the Bernadette leading, and the Muriel
following—and after one or two tacks had been made
beating against the wind, the Muriel and the Berna-
dette came towards one another close hauled, the Muriel
on the starboard and the Bernadette on the port tack.
Under the regular sailing directions it was the duty of
the Bernadette to give way and for the Muriel to con-
tinue her course. Unfortunately they both continued
their course until the Bernadette, when too late,
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attempted to give way and then ran into the Murie/, 1894
doing considerable damage and endangering the lives Ruy
of those on boatrd. The persons on board the Bernadet;e L w%ﬁir. .
all say that they did not see the Muriel until they were —
immediately upon her, and that when they did see herBER;I;ffEME
they thought she would keep out of their way because Mogran
she was not in the race. The Muriel had throughout

the race up to this point actéd as if she wasa competingan:?:::‘_
yacht. The crew of the Bernadette had no right to sup- =
pose, in view of the circumstances preceding the col-
lision, that the Muriel would act in any other way than

a competing yacht would do; being on the port tack
it was therefore the duty of the Bernadetie to give way
to the Muriel quite irrespective of any rights which the
Muriel might have with regard to the race. The crew .
of the Bernadette had not kept a-proper lookout, they
knew the Muriel was near them and they did not see
her until it was too late to avoid the collision.’

I am of opinion, therefore, that the Bernadette wasin
the wrong, and upon that point there is very little doubt -
in the case. But the question as to how far the Muriel
was in the wrong, and contributed to the accident is
one of more difficult solution. After giving the sub-
Ject my best consideration I have come to the conclusion
that the Muriel had no right tobein the race. It is im-
possible to say that a vessel under circumstances such
as existed in this case, can be a bond fide competing
yacht. She had her ordinary crew on board and the
principal object in this race, as expressed in the letter .
from the donors who presented the prize to the club,-
is to give an opportunity to increase the maritime -
krnowledge of the amateur members of the yacht club.
If the plaintiffs sailed their yacht with an ordinary
crew of seamen it is quite clear, asis properly explained
by Mr. Shaw, who was the judge of the race, that they
could never win the prize. How is it possible to say

, v . 4




98 EXCHEQUER COURT REPORTS. [VOL. IV.

1894  that in a case of this kind a vessel which was disquali-
Ray fied from winning the prize by the character of her
crew could be considered as bond fide in competition
with others who were properly qualified? This the
BERgflfMTEowners of the Muriel must have been well aware of. It
Ao e is worthy of remark here, however, as supporting the
correctness of my views respecting the Bernadette, that
J::f’i-?:t the people on board the Bernadetfe could not during
the race have known with certainty whether the Muriel
was qualified or-not, as without their knowledge the
professional crew might have been sent ashore before
the boat started. The owner of the Muriel in my
opinion was acting against the rules of the club in
being at or near the race at all. The rule forbids any
vessel not in the race keeping near the racing yachts
*  in anyway,and particularly they areforbidden to round
any of the buoys which form the marks of the course.
All this was done in this case by the Muriel. Had the
Muriel not been in the place in which she was at the
time the collision occurred, and I.hold she had noright
to be there, the accident would not have happened ;
and I, therefore, hold that the owners of the Muriel,
being members of the yacht club, were bound by its
rules and that Mr. Ray, who was in charge of the ves-
sel at the time, although from the point of view of the
sailing rules he was right in keeping his course when
on the starboard tack, he was wrong in being on the
course at all, and I hold, therefore, that he was also in
.the wrong and contributed to the accident.
It has been extremely difficult to find any case at all
in point to the rather difficult question which was
- raised in this case. As far as I have been able to dis-
cover there is no single case which has come before the
courts in England, or up to this time in Canada, in
which a question has come before the Admiralty in
reference to collision between yachtsin a race, although

. v.
LANDRY.
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no doubt many such cases must have occurred. Doubt- -~ 1894
less the yacht clubs in Englaud settle thls among Rav
themselves. » : ‘ L A;’DRY

I think it also of importance to notice the fact that —

Mr. Shaw, who was chairman of the sailing comm[utteeBEI_E,N'Ilf{fm.,,r._1E
of the club and was a judge of the race; by his final re-. ﬁfé’m'-;?
port, the only one which is of record in-the yacht club, '
leaves the Muriel out of the race altogether. It is quite :E'EE::&
true that in the first instance he-did not seem disposed -

to go so far and prepared a report in which he gave

the time of the Muriel from the start up tothe moment

of the collison, but this report was never sent in and-

was destroyed, and the one now produced substituted.

It is true that this was done under the idea that the
difficulty between the parties to this case had been’
amicably settled, but,in my opmlon, that does not
change the fact that the report which is ﬁled is the ﬁnal
decision of the judge of the race. |
. I must say that it is much to be regretted that this
case should have come before the courts at all. A club,
such as the yacht club, composed of gentlemen asso-
ciated together for the purpose of promoting the manly -
and enjoyable sport of yachting, ought to be able to
settle their own difficulties under their own rules.

- T, therefore, hold that both vessels were in fauli, and
I order the damages to be assessed and divided and
that each party pay hls own costs. '

Judwment accordingly.
Solicitors for plaintiﬁ's : Caron, Pentland & Stuart.

Solicitors for defendant : Belieau Stafford, Belleau &-
Gelly. '

%
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GEORGE LEPROHON ..ooo oo ...SUPPLIANT ;
AND
HER MAJESTY THE QUEEN............ RESPONDENT.

Tort—Injury to person falling on dcy step of Government Post Office—
Liability of Crown——50-51 Viet, ¢. 16 s. 16—Interpretation.

The Crown is under no legal duty or obligation to any one who goes
to a post office building to post or get his letters, to repair or keep
in a reasonably safe condition the walks and steps leading to
such building. ‘

2. A person who goesto a post office to post or get his letters goes of his

own choice and on his own business ; and the duty of the Crown

as owner of the building, if such a duty were assumed to exist,
would be to warn or otherwise secure him from a-.ny danger in
the nature of a trap known to the owner and not open to
ordinary observation.

3. A petition of right will not lie against the Crown for injuries
sustained by one who falls upon a step of a public building by
reason of ice which had formed there and which the caretaker
of the building, employed by the Minister of Public Works, had
failed to remove or to cover with sand or ashes.

4, The expression “public work ” oceurring in the 16th section of
The Exchequer Court Act includes not only railways and canals and.
such other public undertakings in Canada as in older countries
are usually left to private enterprise, but also all public works
mentioned in The Public Works Act, R.S.C. c. 36, and other Acts
in which such expression is defined,

PETITION OF RIGHT for damages for injury to
the person sustained in falling on an approach to a
Government post office by reason of ice havmg been
allowed to form thereon.

"The facts of the case are stated in the judgment.

The case was tried at Three Rivers, P. Q., on the4th
of November, 1898, Belcourt and Harnois appearing for
the suppliant, and Hogg Q. C. and Desilets for the

respondent. |
The argument was reserved to be heard at Ottawa..
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December, 12th, 1893. ' C . 1894
The case now came on to be argued. , LEPROHON
. v.
Belcourt, for the suppliant : . THE
. . . o QUEEN.
This action is based on the remedy provided in sec. —
Argument

6 (c) of 50-51 Vict. c¢. 16. We have, I think, no of Counsel
remedy under the Civil Code. The post office is a
public work forming part of the public domain of the
Crown, and the accident happened on that public
work. It is aclear case within the quoted section.
It was the duty of the caretaker of the post office, a
servant of 'the Crown, to remove the snow and ice
from the approaches to the building. This was not
done, and this neglect was the proximate cause of the
accident. ‘The officer of the Crown was negligent
within the scope of his duty. [Cites sub-section (¢) of
sec. 2 of The Public Works Act (1).] The post office is
a public work thereunder. A '

The only questions necessary to discuss here are
questions of evidence. The decisions already pro-
nounced in this court as to the liability of the Crown_
under sub-section (c) of sec. 16 of The Exchequer Court
Act render it unnecessary for me to discuss that point
now (2). - _

There was a clear breach of duty by the Crown’s
servant that occasioned the accident, and therefore
we must apply the doctrine of respondeat superior.

Curran, Q. C., S. G. Can., for the respondent :

The instructions to the caretaker do mnot say omne '
word about sprinkling sand or ashes on the steps. He
is only required to keep the approaches free from
snow. You can only hold thé Crown liable for the

(1) R. 8. 0, ¢. 36. 252 ; Gilchrist v. "The Queen 2 Ex.
(2) REPoRTER'S Nore.—See C. R. 300; Martin v. The Queen
Brady v. The Queen 2 Ex. C. R. 2 Ex. C. R. 328 ; and 'Lawvoie v.
278 ; The Corporation of the Oity The Queem 3 Ex. C R. 96
of Quebec v. The Queen, 2 Bx, C. R.
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1884  breach of something in respect of which it was under
Lzrromox an obligation to perform and which it had instructed
oy  its servant to perform. Anything the caretaker might
Queey.  do beyond his instructions would not bind the Crown.
Argument He must have a specific authorization for performing
°of CM! the service, whatever it might be. The instructions
so provide. Merely doing it sometimes of his own
- motion would not make the Crown liable for his
neglect to do it at others.

The current of authority in the Province of Quebec
shows that in the case of accidents arising from slippe-
ry side-walks the defendant is not responsible where
the cause is attributable to sudden climatic changes.
[Cites Foley v. The City of Montreal (1); Lulham v-
City of Montreal (2); Sherbrooke v. Short (8) ; Beaucage
v. Parish of Deschambault (4); Corporation du Canton
de Douglass v. Maher (5); Perriam v. Dompierre (6);
Allen v. Mullin (7); Moffette v. Grand Trunk Ry Co.
(8).]

Hogg, Q. C, followed on the same side :

The cases arising out of accidents from snow or
ice on the streets are decided in the same line in the
provinces of Quebec and Ontario. Municipalities are
not held responsible for the uncontrollable changes of
the weather in Canadian winters. The same rule
would apply to the Crown. [Cites Ringland v. City of
Toronto (9) ; Forward v. City of Toronto 110); Bleakley
v. Corporation of Prescott (11); Nason v. City of Boston

' (12); Cook v. City of Milwaukee (13) ; Johnson v. City of
Lowell (14); Wilson v. City of Charlestown (15); Burns

(1) 2Q. R, (S. C.,) 346. (8) 16 L. C. R. 231.
(2) 6L.N.93and20L.C.J.18. (9) 23 U. C. C. P. 93.
(3) 15 R. L. 283. (10) 15 Ont. R. 370.
(4) 14 R. L. 655. (11) 12 Ont. App. 637.
(5) 14 R. L. 45, (12) 14 Allen 508.

(6) 1L. N. 5. (13) 24 Wisc. 270,

(7) 4 L. N. 387. (14) 12 Allen 572,

(15) 8 Allen 137-138.
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v. City of Toronto: (1) ; Senior v. Ward (2); Dowell v. 18
General Steam Navigation Co. (8); Chalifouxr v. Cana- Lgrromox

dian Pacific Railway Co. (4); Lazarus v. City of Tor- . Tl"{n
onto (5).] ' o ' QUEEN.
' ' | Re:::m

BURBIDGE J. now (April 2nd, 1894) dellvered judg- "“"“‘“"‘*
ment. _ o . » '
 The suppliant brings his petition to recover damages
for personal injuries occasioned by falling upon the
step of the post office at the City of Three Rivers, in
the province of Quebec. The porch of the main en-
trance to the post office there is, it appears, six' or
eight feet from the line of Notre Dame Street. Between -
the side-walk and this porch, and on the same level with -
the side-walk, is a plank walk or approach. The thres-
hold of the porch door is about a foot above the level
of the walk, across which, at the entrance, there is a
plank that forms a step, and the only step, between
the walk and the porch. This plank has been worn away
somewhat, but it is not in itself dangerous or a menace

to any one who has occasion to go to the post office.

Tt was still in use at the time of the trial, and I think
served its purpose fairly well. But the inclination”
and the unevenness occasioned by the wearing of the
step has made it, of course, more dangerous wheén
covered with ice than.it would be if it were even and
level, and has rendered it all the more necessary to
_remove any ice that forms upon it, or to cover the ice
with sand or ashes or something of the kind, as a pre-
caution and to prevent accidents. The accident that

_ occasioned the i 1nJury of which the suppliant complams o
happened on the 2nd of January, 1898, between 5 and
5.80 pm. The night before there had been a fall of

(1) 42 U. C. Q. B. 560. . (3) 5 EL & BL 195,
(2) 1 ElL & El 385. ' " (4) Cassels’ Dig. 2nd ed 749
(5) 19U.C. Q. B. L.



104

1894

EXCHEQUER COURT REPORTS. - [VOL. IV.

snow, and Carbonneau the caretaker of the post office,

Lerrorox and Dubord, a labourer employed by him to assist him,

v,
THE
QUEEN

were that day engaged in removing the snow from
the side-walk and approaches to the building and from

Reasom its roof. In the morning before the post office was
Judgment. opened they removed the snow from the step at the

main entrance and threw ashes on the step. During
the day a thaw set in which, with some rain and a
little snow, continued up to 4 p. m. The rain and the
waterthat dripped from the roof of the porch washed the
ashes away leaving the step bare but wet. That was
its condition when about four, or half-past four, in the
afternoon, Carbonneau and Dubord left off work. The
2nd of January, 1893, was a public holiday and the
post office was closed from one p.m. to five, at which
hour, as Carbonneau knew, it was to be opened. Had
he thought that it was going to turn cold enough to

, cause ice to form on the walk and step, he would have

taken the precaution to sprinkle ashes over them. That
was his practice, and as Dubord was leaving that day
he spoke with him about the necessity of doing this.
At the time, as the step was bare to the wood, and it

‘was not freezing, they concluded it would not be

necessary. In that they were mistaken. It turned
cold suddenly, and when at five o’clock the post office
was opened, or a few minutes later, the walk and step
were in a slippery and dangerous condition in the
sense that ice, and especially ice the surface of which
is uneven, is dangerous to persons who have occasion
to walk over it. Carbonneau who lived on the third
floor of the building, and who had remained within
doors, was not aware of the change in the temperature
or of what was happening outside. It is doubtful who
first told him, nor is it a matter of any consequence.
The witness Larue, if one should accept his view of
the time when he spoke to Carbonneau, would appear
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to have been the first, butl am inclined to think thathe 1894

. was not. He said it was before the accident, but he Lzrromox
qualified that statement afterwards and admitted >
that he did not know. The answer that Carbonneau Queex.
made to him would indicate that Mansean, the cons- smessoms
table, had been bhefore him. To the coustable, Car- Judgiment.
bonneau at first objected that he was sick, that his —
man had gone, that the office was going to close and |

that it was not necessary to put sand on the ice. To

Larue, Carbonneau said that he was going immediately

to attend to it. In either case there was not, I think,

any delay. The suppliant fell and was injured before -

- Qarbonneau, after notice, had time to make the step

safe. Manseau saw the accident happen as he came

down stairs, after notifying Carbonneau. '

. The suppliant fell twice, both times in coming out-

of the building. The first time he escaped without
injury. Then he went back he says to get the letters

" of a Mr. Thompson, who had a box with him, and to.

tell the postmaster of the condition in which the step

was. As was natural enough, he was angry because of

his fall, and the desire to have a word with the post-.
master afforded prohably the more impelling motive for

his return. Dominique Toupin, one of the clerks
employed in the post office, who saw' the suppliant

when he came in the second time, and heard what he

said, thought he was intoxicated. But it was shown

that he was not. He was not addicted to drink, and

had not, it appears, been drinking on the day in ques-

tion, His excitement and boisterous manper are suffi-
ciently accounted for by his fall. In going out the
second time he took, he tells us, all possible precau-

tions. He went out sideways, putting his foot on the

step and holding himself by the door. It was not, he

says, very dark, and there was some light from the

post office. Apparently it was light enough 'to see
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from some distance what was going on, as the suppliant

menonon says that he told the postmaster that people were fall-

THE
QUEEN.

Reasons
for

Juadgment.

ing, and that those on the other side of the street were
laughing at them, and that it was a shame. Notwith-
standing his knowledge of the danger and the care he
took, he fell a second time, and on this occasion sustain-
ed a simple fracture of the left arm, about one inch

above the wrist.

The suppliant rests his case upon clause (¢) of the
16th section of The Ezchequer Court Act, which pro-
vides that the court shall have exclusive original juris-
diction to hear and determine * every claim against the
“ Crown arising out of any death or injury to the per-
“ son or to property on any public work, resulting from
‘“ the negligence of any officer or servant of the Crown,
‘ while acting within the scope of his duties or employ-
“ment.” And he saysthat the post office building and
premises at Three Rivers was a public work, and that
it was Carbonneau's duty as caretaker of the building

to see that the ice that formed on the step of the build-

ing on the afternoon of the day in question was removed

or covered_with sand or ashes, to make it safe for per-

sons going to the post office to post or get their letters.
The first question in cases of this kind is whether the
injury has happened on a public work. In Bradyv.
The Queen (1) it was admitted by the demurrer that the
Rocky Mountain Park of Canada is a public work;
and in The Corporation of the City of Quebec v. The
Queen (2) I thought that the Citadel at Quebec was a
public work within the definitions contained in the
Acts therein referred to. So here there can, I think, be
no doubt that a post office bnilding owned and occu-
pied by the Crown is a “ public work” within the
definition given in The Public Works Act (3). The

(1) 2 Ex, C. R. 273, (2) 3 Ex. C. R. 176.
(3) R.S.C. c. 36,88. 2 (c) and 7.
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liability of the Crown for'the negligence of its-officers
and servants in the construction and management of
its public works was first recognized by the Act 83
Vict. c. 23, intituled : An Act to eatend the powers
of the Official Arbitrators to certain cases therein men-
tioned, by which such Arbitrators were, among other
things, authorized to hear and determine claims “ aris-
“ing out of any death or injury to the person or property
* “on any railway, canal or public work under the con-
“trol and management of the Government of Canada.”’
And it is doubtful, looking at the provisions of this Act
and of the Public Works Act then in force, (1) whether
~ at the time Parliament had any intention to make the
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Crown liable in proceedings before the Official Arbi:

trators for the acts or negligence of its officers and sexr-

vants in relation to public properties, other than rail-

ways and canals or works of a like -character, which,
as pointed out by the Judicial Committee of the Privy
Counecil in cases that I shall refer to, are in other coun-
tries usually left to private enterprise. The Act 33
Vict. . 28 was however followed two years later by
another amendment to The Public Works Act, 1867 (2),
by which, among other things, it was provided that
every canal, lock, dam, hydraulic work, harbour, pier,
public building, or other work or property of the nature
of any of those mentioned in the 10ith section of The
Public Works Act, 1867 (3) should be a public work
under the control and management of the Minister of
Public Works, and that all the enactments and provi-
sions of the Act last mentioned, and of any Actamend-
Ing it, did and should apply to every such work. The
Act 88 Viet. c. 23 wus such an Act, and after 1872
there was, I think, no chance for any such distinction
as that suggested, arising out of the character of the

(1) 31 Vict, ¢. 12 (2) 35 Vict. c. 24.
(3) 31 Vict. c. 12, '
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public work. The liability of the Crown in a proper

Lepromox case and in a proceeding before the Official Arbitrators
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for damages arising out of any death or injury to per-
son or property on any public work was, without any
such distinction, clearly recognized ; and I think that
the expression “ public work” occurring in the 16th
section of The Eaxchequer Court Act must be taken to
include not only railways and canals and other under-
takings which in older countries are usually left to
private enterprise, but also all other “ public works ”
mentioned in The Public Works Act, (3) and other
Acts in which that term is defined.

Now itis obvious that the negligence of the Crown’s
officer or servant, for which it -will be answerable,
might arise either by his doing in a negligent and
improper manner something that he should do, or in
his neglecting to do something that it was his duty to
do, and that his dutsr might arise in one or both of two
ways. In the present case it might be thatthe Crown,
quite apart from any question as to whether or not, as
owner of the premises, it had any duty to remove the
ice that formed on the step of the post office, or to cover
the ice with sand, would impose that duty on the care-
taker by the instructions or directions given to him ;
or if the Crown owed any such duty to those who
went to the post office, the caretaker's duty might
arise from his employment as caretaker.

Carbonuean’s instructions from the Chief Architect

- of Public Works were, so far as it is necessary to refer

to them, to take general care of the building, the
grounds, the trees, and the yards, &c. ; to remove the
snow from the roof, and from all the side-walks and
ways leading to the building, and from the yard at the
necessary places; to give warning as soon as any pipe
was broken, and to make no change or meodification,

(1) R.8.C. c. 36.
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and to do no new work or repairs, without special _1394
authority. So far then as respects the duties imposed Lrpromon
upon the caretaker by the authorily of the Crown, o,
there was no express direction to do anything or take QUEEN
care to proteci anyone from any danger incident tothe g,,...,.,
forming of ice upon the walk or step leading to the Jndsmm
post office. It may be said, however, that such a duty
is involved in, and to be implied from, the direction to
take care of the building and grounds and to remove
the snow from the side-walks and ways leading to the
building. That would, I think, be so if the Crown
itself owed any such duty to persons going to the post
office. But that is another aspect of the case, and what
I am now referring to are the instructions, by which, in
express terms, the caretaker’s duties are prescribed, and
which are not, I think, to be enlarged against the
Crown by any inference or implication.

Does the Crown then as the owner or proprietor of a
public building, such as a post office, owe any duty,
within the legal meaning of that term, to persons using
the ways and steps leading to the building, to keep the
same in repailr, and in réasonably good condition, and
in the winter time free from any accumulation of ice ?

The suppliant put in evidence La Charte et Régle-
ments de la Cité des Trois- Riviéres, and relied upon sec-
tions 14, 89 and 92 of Chapter 7, respecting Le Dépar-
tement des chemins et gréves, by which certain duties in
reference to the streets and side-walks of the city, and
among others that of putting sand or ashes on the side-
walks when icy, are imposed upon the owners of pre-
mises abutting upon such streets. Similar by-laws have,.
however, been thought to create no duty for neglect.
of which an action would lie against a private owrner (1);.

Q) Ringland v. The City of To- ham v, The City of Montreal ¢t al.
ronto, 23 U. C. C. P, 92 ; Skelton 29 L. C.,J. 18.
v. Thompson, 3 Ont. R. 11; Lul-



110

1894
A o v
LrrroHEON
v.
THE
QUEEN.

Reasons
) for
dudgment.

EXCHEQUER COURT REPORTS. [VOL. IV. ~

and it is clear, I think, that under any circumstances
the Crown, as an owner of land abutting on a street or
highway, would not be bound thereby. No duty for
breach of which the Crown would be answerable in
any of its courts could be created by such by-laws.
Then, as to the present case, the accident did not happen
on the side-walk or in the street, but at the post office
door, and some feet from the line of the street; and no
question arises as to the duty of an owner of premises
in the city to remove the snow orice from, or to put
sand on the ice, on the side-walk adjoining his property.

It is equally clear, it seems to me, that the Crown
a8 the owner of the walk or way leading to the build-
ing is under no duty or obligation to keep'the same in
repair, for neglect of which an action would lie against
it; and that not merely because of the incident, that,
apart from certain special statutes, such as that on
which the suppliant relies in this case, there is no
remedy against the Crown in cases of tort, but also for
the reason that there is no legal duty or obligation. I
do not suppose that anyone would for one moment
think that the Crown’s obligation or liability in sucha

“case would be greater than that of a municipal or other

body to which the ownership of such a way might be
transferred by grant, charter or statute, and the latter,
it seems, would not be liable for non-repair only—for
non-feasance—unless the duty to repair and maintain
in good condition were imposed by the instrument
of transfer or by statute. (1). Where the legislature
of a colony has given the sunbject a remedy against
the Crown for the wrongs of its officers, and the
Government of the colony has embarked on under-
takings such as the construction of railways, canals,

(1) Russell v. The Men of Devon, of Gibraltar v. Orfila, L. R. 15
2'T. R., 667 ; The Mayor, dc., of App. Cas. 401 ; The Municipality

Lyme v. Regis v. Henley, 3 B. & of Pictou v. Geldert, (1893) A. C.
A., 77 ; The Sanitary Commissioner 524.
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- and other works, which in England are usually left to 1894
private enterprise, the Judicial Committee of the Privy ygrrorox
Council has said that to apply the maxim that *the o
King cah do no wrong ” would work much greater Queex.
hardship than it does in England, and that justice measons
requires that the subject should in such cases have Fudgment.
relief against the colonial Government for torts as well —
as in cases of breach of contract, or the detention of
property wrongfully seized into the hands of the Crown .

(1). And in accordance with that view of the ques-

tion, but before it was stated in the terms I have used,

it was held that the Executive Government of New
Zealand owed a duty to persons bringing their vessels

to a wharf owned by the Government, and for which -
wharfage and tonnage dues were collected, to take
reasonable care that a vessel. using the wharf in the
ordinary manner might do so without danger to the

vessel, and that the Grovernment was liable for injuries
received by a steamship grounding upon a snag at the
bottom of the harbour, and alongside the wharf, at

which the steamship was lying, the proper officer of the
Government having had notice of the obstruction and
having failed to give warning (2). Tn respect, however,

of any: duty incident to the ownership of a public build-

ing in which the administration of public affairs, such

as the business of the Post Office Department, is carried

on, the Government of a colony stands in the same posi-

tion as the Government of the United Kingdom ; and it
cannot, I think, be doubted that there rests upon the

latter no duty, for neglect of which a petition of right

would lie, to maintain or keep such a building in repair

and in a reasonably good and safe condition. Neither

at common law. nor by statute is any such obligation

(1)- Farnell v. Bowman, 12 App. App. Cas. 192.
Cas. 648; The Attorney-General of (2) The Queen v. Willigns, -
the Straits Settlement v. Wemyss, 13 App. Cas. 418.,
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cast upon the Crown, and it follows of course that if
there is no duty or obligation there can be no action
for the breach of it.

Assuming, however, that such a duty exists and that
the Crown is bound to the exercise of such care as a
prudent owner would take in a like case, then its duty
is either to warn or otherwise secure persons coming
to the building from hidden dangers in the nature of
a trap, not open to ordinary observation; or to keep it
in a reasonably safe condition to secure such persons
from harm from anything about the premises hidden
or open to observation making it dangerous for such
persons, using reasonable care, to be upon the premises
for the purposes for which they are induced to come.
Whether the Crown’s obligation in such a case would
fall within the larger or the more limited definition
that I have given would depend upon the view taken
as to whether or not such persons went to the post
office as well on the business and interests of the
Government as on their own business. The open door
of the public building,and the public service therein per-
formed, invite every one to enter who has occasion to do
so, but that is not the determining test. As suggested
by Byles, J., in Smith v. The London and Saint Catharines
Dock Company (1), the knocker on the door of a private
residence says.‘ come and knock me,” and the bell
“come and ring me,” but any one who of his own
choice, and for his own pleasure or business, accepts
the invitation and goes upon the door-step to knock or
ring must take the step as he finds it, and the owner
owes him no larger duty than to take the care of a
prudent man to warn or otherwise secure him from
hidden dangers known to the owner. If the visitor
sees ice on the door-step, and venturing upon it, falls
and is injured, he may very properly have an unfavour-

(1) L. R. 3 C. P. 331,
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able opinion of the owner's care for the safety of his 1894
friends, but he will have no cause of action against Lepromon
him. o _ S , g

A more severe rule is applied as between the shop- QuEew,
keeper and- his customer, or between the owner of neaaom
premises and those who, on his invitation, go thereJndzmem.
upon business that concerns the owner. “The dis-
tinction” says Earle, J. in Chapman v. Rothwell (1), -

“ is between the case of a visitor (as the plaintiff was
“in Southcote v. Stanley) (2) who must take care of
“ himself and a customer who, as_one of the public,

‘ is invited for the purposes of busmess carried on by
“ the defendant.”. :

The class to which customers belong as defined by
Willes, J., in the leading case of Indermaur v. Danes (3),
includes persons who go not as mere volunteers, or
licensees or guests or servants, or persons whose
employment is such that danger may be considered as
bargained for, but who go upon business which .con-
cerns the occupier and upon h1s 1nv1tat10n express or
implied. :

Does the person who goes to a post ofﬁce to mail a-
letter or to get one go on his own business or on busi-
ness that concerns the Government? It seems to me
that he goes on his own business. The Grovernment:
does not carry on the business of the post office for
profit. It is part of the public service. A revenue is.
collected by requiring the sender of a letter or parcel
to attach a stamp, but the difference between the
expenditure and income, and the latter it is well known
never exceeds or equals the former, is paid out of the’
public treasury.  The Government is concerned of.
course to perform the service as efficiently and economi-
cally as possible, but it is not concerned about the.

7 E. BL & E. 170, '@ 1H. &N. 247
(3) L.R. 10, P. 288.
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receipts from, or profits of, the business in the sense that

Lepronon & shopkeeper is concerned. As the agent of the public
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it conducts the public business for the public, of whom
the person who goes to the post office to get his letters
is one. The business as a whole, is the business of the
public, the business on which the individual goes to
the post office is his own business ; and assuming, as
we have been doing, that the Crown, as the owner of
the building, owes him a duty in respect to the con-
dition, as regards his safety, in which the building is
kept, it is to warn or otherwise secure him from .any
danger, in the nature of a trap, known to the owner
and not open to ordinary observation. If that, on the
assumption that I have mentioned, would, and I think
it would, be a true definition of the Crown’s duty in
such a case, it is obvious that the petition in this case
cannot be maintained.

Being of opinion to dismiss the petition on the ground
that the caretaker of the building owed the suppliant
no duty, for neglect of which the Crown is liable to
an action, to remove the ice that formed on the step on
the day of the accident, or to cover the ice with sand
or ashes, it is unnecessary for me to come to any con-
clusion as to whether or not, having regard to con-
ditions of climate, there was in fact any negligence
on the part of the caretaker. If he were held to be
under any such obligation or duty, he would nothave
the same excuse for his neglect that civic or municipal
bodies often have. The law does not, of course, exact
the impossible ; and, in cases where streets become
impassable or dangerous because of storms or sudden
changes of the weather, it allows such bodies a reason-
able delay and latitude in putting the streets in a good
and safe condition again. In the present case, how-
ever, it would have been a matter of only a few minutes’
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work for the caretaker to make the walk and step lead- 1894 .
ing to the post office byilding perfectly safe. LEPROMON
Neither is it necessary for me to express any opinion ,[];E
as to whether or not, assuming actionable negligence Quzew.
on Carbonneau’s part, the suppliant must still fail geagons
because he voluntarily encountered the danger, and the suagment.

second time, with a full knowledge of the risk he ran.  ~
Judwment Jor the respondent
Sohc1tors for the suppliant: I—Iamozs & Méthot.
Solicitors for the respondent: O'Connor & Hogg.
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MOSSOM BOYD & COMPANY............ PLAINTIFFS ;
AND
EDWARD T. SMITH.c.vvvviiiieniiiiins ....DEFENDANT.

Tort— Officer of the Crown acting without, or in excess of, authority—
Damages—Personal liability.

For acting without authority of law, or in excess of the authority
conferred upoﬁ him, or in breach of the duty imposed upon him,
by law, an officer of the Crown is personally responsible to any
one who sustains damage thereby.

THIS was an action brought to recover damages in
respect of certain seizures of lumber by an officer of
the Crown for tolls alleged to be due thereon.

The trial of the case took place at Peterborough on
June 8th, 1893.

Lash, Q. C., and Wickham for the plaintiffs;
Hogg., Q. C., for the defendant.

The material facts of the case, taken from the reasons
for judgment, are as follows : — .

The plaintiffs are manufacturers of lumber, carrying
on business at the village of Bobcaygeon, in the county
of Victoria and province of Ontario. The defendant is
an officer in the service of Her Majesty’s Government
of Canada, and is charged with the duty of collecting
tolls and dues upon timber and logs passing through
slides and other works mentioned in chapter 98 of
The Revised Statutes of Candda. The action is brought

* to recover damages in respect of certain seizures of the

plaintiffs’ lumber made by the defendant to enforce the
payment of tolls that were thought to have been pay-
able in respect of the saw-logs from which such lumber
was manufactured. The jurisdiction which the court
is asked to exercise is defined in the 17th section of
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The Exchequer Court Act (1), by which it is, amongst
other things, -provided that the court shall have and
possess concurrent original jurisdiction in Canada in

all cases in which demand is made or relief sought.

against any officer of the Crown for anything. done or
omitted to be done in the performance of his duty as
such officer.

In 1874 there was.at Fenelon Falls a slide th1ough
which saw-logs and timber were passed into the
Fenelon River. The slide had been built in 1858, or
1859, at the expense of the lumbermen who had
occasion to pass their logs over the falls, and it was
maintained by them until the year 1872. In 1875 the

local Government of Ontario made what are spoken

of by the person who superintended the work as sub-
stantial repairs to the slide, and in 1882, and in subse-
quent years, such repairs as have been necessary have
been made at- the expense of the. Government of
Canada. : : '
In' 1874, in order to afford to steamboats plymg on
the Fenelon River a free passage, the Government of
Canada constructed a boom dividing the river into two
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channels, one for the use of such steamboats, the other

for the logs passing down the river. The head or

upper pier of the boom was about half a mile from the -

Fenelon Falls Slide, and the boom extended down
stream some 2,500 feet, the lower pier being in Sturgeon

Lake. The main current of the river was west of the

boom. To the east of it there were anumber of eddies,
the largest of which was described as working around
and up the river. In the east channel there was

apparently no current down stream except at, and for -

six or eight feet east of, the head of the boom. In some

way it happened that.in assigning one.channel ‘to

steamboats and the other to the logs and timber com-
(1) 50-51 Vict. ¢, 16.
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ing down the river, the west channel with the current -
was set apart for the former, and the east channel with
its dead water and eddies for the latter. The result
was that the lumbermen could .not without great
difficulty get their logs down the east channel, and
after a few ineffectual efforts to use it, they appear to
have abandoned the attempt and to have made use of
the west or steamboat channel. In 1881, or 1882,
Messrs. Ellis & Green, who had a mill on the west
bank of the river opposite the boom, closed the lower
end of the saw-log channel and used it until 1887 as a
booming ground. Afterwards in that year or the next
the boom which had, from year to year, been getting
out of repair went away altogether.

On the 10th of August, 1874, His Excellency in
Council, in addition to the general regulations respect-
ing slides then in force, prescribed regulations for the
running of timber of any description down the Fenelon
River from Cameron’s Lake to Sturgeon Lake, in the
province of Ontario, by which it was provided: 1. That
the owner or person in charge of any raft or parcel of
timber, previous to entering the Fenelon River for the
purpose of passing such raft or parcel of timber down
the east channel allotted to the same, should attach a
boom to the snubbing post on the west bank of the
river, and to the up-stream pier of the boom, 80 as to
prevent any of the timber entering the west channel
set apart for vessels ; 2. That no raft or parcel of tim-
ber of any description whatever should be permitted
to enter the Fenelon River through the slide at the
Falls, without the owner or person in charge thereof

- first giving notice to, and obtaining permission from,

the superintendent or officer appointed to regulate the
running of timber down the river; and, 8. That the
timber should not be run through the slide at a faster
rate or in greater quantities than that directed by the
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officer in charge of running timber down the river.
For any violation of these regulations the offender was
liable to a penalty of not less than fifty, or more than-
two hundred dollars. On the 10th of September in the
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same year a schedule of tolls was, by order in council, statement
established in respect of the Newcastle District of F“"—'f-

Works in lieu of that prescribed by the order in council
of the 10th of August preceding. The schedule has
reference to the Fenelon River, and authorizes ‘the
collection of tolls on saw-logs and other timber passing
down the saw-log channel, then in course of construc-
tion. There is no toll prescribed for passing the slide

at Fenelon Falls, and there is no evidence that any

such toll or due was ever imposed.
From 1875 to 1881 the plaintiffs and other lumber-
men paid the tolls levied under the order in council of

Sept. 10th, 1874, upon logs passing down the Fenelon-

River. After that no tolls were paid, and none de-
manded, until in January, 1891, when the defendant
made a demand upon the plaintiffs for “slidage at the
Fenelon Falls ” on logs and timber passing through
the slide there during the years 1882 to 1890, inclusive,
amounting to $1,869.36. This sum the plaintiffs de-
clined to pay, and on the 20th of July, 1892, the
defendant, as collector of slide and boom dues, to secure
payment thereof and oftolls that were thought to have
accrued due in the meantime (the whole amounting to

$2,245.81) seized fifty piles of sawn lumber, containing -

about 400,000 feet, lying in the lumber yard adjacent
to the plaintiffs’ mill. On the 27th of the same month:
he served a notice upon the Grand Trunk Railway
Company of Canada, by which the company were for-
bidden to remove any lumber from the plaintiffs’ piling
grounds or yard on the Scugog River at the town of
Lindsay, from which point the plaintiffs were accus-

tomed to ship the same. On the 4th of August this
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~notice was withdrawn for a few days. At that time

none of the plaintiffs’ lumber there was under seizure,
but subsequently, on the 11th of August, the defendant,
to secure payment of the amount mentioned, made a
further seizure of 130,000 feet of lumber belonging to
the plaintiffs and loaded on cars and a scow at Lindsay.
In each case, in the notice of seizure, it was stated that
the sum of $2,245.81, for which it was made, was due
from the plaintiffs to Her Majesty ¢ for slide and boom
tolls or dues for the transmission of timber and saw-logs
throngh the Fenelon Falls Slide.” |

On the 18th of August the plaintiffs brought this
action against the defendant for an injunction to rve-
strain him from selling the lumber he had seized, and
from further interfering with their business, by seizing
any more lnmber or by giving any more notices to the
Grand Trunk -Railway Company forbidding them to
transport the plaintiffs’ lumber, and also to recover
damages for the losses they had sustained by reason of
such seizures and notice. Thereupon the plaintiffs paid
into court to the credit of this cause the sum of $2,245.81,
and it was agreed that the seizures should be released
and that that amount should remain in court until the
final disposition of this action and should be applied on
any judgment which the Government might obtain
for such dues.

At the conclusion of the evidence it was agreed be-
tween counsel that their arguments should be sub-
mitted to the court in writing.

On the 25th of January, 1894, the plaintiffs filed
their argument, in which they contended as follows :

- The main question involved in this action was as to
the right of the defendant to make the seizures. The
law is clear that if the defendant’s acts are unlawful
he is personally responsible and is not protected from
such personal responsibility by his position as a
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Government officer; and it is equally clear that for
the unlawful acts of its servants the Crown cannot be
made vespoasible unless somekstatute_so provides, and
there is no such statﬁte applicablé to this case. '
The questions to be decided are first, whether the

defendant was _}ustlﬁed in seizing any Tumber of the. -

plaintiffs ; secondly, whether he  was justified - in
seizing a second time in order to enforce payment of
the tolls alleged to have been due ; thirdly, whether
he was justified in interfering between the plaintiffs
and the Grand Trunk Raflway Company ; and, fourth-
ly, what damages the plaintiffs are entitled to. "If the
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first question be decided in the plaintiffs’ favour, the

second and third will be material only in ao*gravatlon
of damages.

If the plamtlffs logs were not hable for dues’ under -

the order in council of 1874, the defendant clearly had
no right to make the seizure.

Now, the evidence estabhshes that the 1ogs under
seizure dld not pass through the channel referred to'in

this order in council. This is proved not only by the

general evidence as to the condition of the boom
and the 1mposs,1b1hty of using the channel for 100'8

and as to the boom placed across to prevent stray logs '

from going down, butalso by the evidence ofthe plain-

tiffs' foremen, who spoke speclﬁoally for each ‘year
from 1882 to 1887, in which latter year the few remain-

ing parts of the boom weére removed by the Government'

officer. Instead of there being any channel through

which logs could pass, it was used by some parties as a

storing place for their logs for some years before' 1887,

Tt is therefore clear that no due§ became payable by the

plaintiffs since 1881 in respeot ‘of logs passmg ‘through .

this' channel, and unless the defendant can support the
claim for dues on some other ground, he must fail in
this action.
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The only other ground set up is, that because the
regulations provided that a glance boom should be
placed across the steamboat channel (so as to send the
logs down the log channel) and because the plaintiffs
did not comply with this provision, their logs became
subject to dues just as if they had passed through the
log channel. This contention is unsound, because the
result of a breach of the regulations is provided for,
Viz., a personal penalty is imposed, and no attempt has
been made under the regulations to charge the logs
with tolls as well, and no remedy for a breach, other
than that provided by the regulations, exists. The tolls
were imposed upon logs passing through the saw-log
channel, and unless the logs do so pass, they are not
within the provision of the order so far as tolls are con-
cerned. [He cites Wilson v. Robertson (1).]

Placing a boom on the river, and calling-it a pub-
lic work, did not make it one within the statute, and
did’ not warrant the attempted interference with the
public rights of navigation, which cannot be interfered
with by merely executive authority not founded on a
statute.

The fact that the plaintiffs paid tolls in prior years,

‘does not establish the legality of the tolls exacted, or

justify the seizure. It is submitted that the action of
the defendant in seizing the lumbér was illegal, and
that the plaintiffs are entitled to damages therefor. The
defendant’s action in this matter was unlawful and
unreasonable, and not in good faith. His conduet, in
preventing the Grand Trunk Railway from shipping
plaintiffs’ lumber, has aggravated the damages to which
plaintiffs are entitled. ~ ‘ ' .

On the 5th of September, 18938, the defendant filed
his argument, which comprised the following con-
tentions :—

(1) 4 EL & Bl 932,
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There can be no doubt, under section 5 (1), that in
a proper case the collector of tolls and dues has
‘the right to seize and detain all the lumber in
~ respect of which the tolls and dues payable for the use
of the slide or *“ work ” have been incurred, and he may
also detain and hold the same until the dues are paid
or otherwise secured. There is no question in this case
that for the years mentioned in the notice of seizure
dues and tolls were not paid by the plaintiffs upon the
logs which passed over the slide at Fenelon Falls, so
that at the time of the seizure in July and August, 1892,
all the lumber which ‘was in the yard of the plaintiffs
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at Bobcaygeon was subject to the payment of the dues

and tolls, provided the orders in council and the regu-
lations and tariff made the lumber liable.

By the order in council of the 10th August, 1874, the
slide and “ works” at Fenelon Falls, including the
boom which was then in course of construction, were
made subject to the jurisdiction of the Dominion

Government; and by the regulations attached to that.

order in council not only was it pointed out how the

slide should be used, but also how the boom should be

dealt with by the persons passing logs over those
“works.” | | |
- Now the question is whether, under the circum-
stances, where a public work has been established and

regulations made with reference to the use ot it;and -

where the duty is cast upon the lumbermen of bring-
ing his logs into a certain channel in which case he-is
to pay certain tolls, he can, by adopting another course,
that is by using the glance boom so as to secure to
himself that which he may consider a better channel
and better use of the public work, escape the payment
of the tolls and dues which -are imposed by the tariff
of 1874. '

(1) R.8.C. e. 98.
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It is submitted, that in view of the fact that it was
the duty of the plaintiffs o pass their logs through the
log channel and so place the glance boom that the navi-
gation channel would be left free and open, and having
used or mis-used the glance boom so as to allow the
logs to run in the navigation channel, they cannot now
be heard to say that by reason of the breach of duty
which was Imposed upon themselves, they are to
escape the payment of the dues for the use of the pub-
lic works there.

[He cited R.8.C. c. 98 sec. §.]

Under this section of the statute the defendant
would be quite justified in seizing for the tolls and
dues unpaid during the years from 1888 to 1892, and
that the guestion of excessive seizure cannot arise under
the provisions of this statute. In other words, the
statute takes the case out of the ordinary rules of law
which imposes the burden upon the person seizing to
seize only what would be reasonably certain to cover
and secure the amount for which the seizure is made.
And the fact that the defendant intended to seize and

“did not notify the plaintiffs that he was seizing for a

larger amount than would be due upon the lumber
then in the vard, would not affect the validity of the
seizure or make him liable for an action of excessive
distress. | _

[He cited Jacobsorn v. Blake (1); Smith on Master
and Servant (2); McLaughtin v. Prior (3); Lyons v-
Martin (4) ; McManus v. Crickett (5); Buron v. Denman
(6) ; Tobin v. The Queen (7); Ferguson v. Kinnoul (8);
Pedley v. Davis (9) ; Brayser v. McLean (10).]

(1) 6 M. & G. 910. (6) 2 Ex, 167. .

(2) P. 110, (7) 16 C.B.N.S. 310.
(3) 4 M. & G. 58. (8) 9 CL & F. 290,
(4) 8 A. & E. 512, (9) 10 C.B.N.S. 492.

(5) 1 East 106. (10) L.R. 6 P.C, 398.
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BURBIDGE, J. now (April 2nd, 1894) delivered judg-
ment. ' ‘ -

After stating the facts of the case he continued:
The first question that arises ‘in this case is, were the.
plaintiffs at the time of the seizures mentioned indebted-

to the Crown for the dues which the defendant at-
tempted to collect ? And it seems to me very clear that
they were not. No toll or due had ever beew imposed
in respect.of the Fenelon Falls Slide, and during the
years in which the dues in question were alleged to
have become due, there was no.saw-log channel on the
Fenelon River open for the passage of logs, and no logs
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or timber belonging to the plaintiffs or other persons’

were in fact passed through such channel. If there
had been any such channel that could have been used

by lumbermen and they had not used it, but, contrary
to. the regulations prescribed, had passed their logs
down the west or steamboat channel, it might well be
that they could not in that way have escaped the pay-

ment of the tolls imposed by the order in council of
the 10th of September,.1874. But, as we have seen, the

persons in charge of the Government works at and near"
Fenelon Falls permitted the saw-log channel to be.
closéd up and for five or six years to be used as a boom-
ing ground, and afterwards the boom was allowed to -

go away altogether. © It would have been oppressive

under such circumstances to compel persons.floating
their logs down the Fenelon River to pay the tolls im- |
posed for the use of the saw-log channel. That proba-
bly was so obvious that no attempt was made after
1881 to enforce payment of any such tolls, and there is :

as we have seen, no authority for their. collection in
respect of the transmission of timber or logs through

the Fenelon Falls slide. That such tolls' were paid .
without protest for several years prior to 1881 cannot,
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189¢ ] think, alter the question or affect it in any manner.
Borp & Not in that way, but by the order of His Excellency in’
CoMPANY (Souncil, do such tolls become payable. By the fifth
Smrrn.  section of The Revised Statutes of Canada, chapter 98,
Reasons respecting tolls on Government works for the trans-

Juagment. mission of timber, the collector of tolls and dues is an-

 thorized to seize and detain any timber or lumber on
which any tolls or dues are chargeable for transmission
through or over any slide, boom, or other work men-
tioned in the Act. But where, as in this case, there are
no tolls or dues chargeable against the lumber seized,
there is no authority for the seizure and it cannot be
justified.

It is argued, however, that as the defendant acted
under instructions from his superior officers he is
not liable for his acts. In my opinion that will not

~avail him. I have no doubt that he was a minis-
terial officer having in respect of the collection of
tolls and dues on slides and other river improve-
ments a duty to perform, and that for the manner
in which he performed that duty he must himself
answer. Others may or may not have made themselves
liable for his acts. We need not enquire as to that now.
He took upon himself to make the seizures in question,
and if there was no authority therefor he must answer
to the plaintiffs for the damages they have sustained.
There is no occasion to cite authorities. The law is
well settled (1).

The case of Buron v. Denman (2) in which the acts of
the defendant in firing the barracoons of the plaintiff
and carrying away his slaves and destroying his goods
were ratified by the Crown and became acts of state,

(1) Lane v. Cotton, 1Ld. Raym. Barry v. Arnaud, 10 Ad. & E.
647 ; 1 Salk. 17 ; Rowning v. Good- 646, 2 P. & D. 633 ; Barrow v.
cheld, 2 Wm. BL. 906 ; Whitefeld v. Arnaud, 5 Q. B. 595; Tobin v.
Lord Le Despencer, 2 Cowp. 754; The Queen, 16 C. B. N. S. 310.

(2) 2 Ex. 167.




VOL. IV.] EXCHEQUER COURT REPORTS.

and that of Irwin v. Grey (1) in which the plaintiff
sought to recover damages from the defendant for
having, in breach of his duty as Secretary of State,
. neglected to submit to Her Majesty a petition of right
presented by the plaintift, are obviously distinguish-
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able. The Crown is not liable for the wrongs committed Juagment.

by its officers except in cases in which such a liability
has been expressly created. by statute,-and if the officer
himself were in such a case not lable the subject would
be without remedy. That fortunately is not the law.
For acting without authority of law, or in excess of the
authority conferred upon him, or in breach of the duty
imposed upon him, by law, a public officer is personally
responsible to any person who sustains damage fhereby.

The officer may also, it seems, be liable though there be

no excess of authority or breach of duty if in. the exer-
cise of his powers he is guilty of harsh and-oppressive
conduct. .

In the case of some public or ministerial officers, such
as officers of the Customs (2) and of the Inland Re.
venue, (3) the statute law affords protection for anything

 done in the exercise of their duties as such officers, by .

requiring notice of action to be given to them, so that
they may tender amends, and by limiting in cer-
tain circumstances the amount of damages that may be
recovered against them. Prior to 1849, the collector of
tolls, such as came in question in this action, was an
officer of the Inland Revenue, and in a position to invoke
the protection to which I have referred. - But by the

passing of the Act 52 Vict. c. 19, the duty of collecting .

such tolls was transferred to the Minister of Public
Works, and is now- performed by the officers of his
department. For the protection of the latter in like
circumstances the legislature does not appear-to have

(1) . R. 1C. P. 171. : (2) R. 8. C. c. 32 secs. 145-148.
o (3) R. 8. C. c. 34 secs, 77-81.



128

1894 .

A
Bow &
CoMPANY
2.
SMITH.

Renasons
for

Fudgment.’

EXCHEQUER COURT REPORTS. [VOL. 1IV.

made any similar provision. At least no such provi-
sion has been pleaded or called to the attention of the
court.

With reference to the damages, I cannot but feel that
the amount for which I am about to enter up judg-
ment for the plaintiffs is in all probability much less
than a jury would have given them. But for the re-
lease of the seizure, the damages must in any case have
been very large. One can hardly understand why the
defendant should have taken such risks when the Act
under which the tolls were imposed provided that such
tolls could be recovered, with costs, in any court of
competent jurisdiction by the collector or person ap-
pointed to receive the same, in his own name or in the
name of Her Majesty (1). The plaintiffs were men
of means and able to give security for, or to answer any
Jjudgment for, tolls that might go against them. The
tolls which the defendant sought to collect had heen
allowed to accumnulate for some ten years; and there.
was a question and dispute as to whether or not the
plaintiffs. were liable for the same. No doubt, assuming
that the tolls were due and payable, the collector was
not bound to adopt the milder means that have been
suggested. In taking the more extreme measures, he
would in such a case have been within his right ; and
I am not prepared to say that under such circumstances
it would not have been his duty to make the second
seizure when he became convinced that a sale of the
lumber first seized, because of the place where it was
and the difficulty of moving it, would not have realized
the amount for which the seizure was made. DBut for
the notice to the Grand Trunk Railway Company, given
at the time and in the terms in which it was given, I
can find no justification. The defendant had a right,

(1) 31 Vict. c. 12 5. 61. Seealso C.S,C. c. 28 s. 90, and R.8.C.
c. 365 21 (2).
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of course, to see that none of the lumber he had seized 1894
was removed, but he had no right to forbid therailway Bow &
company to move any lumber that was not under COM;’ANY
seizure. On the other hand, the amount of actual Swura,
damages proved cannot be considerable. There were, mensons
no doubt, interferences with the course of the plaintiffs’-lm:mem.
business that must have been very annoying to them.
They ask for a reference as to damages, but that is not,
I think, necessary. I am disposed to save both parties
any further costs in that respect. There will be judg-
ment for the plaintiffs for three hundred dollars, and
costs to be taxed without any deduction, because the
amount recovered is less than four hundred dollars.

With reference to the sum of $2,245.81 paid into
court to be applied on any judgment that the Crown
may obtain for the dues for which the seizures in
question in this case were made, it does not appear that
any action has been brought for such dues. The money -
may, however, remain in court for thirty days, and
shall then be paid out to the plaintiffs, if no such action
is commenced in the meantime. If such an action is
- brought within that time, the question as to the dis- -
position to be made of the money may be brought
before the court by the plaintiffs or by the Crown.

Judgmeﬁt accordingly.
Solicitors for plaintiffs : Wickham & Thompson.
Solicitors for defendant : O’Connor & Hogg.
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LEWIS P. FAIRBANKS.......... cerereeeses SUPPLIANT;
AND
HER MAJESTY THE QUEEN............. RESPONDENT.

Injurious affection of property— Undertaking to abate cause of injury before
action brought—QOmission in pleadings—Costs.

Where an offer to do certain work, which would abate an injury to
suppliant’s property caused by a public work, was made in writing
by the Crown and its receipt acknowledged by the suppliant before
action brought, but such offer was not repeated in the statement
of defence (although filed subsequently pursuant to leave given),
the Court, in decreeing the suppliant relief in the terms of the
undertaking, refused costs to either party,

PETITION OF RIGHT for damages alleged to have
been sustained by the suppliant by reason of the con-
struction of a public work.

In the year 1878 the Dominion' Giovernment con-
structed a new railway bridge over the Shubenacadie
River at Enfield, Hants County, in the Province of
Nova Scotia.

The portion of the waters of the Shubenacadie River
across which such bridge was built formed part of the
Shubenacadie Canal. This was a work constructed
by private enterprise for commercial purposes in Nova
Scotia, and the suppliant claimed to have become, by
purchase, proprietor thereof and of the rights and fran-
chises appertaining thereto. The canal had never been
operated efficiently from its inception, and many years
before the bridge in question was constructed had
ceased to be operated at all. The evidence offered by
the suppliant failed to show that his property, in re-
spect of its present use, had suffered any injury by
reason of the bridge constructed by the Dominion
Government ; but it was shown that the girders of this
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bridge were lower than those of the old bridge, on the 1894
site of which it was erected, and might interfere Wlth FAIRBANKB
traffic through the canal, should it be put into opera- Tm
tion in the future. Prior to action brought the Crown Quezy,
offered to raise the girders of the bridge in such an sescoment
event, and communieated the offer to the suppliant in °F o
writing. He did not accept such offer, however, and

filed his petition claiming a larger measure of relief

than the offer of the Crown would have afforded him.

The Crown did not repeat the underta,kmg in its state-

ment of defence. L :

May 15th, 1898,

The case now came on to be tried at Halifax,’ the
suppliant appearing in person, and Borden Q.C. and,
W. F. Parker for the respondent. '

The court referred the matter to William Compton,
Esquire, one of the Official Referees of thé court, to
‘ascertain and report the damages' ' :

October 23rd and 24th, 1893.

"The Official Referee having filed his report the case
was now argued at Ottawa

The suppliant in person ;-
W. F. Parker for the respondent. i

BurBIDGE, J.now (April 2, 1894) delivered judgment.

The jurisdiction of the court in such a case as this
is defined by clauses (a) and (b) of the 16th section of
The Exchequer Court Act (1), by which it is provided
that the court shall have exclusive original jurisdictioh
to hear and determine every claim sgainst the Crown-—
(a) for property taken for any public purpose ; and, (b)
for damage to property injuriously affected by the con-
struction of any public work. The Crown in this statute -

(1) 50-51 Viet. c. 16.
o¥%
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means, of course, the Crown as represented by the

Farmmbangs Grovernment of Canada.

K4

TH.E

The suppliant claims to be the proprietor of the

QueeN. Shubenacadie Canal, in the Province of Nova Scotia,
measoms 20d of the rights and franchises appertaining to the

for

Juagment. canal, and it is in respect of his interest therein that he

brings his petition. I do not wish to be understood .
to express any opinion, one way or the other, as to the
merits of his claim to be the owner of the canal, or as
to the extent and nature of the rights that attach to.
such ownership. ‘- That, I think, is not necessary to the -
determination of the case before me. Assuming that
his title is what he claims it to be, there isnoevidence
that the Crown has, during the time of his ownership,,
taken or expropriated for any public or other purpose
any part of the Shubenacadie Canal, or any right
therein. I also agree with the Official Referee that the
suppliant has failed to show that he has suffered any
damage by the injurious affection of his property by
the construction of any public work. The only sub-
stantial ground of complaint was the construction, in
1878, of a new railway bridge over the Shubenacadie
River at Enfield, the girders of which were lower than.
those of the old bridge on the site of which the new-
bridge was erected. But at that time the canal was.

~not being operated, and up to the present time, the

canal property has not been injuriously affected by the-
construction of the new bridge, and no damages have-
been occasioned thereby. Any just complaint that the-
suppliant might otherwise have had, is met by the
undertaking filed by the Crown to raise the girders of
the bridge whenever traffic through the canal shall be
obstructed or in any way impeded by the bridge.
Asbearing upon the question of costs, I see by the cor-
respondence produced that a similar offer was made by
the Minister of Railways and Canals in a letter from
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the acting Secretary of his department to the suppliant, = 1894
of the 28rd of February, 1892, the receipt of which was Farapanks
acknowledged by the suppliant on the 4th of March Tog
following, of which day the petition in this case also QuEsx,
bears date. This offer or undertaking was not, how- neu.m.
ever, renewed in the statement in defence, but was Juagment.
filed subsequently, pursuant to leave reserved, at the
hearing of the motion against the Official Referee’s re-
port. :
There will be a declaration that the suppliant is en-
titled, whenever the Shubenacadie Cunal shall be bond
- fide opened for traffic, and so soon as the traffic through
the canal shall be in fact obstructed or in any way
impeded by the railway bridge at Enfield over the
_Shubenacadie River, to have the construction of the
said bridge so altered as to raise the girders thereof to
the same height above the said river as the girders of
the original bridge there were before the construction
of the first mentioned bridge in 1878. |
There will be no award of damages, and no costs to
either party. 0

Judgment accordingly.
Solicitors for respond‘eﬁt . quafe’n, Ritchie, Parker &
Chisholm.

f
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ODILON FILION....ccvcvvunees ereeertieaenranns SUPPLIANT;

AND

HER MAJESTY.THE QUEEN............RESPONDENT.

Petition of right—Person killed on a public work—Negligence of servant of

Croum— Liability—50-51 Vict. c. 16—Interpretation.

Under section 16, clause (¢), of The Ezchequer Court Act (50-51 Vict.

¢. 16) the Crown is liable for the death of any person on a public
work resulting from the negligence of any of its officers or servants
while acting within the scope of their duty or employment.

2. Within the limitation prescribed in sec. 16 of The Exchequer Court

Aet, 50-51 Vict. c. 16, the Crown is liable for injuries resulting from
the negligence of its officers and servants in any case in which a
subject would, under like circumstances, be liable,

3. While certain repairs were being made to the Lachine Cenal, the

superintendent of the canal had occasion to use a derrick for the
purpose of such repairs. The derrick was borrowed from & con-
tractor, and had been used by the superintendent before for simi-
lar work. The suppliant’s son was, togefher with other labourers,
working at the bottom of the canal under the derrick, but not in
connection with it, while it was being erected by another gang of
workmen under the immediate direction of the superintendent
and his foreman. The work of setting it up was begun in the
afternoon of the day of the accident and finished by electric light
in the evening, The suppliant’s son and the other men working
with him were allowed to continue their labours at the bottom
of the canal after the derrick was set up, and no notice was given
to them by the superintendent or his foreman when they were
about to put the derrick into operation. While the first load was

‘being lifted (in weight much under the supposed capacity of the

derrick) a portion of the derrick broke at a place where it had
been cracked before and fell upon the men working at the bottom
of the canal, injuring the suppliant’s son so severely that he died
a few days afterwards.

Held, that the superintendent and foreman, in failing to give notice to

the men working beneath the derrick when they started to operate
it, were guilty of negligence for which the Crown is liable.
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PEeriTION OF RIGHT for damages arising out of
the death of a person on a public work resultmg from
. the negligence of the servants of the Crown.

" By his petition of right the suppliant averred as
follows :—

“ L'humble requéte de Odilon Filion, journalier, de
la paroisse de la Céte St. Paul, dans le Comté d’Hoche-
laga dans le district de Montréal, dans la Province de
Québec, expose respectueusement :—

“Qu’il est e pere de feun Amédée F1110n en son vivant

journalier du méme lieu ;

““Que le ou vers le. dix-neuviéme jour de decembre
mil huit cent quatre-vingt douze, le dit Amédée Filion
était 4 'emploi du Gouvernement Fédéral du Canada
sur le Canal Lachine, I'un des canaux sous le contréle
du Gouvernement Fédéral du Canada;

- “Que le dix-neuf décembre sus-dit, alors que le dit
Ameédée Filion travaillait an dit Canal Lachine pour
le Gouvernement du Canada et sous les ordres et la
direction des employés du dit Gouvernement du
Carada, il lui arriva, sous les circonstances suivantes,
un accident qui lui a couté la vie.

Cest & savoir:

“Une esconade d’hommes travaillait au dit canal et
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soulevait des fardeaux au moyen d'une grue (derrlck), ‘

la propriété du dit Gouvernement :

“La dite grue, usée et defectueuse, se brlsa tout a
coup et le bras du palan g’abattit sur les ouvriers, le
tout tandis que ceux-ci travaillaient sous les ordres et
la direction des oﬂiclers du ‘dit G—ouvernement du
Canada ; ' :

“ Plusieurs d’entre les dits ouvriers furent blessés
plus ou moins gridvement; le fils du requérant entre
autres fut terrassé; on le transporta chez lui et malgré

des soins assidus et intelligents il est mort cing jours'
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aprés des suites immédiates des blessures qui lui furent
infligées par la dite grue usée et défectueuse;

“ Que l'accident sus-dit est arriveé par suite du
mauvais état de ]la grue en question; '

“Que le vingt-sept décembre en 'an de grice mil-
huit cent quatre-vingt douze, une enquéte fut ouverte
afin de s’enquérir des causes de 'accident en question
pour Notre Souveraine Dame La Reine, par son coroner
Joseph Jones, diment nommé pour remplir ces fonctions
dans le district de Montréal sus-dit, et que le jury
assermenté a rendu le verdict suivant: “ Que lorsque
le derrick (grue) a craqué la premiere fois, I'ouvrage
aurait du étre suspendu, et le derrick étre essayé avec
sa charge,” tel qu'il appert a la copie du dit verdict
dument certifiée et jointe a la présente requéte;

“Que votre requérant est 4gé de soixante ans, sans
emploi, et sur le point de ne plus pouvoir travailler;
qu'il lui reste encore quatre enfants qui sont des filles
incapables de pourvoir 4 leur subsistance; que le défunt
Ameédée Filion était le seul soutien de la famille;

“ Que sous les circonstances votre requérant est bien
fondé a réclamer des dommages de votre Gouvernement
sus-dit ; o

“ Que la perte soufferte par votre requérant est inap-
préciable a prix d’argent ;

“Que votre requérant consent toutefois a fixer le
montant des dommages qui lui sont dis par votre
Gouvernement sus-dit 4 la somme de cing milles
piastres.

. “Pourquoi votre requérant supplie humblement votre
Trés Excellente Majesté qu'il lui soit permis de se por-
ter demandeur contre le dit Gouvernement de votre
Majesté et qu'un Fiat lui soit octroyé en conséquence ;
que le dit Gouvernement soit enjoint de répondre a la
présente humble pétition de droit dans les delais ordi-
naires et votre requérant conclut a ce que par le juge-
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ment 3 intervenir sur les -présentes, en la Cour de
I'Echiquier du Canada, il soit dit et déclaré que la mort
du dit-Amédée Filion advenue sur les travaux du dit
canal Lachine est attribuable 4 la négligence coupable
et a la faute des officiers dudit Gouvernement Fédéral
du Canada; que le présent requérant a encouru par la
dite faute une perte ou un dommage s’élevant a au
moins cinq milles piastres dont il a droit d’étre indem-
nisé par le dit Gouvernement et enfin & ce que le -dit
Gouvernement du Canada doit payer au dit requérant
la dite indemnité de cing milles piastres.”

Her Majesty’s Attorney General for the Dominion of
Canada filed a statement in- defence to the above
petition, pleading, in substance, as follows,—

2. The. Crown admits that Amédée Filion was
working as a labourer on the Lachine Canal under the
orders and directions of an officer of Her Majesty at
the time he met with the accident complamed of in
the petition of right.

8. That'at the time of the accident, the sald Amé-
dée Filion was engaged, along with a number of other
labourers, in repairing a breach in the slope-wall of the
Lachine Canal above the waste-weir at St. Gabriel’s
Locks, which breach had been caused by a “ washout ”;
and in darrying on the work of repair, it was necessary
to erect a derrick near the breach in the wall, and
the said Amédée Filion assisted at the erection of the
said derrick.

4. That the work of repairing the breach was a work

of emergency and had to be carried on night and day,
and that about ten o’clock at night on the 19th Decem-
ber, 1892, while the said Amédée Filion and others
were working as aforesaid, the derrick slipped and
fell, and he was injured by such fall. R

5. That the injury to the said Amédée Filion was
not caused through the fault or negligence of the agents
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or officers of Her Majesty, who had the charge and
control of the said work for and on behalf of Her
Majesty, while acting within the scope of their duty
or employment, and that Her said officers and agents
were not negligent in the discharge of their duty in
connection with the said work.

6. That the said derrick was not worn out or de-
fective, or in a bad state of repair, asalleged in the said
petition of right.

7. That the said Amédée Filion was well aware at
the time he was so engaged upon the said canal of the
character and condition of the derrick, and of the man-
ner in which it had been placed and erected for the
conduct of the work; and, in accepting such employ-
ment, accepted all the risks incident to or connected
with the same, and that the slipping and falling of the
derrick, in the manner described in the petition, was
one of the risks incident to the said employment, and
that the suppliant is not entitled to recover from Her

"Majesty, as the employer of the said Amédée Filion,

any damages for the injury and death which, it is
alleged, was caused by reason of the accident aforesaid.

8. That the accident and injury to the said Amédée
Filion was due to and happened by reason of the
negligence and carelessness of the said Amédée Filion
while working in the immediate vicinity of the said
derrick, and that if he had exercised ordinary care and
caution the injury to himself would not have occurred
when the said derrick accidentally fell.

9. That the falling of the derrick was a fortuitous
event, beyond the control of Her Majesty’s officers em-
ployed in connection with the said work, and was not
the result of any act of commission or omission on their
part, and that Her Majesty was not liable for any
damages which may have been sustained by reason of
such accident.
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--10. That one of the causes of action alleged in- the
petition is based upon the worn out and defective con-
dition of the said derrick, but no action will lie against
Her Majesty on this ground, and the same benefit is
claimed from this objection as if a formal demurrer
was filed to the said petition. -

11. That one of the claims and causes of action set
out in the said petition, is based upon the negligence

and carelessness of Her Majesty’s officers and agents
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who had charge and control of the said work ; but it -

is alleged that Her Majesty cannot be rendered liable
to an accident, nor is the suppliant entitled to recover

damages against Her Majesty for or in respect to the

said causes of actlon :

- 12. That under no circumstances is Her Majesty, as
representing the Dominion of Canada, answerable or
respounsible to the suppliant for or in respect to the
claim for damages, and in respect to the said petition
of right mentioned, and denies that the suppllant is
entitled to the relief prayed for therein. |

The material facts of the case appearing - upon the

evidence may be stated as follows :—

The Lachine Oanal is a public work of Oanada

- On the 19th of December, 1892, a break occurred in
the slope-wall of the canal above the waste-weir at St.
Gabriel’s Locks, which required immediate repair. In
order to facilitate the work, Mr. Kennedy, the super-
intendent of the canal, borrowed a derrick from a con-
tractor which he had used before for a similar purpose.
This derrick was supposed to be capable of lifting a
weight of five tons. In his evidence the superin-
tendent stated that he examined the several portions

of the derrick by looking it over in a general way

before it was set up, and did not discover anything
wrong with them. There was, however, a crack in
the iron-work of one. of the parts which escaped his
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observation, and which subsequently caused the acci-
dent in respect of which this action was brought.
The evidence showed that the crack in the iron could
not have been detected without cleaning the rust from
the sides of the metal, which was not done. The
derrick was set up under the direction of one Huot,
foreman of the work of repairs, but the superintendent
was also present during the time of its erection. The

~work of setting it up commenced in the afternoon of

the day of the accident and was completed by electric
light the same evening.

The suppliant’s son, Amédée Filion, since deceased,
and some other labourers, were working at the bottom
of the canal while the derrick was being set up. They

~ were engaged in some work preparatory to mak-

ing the repairs, at a place underneath where the der-
rick was being erected; but they had nothing to do
with the business of erecting it, which was done by
another gang of men. There was some evidence show-
ing that a slight noise as of cracking had been heard,
by the men employed in connection with it, while the
derrick was being set up ; but it is not at all probable,
looking at the plate itself, that it was cracked or broken
by any strain put upon it while it was being placed in
position.

The suppliant’s son, and the other men working
with him were allowed to continue their labours
underneath the derrick until it had been fully set up;
and although both Kennedy and Huot were present

“when the men in charge of the derrick started to lift

the first load, neither of them gave, or caused to be
given, notice to the men working below of their inten-
tion to begin operations with the derrick. The first
load attempted to be lifted was much under the sup-
posed capacity of the derrick when it was in good
condition ; but, when the strain of the load came upon
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it, it broke at a place where it had been cracked before; 1804
and part of it falling upon the men working below Firo

FiLion
‘injured the suppliant’s son so sevérely that he died a -
few days afterwards. QUEEN.

Upon the evidence as to damages it was shown that argument
the suppliant was at the time of the trial a man si;;ty of Counset.
years of age, that he had a wife and several children to
support, to whose maintenance his deceased son had
regularly contributed. That his son at the time of his
death was twenty-two years old, unmarried, and was
living with his father. That the deceased had ‘been
earning a sum of one dollar and twenty-five cents per
day as a labourer. '

The action was brought within one year after the
death of the person injured, and by an ascendant
relation of the deceased duly qualified to bring such
action under the provisions of Article 1056 of the Civil
Code of Lower Canada.

Ma_,rch 20th, 91st and 22nd, 1894.

~ The trial and argument of the case took place at
Montreal.

Coderre, for the suppliant, contended that there was
a clear case of negligence made out by the evidence,
and that the Crown could not escape liability therefor
in view of the provisions of clause (c) of the 16th sec-
tion of The Exchequer Court Act.

There was negligence. on the part of the superm-
tendent in not making a careful inspection of the der-
rick he borrowed before it was set up ; there was negli-
gence on his part and that of his foreman in allowing
the deceased and the rest of his gang to'go to work
underneath where the derrick was being - erected ;
there was negligence in the manner and time of setting
up the derrick. When the crack was heard by the
men there should have been an immediate and ex-
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1894  haustive examination of the whole machine. Notice

Frron should have been given to the men working below
rag When it was intended to start operations with the

QueeN. derrick. The fact that something occurred calling for
;}?E::{ some examination, and the further fact that Huot was
not called by the Crown, and that his answers were
not explained, are matters which cannot be overlooked
in coming to a conclusion on the question of negli-

gence. :

Monk, Q.C., following on the same side, cites City
of Quebec v. The Queen (1) ; Brady v. The Queen (2).

‘The superintendent was guilty of negligence upon the
facts in evidence under Art. 1058 Civil Code, and by
clause (¢) of sec. 16 of The Ezchequer Court Act the doc-
trine of respondeat superior is applied to the Crown in
such a case. [He cites also Art. 1054 C.C.L.C.]

He contends that the respondent should be held
liable for the following reasons: (a) the derrick was
not examined before its erection, as it should have
been; (b) when they began to operate the derrick the
men working below it should have been, as they were
not,warned to leave their dangerous position,—especial-
ly was this necessary when the derrick was an old
one such as this; (c) when the noise as of cracking
was heard while the derrick was being erected, those
in charge of it should not have neglected to exhaust
every means of discovering its cause; (d) the mere
fact of the derrick breaking in the manner and under
the strain it did, shows it was not sound when put up,
which fact the Crown’s servants should have known.
- The suppliant in this case is afforded a locus standi
by Art. 1056 C.C.L.C. He is properly qualified, being
the father of the deceased, to bring the action ; and it
has been brought within the prescribed time.

(1) 2 Ex. C.R. 252. (2) 2 Ex. C.R. 273,




VOL. IV.]  EXCHEQUER COURT REPORTS. 143

The suppliant is entitled to substantial damages. 1894
His deceased son was earning $1.25 per day and at Frrrow

least one-half of that amount was contributed by him o

towards the household expeuses of the suppliant. A QuEsx.

round sum of $1000 would not be an excessive award argument
of Counsel,

of damages. [He cites The Canadian Pacific Ry. Co. —
v. Robinson (1)]. ' '

. Hogg, Q.C., for the respondent contended that the
evidence did not show negligence by an officer or ser-
vant of the Crown within the meaning of clause (¢) of
sec. 16 of The Exzchequer Court Act. Kennedy, the
‘superintendent, was an officer of the®rown, but Huot
his foreman was not ; and it was under the immediate
direction of the latter that the derrick was put up.
The superintendent cannot be charged with negligence
in putting up the derrick when he secured the services
for such work of a man of acknowledged skill and
ability in matteis of this sort. If the evidence shows -
any negligence it is the negligence of Huot, the fore-
man of the works appointed by the superintendent,
and not the negligence of the superintendent himself,
who, as an officer of the Crown, was the only person in
this case whose negligence would bind the ‘Crown.
‘There was no duty upon him which he elther totally
failed to do or negligently performed. '

He cites Wigmore v. Jay (2) ; Municipality of Pictou
v. Geldert (8). . S '

Monk Q.C. replied

BURBIDGE, J. now (Apnl 16th, 1894) dellvered Judg-
ment.

The suppliant brings his pet1t10n of right torecover
damages for the death of his son, Amédée Filion, which
was occasioned by an accident that happened to the

(1) 19 Can. S.C.R. 202. (2) 5 Ex. 354.
(3) [1893] A.C. 524,

e
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latter by the breaking of a derrick beneath which he
was working at some repairs to the Lachine Canal, in
the Province of Quebec. The action is rested upon
clause (¢) of the 16th section of The Exchequer Court
Act, and Articles 10563, 1054 and 1056 of the Civil Code
of Lower Canada.

I have had occasion elsewhere to express my views
at considerable length in regard to the Crown’s liability,
in Canada, for injuries resulting from the negligence
of its officers and servants (1). On that subject I have
nothing to add at present, except that I think it was
the intention ofe Parliament that the Crown should,
within the limitations prescribed in section 16 of The
Eaxchequer Court Act, be liable in any case in which
a subject would, under like circumstances, be liable.

As to the facts of this case, I find in favour of the
supplizint and against the respondent the issuesraised
by the 5th, 6th, 7th, 8th and 9th paragraphs of the
statement in defence. Whatever else may be said, I
think this much may be said, that Kennedy, the super-
intendent of the canal, and Huot, the foreman of the

" workmen, ought not to have commenced work with a.

derrick procured and set up under the circumstances.
existing in this case, without giving some notice or

" warning to the men who were working in the canal,

under the place where the derrick was being set up.
In neglecting to give such warning before subjecting
the derrick to the strain of its first load, they failed to
do what I think might be fairly expected of a prudent
superintendent or foreman reasonably careful of the
limbs and lives of the men whose work he was direct-
ing. I think the case is within the section of The Ez-

(1) ReporTER’S Norr: Nee C. P. 300; Martin v. The Queen,
Brady v. The Queen, 2 Ex. C. R. 2 Ex. C. R. 328; Laweic v. The
273 ; The Corporation of the City of Queen, 3 Ex. C. R. 96 ; Leprohon
Quebec v. The Queen, 2 Ex. C. R. v, The Queen, 4 Ex, C. R. 100.

252 ; Qilchrist v. The Queen, 2 Ex. :
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cheguer Court Act relied upon, and that the claim is one 1894
arising out of the death of a person on a public work, FE}B’:,
resultmg from the negligence of an officer or servant To
of the Crown while acting within the scope of his Qurs.
_daty or employment. Heanonn
It was argued that the supphant could not recover smagment.
because the negligence which was the cause of the
accident, was that of a fellow-servant of the deceased.
At one time it appears to have been thought that such
a Tule formed part of the law of Lower Canada. In
Fuller v. The Grand Trunk Railway Company( ), Mr..
Justice Badgely, and in Bourdeaw v. The Gmrm! Trunk
Raitway Company (2), Mr. Justice Monk, expressed -
_the opinion that a servant of the railway company had
no action for damages against the company-for any
injury he might sustain through the negligence of his-
fellow-servant. But in the case of The Canadian Pacific .-
Railway Company v. Robinson (8), in: which ' the-two
cases mentioned were referred to on the argument, the
present learned Chief Justice of the Supreme Com't of
Canada, [citing Demolombe- (4), and Sourdat (5 )] said
that * according to the best French authont’ieé,”the
rule of the modern English law upon which that
defence is founded, is rejected by the French law, Whlch
governs the decision of such questions in the Provmce
of Quebec.” Sir Frederick Pollock holds the sare view.
Digcussing the rule of the English law, as it stdod.
before 1880, as to the master not being liable to his
servant for the negligence of 'a fellosv-servant, he says .
that “no such doctriné appears to exist.in the 1aw of
any other country in Europe ” (6): o
There will be Judgment for the suppliant for- $1 OOO
and costs. Judgment accordmgl Y.
Solicitors for suppliant : Primeaw § Coderre.
Solicitors for respondent : O’ Connor & Hogg. -

(1) 1 L.C.L.J. 68. . (4) Vol. 31, No. 628.
(2) 2 L.C.L.J. 186. (5) Vol. 2, No. 911.

(3) 14 Can. S.C.R. 114. (6) Pollock on Tarts, p. 88.
~ R o
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TORONTO ADMIRALTY DISTRICT.

.

THE'C.J. MUNRO” AND THE Y HOME RULE.

Salvage—Limitation of action against @ subsequent bond fide purchaser in -
Ontario—Notice of claim—054-55 Vict. c. 29 see. 23 subsec. 4.

An action in rem, against a tug, was brought claiming $800 for salvage
under an alleged agreement made in the Province of Ontario with
the master of the tug at the time the salvage services were
rendered. Subsequently, but before action was brought, the tug
was sold by the Quebec Bank, under a mortgage held by the
bank, to a purchaser who it was alleged bad notice of the claim.
The purchaser paid part cash and gave a mortgage on the vessel
to the bank for the balance which remained unpaid.

The action was not begun until after ninety days from the time when
the alleged claim accrued. )

"The purchaser claimed in his defence the benefit of section 14, subsec-

tion 5, of The Maritime Court Act (R.S.C. ¢, 137), re-enacted by
section &3, suhsection 4, of The Admiralty Act, 1891 (54-55 Viet.
¢. 20) as a bar to the plaintiff’s claim.

HeZd, that as against a bond fide purchaser; the plaintiff’s claim (if any)
was barred, and the lien on the vessel (if any) destroyed, even
though the purchaser had actua! notice of the claim at the time
of, or before, his purchase.

ACTION for salvage.

This action was brought by the owners of the tug
C. J. Munro against the tug Home Rule,to recover $800
under an alleged agreement for salvage service, entered
into at the time of such service with the master of the
Home Rule. _

The Home Rule was afterwards sold under & mortgage
held by the Quebec Bank to a bond fide purchaser for
value, who, however, it was alleged had actual notice
and knowledge of the claim before and at the time of

his purchase.
R
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After the arrest of the vessel, the purchaser inter- 1894

vened and filed a statement of defence which contained Tag C. J,

. ) MoNRO AND
the following clause :(— THE HOME

‘“ The defendant further alleges that in any event he Ruzm.
is a subsequent bond fide purchaser of said ship and that satement
the proceedings for the enforcement of the alleged lien °7 2
or right or remedy ¢n rem in respect of the alleged sal-
vage services, were not begun within 90 days from the
time the same accrued (if it ever did accrue, which the
defendant denies) and the defendant claimsthe benefit
of the statute in that behalf, and the protection afforded
to such purchasers.”

Subsection 5 of section 14 of The Maritime Court Act
is as follows : '

“ No right or remedy iz rem, given by this Act only:
shall be enforced as against any subsequent bond jide
purchaser or mortgagee of a ship, unless the proceedings
are begun within ninety days from the time when the
same accrued.” '

The action was tried before His Honour Judge
McDougall, Local Judge of the Toronto Admiralty Dis-
trict, at St. Catharines, on 6th April, A. D. 1894.

J. C. Rykert, Q. C., for plaintiffs.

R. Gregory Coz, for the vessel and its owner inter-
vening.

Rykert, Q. C.—The defendant purchased with actual
notice and knowledge of the plaintiff’s claim. It cons-
tituted a maritime lien on the vessel, and as the pur-
chager executed a mortgage to secure part of the pur-
chase money, which is still unpaid, the lien can be
enforced against the mortgage. To the extent of the
money still owing on the mortgage, the property has
not passed out of the hands of the mortgagees under
whose mortgage the property was sold.

1015
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Moreover the statute protects only purchasers who
have no notice of the claim.

Coz, contra—These proceedings were not taken until
more than ninety days after the claim, ifany, accrued.

The statute omits the usual words to be found in a
plea of purchase for value without notice, and notice is
immaterial. The policy of the law in relation to mer-
chantshippingis to favourthetransmutation of property
in vessels, as benelicial to commerce. [He cites : Abbot¢
on Shipping (1).]

“ Of ships which are built to plough the sea and not
lie by the walls, commercial nations consider the actual
employment as a matter not merely of private advant-
age to the owners, but of public benefit to the State.”
(2)

In pursuance of the same policy notice of trusts is
not allowed to be registered. (8)

The Quebec Bank are not parties to the action, and no
reliefcan be given against the bank, or the moneys due
the bank under their mortgage.

At ihe conclusion of the case, the learned judge,
while holding that on the merits the defendant was
entitled to succeed, delivered the following judgment
on the statutory defence.

McDouGALL, L. J.—I think in this case it might be
well argued that the services rendered were not pro-
perly salvage services, but a contract for towage from
one point to another. If that view be correct this
action must fail, because towage services do not con-
stitute a maritime lien and therefore do not attach to
the vessel. I think the initial difficulty which the
plaintiff has to contend with is the barrier established
by the clause in the statute which has been preserved

(1) Part1c. 1. ~ (B) Se¢e The Merchant Shipping
(2) Abbott, part 1, c. 3. Act 1854, sec. 43,
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in the new Admiralty Act. I take it the object ofthat 1894
clause is to render vessels more readily marketable, and Tz G, J.
to compel the people to be prompt in the assertion of Dg;;ugo‘ff;
their claims, so that would-be purchasers may bein Ruie.
a position to make a purchase without danger of the measons -
existence of maritime liens springing up after the date mi‘-':em.
of their purchase, and to set a time limit within which
such actions must be brought so far as they affect the

vessel itself. That clause does not act as a statute of
limitations as against the claini, because it leaves the

right in personam undisturbed, but it does not affect-the
question so far as it relates to the remedy iz rem ; and

I take it the scope of the statute is such that a would-

be purchaser might very properly, with full notice ofa

dozen maritime liens against a vessel, refrain from
making his purchase until ninety days had expired

from the date of the last claim that even to his know-

ledge could be in existence ; and theén could take a
conveyance of the vessel free from all claims, if the

parties in possession of such claims had not chosen in

the interval to institute proceedings against the vessel.

In this case the facts are clearly admitted that the

action was not commenced anterior to the ninety days.

In my judgment the vessel was not liable to any such

claim. I think the clause in the statute is very distinct. -
When you find a clause of limitation such as this,
differently worded from those which are commonly

used in other statutes, because it occurs in a maritime
-Act it does not require any new canon of construction

to get at its proper meaning ; the usual clause, as we

all know, for a limitation of that kind to subsequent

bond fide purchasers and mortgagees, is to say, provided

they have got actual notice ; but the statute leaves

those words out expressly, and that must have been

done intentionally. I cannot imagine it to have been

thought that the legislature by omitting those words
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intended to give that clause the same force as if the
words had been there. One must construe: an Act of
Parliament not as you think may have been in the
mind of the legislature, but yon must construe it accord-
ing to the language,of the legislature. Now, this pecu-
liar clause of limitation is only partial and it is very
distinct in terms; it says: “mno right or remedy in
rem given by this Act”—and “ given by this Act”
means all actions within the jurisdiction of the Admi-
ralty Court—* shall be enforced as against subsequent
bond fide purchasers or mortgagees of a ship unless the
proceedings for the enforcement thereof shall begin
within ninety days from the time when the same
accrued.” That does not say no action shall be brought
for the claim, but it says no action shall he brought
against the vessel.

In this case I am very clear in the view that I have
that the vessel s freed from this particular claim which
is sought to be established in this action. If the former
owner of the vessel had been a party to this action, and
a personal judgment sought against him, then I would
have to determine the question probably as to the
amount and the value of these services, and the question
as to whether they were salvage or towage services.
But it seems to me to be unnecessary to determine that
point if this initial question is vital to the plaintiff’s
present action.

The action will be dismissed with costs.

_ Judgment accordingly.
Solicitors for plaintiff: Rykert & Marquis.

Solicitors for the ship and owner intervening: Cox
& Yale.
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BRITISH COLUMBIA ADMIRALTY DISTRICT.

HER MAJESTY THE QUEEN.............PLAINTIFF
AGAINST
THE SHIP “ MINNIE.”

Pelagic sealing—Seal Fishery (North Pacific) Act, 1893, (56-567 Viet.
[U. K.] ¢c. 23) secs. 1,3 and 4—Judicial notice of order in council
thereunder— Protocol of examination of offending ship by Russian war

vessel, sufficiency of—Presence within prohibited zone—Bona fides—
Evidence,

By sec. 1 of the Seal Fishery (North Pavific) Act, 1893, it is provided
that “Her Majesty The Queen may, by order in council, prohibit
during the period specified by the order, the catching .of seals by
British ships in such pa.rts of the seas to which this Act applies as
are specified by order.”

Held, That the court m]ght take cognizance of such order iz council
without proof.

2. By subsec. 3 of sec, 1 of the Act in question the provisions of seca.
103 and 104 of The Merchants Shipping Act, 1854, giving jnrisdic-
tion to colonial Admiralty courts in actions for the condemna-
tion of ships guilty of offences under such Act, are applied to
offences against the first mentioned Act.

3. By the 3rd sec. of the Act in question if was provuied that “ A
statement in writing, purporting to be signed by an officer having

power in pursuance of this Act to stop and examine a ship, as to’

the circumstances under which, or grounds on which, he stopped
and examined the ship, shall be admissible in any proceedings,
civil or criminal, as evidence of the facts or matters therein
stated.” ’

" Qlause 2 of the order in eouncil extended to the *Captain or
other officer ” in command of any war vessel of His “Imperial
Majesty, the Emperor of Russia” all the powers conferred upon
officers of the British Navy by subsec. 4 of sec. 1 of the Act, in
relation to the examination and detention of an offending British
ship.

Held, that where a protocol of the examination of an oﬂ'endmg British
ship by a Bussian vessel did not disclose on its face that the
person who signed the same was an officer in command of .the
examining vessel, or that the vessel was a Russian war vessel,
the court, by reason of it being & matter involving international

151

1894

St
Feb. 7,



152 EXCHEQUER COURT REPORTS. [VOL. 1V.

1894 obligations, must apply the maxim omnia presumuntur rite esse acta

‘E;; and assume that the person who signed the protocol was an officer

QUEEN properly in command of the examining vessel, and that such
v vessel was a Russian war vessel within the meaning of the Act.

THE SHIP 4 A ship, the master of which had notice of the prohibited zone, was
MrwniE. i, .

— found within the waters thereof fully manned and equipped for
Statement sealing, and having on board shooting implements and one seal
of Facts. skin. It, however, did not appear that the seal had been taken

within the zone, ‘

Held, that under the provisions of the Seal Fishery (North Pacific)
Act, 1893, the presence of the ship within the prohibited waters
required the clearest evidence of bona fides to exonerate the master
of an intention to infringe the provisions of the Act, and that as
his explanation of the circumstances was unsatisfactory, the ship
must be condemned.

AGTION_ for condemnation under the Seal Fishery
(North Pacific) Act, 1893 (56-5 Vict. [U.K.] c. 23).

The sections of the Act bearing upon the case are
sufficiently stated in the head-note.

The case turned mainly upon two points:

(1) Whether the protocol of the examination of the
offending ship satisfied the requirements of section 3
of the Act so as to make it evidence of the facts or
matters therein stated ;

(2) Whether the court could take judicial notice of
the Imperial order in council provided for in section
one of the Act and passed in pursuance thereof.

Copies of such protocol and of such clauses of the
order in council as are material to the case are given
below.

“ PROTOCOL OF THE EXAMINATION OF THE SCHOONER
“ Minnie.”

“On this 5/17 day of July, in the year 1893, in lati-
tude 54°, 21’ N, and longitude 168° 38" E., at adistance
of twenty-two miles from the southern extremity
of Copper Island, a schooner under sail was seen at
9 o’clock in the evening, by His Imperial Majesty’s
Transport Yakout, cruising off the Commmander Islands.
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“ On nearing her, she was ordered by' the transport
to bring to, which was promptly done. A whale boat
at once put off from the schooner to the transport with
the mate, who explained that the schooner was English
(that she was) from Victoria (that) her name was
Minnie. For six days she had taken no observations.

“ The Midshipman, Michaelof Raslovlef, was sent for
the examination of the aforesaid schooner, who on his
return to the Transport with the schooner’s skipper,
Julius Mohrhouse, brought with him the log-book and
ship’s papers, and reported (that) they had on the
schooner 12 whale boats, 28 shot-guns and one rifle, and
in the hold only a few seal skins and salt.

“ After an inspection of the aforesaid log-book and
papers, the ship’s Commission, appointed by order of
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the commander of the Transport, on the 5th of July,in "

accordance with N. 42 consisting of the President Lieu-

tenant Grinter, and of the members Lieutenant Dedenef:

and Midshipman Michaelof Raslovlef, found that the
.schooner Minnie (sailing) under the flag of Great Bri-
tain, belonging to Victor Jacobson, (and) under the
command of Julius Mohrhouse, from Victoria, is sailing
for the purpose of sealing by the way (i. e. is engaged
in pelagic sealing) and called before her arrest by the
Transport, at San Juan, Yakoutat and Sand Point, from
which last port she sent the seal skins she had procured
to Victoria.

“ The crew on the schooner consisted of 25 men. In
accordance with the finding of the whole of the afore-
said Commission, in compliance with the principle, ss. 9
of the instructions to a war cruiser in the year 1898 for
the protection of the Russian maritime industries in
the Behring Sea, it was decided that after having seized
the ship’s documents, a temporary certificate be given
to skipper Julius Mohrhouse, with an inscription upon

it of the number and description of the documents
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1894  geized, and that he be ordered to leave the territorial
tne  waters at once and go to Yokohama and there present
Qufm‘ himself to H. B. M’s Consul and inform him that the
Tar Sare documents of the schooner Minnie would be forwarded
MINNIE. 16 the authorities of Gireat Britain.
Stasement (Members Sgd.)
“ MiDsHIPMAN MICHAELOF RASLOVLEF.
“ LIEUTENANT DEDENEF.
Sgd. “PRESIDENT LIEUTENANT GINTER.

“ 1 confirm this document.

Sgd. ¢ CAPTAIN (2 Rapa) SCHMELEVSKY.”

The clauses of the order in council bearing upon
the case are as follows :— _

“ 1. From and after the fourth day of July, one thou-
sand eight hundred and ninety-three, until the first day
of January, one thousand eight hundred and ninety-
four, the catching of seals by British ships is hereby
prohibited within such parts of the seas to which the
recited Act applies, as are comprised within the follow-
ing zones, that is to say (1) a zone of ten marine miles
on all the Russian coasts of Behring Sea and the North
Pacific Ocean, and (2) a zone of thirty marine miles
round the Komandorsky Islands and Tulénew (Robben
Island.) '

“2. The powers which under the recited Act may be
exercised by any Commissioned Officer on full pay in
the Naval Service of Her Majesty, may be exercised by
the Captain or other officer in command of any war
vessel of His Imperial Majesty the Emperor of Russia
in relation to a British ship, and the equipment and
crew and certificate thereof.

The other material facts of the case are stated in the
judgment.

January 20 and 22nd, 1894.

The trial took place at Victoria, B. C., before Mr.
Justice Crease, Deputy Local Judge for the Admiralty
District of British Columbia.
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Pooley, Q. C., for the plaintiff;
Belyea, for the ship.

At the trial Mr. Pooley, on behalf of the plaintiffs,
tendered in evidence the Act and the order in council
passed thereunder.
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[CrEasE, D. L. J. :(—TItis not necessary, Mzr. Pooley, to Jndg-ment.

put in evidence, as you now offer, the Seal Fishery
(North Pacifig) Act, 1898, and the order of Her Majesty
in Council thereunder, dated July 4th, 1893. The
court takes cognizance of them already, and sits now
under these enactments.]

The case was then argued upon the evidence.

CrEasE, D. L. J. now (Februa.ry 7th, 1894,) delivered
judgment.

This was an action fér condemnation under the
Imperial British Seal Fishery (North Pacific) Act, 1898,
and the order in council thereunder, of Tuly 4th, 1893,
of the schooner Minnie (Victor Jacobson, owner, and
Julius Mohrhouse, master) seized by the Imperial
Russian Transport Yekout within the forbidden thirty
mile zone around Kormandorsky Islands, manned and
armed, and having shooting implements and seal skins
on board, and otherwise fully equipped for hunting,
or attempting to hunt or take seals within the pro-
hibited waters aforesaid, in contravention of the above
mentioned enactments. |

The seizure took place in Lat. 54, 21° N., and Long.
168°, 38" K., about 22 miles from the southern extreml-
ty of OOpper Island. A

The statement of claim sets forth the above facts,
and charges that Victor Jacobson and Julius Mohr-
“house had due notice not to enter the prohibited
waters of the North Pacific nor to proceed within a
zone of thirty miles round the Kormandorsky Islands;
that Copper Island is one of the Kormandorsky Islands
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and that at the time of the seizure, the Minnie
was fully manned and equipped for the purpose of
hunting, killing and taking seals, and had on board
thereof shooting implements and seal skins ; that after
the seizure and examination of the said ship and her
papers by the official commission of the said Yakowut it
was decided to seize the said papers,‘and the said
Julius Mohrhouse was directed to proceed with the
Minnie to appear before Her Majesty’s Consul at
Yokohama, and a provisional certificate was given
to the said Julius Mohrhouse; but that he did not
proceed to the port of Yokohama, and report to H.
B. M’s Consul there, but sailed for the port of Victoria,
where he arrived on the 24th August, 1893.

Whereon Captain Hughes-Hallett, R. N, Capiain of
H. M. S. Garnet, claimed her condemnation and that
of her equipment and everything on board for such
contravention, as laid, under the said Seal Fishery Act
and order in council.

In the statement of defence, the defendant denies
that the ship was seized in Lat. 54, 21° N., and Long.
168°, 38" E., as claimed or at any other point within
the prohibited zone; alleging that neither he, nor
Captain Mohrhouse, had any notice whatever not to
enter the prohibited waters in the North Pacific Ocean,
nor to proceed within the prohibited thirty mile zone;
also, while admitting that the Minnie at the time of the
seizure was fully manned and equipped for the pur-
poses mentioned in the statement of claim, alleging
that she had but one seal skin on board when seized.
Healsodenied that the master of the Minnie was directed
to proceed with her to Yokohama by the Captain of the
Yakout ; but that officer merely “ proposed” to him
that he should leave the “said waters and proceed to
Yokohama.” In the alternative, defendant alleges,
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that if it be proved that the Minnie was within the
thirty mile zone when seized (which he denies), the
schooner was not used or employed or intended to be
used or employed therein in killing, hunting or at-
tempting to kill, hunt or take seals therein, in contra-
vention of the said Seal Fishery (North Pacific) Act,
1898, or otherwise, but that the position of the ship,
when seized, was due wholly to stress of weather.

Upon which issue was joined, and the trial took

place before me on the 20th and 22nd of January,
1894. :

The Hon. Mr. Pooley, Q. C. for the Crown then
brought forward the evidence for the plaintiff. The
translation into English of the Russian protocol sent
by the Captain of the Yakout, under the Act for the pur-
poses of the trial, was proved by Mr. Clive Phillips
Woolley, a gentleman certified to have passed in the
Russian language, by Alexander de la Voye for the
Director-Greneral of Military Education, in the College
of the Civil Service Commissioners, in the Mlhtary
Education Division. ‘

He proved the substantial accuracy of the translation,
and in reply to questions from defendant’s counsel, Mr,
Belyea, as to the correctness of the signature of Captain
Shemelevsky, the officer in command of the Yakout,
that the words of confirmation of the protocol were
“ Qot-versh-doo,” in the first person, ““ I confirm ”? (mean-
ing this document) and he then adds his title as captain,
following a contraction, * 2 Rapa,” before Shemelevsky,
which the interpreter conceived might mean, Captain
of the second rank or commander but he was not
certain.

On being asked what Russian word was used which
had been translated © proposed ” in the Russian-English
memorandum -of the seizure, endorsed.by the Russian
Officer in the Minnie's official log—he stated that it was
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1894  “ predpologite "—and was used in the same sense
rae  there as one would employ it in “ turning a man out
Q%EEN —directing him to walk out of the door,” which I take
TuE SEIP it is equivalent to “ordering,” which was the sense
VINNIE.  in which Captain Mohrhouse acted upon and showed
Bepor " he so understood it at the time, Also, that the Russian
ynlgment word used in expressing sailing for the purpose of
sealing en route—which the interpreter had explained

by—(" is engaged in pelagic sealing ”) is *“ doroboo

“ by the way.” If the phrase had been left as ¢ sealing

on or by the way,” it would, to my mind, have exactly
expressed the sense intended, but I have left the
interpolation there—that the translation of the pro-

tocol might go in entire, but be read with the interpre-

ter’s subsequent explanation, which I have just given.

Mr. Belyea objected on bchalf of the ship to the

admission of the protocol as evidence on the grounds :

That it does not .purport to be signed by the proper

officer ; that there is nothing in it to show it has been

signed by the Captain of the Yakout,—nothing in the
document itself to show who the Captain of the Yakout

ot is; and therefore the signature of the Captain is no
proper evidence that it is signed by the Captain of this
particular vessel, the Yakout. True, he argued, the
inference may be that it is, but the fact is not proved ;
and the Act being highly penal, must be construed
strictly. The learned counsel moved for a non-suit on
these grounds, citing R. v. Lowe (1), to show that as
it was a penal statute, it should be construed strictly,
and The Queen v. Wallace (2) where “the copy of the
Dublin Gazette purporting to be printed by the Queen’s
Printers,” being admissible in evidence, “a copy of the
Dublin Gazette printed at the Gazeite office, and
published by authority,” was declared inadmissible.
I noted and over-ruled the objection, and refused to

(1) 15 Cox 286, (2) 17 L C. L. R. 208.
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order a non-suit on the following grounds : The power
of seizing, etc., is under subsec. 5 of sec. 1, of the
British Seal Fishery (North Pacific) Act, 1898, and sec.
2 of the order in council of 1898, which says:  “The
" captain or any officer in command of any war-ship,
may board, search and seize, etc.,” and a statement pur-
porting to be signed by such officer,” as to the circum-
stances, etc., “shall be admissible,” etc.

The Russian officers carrying out the Act must be
- considered in the same light as British officers carrying
out the same duty. It is not only a point of law, but a
matter of international obligation, to treat them so,
and then the principle omnia presumuntur rite esse acta
applies, and throws the onus of disproving on the other
side, and as that, so far, has not been done, the pre-
sumption in its favour not being as yet displaced—the
court admitted the protocol in evidence, and the trial
proceeded. _

The copy of the register of the ship was proved by
Mr. Alexander R. Milne, the Collector of Customs, at
Victoria. (The original was subsequently produced
in court.) Mr. Milne, who has been both judicious
and active in carrying out his portion of the duty in
sealing cases, and has been zealously aided by Captain
Hughes-Hallett, R.N., in enclosing and transmitting,
through H.M.S. Garnet, letters containing warning of
the present arrangement between England and Russia,
and the continuation of the modus vivendi for distribu-
tion, warning the masters and owners of all sealers
against proceeding within the prohibited watets of
the North Pacificand the thirty mile Kormandorsky zone
—addressing letters by that conveyance to the differ-
ent masters, and including in each letter, a copy of
the notices of William Smith, Deputy Minister of
Marine,. of 18th of April, 1893, and (Japté,in Hughes-
Hallett’s notice of the 22nd May, 1898, among them,
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1894  one such letter containing these notices, addressed
Tee to the master of the Minnie, no name, no port. This,
inf“ however, Captain Mohrhouse did not get as it was
TeE Surr returned unopened to the post office. He, however,
Mo, got full notice in another way.

Teoaons The chief dependence of the master of the Minnie
TR in the defence, which was admirably conducted in
every respect by his counsel, Mr. Belyea—was on his
ship’s log, hereinafter called “ the log,” to distinguish
it from the official log, which contained no entry
beyond his appointment, at Sand Point, on the 27th
June, 1893, as master in the place of Victor Jacobson,
the owner, who had been previously acting as master,
and the Russian-English memorandum of the ship’s

papers detained, and of the seizure by the Russians.

" A little examination into the mode of making up
this log, shows that very little dependence can be
placed upon it.

Usually and properly the log is kept by the first
mate, and dictated, checked, or countersigned, as the
case may be, by the captain, or wice versa; and when
there is no mate, then by some able seaman on board ;
but here, according to Captain Mohrhouse’s evidence,
whether by design or accident, the log was kept by
him, as master and mate alone. His evidence also is
that he kept the log according to mautical time, in his
handwriting alone and unchecked. He says, “ I kept
the log of the vessel myself and entered merely the
position of the vessel and the state of the weather.”

The time he has to account for is from the 11th,
July to the seizure off Copper Island on the 17th, six
days, (during which the protocol says the captain had
admitted, he had taken no observation). According
to this log, on Monday, the 10th of July, 1898, the
Minnie was by observation in Lat. 51, 33, N.; Long.
175, 25, B. On Tuesday, 11th July sighted Aggattn
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Island, S. E. point bearing N. N. E,, di\stan't 2 miles, 1894

lat. 52, 18, N. ; long. 173, 23, E. Trn
That gave them their position accurately on the 11th QUE"‘N

July, 1893, as a point of departure. TEE SHIP
On the 12th of July (by dead reckoning) lat. 51, 54, MINNIE.

N.; long. 173, 5, Li. Roavons

for

011 the 13th, when he spoke the May Belle and com- ¥adgment.
pared chronometers with her, and found they tallied, ~
the Minnie was in lat. 52, 08; long. 171,51.

On the 14th, (by dead reckoning) in lat. 52. 55, N. ;
long. 169, 28, E.

On the 15th, she was in lat. 58, 26 N.; accordmg to
this log, and long. 169, 75, B

Sunday, 16th—In lat. 53, 30, N.; long. 168, 33, E.

Monday, 17th—In lat. 53, 40, N.; long. 168, 45 E.
(The seizure was on the evening of the 17th, at 9
o’clock.) ’

The position of the Mirnie was not marked in the
log by the captain on Tuesday at noon, but she was
supposed by him to be in the same position as the day
before, as he thought she had not made any headway.

. In the evening of Tuesday, at 9 p.m., he put her
position at 53, 49, N., and long. 168, 41, E.

On reference to the chart in use on the ship, Whlch
consisted of three parts, Captain Mohrhouse says : “ 1
marked the position each day with a dot; most are
marked, some are rubbed out,” (and some marks rubbed
out, I would add, present the appearance of being
entirely new, and, being in a different place from some
of the dots rubbed out, destroy its authority as a guide
to positions marked on the chart at the time.) The
seizure was at 9 p.m. (he says) on Monday, the 17th.
He was detained until one o’clock a.m. on Tuesday,
and then set free.

The weather during all that time that I have been
speaking of, viz.: from the 11th of July to the seizure,

had been cloudy, overcast and foggy, with occasmnal
II .

P
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strong winds, from 8. and W., so that no observation
could be taken, and no land had been seen since sight-
ing Agattu Island and taking her departure thence.
Little, indeed, no allowance was recorded in the calcu-
lation in this log, whatever deduction he may have
made in sailing, for the current known to the captain
by two years previous experience, which there, in strong
S. W. winds, goes very strongly to the N. E. with pro-
portionate drifting in that direction—an element in
fixing the Minnie’s position which deserved a special
notice. Moreover, Captain Mohrhouse, who claims
that he used nautical (or sea) time, in compiling his log,
diverges all through the log occasionally into civil time.
Now the difference between the two kinds of time is so
great that a short notice of it, becomes unavoidable. The
nautical or sea day, begins at noon, or twelve hours
before the civil day. It is divided into two parts of
twelve hours each, the former being marked p.m. and
the latter a.m.

This mode of reckoning arises from the custom of
seamen dating their log for the preceeding twenty-four
hours, the same as the civil day ; so that occurrences,
which happen, for instance, on Monday, 21st, afternoon,
are entered in the log, marked Tuesday, the 22nd—in
short the noon of the astronomical day and the end of
the nautical day, take place at the same moment.

As some of Captain Mohrhouse’s observations in his
log were madein harbour, (as in the port at Sand Point),
it is necessary also to mention that in harbour work
(i.e., remarks logged in harbour) the day is estimated
according to the civil reckoning, as on shore, that is,

from midnight to midnight ; but at sea the day’s work

being made up at noon, is dated the same as the civil
day, so that the day’s work marked Monday, began on
Sunday, at noon, and ended on Monday, at noon ;
hence the day by the ship’s reckoning, which is called
the nautical day, begins twelve hours before the civil
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day, the first twelve being p.m. and the other twelve
hours a.m., or before noon. And this difference in cal-
culating time has introduced an additional element of
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uncertainty into his log, and consequently in even the T Sxre

approximate accuracy of his conclusions and position.

For instance, as asample of this : On leaving Victoria
at noon on the last day of February, the entry is made
as on the first day of March. '

The boarding of the Corwin at noon on the 16th of
June, is recorded on the 16th.

Sailing from Yakoutat, a port on the way up North,
on the 28th May, although at one p.m., is entered on
the 28th.

The arrival at Sand Point on the 17th of June, at 5
pam. is entered on the log on the 17th.

The mecting with the Vivae on the morning of the
18th July at eight o’clock, ‘is entered on the log on the
19th, which according to the evidence, is incorrect.

The inference from all these considerations, and from
the evidence, I find, is irresistible, that no relianceisto
be placed on Captain Mohrhouse’s account that, when
seized, he was without the thirty mile zone.

Nor does Captain Anderson’s clear and manly account
of the mode in which he found himsélf in his schooner
the Vive a few miles within the zone, and the speed
with which he got out of it, and their sighting each
other, and subsequent meeting, in the least strengthen
Captain Mohrhouse’s contention that he was outside
when seized. And the inference is reasonable (thongh
not certain, as he lowered his jib,) that when he (Captain

Anderson) saw the Russian steamer, they also saw him,

and if they did, considered him outside the zone, and
8o not seizable.

The protocol distinctly states the Minnie was 22 miles
within the zone, in the latitude and longitude I have
set out. The Yakout was only three hours out of port

and being worked by steam, was independent of wind
iy

Minyim.

Reasons
for

Judgment,
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and tide, and its officers presumably, intimately ac-
quainted with the current there, and the inference is
that they could not be mistaken in their position; and
the hasty memo. of 8 o'clock given by the Russian
captain to Mohrhouse, on a tiny slip of paper, was, I
think, clearly a mistake for 9 o’clock, and I therefore
find that, beyond a doubt, the Minnie was taken at that
particular spot, 22 miles south of Copper Island, within
the zone.

" And what was she doing there ? Captain Jacobson,
the owner, whose evidence was delivered in an emin-
ently untruthful manner, which 1 think must have
surprised the learned counsel who so steadily and
earnestly advanced every possible argument for the
defence—as it certainly did the court—knew perfectly
well of the thirty mile zone, and even, though very
roughly, pencilled out a zone of his own on the ship’s
chart, though not a thirty mile zone, as a thirty mile
zone. Moreover, he had been on board the Triumph
the well-known master of which, Captain Clarence
Cox, had been furnished by Captain Hughes-Hallett
with one or more copies of Mr. Williarn Smith’s and
his own public warning to sealers for distribution,
and had engaged to communicate the warning io all
the sealers he encountered, and presumably must have
done so to him ; and it is a matter of common know-
ledge and has been before the court, that in several
known cases, and on several occasions, during 1893 he
had honourably discharged this obligation, so that it
is in the highest degree unlikely that he would have
omitted either Captain Jacobson or Captain Mohrhouse,
when either came aboard his ship, from this friendly
service.

Moreover, Captain Mohrhouse, in his evidence, con-
fesses to knowing the danger of sealing near the thirty
mile zone until he could get an observation, a practical
admission which speaks for itself.
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* Yet on the very day of seizure, he puts down all his -

boats, each with two expert persons in it, for Indian
women are as good, if not better, canoeists than the
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men, under the pretense of washing decks, which to Tr= Sarp

his shame, be it said, he avowed as a reason, had been
dirty for some three weeks; and we have only his
word for it, that they did not take guns with them,
and not a single witness of the twenty-three or twenty-
four who were there, was brought forward to corro-
borate him. It is sworn that Mohrhouse was picked
out by the owner to redeem his previous ill-luck in
sealing, Captain Jacobson well knowing that he
(Captain Mohrhouse) had already brought other sealers
into trouble in a similar manner. ‘

It is well known, and is so stated in the negotiations
which preceded the passage of the Act, that recent
events in Behring Sea had sent a cloud of fleet and
daring schooners, some of them making even eleven
and twelve knots an hour, admirably manned and
commanded, hovering like hawks, and covered with
a cloud of canvas, all around the thirty mile zone
about the Kormandorsky Islands. And it was ne-
‘cessary to guard against any of them, to whom the

. risk itself would be an attraction, slipping inside the
thirty miles of feeding ground, set aside for the seals
which might chance to frequent the Kormandorsky
Islands, running the risk of capture, in order to secure
a rich but forbidden harvest of seal skins.’

The statement of claim alleges that in this instance,
the Minnie at the time and place of seizure, was fully
manned and equipped for the purpose of hunting,
killing and taking seals, and it has Jbeen proved that,
after duenotice, she wasso found manned and équipped
for that purpose, within the thirty mile zone.

Section 6 of the Seal Fishery (North Pacific) Act,

1898, above cited, enacts that, “if during the period,”

MinNIE.

Reasons

for

Judgment.
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(that is between the 4th July, 1893, and 81st Dec., 1893
—here it was the 17th July, 1893) ““and within the sea
specified by the order in council,” viz.: the thirty mile
zone, *“ a British ship is found, having on board there-
of, fishing or shooting implements or seal skins, or
bodies of seal, it shall lie on the master or owner of
such ship to show that the ship was not used or em-
ployed in contravention of this Act.” And that has
certainly not been shown to me as a jury by the
evidence adduced by the defence. If Captain Mohr-
house had been sincere in his desire to keep outside of
the forbidden waters, his vessel’'s head wounld have
been put the other way, away from and not towards
the island, until he had ascertained his position by
observation. If such flimsy excuses as his, supported
by such equivocal testimony, were to be allowed to
prevail, sealers would only have, in that foggy climate
(especially so on the south-west side of Copper Island)
to allege stress of weather, to make the Act, framed to
repel their intrusion within the zone, a dead letter;
and thus render nugatory an honourable understand-

~ ing between England and a friendly nation, whose

officers, so far as we have seen, in carrying out the pro- -
visions of this particular Act (and I am guided solely
in my consideration and decision by this Act) have
treated British subjects with every courtesy and con-
sideration.

"As a jury, I find that the presnmption which the
portion of the Act I have cited raises of the liability
of the defendant, has not been displaced.

The lesson which this law teaches has yet to be
learned, and the present is a case, wherein from the
total absence of bona fides in the defendant from first
to last, it has become the duty of the court to enforce
the provisions of the law.
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I do not take into consideration in forming the pre-
sent judgment, the question of what may be deemed
the disobedience of what I consider the order or
direction of the Captain of the Yakout, that the master

of the Minnie should report himselfto H. B. M’s. Consul’

at Yokohama, where there is a good and competent
court to deal with the case, as no penalty thereforis
sought to be enforced.

I pronounce, therefore, in favour of the Grown and
decree the condemmnation of the ship Minnie and her
equipment and everything on board of her, and the
proceeds thereof, on the ground that the said ship,
was, at the time of the seizure thereof, within the pro-
hibited waters of Behring Sea or the North Pacific
Ocean, that is to say, within a zone of thirty marine
miles around the Kormandorsky Islands, as defined by
the order in council, dated the 4th day of July, 1898,
made by Her Majesty the Queen in pursuance of the
Seal Fishery (North Pacific) Act, 1893, fully manned
and equipped for killing, taking and hunting seals,
and had on board shooting implements and one seal
skin, and that the said ship was used and employed in
taking, killing, or hunting, or attempting to kill or
take seals within the prohibited waters aforesaid. The
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proportion in which the proceeds are to be distributed, .

I reserve for further consideration. No costs on either
side.

Judgment accordingly.*

Solicitors for plaintiff: C. E. Pooley.
Solicitor for ship: A. L. Belyea.

* RErorTER’s NOTE: On appeal to the Supreme Court of Canada
[Present, Strong, C.J., Fournier, Tascherean, Sedgewick and King, JJ.]
by the owner of the condemned ship, this ]udgment was affirmed
and the appeal dismissed, with costs.
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GEORGE A.GRIER, or THE QITY OF
MONTREAL, IN HIS QUALITY OF CUR-
ATOR TO THE TATE ESTATE, HAVING
BEEN DULY APPOINTED. AS SUCH,
ACCORDING TO LAW, To WILLIAM,
WILBERFORCE TATE & GEORGE P .
HENRY TATE, or THE CITY OF LAINTIFF ;
MONTREAL, HEIRS AND REPRESENTA-
TIVES OF THE LATE WILLIAM TATE
AND GEORGE TATE, BoTH OF THE
sSAID CiTY oF MONTREAL, IN THEIR
LIFE TIME, NOW DECEASED....c.ccce0nus

AND

HER MAJESTY THE QUEEN............ DEFENDANT.

Lease by Crown— Proviso for compensation on cuncellation—Building and

Fixtures— Construction.

The Crown, represented by the Commissioners of Public Works for the

Province of Quebec, in the year 1851, demised certain lands in
the City of Montreal to the plaintiff’s predecessors in title for the
purpose of being used for the construction of a dock and ship-
yard for the building, reception, and repair of vessels, The lease
contained a proviso for its cancellation under certain circum-
stances, upon the lessors or their successors in office paying to
the “lessers, their executors, administrators or assigns, the then
“ value (with an addition of ten per cent thereon) of all the busldings
“and fistures that shall be theresn erected and belonging to the said
“ lossees.”’

Held, that the words “buildings and fixtures” in the proviso were

large enough to include not only what were buildings, in the
ordinary acceptation of the term, and the dock itself, but also
whatever was accessory to, and necessary for the use of, such
buildings and dock.

THIS was a claim for compensation arising out of a
-demise of lands and water-power.

The facts of the case are stated in the judgment.

On the 12th day of December, 1893, the case was sent
to C. C. Gregory, Esq., as special referee for examina-

-
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tion and report.' On the 4th January, 1894, he reported 1804
‘the value of the buildings and fixtures mentioned in  Grmn
the lease to be $80,474.56. From this report an appeal 'Is;lm
was taken to the court. _ QUEEN,

———

- January, 29th, 1894. Roasona

for
A motion for judgment and a motion by way of Frdgment.

appeal from the report of the Referee were now heard.
April, 9th, 1894,

It was ordered that further evidence be taken before
the Registrar.

June, 4th, 1894.

Further evidence having been taken, the motion
for judgment and that by way of appeal from the
Referee’s Report was now re-argued.

Hogg, Q.C., in support of motion, refers to Woodfall
on Landlord and Tenant (1) and cases there cited.

Greenshields, contra, cites Arts. 879-380 and 567 to
682 C. C. L. C.; Philion v. Bisson (2); Grand Trunk
Railway Company v. Eastern Townships' Bank (8);
Woofall on Landlord and Tenant (4).

L]

BURBIDGE, J. now (June 18th, 1894) delivered judg-
ment. , ‘ S

The questions to be determined in this case have re-
ference to the construction of the words “ buildings
and fixtures ” occurring in a lease passed before notaries
at the City of Montreal, in the Province of Quebec, on
the 18th of March, 1851, between the Commissioners
of Public Works, acting for Her Majesty, of the first
part, and George Tate and William Tate of the said
city, shipbuilders, of the second part. The main in-
quiry is: are the docks and other works accessory
thereto, which the lessees constructed on the demised
premises, within the meaning of the expression * build-

(1) P. 396. . - (3) 10L.C. T 1.
(2) 23 L. C. J. 32. (4) ed. 1889 pp. 646-649.
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ings and fixtures,” and though these words are not
perhaps the most apt or happy terms that could be-
chosen to describe a dock, the question must, it seems
to me, be resolved in the affirmative. _

By the lease in question the Commissioners of Pub-
lic Works demised to the lessees, their executors, ad-
ministrators and assigns a lot of land at Montreal,
adjoining the Lachine Canal to be employed as a dock
and shipyard for the building, reception and repair
of vessels

“and other purposes with and forming part of the works of such
“ dock and shipyard, together with the nuse and enjoyment of so much
“ of the surplus water passing and to pass through the said canal as
“should be sufficient for the working of the said docks, and also
“ to drive and propel four run of ordinary mill stones, for the purpose
“of propelling taws and machines for dressing and preparing timber
“ for the use of the said dockyard, or for any other uses for which
‘“ that material may be applied.”’

The main object, apparently, of the lease was the
construction of the docks, to which the mills for the
sawing or dressing of timber were to be subsidiary.
At the time the parties io the lease had in contempla-
tion the tonstruction of two docks and a basin. One
dock was intended for the accommodation of sea-going
vessels, and was to be constructed of a sufficient depth
to admit of the largest class of vesselss that might be
expected to come to Montreal after Lake St. Peter should
have been deepened. The second dock was to be of
sufficient capacity to accommodate vessels of the largest
class navigating the St. Lawrence canals. Connected
with dock number two, as the latter was designated,
it was proposed to construct a basin about two hundred
feet square, and excavated to the same depth. Dock
number two was to be commenced immediately and to
be completed and ready for use by the first of Septem-
ber, 1851. If it should appear necessary to the Com-
missioners, dock number one should be built and be
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ready for use by September 1st, 1852, and the basin
connected with dock number two not later than a year
from the latter date. The general arrangement and
disposition of the docks and basin should, it was agreed,
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be in accordance with a general plan annexed to the measons
. .. : for
lease. The admission or entrance gates of the docks Sudgment.

.were to be forty-five feet in width, and were to be con-

structed in the same substantial and permanent man- -

ner as those of the canal locks, and in accordance with
detailed plans to be approved df by the Commissioners,
and under the superintendence of their engineer. The
walls of the recess, for a distance of twelve feet at each
end, were to be built of solid masonry of the same
character as that of the locks of the canal. And the
head gates, head and tail races, the conduits for dis-
charging water from the docks and basin, and all other
works mentioned in the lease were to be constructed
by the lessees, at their own cost and expense, under
the sanction and approval of the Commnissioners and
their engineer. The lease was made for a term of
twenty-one years from the first day of January, 1851,
renewable for ever by like terms of twenty-one years,
subject on each renewal to the determination, in the
manner prescribed, of the amount of the annual rent,
and subject to the following proviso :—

Provided always that if at any time hereafter it shall be determined
by the said Commissioners of Public Works, or their successorsin office,
that the said lot and flow of surplus water, or any part thereof are or
is required for the use of the said canal, or for any public purpose
whatever, thereupon, on reasonable notice (of not less than three
calendar months) being given to the said lessees their executors, admi-
nistrators, or assigns, by the said Commissioners ox their successors, to
that effect, this lease or the lease for the term then current, and all
matters herein or therein contained, shall cease and be void and the
said Commissioners, or their successorsin office, shall pay, or cause to
be paid unto the said lessees their executors, administrators or assigns

the then value (with an addition of ten per' cent thereon) of all the
buildings and fixtures that shall be thereon egected and belonging
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to the said lessees their executors, administrators or assigns according
to a valuation thereof, to be made by arbitrators, one of whomn to be
chosen by the said Commissioners vr their successors as afuresaid,
another by the said lessees their executors, administrators or assigns,
and the third by the said arbitrators so nominated as aforesaid befure
entering on the said arbitration, and the decision of the said arbitra-
tors, or a majority of them, shall be final.

On the 6th of June, 1892, an order in council was -
passed giving authority to the Minister of Railways
and Canals, the successor in office of the Commissioners
of Public Works, to determine the lease under an
arrangement made with the plaintiffs, the person
entitled to the term, that a new lease of a portion of
the property should be granted to them, and that with
respect to the assessment of the compensation to be
paid to them, this court should be substituted for the

arbitrators contemplated by the lease. The claim

. arising on that state of facts was, on the 9th September

following, referred by the Minister to the court. On
the 29th November, 1892, the lease was determined
accordingly, and on the st of April, 1893, the plaintiffs
filed their claim. The case came on for trial on the
27th of November, 1893, but as it appeared that the
terms of the new lease to be made to the plaintiffs had
not been settled, and as it was thought that such terms
might be an element to be taken into account in
determining the amount of compensation to which the
plaintiffs were entitled, the hearing was enlarged to
give the parties an opportunity to agree upon such
terms. In the end they agreed that the Crown should
resume possession of the whole property, the court to
determine the value of the buildings and fixtures
thereon in accordance with the terms of the lease of
March 18th, 1851. That, it will be observed, is not in
all respects the claim that was referred to the court,
and some doubt might perhaps be entertained as to
how far and in what capacity the court isseized of the
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matter. It is clear, however, that the claim arises out
" of a contract entered into on behalf of the Crown

(1), and no doubt it is open to the parties to forego

the award of arbitrators for which the lease made pro-
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vision. As the parties are agreed, there is not, I think, measons

for

any grave objection to the court exercising the jurisdic- Juagment.

tion it is invited to exercise, and resolving as best it
can the questions now submitted for its determination.

If the substantive “building " had, in ordinary useé
and acceptation, as large a meaning as the verb “to
build” the question raised would not be debatable.
One may speak with equal propriety of building a
dock, and a house. We build walls and fences. Nor
is the use of wood or stone, or any like material, of
necessity involved in the conception of building.
We build dykes of earth to recover or defend lands from
the sea, and earth works for many purposes. But the
term “ building " has commonly a more limited signifi-
cation. Worcesler defines it as ““ a structure or edifice ”;
Webster, as ‘“a fabric or edifice constructed; a thing
“built, as a house, a church, &c.”’; and the Century
Dictionary, as * a fabric built or constructed; a struc-
‘““ture; an edifice; as commonly understood, a house
“ for residence, business or public use, or for shelter for
‘“ animals or storage of goods. Inlaw anything erected
“ by art, and fixed upon or in the soil, composed of dif-
“ferent pieces connected together and designed for per-
“ manent use in the position in which itis so fixed. Thus

“g pole fixed in the earth is not a building but a fence or .

“awallis.” The latter definition finds some support in
Rogers on Elections (2) where it is stated on the author-
ity of Powell v. Boraston (3) that though the words
“other buildings ” in the 27th section of The Reform
Act 1832 (4), are not to be extended to their limits,

(1) Sec 50-51 Vict., c. 16,8.15.  (3) 34 L.J. C. P. 73; 18 C. B..

' (2) P, 112. ' N. 8. 175; H. & P. 179.
(4) 2 &3 Wm. IV, c. 45.




EXCHEQUER COURT REPORTS. [VOL. 1V.

which would include bridges, garden walls, and the
like, yet if the building is adapted for the industry
which the voter carries on, and has that degree of
durability which is included in the idea of a building,
it is sufficient. But it will be observed that the view
that the word “buildings” would, unless restrained
by the context, include “bridges, garden walls, and
the like” must be taken to be that of the author, for
there is, I think, nothing to that effect in the judg-
ment of the court. In the Lyme Regis case (1), it was
held that a limekiln excavated in a cliff to the depth
of twelve or fifteen feet, the interior of which was
lined with masonry, and which had no roof, but was
open to the sky, was a building within the meaning
of the section of the Act mentioned. Mr. Talbot in
support of the challenged vote, argued that a roof is
an essential part of a building only where it is neces-
sary for the purposes to which the building is applied,
and not where from the nature of the trade carried on
within it, no such covering is required, or even possi-
ble; and he added that such a limitation of the word
“building ' as was contended for in that case would
exclude no less an edifice than the Colosseum.

" By the 38rd section of the Act of the United King-
dom, 8 & 4 Wm. IV, chapter 90, it was provided that
owners and occupiers of houses and buildings and
property (other than land) ratable to the relief of the
poor, should be rated at and pay a rate in the pound
three times greater than that at which the owners and
occupiers of land were rated. The class of property
thus subjected to the higher rate was considered in
Peto v. West Ham (2). The question to be determined
in that case was whether of the 165 acres on which
the Victoria London Docks were built, the 95 acres
which formed the wet-dock, tidal basin and canal,

(1) Bar. & Aust. 486. (2) 2 EL & EL 144.
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of ‘the section. The court were agreed that the word w 2‘;;};3

‘ property ” should, in accordance with the general Tog
rule as to the construction of specific words followed Quzex.
by general terms, be limited to property of the same geasons
sort as houses and buildings, and that the locks, jetties suagment.
and warehouses were of that class of property. There
was however a difference of opinion as to the dock
and basin, the ma._jority of the court (Lord Campbell, C.
J., Wightman and Crompton, JJ .—Erle, J. dissefiting)
holding that the latter also were within the statute.
In a later case arising on the same section of the Act,
it was held that a canal and towing path was not
“ property other than land ” (The Queen v. The Neath
Canal Navigation Company) (1). The canal, said Mr.
Justice Blackburn in that case,

cannot with any propriety-be held to be part .of the drydock. It is

no more a building than a high road is a building. Would any one

coutend that a private road for which the owner might be licensed to ¢
collect rates from persons passing over it, was ratable ag anything but
land 7 The masonry on the sides of the canal is not sufficient to con-
stitute it a “building ;” this must always be a question of degree.
Thus a T.ondon street, if it could in any \.vay be rated, though paved
and faced with stone work would yet be *land ”’ whilst the Holborn
Viaduct would be held to be a building. '

In Stevens v. Gourlay (2), the meaning of the word
“ building ” was discussed at some length. There the
question was whether a structure of wood, sixteen feet
by thirteen feet in size, laid upon timbers upon the
surface of the ground and intended to be permanently
used as a shop, was a building within' the Act, 18 &
19 Vict. c. 122. This is what Mr. Justice Byles said :(—

And that brings us to" the very difficult inquiry, what is a “ build-
ing” 1 Now the verb “to build *’ is often used in a wider sense than
the substantive “building.” Thus, a ship or a barge builder is said to
build a ship or a barge, a coach-builder to build a carriage ; so birds

v

(1) 0 L. J. (N, 8) M. C. 197.  (2) 7 C.B.N.S, 99.
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1894  are said to build nests; but neither of these wlien constructed can be
pandy called a “building.” It is a well-established rule, that the words of an
. Act of Parliament, like those of any other ifistrument, must if possible
THE  be construed to their ordinary grammatical sense. The imperfection
QUEEN. ¢ human language renders it not only difficult, but absolutely impos-
Reasons sible, to define the word “building ”” with any approach to accuracy.
Judgment. One may say of this or that structure, this or that is not a building ;
—  but no general definition can be given ; and our lexicographers do not
ettempt it. Without, therefore, presuming to do what others have
failed to do, I may venture to suggest, that, by a “building ” is usually
understood a structure of considerable size, and intended to be per-
manen?, or at least to endure for a considerable time. A church,
whether constructed of iron or wood, undoubtedly is a building. So,
& “cow-house ”” or “stable” has been held to be a building, the occu-
pation of which as a tenant entitles the parties to be registered asa
voter under the 27th section of The Reform Act,2 W. 4, ¢.45. On the
other hand, it is equally clear that a bird-cage isnot a huilding, neither
is a wig-box, or a dog-kennel, or a hen-coop—the very value of these
things being their portability. It seems to me that the structure in
question, which was erected for a shop, and is of considerable dimen-
sions, and intended for the use of human creatures, is clearly a * build-

ing” in the common and ordinary understanding of the word.

In Thompson v. The Sunderland Gas Company (1) it was
held by the Court of Appeal that certain arches occu-
pied by the plaintiff as cellars over which the road
abutting his premises passed, were “ buildings ” within
the meaning of 10 Vict. c. 15, s. 7, which provided that
nothing in the Act should authorize the defendants to
lay down or place any pipe or other works into, through
or against, any building, or in any land not dedicated
to the public use, without the consent of the owners
and occupiers thereof. In another case, in re Broad-
water Estate(2) the question was mooted as to whether
a “silo” was a building within the meaning of the
words ““ farmhouses, offices and outbuildings and other
buildings for farm purposes” occurring in The Settled
Land Act, 1882 (s. 25 (XI) ). It was not necessary to
decide the question, but Lord Justice Cotton said that

(1) L.R. 2 Ex. Div. 429, (2) 54 L.J, Ch. 1105,
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possibly a “silo” might be a building within the 1894

meaning of the Act. . GRIER
Of American cases, Truesdell v. Gay (1), in the Su- v

preme Court of Massachusetts, is an instance of a more- QEI?I;EN.
limited meaning being given to the word, and Wright measons
v. Evans (2), in the New York Court of Common Pleas, Sudgment.
of a wide construction of the term. In the former case
it was held that a stone wall built near and around a
furnace to protect it was not a building within the
Massachusetts statute of 1851, c. 343, s. 1, which gave -
a lien for labour performed in erecting or repairing
any building. “Taken in its broadest sense” it was
said in that case (8), ‘“the word building can only
mean an erection intended for use and occupation as an
habitation, or for some purpose of trade, manufacture,
ornament or use constituting a fabric, or edifice, such
as a house, a store, a church, a shed.” In Wright v.
‘Evans (2) in view of the intention of the parties
“ gathered from the whole instrument and subject
matter ” it was thought that a wooden fence twentiy"
feet high was a building within the meaning of the
covenant on which the plaintiff relied. * The law,”
says Baconin a passage cited in supporiof the decision
in the case, *“ will rather do violence to the words than
break through the intention of the parties (4).”

The cases have been referred to at this length not
because they assist us to a definition of the word
“building ” but because they show, I think, that the
term is not one that by reason of any absolute or well-
defined meaning attaching to it can be taken of itself
to determine the intention of the parties to the coyenant
in question in this case. I shall have occasion to refer
again to what that intention appears to have been, as

{{) 13 Gray, 311. (3) 13 Gray at p. 312.
(2) Abb. P.R. (N.8.) 308, - t4) Baecon’s Abr, Leases (K.)

2
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1894  collected from the lease as a whole, but at present, and
Grr before leaving the discussion of the word itself, it will

'Fim be convenient to notice a circumstance, on which Mr,
Queey. Hogg for the Crown relied, that the term “ building ”
occurs elsewhere in the lease, and in each case, I think,

Reasons

Juagment. 101 the more restricted sense that wehave seen sometimes
=  attaches to it. In one paragraph of the lease there
was a covenant against erecting any building within
ten feet of the dock, wall or towing-path, to which
there was an exception in case the building projected
over the passage way in such a manner as to leave the
latter free. Then in the sixth paragraph of the lease
there was a covenant that the buildings which the
lessces might erect upon the lot of land leased tothem
should be commenced within twelve calendar months
and completed within a reasonable time thereafter ;
‘other provision being made for the commencement and
completion of the docks and basin. It was also pro-
vided that every such building should be subject in
all respects to the municipal by-laws and regulations
of the locality in which it should be situated, and
should be made fireproof, built of brick or stone, and
covered with metal with the exception of the sheds
necessary to be built thereon. There can be no doubt
that in these cases the word “building” was used in
the common and narrower signification of the term,
and, so far, I agree this affords an argument in favour
of the defendant’s contention.

Comingthen to the word * fixtures "’ it will be noticed
that it is a term that is used with diverse and contrary
meanings. As used in law it is defined in the Century
Dictionary as * 2 personal chatiel annexed or fastened
“to real property. In regard to the right of sever-
““ ance and removal the term is used in two directly
“ contradictory senses: (@) A chattel so annexed,
*‘which has thereby become in law part of the real
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o« property and cannot legally be severed and removed
“ without the consent of the owner of the real property.
“This was the original use. (b) A personal chattel so
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“annexed but which remains in law a chattel, and Qumex.

“may be severed and removed at will by the person Roasons
. . . or

“who has annexed it, or his representative.” TheJndgment.

ambiguity of this word is of course the subject of com--
ment by the text-writers [see Brown’s Law of Fiztures
(1) ; Amos & Ferard on Fixtures (2)]. Parke, B. in Sheen
v.Rickie (3), discussing the term, said that it did not

necessarily follow that the word “fixtures” must import .

things affixed to the freehold. It had not necessarily
acquired that sense. It was a very modern word, and
was generally understood to comprehend  any article
which a tenant had a power of removing ; but even that
wasnot its necessary meaning. It only meant something
fixed to another.. In ez parie Barclay (4), Lord Chan-
cellor Cranworth, speaking for himself and the Lords
Justices, Knight Bruce and Turner, said in that case
the question was as to fixtures, trade fixtures, or, what
he might call domestic fixtures, and that by the term
“ fixtures ” they understood such things as are ordin-
arily affixed to the freehold for the convenience of the
occupier, and which may be removed without material

injury to the frechold, such as machinery, using a

generic term, and, in a house, grates, cupboards and
other like things. In othercases, and itis not necessary
to refer to them, we find the word used with the
meaning that first attached to it, ¢.. things so affixed
to the realty as to be deemed part of it. We speak of
the landlord’s  fixtures ” and mean one thing ; of the
tenant’s “fixtures ” and mean another. Even when we
use the word in its modern sense of things that may
legally be severed from the freehold and removed, we

(1) Chapter 1. R (3) 5 M. & W. 175.

(2) 1})2. 1&2. (4) 5 De G. M. &.G. 403,
12
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have to inquire in what relation the parties whose
rights are in dispute stand to each other; and apply
one rule to the landlord and his tenant, and another to
the executor and heir at law, or to the wvendor and
vendee.

In the lease under discussion the word “ fixtures”
was not, it seems to me, used in the sense of the things
which the lessees on the determination of the term
might sever and remove, but rather in the earlier sense
of things affixed to the freehold, and actually or con-

. struclively annexed thereto. The Commissioners of

Public Works and their successors in office had it in
their power at any time to put an end to a going con-
cern or business of a kind that could not readily be
removed to any other site; and it was intended, I have
no doubt, that in such an event the Crown should
take the docks and mills and their accessories in the
condition in which they then were, making compensa-
tion therefor as provided in the lease. It was agreed
that the Crown should pay for “the buildings and
fixtures that should be thereon erected.” Erected on
what? Clearly, on the lot of land demised. What was
to be erected thereon ? As clearly, both buildings and
fixtures It makes no difference, it seems to me, that
fixtures would, as a matter of course, be found in the
mills. Other works which the term “fixtures ” is large
enough to cover were to be constructed or erected on
other parts of the premises. The main object of the
lease was, as ‘we have seen, to secure the construction
of the docks and the basin. That would, to the know-
ledge of all parties, demand a large expenditure of
money. Would it be reasonable under such circum-
stances to conclude that parties who were at great
pains to provide for an indemnity, in the event that
has happened, for the value of the buildings which it
was proposed to erect as subsidiary to the principal
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undertakiné‘, and omit to make like provision for
compensation for the moneys to be expended on the
latter # Whatever may be the conclusion as to .the

term “buildings,” the word, * fixtures” islarge enough
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to include the docks and ‘other works accessory to it, measons
“and taking the words “buildings and fixtures erected Jnairment

on” the land demised and construing them by the °

provisions of the instrument as a whole in which they
occur, I am of opinion that they were intended to, and
do, include the dock and its accessories.

The concessions granted to the lessees by the lease
in question were purchased ‘at public auction, one of
the terms and conditions of the sale being that the
Crown should have* the power of assuming the pro-
perty at any time upon paying for all erections thereon

at ten per cent. added to their actual value.” Ifthe
word erections had been used in"thé lease when it was

drawn up and executed it is not likely that. any ques:

tion would have arisen. .It would, it is probable,

have been conceded that the term included the dock
as well as the mills.” There is nothing to suggest any
reason for the change in language. No hint- that

there was any new negotiation or that the Crown . '

wished in any way to limit or narrow the condltlon ;

that it had itself prescribed. Much less is there any-
thing to suggest any reason for the lessees, having
made what may be taken to have been a prudent and
fair contract, voluntarily surrendering the advantages

they had stipulated for and binding themselves to a |

bargain that would certainly be improvident, and
perhaps ruinous. Of course if the’'words * buildings

and fixtures” used in the lease had a certam and well
~ defined meaning they would themselves ‘best dlsclose.

the intention of the parties, and there would be no

occasion or warrant for going outside of the provisions

of the lease itself; and probably effect would have- |
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to be given to these words according to such mean-
ing although one might be at a loss to see why they
had been used. But we have seen that they are

‘words, the meaning of which it is difficult, perhaps

impossible, to define with accuracy. And there is not, I
think, any ground in the present case for believing
that they were used in any narrower or more limited
gense than would have attached to the word “erec-
tions’’ had it been used in the lease in their stead.
Thé other questions debated present, it seems to me,
no considerable difficulty. If the covenant to make
compensation included the buildings proper and the
dock it included whatever was accessory and necessary
for their use. I agree with Mr. Gregory, the special
referee, that the water wheels, shafting and machinery
were fixtures. With regard to the excavation, it was
necessary to the construction of the dock or other
works for which it was made, and was represented in
their value. The cost of any excavation for the cellars
or vaults of a warehouse forms part of the value thereof,
and there is in this respect no distinction between a
building and a dock. As to this I also agree with the
referee. As to the floating bridge, it was one of the
things which the lessees bound themselves to construct,
and for which they are entitled to he compensated.
There is more room for doubt in respect to the wire
sign-board. But Mr. Gregory had an opportunity to
view the premises, to see in what manner this sign-

- board was put up, how it was annexed to the premises,

and the use to which it could be put. I donot under-
stand that it was anything that could be removed to
another place for use there, or that if severed it would
have been of any value to the plaintiffs. It was, as Mr.
Gregory says, an adjunct or accessory of the property
and a convenience and aid in the prosecution of the
business contemplated by the parties to the lease, and
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8o he finds that within the meaning of the latter it was
a fixture, and I am not inclined to differ with the view
that he has taken.

There is one other objection to the report to be con-
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sidered. For the Crown it is ergued that as several of Beasom
the bmldmgs have not been in use for a number of Suagment.

years for any purpose contemplated by the lease, their
value should not be taken into account. While for
many years, the referee reports, such buildings have
been used as a nail factory, they were originally built
for the purpose of constructing and repairing ships in
connection with the dry-dock and were used for that
purpose for several years prior to their use as a nail
factory. There is no objection that suchbuildings were
not constructed in conformity with the terms of the
lease, and T assume that in that respect its conditions
have been complied with. Otherwise it is possible
that they would not have been within the covenant
for compensation. But the objection in the form in
which it is presented cannot, it seems to me, prevail.
It does not propose the proper remedy for the act com-
plained of, and it comes too late. During the time
the buildings were being used for a mnail factory, it
was open to the Crown, if it had not waived its strict
legal rights, to pursue the appropriate remedy for any
breach of the condition to use the property for a given
purpose. But this it did not do. On the contrary
without any suggestion that the plaintiffs had forfelted
any of their rlghts under the lease, it was agreed with" -
them that the Crown-should resume possession of a
portion of the property, and afterwards of all the pro-
perty, and the manner in which the value of the build-
ings and fixtures should be determined was made the
subject of a new arrangement, applicable to all the.
buildings erected on the premises.

1

’
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The appeal against the report of the special referee
will be dismissed and the motion for judgment allowed.
The value of the “ buildings and fixtures” mentioned
in the lease was found by the referee to be $30,474.56.
To that amount is to be added ten per centum thereon
according to the terms of the lease, or $8,047.45, making
in all $88,522.01. From this sum is to be deducted
$5,600 admitted to be due to the Crown for rent. If
that is mot all the arrears of remnt, proof of any
additional sum may be made before the Registrar
when the minutes of judgment come to be settled.
Otherwise there will be judgment for the plaintiffs for
$88,022.01 and costs.

Judgment accordingly.

Solicitors for plaintifls : Greenshields, Greenshields &

Mallette.

Solicitors for defendant: O’ Cornor & Ht;;gg.
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EMMANUEL ST. LOUIS............ccooevie.. SUPPLIANT ; 1884
AND - Seia?fv 24.
HER MAJESTY THE QUEEN.............. RESPONDENT.

Petition of right—Evidence—Omnia prosumuntur contra spoliatorem.

In an action to recover from the Crown a balance of moneys alleged
to be due for labour and materials supplied in respect of certain
public works, a qﬁestion arose as to the correctness of a number
oi pay-lists or accounts rendered by the suppliant to the Crown.
Before the completion of the works a Commission had been
appointed to inquire into the -manner in which they had been
carried on, It was likely that the correctness of such pay-lists or
accounts would come in question before such Commission. In
view of the opening of the Commission the suppliant burnt his
time-booksand all the original papers and materials from which his
accounts had been compiled as well as his own books of account,
by which also the correctness of the accounts rendered by him
might have been ascertained.

Held, that the fair presumption from the destruction of such time-
books and books of account was that if they bad been accessible
they would have shown that the accounts rendered by the sup-'
pliant were not true accounts.

PETITION OF RIGHT for the recovery of moneys °
alleged to be due upon certain contracts to supply
labour and materials for a public work.

The facts of the case are stated in the reasons for
judgment.

June 15th, 16th, 19th, 20th and 21st, 1894.

.The case came on for trial at Ottawa.

-

Geoffrion, Q.C., and- Emard, in opening for the sup-
pliant, reviewed at length the evidence in support of
the suppliant’s case.

Osler, Q.C., for the defence, contended that the peti-
tion of right must be dismissed because it was impos-
sible for the suppliant to recover when he had des- =~
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1894 troyed the only evidence upon which the coutt could

Sr. Louws properly arrive at the bona fides of the claim. His

Tffm destruction of the documentary evidence leaves the

Queexy. case to be treated upon a quanium merwit, leaves the

‘ﬁr‘%}'u_‘:::gr;: question at large. The suppliant’s fraud wholly

"avoids the contract. The court cannot find in favour

of the suppliant because it is unable to state that the

labour he claims for has been supplied. Omnia
praesumuntur conlra spoliatorent.

He cites: Taylor on Evidence (1); Lawson on Pre-

sumptive Evidence (2); Hanson v. Eusiace (8); Hunler

v. Lauder (4) ; The Attorney-General v. Dean of Wind-

sor ; (5); Harris v. Rosenberg (6); Bottv. Wood {7);

Askew v. Odenheimer (8); Thompson v. Thompson (9);

Johannes v. Bennett (10).

Hogg, Q.C, followed, and dealt with the facts in
evidence which made against the suppliant’s right to
Tecover.

Geoffrion, Q.C., replied.

Subsequently, by consent, counsel for the suppliant
filed a memorandum citing the following authorities
in answer to those cited by Osler, Q.C.: Pothier on
Obligations (11); Best on Presumptions (12); Best onr
Evidence (18) ; Barker v. Ray (14) ; Evans's Pothier (15) ;
Dalloz Rep. vo. ‘“Exceptions” (16); Cartier v. Troy
Lumber Co. (17); Drosten v. Mueller (18); Wharton on
Evidence (19); Bott v. Wood (7).

(1) Vol. 1 p. 137. (11) Evang’s Tr. p. 839 ; C.N. Arts,
(2) Pp. 138, 152. 1349 to 1363 ; C.C.L.C. Arts. 1238
(3) 2 How. 653. to 1242,

(4) 8 C.L.J.N.S. 17. (12) Par. 148.

(5) 24 Beav, 679. (13) (Am. Ed.) par. 414.

6) 43 Conun. 227. (14) 2 Russ. 72.

§7) 56 Miss. 140. (15) Vol. 2, p. 169, 339.

(8) 1 Bald. 390. (16) No. 515.

(9) 9 Ind. 323. (17) 138 111 539.
(10) 5 Allen 169. (18) 103 Mo. 633.

(19) Sec. 1264.
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BURBIDGE J. now (beptember 24th 1894) delivered
judgment. »

The suppliant brings his petition to recover a balance
of $68,642.29 alleged to be due to him on certain con-
tracts made between him and the Crown, whereby he
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undertook to supply labour and stone for certain public Juﬂgmenu

works executed under the direction of the Minister of
Railways and Canals, at the blty of Montreal, and
known as the Wellington Street Bridge, and the Grand
Trunk Railway Bridge over the Lachine Canal, and
Lock No. 1 of the said Canal. The total amount of the
suppliant’s claim is $284,192.50, upon which he has
been paid the sum of $220,550.21. By the statement
in defence the Attorney-General for Her Majesty alleges,
among other things, that the pay-lists presented by the
suppliant for payment were improperly and fraud-
ulently prepared, inasmuch ,as many of them contain
the names of large numbers of workmen who were

not employed or engaged upon the work of constructing® .

the said bridges, and who were never in fact supplied
by the suppliant to Her Majesty for the purposes men-
tioned in the said contract; and he submits that by

reason of the fraud, misrepresentations and illegal and.
improper dealing of the suppliant with such pay-lists

an account should be taken of all matters between the

suppliant and Her Majesty arising.out of such contracts,
and he charges that in case such an account is taken it.

will appear that the suppliant has already been largely

overpaid for all the wages of workmen furnished by

him under such contracts ; and he claims that the
amounts so overpaid should be repaid by the suppliant.
to Her Majesty. .
The works to which reference has been made were
commenced in January, 1893, and completed in June

of that year. It was imperative that they should be

executed with the least possible delay so that there
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1894  ghould be no interruption of business when navigation
Sr. Lours opened in the spring. From January to the 13th of
Tog May, Mr. Etienne Parent was engineer in charge of
Queer., the works and Mr. Edward Kennedy was superinten-
Roasons dent. In May, Parent and Kennedy were suspended,
suagmene. and i{he works completed under the direction of Mr.
Ernest Marceau, as superintending engineer, and Mr.
John Conway as superintendent. While Parent and
Kennedy were in charge of the works Patrick Coughlan
was time-keeper, for the Government, of the labourers
and workmen employed on the Wellington Street
Bridge, other than the stone-cutters and stone-masons.
For the latter, and for all the labour employed on the
Grand Trunk Railway Bridge, and on Lock No. 1 of
the Lachine Canal, it happened that there was notime-
keeper for the Government. The time of the stone-
cutters and stone-masons on the Wellington Street
Bridge, and ofall thelabourers and workmen employed
on the other works, was kept by, or under the direction
. of, Jacques Villeneuve, who was a brother-in-law of the
suppliant and a clerk employed in the office of the
Collector of the Lachine Canal. When navigation
closed in the auntumn, Villeneuve, we are told, was
not required to attend at the Collector’s office, but to
hold himself ready to answer any call for service the
Collector might make upon him. Under these cir-
cumstances he felt himself free, it appears, to engage
himself to the suppliant as chief time-keeper for the
latter. That Villeneuve was at the same time in pay
of the contractor and of the Crown was not, I think,
known to any of his superior officers, with the exception,
perhaps, of Kennedy, the superintendent. It is possible
that the latter was aware of the fact, but as to that I
do not venture any opinion. It would be difficult to
say, and it is not, I think, important to inquire, how
far Villeneuve’'s presence on the works in the capacity
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of time-keeper contributed to the circumstance that, 1894
with the exception I have mentioned, no provision Srvfgms
was made for keeping, on the part of the Government, >

a record of the time the men supplied by the suppliant Quzex.
were actually employed on the several works. The mensons
material fact is that Villeneuve ‘was time-keeper for suagment.
the suppliant and not for the Crown. It was said by
Mr. Geoffrion, and on the evidence before the court I
agree, that it was no fault of the suppliant that the
officers of the Government neglected to appoint time-
" keepers. At the same time it affords him no excuse if
he took advantage of the opportunity thus afforded him
to render false accounts to the Government.

During the progress of the work, Coughlan made
up lists showing the time of the labourers and work-
men on the Wellington Street Bridge, other than the
stone-cutters and stone-masons, and delivered the lists
to Joseph Alfred Michaud, the suppliant’s chief clerk
and book-keeper. The-time-books, lists and memo-
randa kept by Villeneuve and his assistants were also
handed in to Michaud. From these materials a num-
ber of clerks, under the direction of Michaud, compiled
pay-lists, of each of which several copies were made.
Such lists when completed were submitted to and cer-
tified by Parent, Kennedy and Coughlan, and after
May 13th, by Marceau and Conway, and by James
Davin or Michael Doheny as time-keeper for the.
Government. The lists were then forwarded to the
Minister of Railways and Canals, and on them the
payments mentioned were made, and upon them, in
the first instance, the suppliant now rests his claim te
be paid the balance referred to.

With' reference to the certificates, it appears that
Mr. Parent had no knowledge as to whether the lists
were correct ‘or not; and he certified to their-correct- |
ness because they had first-béen signed ‘by-Kennedy
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and Coughlan, whose duty it was, he thought, to
know. Kennedy was not called by either party. He
-was sald to be ill, and it dogs not appear on whom he
relied, but it is clear that personally he had no means
of knowing that the lists constituted true and just
accounts against the Government. Coughlan had
personal knowledge of the time of the men who
worked on the Wellington Street Bridge, other than
the stone-cutters and stone-masons, and so far his cer-
tificates are entitled to consideration. For the rest he
signed the lists because Kennedy told him to do so,
and of their correctness or incorrectness he knew
nothing.

There is no controversy as to the stone. It was
measured for the Government by Michael Doheny, and
his measurements and certificates are not called in

-question. Neither is there any question as to the cor-

rectness of the lists certified to by Marceau, Conway and
Davin or Doheny. Of the total claim of $284,192.50,

.some $80,394.57 is supported by certificates of Govern-

ment officers upon which reliance may properly be
placed. For the balance of $208,797.93 such certifi-
cates have been given negligently and improvidently,
to say the least, and are utterly valueless.
Anticipating, no doubt, the weakness of a case rest-
1ing upon such certificates, the suppliant has sought to
support the pay-lists by other evidence. But here he

.1s met by a difficulty of his own making.

Before the several works mentioned were completed
the Grovernment decided to appoint a Commission to
inquire into the manner in which they had been

-carried on, and this coming, no doubt, to the know-

ledge of the suppliant he destroyed all the time-books
and other original papers and material in his posses-
sion, by which the correctness of the pay-lists in ques-
#ion could be tested or verified. He also destroyed his
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books of account, his ledger, his journal, his cash-book, 18%4
his bank pass-book and his returned cheques. Michaud, gr. Lours
his chief clerk and book-keeper, selected the books and .7
papers to be destroyed and left them on the table in Quzen.
the suppliant’s office, and the latter took them away rensons
and burned them. If we had the time-books and Judgment.
other original materials from which the pay-lists were
compiled, it would of course be a simple matter to see
whether the lists are correct or not. In like manner
if we had his books of account, showing, as they no -,
doubt would show, how much money was from time
to time paid by the suppliant to the men for whose
labour he makes his claim, we would have the means
of verifying such lists. But by the destruction of his
books and papers the suppliant has rendered it impos-
sible in either way to ascertain the correctness of the
accounts that he has rendered. |

In these circumstances he has called, so far as was
possible, all the time-keepers and clerks who were en-
gaged in compiling the lists to testify that they had
done their work honestly and faithfully, There may
be a question, though none was raised, how far, in
~ such a case as this, such evidence is admissible for the
purposes: for which it was tendered. But whether
admissible or not, the evidence was of necessity of a
general character, not touching or directly supporting
particular items in the accounts, and cannot, I think:
be accepted as excluding all chance of fraud, and as
being conclusive of the correctness of such accounts.
Against them are facts well established, and fair pre-
sumptions arising from such facts that with reason-
able certainty, at least, lead to an opposite conclusion.

In the first place it is clear that the works referred
to have cost a very large sum more than under any.
circumstances consistent with the absence of fraud,
they should have cost. Part of the excessive cost is
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1894  no doubt attributable to the necessity of completing

gr. Lous the works in a short time, and part to the difficulties
Y incident to the season during which they were ex-

THE
Queer. ecuted. But any fair allowance for such causes falls

Beasons Tar short of accounting for the excess of cost that I

Juagment. have mentioned. Works that were estimated to cost

T some $170,000, and the cost of which, executed when

and as they were, ought not at most to have exceeded

$250,000, have in the end cost nearly $500,000. So far

as this was attributable to the men employed idling

away their time the suppliant is not at fault. That

clearly was no concern of his. Such evidence, how-

ever, as we have on the subject tends to negative

idling, though I must confess that I have great hesita-

tion in accepting that conclusion. I fear there was a

good deal of the slackness which is too apt to prevail

when the eye of the master is absent. But be that as

it may, it must, T think, be said that the evidence as

a whole points rather to a falsification of the pay-lists

as the principal cause of the excessive cost of labour
employed on the works.

We know, of course, that the names of the clerks
whom Michaud had in the office compiling the lists
appear thereon as foremen, or in some capacity other
than that in which they were engaged ; and that the
suppliant in that way made the Government, without
its knowledge, pay for their services. That, so far as
the amount of money involved is concerned, is compar-
atively speaking, a small matter. The importance lies
in the fact that it shows that the suppliant did not
hesitate in that respect to falsify his accounts. Then
we have the direct testimony of Michael Doheny, which,
if credited, shows beyond doubf, that with respect to
the stone-cutters, the suppliant has included in the
pay-lists the names of alarge number of men who were
not employed on the works at or for the time stated in
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such lists. Doheny’s evidence, it is argued, is open to
adverse comment; but there is this to be said for it,
that it fits in remarkably well with the facts of the
case about which there is no doubt. .

Then, too, there is the destruction by the suppliant
of his books and papers.’ It is suggested that he burnt
them because he feared the inquiry before the Commis-
sion would reveal some paymgnts that he had made
for purposes which he wished to conceal. That how-
ever would not account for the destruction of the time-
books and memoranda from which the lists in question

were complied. As the books of account and the timer

books were destroyed at one and the same time, and
go far as appears with the same object in view, the
conclusion seems at least reasonable that the suppliant
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desired to conceal something that would appear as well ' .

from the one as the other. Now the question of the
correctness of the accounts he had rendered was one
that was likely to arise on the intluiry, in view of
which such books and papers were burnt, and, if such
accounts were not true but false accounts, that fact
would no doubt have been ascertained by reference

either to his general books of account or to thg time-

books and other original papers from which the lists or
accounts had been compiled. It has not been suggested,
and it does not occur to me, that there was anything
else common to the two sets of books that the suppliant
would think it necessary to conceal. The fair pre-
sumption to draw from this wilful destruction of the
evidence is, I think, that if such evidence were acces-
sible it would show that the pay-lists which the sup-
pliant has furnished to the Government and wupon
which he makes his present demand do not constitute
true and just accounts of the labour he supplied to the
Crown under his contracts. The rule of law that

justifies such a presumption is, I think, a most whole-
13 : R
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some one, especially where the destruction of evidence
is accomplished with the deliberation and thorough-
ness that distinguishes the present case. The petition
will be dismissed with costs.

With reference to the claim of the Crown to recover
back a portion of the money alleged to have been over-
paid to the suppliant, an application has, since the
argument, been madg to the court on behalf of the
Crown to amend the statement of defence and to strike
out so much thereof as sets up any counter-claim, but
without prejudice to the right of Her Majesty to pro-
secute an action in respect of such claim. On the
motion, counsel for the suppliant appeared and did not

_oppose the application, and I shall allow it with costs

to the suppliant, and without prejudice to the right of
Her Majesty to maintain an action to recover any
moneys that may have been overpaid to him. The
costs to the suppliant will include as well any addi-
tional costs of the trial occasioned by the counter-claim,
as of the motion to amend, and the same may be set
off pro tamto against the respondent’s costs on the dis-
missal of the petition.
. Judgment accordingly.

~ Solicitor for suppliant: J. U. Emard.
Solicitors for respondent: O’Connor & Hogg.
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ADMI’RALTY DISTRICT OF BRITISH COLUMBIA.

HER MAJESTY THE QUEEN............. PLAINTIFF ;
AGAINST

THE SHIP AINOKO.

Pelagic Sealing—The Seal Fishery (North Pacific) Act, 1893—Evidence—
Admissibility of wunefficial log—Presence within prohibited zone through
mistake, effect of.

Where the official log of a ship arrested under The Seal Fishery (North
Pacific) Act, 1893, did not disclose the position and proceedings of
the ship on certain material dates, an independent log kept by the
mate was offered in evidence to prove such facts ;—

Held, not to be admissible.

The Henry Coxon (3 P.D. 156) referred to.

2. The mere presence of a ship within the prohibited zone, owing
to a bond fide mistake in the master’s calculations, is not a contra-
vention of the Act.

THIS was an action for condemnation under the Seal
Fishery (North Pacific) Act, 1893.

The condemnation of the British Schooner Ainoko
was asked in this action for an alleged contravention
of the provisions of the above mentioned Act and of an
order 1n council passed thereunder on the 4th of July,
1893. By such Act and order in council the killing
or hunting of seals, or attempting to kill or take seals,
was prohibited within a zone of thirty marine miles
round the Komandorsky Islands, as defined in the said
order in council, on the Russian coast, during the
period betweep the 4th July, 1893, and the 1st January,
1894, o :
The schooner Ainoko, owned by Captain Grant of
Victoria, B.C,, left that port in the spring of 1893,
under Captain George Heater, as master, on a fishing
and sealing voyage in the North Pacific. After
taking on an Indian crew at Hesquiot and touching at

various points, particularly the port of Sand Point,
13%4 ‘ -
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Shinigin group, where she received the official warning
subsequently alluded to, the vessel proceeaed north-
ward and was seized on the 22nd July, 1893, within
the prohibited zone, by His Imperial Russian Majesty’s
despatch boat Yakout, being then fifteen or sixteen miles
off the southern point of Copper Island, one of the
Komandorsky grcup, round which and Tulenew
(Robben Island) the prohibited thirty-mile belt is
drawn by sec. 1 of the said order in council.

She was at the time of the seizure fully armed and
equipped for catching and killing seals in the North
Pacific, and had then on board (as alleged in the Rus-
sian protocol) sixty-eight seal-skins.

The writ was issued on the 8rd November, 1893.

The statement of claim placed the seizure in latitude
54 deg. 28 min. 5 sec. north, and longitude 168 deg. 82
min. east, within 16 miles of Copper Island and within
the prohibited zone round the Komandorsky Islands.
The position of the place of seizure on the map was
proved by Captain Hughes Hallett, R.N., of H.M.S.
Garnet, the officer in command at Esquimalt.

The statement of claim further charged that Capt.
George Heater was duly warned not to enter the pro-
hibited waters of the North Pacific, and not to proceed
within a zone of thirty marine miles round the Kom-
andorsky Islands, of which Copper Island forms part.

After the seizure and search of the A¢noko, and the ex-
amination of the papers of the Russian official commis-
sion of the Yakout, it was decided to seige the Ainoko’s
papers ; and her captain was directed to proceed in
the Ainoko to Yokohama, to appear before the British
Consul there; a provisional certificate (made under
subsec. 1 of sec. 2 of the Act) being given to him to
enable him to reach that port. '

Besides the alleged sealing, or attempt to seal, the .
plaintiff’s pleadings further charged that Capt. George
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Heater did not proceed to the port of Yokohama and
report to the British Consul there; but sailed to the
port of Victoria, in the Province of British Columbia,
where he arrived on the 26th August, 1893 ; whereupon
Capt. Hughes Hallett, R. N., of H.M.S. Garnet, claimed
the condemnation of the Aimoko and everything on
board of her, or the proceeds thereof, on the ground that
she was at the time of the seizure within a zone of thirty
marine miles round the Komandorsky Islands—as
defined by the above mentioned order in council, made
in pursuance of the above mentioned Seal Fishery
{North Pacific) Act, 1898—fully manned and equipped
for killing, taking or hunting seals,’and had on board
shooting implements and seal-skins. And that the said
ship was used and employed in killing, taking or hunt-
ing seals, and had on board shooting implements and
seal-skins. Also that the said ship was used and em-
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ployed in killing, taking or hunting, or attempting to -

kill or take seals within the prohibited waters aforesaid.

To all which the defendants replied, admitting the
seizure as averred by the statement of claim (paragraphs
1and 2), and admitting having sailed fully manned and

equipped, as alleged ; but that the schooner left on the -

25th January, 1893, for Hesquiot to obtain an Indian
crew of hunters. That they arrived at Sand Point on
the 17th of June, and on the 22nd of the same month
she shipped all her seal-skins by the schooner Borealis,
and continued her voyage from Sand Point. They
admitted that Heater was duly warned not to enter the
zone, as alleged in paragraph 4, and that Copper Island
is one of the Komandorsky group. Also that when
seized the vessel was fully manned and equipped as
charged, but that they had at that time only forty-six
seal-skins on board. They admitted (as charged in para-

graph 6) that after the seizure of the ship and papers,

and on the report of the official commission, George

herd
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Heater was ordered by the captain of the Yakout to
take his ship to Yokohama to appear before the British
Consul there. And that a provisional certificate was
given him to reach that port. They also admit so much
of paragraph 7, as states that the schooner arrived in
Victoria on August the 26th, 1893,

But in answer to paragraph 7, charging that Heater
disobeyed the order given him by the captain of the
Yakout to proceed to Yokohama, they say that he did
obey such order until the 30th July, upon which date
the captain of the Ainoko was obliged, on account of
the objection made by the said Indian crew, who where
fifteen in number, to proceed to Yokohama, to change
his course and sail for the port of Victoria. And in
answer to the whole of the plaintiff’s statement of claim,
the defendants aver that for some days prior to the 22nd
July, the date of seizure, they were unable on account
of the heavy weather to hunt for seals, and did not
hunt for seals. That they were also unable during that
period to take any observations, and that it was not
until about three o’clock in the afternoon of the 22nd
July, (Eastern time) the day of seizure, that the captain
of the schooner sighted land, and found that his position
according to dead reckoning was wrong, and on dis-
covery of this fact, which he had been unable to discover
sooner, the captain at once wore ship and made all
possible haste to get outside the prohibited zone ; but
on account of the light wind and the heavy sea prevail-
ing at the time, the schooner was unable to make head-
way when she was seized. And they add that during
that time and up to the date of the seizure, the Ainoko
did not kill, take, hunt or attempt to kill, take or hunt
any seals.

They also alleged that at no time was the said
schooner used or employed in contravention of the said
Act.
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The case was tried before Mr. Justice Crease, Deputy Tan
Local Judge for the Admiralty District-of British Co- Queny

.
lumbia. : Tz SHIe

_ AINOKO.
Pooley, Q. C. for the plaintiff ;

Statemeoent
of Facts.

Helmcken, for the ship. —_—

CrEAsg, D.L. J. now (January 9th, 1894) delivered
Jjudgment.

[After stating the facts as on pp. 195 to 198, his Lord-
ship continuwed:] Such were the admissions of the
defendants, that much trouble was saved to the Crown
in collecting and arranging evidence of a great part of
the facts necessary to support the plaintiff’s case ; and
it is fair to remark, that these admissions were made
before the defendants had an opportunity of seeing the
protocol of the Russian commander, framed upon the
report of the official commission he had appointed to
seize and examinethe Aizoko and her papers and report
thereon to him, or of knowing what Incriminating
evidence that document would contain.

This protocol was only produced during the trial,
and was made evidence in the case by sec. 8, subsec.
1, of the Seal Fishery (North Pacific) Act, 1893. But of
course it was, like all other evidence, subject to
explanation and possible rebuttal by other evidence of
equal or superior weight. The correctness of the
translation into English was proved by an interpreter,
a Russian by birth, duly sworn to interpret the Russian -
into English ; but Mr. Helmcken, the counsel for the
defendants, objected to its admission on the ground that
the interpreter could not swear that the confirmatory
signature of the captain of the Yakout, which appeared
to have been written in the third person, was really
his usual signature ; and that the proof of this part
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1894  was necessary to the validity of the document before

Tae it could be said to “ purport to be signed by the officer

QUJ:JEN having power, in pursuance of the Act, to stop and
TeE SEIP examine the ship as tothecircumstances under which,
AINORO. oy grounds on which, he stopped and examined the
et ship.”

Judgments  This objection was overruled by the court on two
grounds, viz., that such evidence was admissible under
the Act, as if made by an officer of our own navy, and
the principle omnia presumuntur rite esse acta might,
without straining the law, be applied ; and, secondly,
that the admissions of the defence, in the main, substan-

'tially covered the facts relating to the seizure, and the
circumstances attending it, which the protocol purport-
ed to set forth. The protocol was then read. The only
additions which it made to the facts already detailed
were that it claimed to have found sixty-eight skins on
board, whereas the evidence proved that only forty-six
were there at the time, and the number of skins was
not actnally counted by the searching officer—a point
of secondary importance ; and that when seen the
Ainoko was *“ without lights.” And also that the crew
consisted of, all told and all present, nineteen men ; viz.,
fifteen Indians and only four whites-—a circumstance
which proved of some importance, in view of the
subsequent change of the direction of the voyage from
Yokohama to Victoria. And I observe that in the pro-
tocol the commission decided to seize the papers of the
Ainoko ““ on the reason of her being found within the

- limits of ” (Russian} “ territorial waters,” and no sealing
or attempt to sealis therein alleged, and no examination
on oath under sec. 8, subsec. 2, or cross-examination,
appears to have taken place, or been reported under
the protocol. The protocol, if the translation is correct,
does not say that she was seized because she was found
manned and equipped for sealing within a prohibited
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zone und the English Act, but (although confessedly 1894
sixteen miles from land) for being within the territorial  Tgg
waters presumably of the Russian coast. : QUEEN
The court in this action in all its proceedings, ‘and Tz Sare
in the présent decision, governs itself entirely and ex- AINOEO.
clusively by the provisions of the Imperial Act of 1893, ®<gsens
and the aforesaid order in council; and this without ""df:m'
reference to the territorial and other rights mutually
reserved to and by Russia and England in the cor-
respondence of May last, between the late Sir Robert
Maurier and Mr. Chickine on behalf of their respective
Grovernments. A
Taking, then, as proved the facts admitted by the
defendants’ pleadings, the presence and seizure of the
Ainoko fully manned and equipped for sealing within
the prohibited Kormandorsky group, by the Russian
transport Yakout on the 22nd July, 1898, it remains to
ascertain from the evidence under what circumstances
she found herself, contrary to law, after notice, within
the prohibited waters. Whether, while there, she
attempted to kill or take seals, and, if so, under what
circumstances. Why, also, when seized she was carry-
ing no lights. What number of skins Heater really
had on board, and whether he had traly reported the
same. And lastly, the reason the defendant Heater
had for disobeying Captain Chanouski’s order to take
the Ainokoto Yokohama by changing the direction of
her voyage to Victoria, B.C., and the sufliciency or
otherwise of such reason.
The evidence of Captain George Heater, which was
given in aready, straightforward manner, without con-
cealment or equivocation, was: That on the 23rd
January, 1898, the Ainoko started on a sealing and
fishing voyage in the North Pacific. Took an- Indian
crew at Hesquiot, proceeded on her voyage to the port
of Sand Point, where she remained from the 17th to 28rd
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of June, to refit. There Captain Heater received, both
from Captain Grant, his owner, and from Captain
Hughes Hallett, R.N., of H. M. 8. Glarnet, written notice
forbidding him (amongst other things) to go within
the thirty-mile limit round Kormandorsky Islands and
Tulenew (Robben Island). That he sent all the skins
he had taken (1,635) to Victoria by the Borealis, procured
a proper clearance for hunting and fishing, and a bill of
health from the United Stales authorities at Sand Point,
and, with his coasting license of 23rd January, out-
ward, foreign manifest of 15th March, 1891, certifi-
cate of registry. with the Articles called an agreement
on account of the crew, and an official log (the papers
afterwards seized by the Yakout) proceeded northward
on his voyage, and on the 17th July found himself by
observation in latitude 54 deg. 9 min. N. longitude
165 deg. 14 min. E, and from that time until the 22nd
July, the day of seizure, thought himself outside the
limits.

Under the circumstances [ have detailed the Ainoko
having (in the words of sec. 6 of the Acl) been found
during the period and within the seas specified in sec.
1 of the order in council before cited, having on board
thereof shooting and fishing implements and seal-skins,
it lies on the owner or master of the ship to prove that
the ship was not used or employed in contravention of the
Act, and unless that is done satisfactorily by showing
that he was there ignorantly and by stress of weather,
or some act of God beyond his control, the presump-
tion under this section would become absolute against
the ship and ensure its forfeiture.

But it 18 a presumption capable of rebuttal or satis-
factory explanation, when the onus probandi would be
changed, and to this the whole efforts of the defence
were directed.
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No evidence on behalf of the plaintiff was adduced 1894
beyond the protocol and what was elicited from the Tam
defendants’ witnesses on cross-examination, except QUfE"
Capt. Hughes Hallett’s proof of the position, on the TaE Sz
chart produced in court, of the Ainoko, when seized, AINORO, -
and the papers transmitted with the protocol. o

The first point which had to be settled was: To "
account for the position and proceedings of the-
schooner between the 17th July and 22nd July (Eastern
time), when she was seized. In this connection it be-
* comes of importance, as showing one main reason of
the captainof the Yakout and Ais commission’s deci-
sion to seize, that he conceived that he could only look
at the official log for a record of the Aimoko’s course
and position from day to day. These. the official log
did not pretend to give, though it marked important
facts during the voyage, such as leaving and reaching
. port, or first seeing land, finding herself on such a par-
ticular day ‘at such a place, but not the daily routine
or position. That was only in the mate’s log. This
latter was written in daily at some usual or practic-
able hour, the captain and mate, after comnsultation,
pricking the position of the schooner off upon the
chart ; and the mate, who was the better scribe of the
two, recording it with other events of the day, such as
change of wind, force and direction of sea, and the
like, in the mate’'s (commonly recognized as the
ship’s) log. Indeed, Capt. Heater considered he had
no right (as well as no room) to put such +details on
the official log, and it is mnot made Lompulsory by
British law to do so.

On the authority of The I:Iem‘y Cozon (1), though
not directly applicable in this case, and upon the
objection of the Mr. Pooley, Q. C., the counsel *for
the plaintiff, I declined to receive in evidence the

(1) 3 Prob,, 156.
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so-called ship’s log, which was carefully kept, though
after proving the mate’s memory, by several specific
entries taken at random in different parts of the book,
which he swore were made on the respective days
to which they referred, reserving the right to him
to refresh his memory by it, should he so require.
But it was not so required; for both his and the
captain’s memory were substantially good for all the
events of the days more particularly in question in
this case. And the plaintift’s connsel freely used it ina
very full cross-examination of both master and mate, -
as he had a perfect right to do, against the ship. It is
in evidence, uncontradicted, for we have no record of
any examination of the master by the officers of the
Yakout or any other evidence than I have mentioned
produced by the plaintiff, that when Captain Heater
came on board the transport, as ordered, with his
papers, he produced the ship’s log, made up in the
manner I have described ; but the Russian officer (he
presumed the 1st Lieutenant) would not recognize it.
He wanted the official log. Capt. Heater told him the
positions were not regularly laid down on the official
log, that it was the practice in the branch of mercan-
tile marine to which he belonged to enter these only
in the mate’s log, used as the ship’s log.

“ He told me,” Captain Heater says, “ to send for the official log. I
got it for him. He was sorry, he said (speaking good English) that I
had not my positions on the offictal log. He was sorry, becauss if T had
he could let me clear. I told him I could not help it ; the positions
were all on the log,”’ (meaning the ship’s log.)

The master’s evidence, confirmed by that of the
mate, proved that on the 17th July last, when he
spoke the Dora Sieward and a boat of the Carlotiu
Coz, he took observations by sextant, and found that
they were in latitude 54 deg. 9 min. N., and longitude
165. deg. 14 min. E.—that is about 60 miles west of
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Behring Island, and some 30 miles out of the prohibited
zone, and some 95 miles from Copper Island.

The weather from the 17th July to the 21st (Bastern
time) had been very heavy, with much rain and fog,
with strong wind and heavy sea; the wind commenc-
ing from N.N.W., varying to W.S.W. and S.8.W,
turning to a sirong gale and high sea, and continuing
with thick weather, day after day, from the 17th, with
only brief occasional intervals of moderate wind ; and
this kind of weather lasted until the 21st {Western
time), when, after a stormy morning, the wind fell,
the sea being still high but going down ; thick Wemther
prevailing with intervals.

The truth of this account of the state of the weather
during those five or six days, was incidentally con-
firmed by the Russian officer, who (as Wm. Heater, the
mate, in his sworn evidence as to what occurred on
board the schooner during the search states) then

came on deck from below where he had been searching,

and said :

‘ I suppose you know what we are at ¥ (He spoke English with an
English accent.) I said I did, we’d sighted land that afternoon. Isaid
you know how bad and stormy the weather has been ; he admitled it, and said
that was true. We got driven in here (I added), it was not our fault we

got here. T asked him what he intended to do ? He said I guess we’ll
let you off.”

A conversation to the same effect occurred bet-
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ween Capt. Heater and the 1st Lieutenant on board

the Yakout, which I shall have to allude to when
dealing with the current, which so greatly threw them
out of their course. The account which the master of
the Ainoko gives of this (to him) eventful day, also
from his recollection, is in the same direction. It is
that on 21st July (Western time) they had a strong
wind from the S.W. with a high sea, the ship’s head
bearing westerly. “At 8 am.” he says, “I wore
ship’s head to the 8. E. as the wind came more to the
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S.8.W. About noon there was a strong wind and a
high sea, the wind veering to the S.E. About 3 p.m.
the fog lifted a little, and I caught sight of the land,
when the fog came down and covered all again. I
Jjudged from the glance that I had that the shore was
fifteen to twenty miles off.” He does not tell us in this
part of his evidence what particular shore it was, but
he was sure it was within the limits, for he says, “ I
immediately wore ship, set all sail and set her course at
S.W.,” a direction which the Admiralty chart and the
ship’s-chart, which is also in evidence, show, would
take her right off the island out of the forbidden
waters. And it is very noteworthy that she was sail-
ing with full sail towards the S'W., 8. and S.W., pre-
sumably on her way out, when she was overhauled by
the Russian transport late that same evening.

There is not even a suspicion that Heater knew of
or saw the Yakout before she came on him. The pre-
sumption is fairly the other way. The change in the
sails (of which we have much evidence) necessitated
by the change in the course of the schooner, and her
position as respected the direction of the wind, which
remained about the same, help to show that she
changed her course to S. W. from N.W., and was on
that course when seized (as the protocol says) “ under
sail.” For when she sighted the land (we gather from
the evidence) she carried in lien of the big main-
sail, then closely furled, a storm trysail with a double-
reefed foresail and a reefed forestaysail, her jib and
her flying-jib being down and furled. When she
wore round in order to be under full sail, she must
have stowed away her storm trysail, hoisted her main-
sail, shaken out the reefs in and hoisted her foresail,
set her maintopsail, shaken out the reefs and hoisted
fore staysail and hoisted her jib and flying-jib. And
this is what she did.
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But the difference in the sails set so entirely agrees
with a change of course from N.W. to S. and S.W., as
to form a coincidence, the more effective for being
undesigned, with the change of course, to which he
swears and corroborates his evidence in that particular.

 When I sighted land,” headdsin cross-examination, ‘¢ it was pretty
nearly ahead or a little on the starboard bow. The same time I saw it
I looked at the compass ; that was pointing to the N.W. The sail we
were under was trysail, reefed foretopsail and trysail. We wore ship
because there was not enough wind to stay the ship, and we had small
sail on. That the course adopted was the right and only right one to
get out of the zone, and that was their real object, is proved by the
evidence of the mate, who, in an ably conducted cross-examination,
stated * the wind was light, there was a heavy sea on the Jland, we
¢ould not make much headway, the sea was too heavy. No ; we could
not have steered any -other course to have got off shore.”

The other white sailors corroborated this in every
material particular.

An examination of the positions of the schooner from
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ithe 17th to the 22nd, as laid down on the chart of the

Ainoko, goes to prove that they considered themselves
all those days outside the forbidden zone, for that shows
that on the 17th July, she was, by observation with
sextant, at latitude 54 degrees 9m. N., longitude 165
degrees 14m. K., about sixty nautical miles from Behring
Island and ninety from Copper Island, far outside the
zone. On the 18th, by dead reckoning, in latitude 53
degrees 44m. N, longitude 166 degrees 15m. E., or one
hundred miles from Copper Island. On the 19th, by
same reckoning, latitude 53 degrees 41m. N., longitude
166 degrees 26m. E., or seventy-nine miles from Copper
Island. On the 20th, by dead reckoning, latitude 53 de-
grees 21m. N,, longitude 166 degrees 40m. E., or seventy-
six miles from that island. On the 21st, (Western
time), we know that when found by the steamer she
was sixteen miles South West of Copper Island. During
the five days following the 17th, the master of the
schooner was unable to take a single observation. On
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the 17th they were certain of their position, but after-
wards only by dead reckoning, making no proper allow-
ances in making their reckoning for the strong current
setting on shore, for the simple reason that Captain
Heater did not know it, having obtained his first know-
ledge of it from the courtesy of the Russian officer on
the Yakout after the seizure. This current sets strongly
in a north-eastern difection when the wind is south
and westerly on shore. Captain Bissett, of the Anuie
Paint sealing vessel, who had known this current well
during three years sealing in the neighbourhood of these
islands, stated in his evidence that from its blowing so
much before from the south and south-west, the cur-
rent was unusually strong this year with a strong set
to the north-east, and, as one came closer in shore of
some two miles an hour, he himself though deeper in
the water, and his ship a better sailer than the Ainoko
was driven by it, notwithstanding his previous expe-
rience of it—from forty-five miles off land, the regular
cruising ground of sealers, to twenty-two or twenty-
three miles from it, that is seven or eight miles within
the zome, and although a schooner can generally
sail 44 or 5 points off the wind, if the sails set
well, the current would trend on to Copper Island
by the south end of the island. When the wind was
about south by west the drifting would be considerable.
Some vessels drift more than others, less or more accord-
ing to their depth in the water and other conditions,
and the way they are sailed. The Awnnie Paint was
deeper in the water than the Aimoko and therefore,
holding her way better, was presumably soinewhat less
affected by it ; yet under the influence of it shedrifted,
though a less distance than the Ainoko, some six or seven
miles within the zone before a favourable breeze carried
her out. That this current, acted upon by the stormy
south and west winds and the high seas of those five
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stormy days which preceded the seizure, had a most ' 1894

potent effect in driving the schooner towards the point g

where she was ultimately picked up by the steamer, QU;:EN

notwithstanding her efforts against wind and sea, as TzE Smre

appears from Heater’s evidence in several places—and AINQKO‘

especially in his first interview with the Russian officer ®egse™

on board, of which he says:— , Fudgment
“ He asked me to come on board and bring the ship’s papers, which

I did immediately. When I got on board one officer asked meif I

knew I was within the limits 7 I think the first Lieutenant, as he did

all the talking. I told him I did and spied land that afternoon, that’s

why T was trying to get outside. I said, you know what weather we

have had lately ; we didn’t come here with our good will. We were

driven here. He said : Yes, I know you had bad weather and drifted,

I said : There must be a strong current in here, else we couldn’t pos-

sibly be here ? He said : I admit a strong current here sets in north-east

with southerly and south and west winds. I told him that was unknown to

me; I had never seen it.  Then he asked me for my log, ete.

This makes the position in the mate’s or ship’s log
of very little value as a guide to his position on the .
five days in question when they were nearing the
island, although the schooner would be comparatively
miuch less influenced by it on the 17th and 18th days
when they were furthest away than on any of the
subsequent days. - ,

Capt. Bissett's evidence, although it is subject to this
remark—that he had himself had a talk with Capt.
Heater the evening before, and is himself a sealer, and
although not caught was from having been within the
zone to a certain extent im pari delicto——is not to be
thrown aside on that account alone. He was in no
worse position than the other sealer witnesses Who had
been in court-all the time, and whose testimony was
received without objection, and if incorrect it was
liable to be disproved by other evidence—and part-
icularly because it was confirmed in the most material
respect by the frank statements of the Russian officers

which I have already given on the chief points. ‘Capt.
14.
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1884  Bissett tells us that the general practice of sealers of
Tur  that locality (and Heater tells us he adopted it at the
QU;:EN period in question) was to cruise backwards and for-
Tae Smre wards well outside the thirty mile limit, three miles
AINOKO. 4 owards the islands and four miles away from them,
J::Eif:t keeping off at least forty-five (always nautical) miles
" from the land—and trying to keep on and west of this
forty-five miles off, as their general position while
hunting for seals, backing and filling to hold their
own, in order to effect this object and keep well out of
danger. And in this way sealing vessels go at times
even sixty, seventy, one hundred and fifty, and even
one hundred and eighty miles off the land. He
substantially corroborates the account the dinoko gave
of her various positions from the 17th to the 22nd
July by comparison with his own (generally) on
those days, and also taken by observation on the 17th,
and by dead reckoning only—for the same reason,
inability to take observation—after the 17th, a period
during which the Ainmoko was frequently in sight,
though five or six miles nearer to the island than
the Annie Paint. On the 22nd he saw her three or
four times ; they crossed each other in sailing between
the 18th and 22nd (including the 22nd), and he saw her
on the 22nd and 23rd. The weather he describes as
hazy ; though it would lift at times when he saw
quite a way, perhaps seven or eight miles, and then it

would as suddenly close down.

“I think (this witness said) Isaw theloom of the land about 3 o’clock
in the afternoon ; I could mnot see the loom of the land on the 21st,
20th or any of the previous days back to the 17th.”

Here it is to be observed that when the various
witnesses, speaking after the event, say they saw land,
it does not follow, unless the fog lifts altogether, that
they would stop to see more than theloom of the land
to be assured of what land it is, for proximity to land
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is likely to be avoided, especially by sailing vessels, 1894
in bad weather, and on alee shore, from which, if they Tgg
- approached too close, they might not be able to olaw QuﬁEN
off. And so it was here, for the official log of the Tmr Sarr
Ainoko, which ¢s evidence and was seen by the Rus- Ammoko.
sian officer, has an endorsement thereon from the w®easons
Russian officers, in Russian and English, which proves Fulament.
that this was the case.

The orthography of the captain’s entries in the offi-
cial log is very phonetic; but the sense of it is like
what I believe him to be, clear and homnest. I tried
and tested him in various ways, because the presump-
tion, not only in law but in fact, was at first distinctly
against him, and the onus probandi was upon him ; and
also because, the Russian officers not being present,
it was the duty of the court to receive their testimony
with the greatest faith and respect, as if they had been
our own officers, subject of course, like all evidence,
to be explained if the law called for it, possibly dis-
placed upon that fuller inquiry under oath, which
though allowed was not so convenient at sea, where ’
surrounding circumstances were not so favourable for
that full enquiry which has now taken place. But
Capt. Heater has stood the ordeal well ; and although
uncultivated and plain in manner and speech, he has
never varied in substande in his account of the expla-
nations required of him, whether they were against
him or for him, from first to last. The court theretore
is compelled to regard him as a witness of the truth.

It is true (although he was not examined wupon the
point) that in the portions of the mate’s or ship's
log, on which he was cross-examined, and to which
portions alone I considered myself—in the face of the
plaintiff’'s recorded objection to its production as a
whole—entitled to look, no mention is made of

having sighted the land on the 21s% (Western tlme)
14}
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Probably this was because in the official log, which the
Crown itself produced as evidence, we find it dis-
tincly mentioned as one of the notable facts worthy
of being recorded therein. For in that, under the head
of July 22nd (Eastern time) the following occurs:—

* This day commenced with strong wind from W.S'W. At 2 p.m,,
wind abating, fog clearing up, saw the land. Made all possible sail to
get outside of limits. At 11 p.m. overtaken by Russian cruiser who
ordered me to heave to and bring my papers on board, which I did with-
out delay. When arrived on board of cruiser was informed I was
inside of limits, Told him that I was driven there by strong wind and
heavy sea, and that I did not know that I was inside of said limits, and
did not come there on my own accord, but distress of weather, and
wag making my way out when he seen me, which he owns was true. But he
told me that he should take my papers from me and order me to
Yokohama ; went on board, made all possible sail forsaid port. Indian
crew objected being carried to Yokohama, so I had to bring them to
their home.”

“ Aug. 22,93, at 1 p.m, arrived at Hesquiot for the purpose of
landing my crew ; no other remarks worthy of note,”

“ Aug, 24, '03, sailed from Hesquiot for Victoria ; arrived in
Victoria Aug. 24, *93. '

(Sd) Geo. HEATER, Master.
(3d) Wirriam HEATER, Mate.

The only other entries in the official log worthy of

note are :

“ July 15, '93, fog prevailing and strong wind ; no obs. of sun for
four days.

“ July 20, '93, strong gule from W.S. W. and heavy sea ; ship’s
head to south ; no obs. of sun.

“ July 21, strong wind continues, with heavy sea.”
(8d)  GEo. HEATER, Master,
(sd) Wirniam HEATER, Mate.”

" After a careful consideration of all the facts, the charts
and the various bhearings of the case. now fully before
the court, I have a clear opinion on three points: 1st.
That until he espied the land asthe fog lifted for a
short while at 3 «p.m., on the 22nd (Eastern time) he
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had no idea that he was within t_he forbidden waters ;
2ndly, that the moment he did espy land he wore ship,
set all sail to the 8. W. to get out of the forbidden zone
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as quickly as possible by the only course then avail- Taz SuIP

able for the purpose, and was honestly carrying
out this intention to the best of his skill and ability
when he was overhauled by the Russian steamer and
sent into port; and 3rdly, that when overhauled,
although the weather had moderated, he was clearly
not actually sealing or attempting to seal.

There remain therefore only three points to be con-
sidered, one of which only is of specific importance to
enable me to apply the law as applicable on a consid-
eration of all the findings—to which the evidence must
be my guide—for a determination of the whole case.

These three points are : “—1st. The fact of the attempt
to kill or take seals on the 18th; 2nd. the position of
the lights of the ship when the steamer approached
her; and 8rd. thestatement of the master on board the
Yakout and endorsed on the protocol in his own hand-
writing, apparently at variance with not only his own
evidence on the point, but that of all the witnesses -
from his own ship, speaking of 68 instead of 46 skins.

And first, as to the attempt to hunt seals on the 18th,
Captain Heater made no concealment whatever of the
fact that he on that day let down the stern boat with

AINOEKO,

———

Reasons
for
udgment,

himself and two sailors with guns, trying te catch .

seals ahead of the schooner for (he thought one, his mate
said two) two and a half hours, when, on account of
the heavy weather, he returned completely unsuccess-
ful. This makes the presumption of law against him
under the Act ; and unless he discharges that presump-
tion by sufficient evidence, and shifts the onus to the
plaintiff, the condemnation of his ship is certain.

But what are the facts? It has already been proved
beyond a peradventure, and it is mot for a moment °
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denied, that on July 17th the Ainoko was, by observa-
tion by sextant, in latitude 54 deg. 9 min. N. and
longitude 165 deg. 14 min. E; in other words, by the
dividers, sixty miles off Behring Island and fully
ninety-six miles off Copper Island.

It is in evidence, and none is adduced to the contra-
ry, that the weather on that occasion had moderated
so much as even to induce the captain to lower the
stern boat for sealing; the wind was strong but fine
all day, and the ship we are told heading W.N.W.,
whether they knew it or not—somewhat against the
easterly trend of the current, and the ship laying up
to the W.N.W., and that had been her course the
greater part of the day before when the observations
were taken. The current, Capt. Bissett testifies, has
the least influence upon a ship the further it is away
from Copper Island, towards the east end of which it
sets. They had, therefore, sqme thirty or forty miles to
veer and haul upon before they were drawn within the
limit of the forbidden zone. It is more than probable,
therefore, that from 4 to 6 o’clock on the 18th they
were well outside the limits, and if so, were entitled
to fish there without let or hindrance. But, assuming
it were not so, I think the evidence is irresistible, that
he was under the honest and complete conviction that
they were well beyond those limits at the time ; and

. if wrong, was under an honest mistake at the time,

and so has fairly discharged the presumption of law
against him as to this particular point—and the more
so that no evidence has been adduced by the plaintiff
to the contrary.

The marking on the ship’s chart on that day shows
this; and the captain swears positively, as the ship’s
chart on .inspection itself shows,—that not a single
marking on it, though of course much used, was rubbed
out or defaced on it,—and I believe him. That gives
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the position at noon as in latitude 53 deg. 48m. N., lon- 1894
gitude 165 deg. 28m. E., or further away from Copper Taz
Island, whither the current trended, than on the day QUS_EN
before. That was, in all probability, not exactly correct ; THE Smre
but that was their honest conclusion to the best of their AIEO'
experience and judgment, qualities in which they *°goem
appeared‘ by no means deficient, and' as their calcul- Iniment
ations were founded on accurate observations at noon
on the previous day, and on the course and progress of
the ship and the weather in the interval, I consider the
fair and reasonable presumption, one which sitting as _
a jury I ought to entertain, is'that they were at the
time still outside the forbidden limits.

The next question to be disposed of is as to the lights
the Ainoko carried at the time she was overtaken.

In the Russian protocol it is stated that the Yakout
at 11 p.m. saw the British schooner Ainoko under sail
and carrying no lights. From this it would naturally
be inferred that, contrary to the wuniversal réquire-
ments in mercantile marine, she was taking advantage
of the darkness to screen herself from observation ;
especially after Captain Heafer's evidence that at 3
p.m. of the same day he had caught sight, in however
transient a manner, of Copper Island, and consequently |
knew he was within the prohibited limits. No-
evidence appears to have been taken by the Russian
authorities on that point, as might have been done
under sec. 8, sub-sec. 2 of the Act. He was, therefore,
closely examined by the learned counsel for the plain-
tiff on that point. | '

Q. * What were you doing without lights ?

A. “ The lights were out (which, he explained to the court meant
were exhibited in their proper position and manner). That’s the way
they (the Russian vessel) picked the vessel out. If they say none, the
statement is incorrect. We always have lights out. The lights were
out that night. I don’t know when they were put out. The steamer
could not see.”
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Infanother part of the evidence it was stated that she
passed first astern of the schooner, and then after
going some little distance rounded to, and crossed the

schooner’s bows, and then must have seen the lights.

“ Then she whistled and brought her to, and ordered her to send a
boat on board. They were out when she crossed ahead of us if not
before. It was just getting dark then in that latitude. It was in the
month of July.”

(Another witness places the time of the Yakout’s
hailing at half an hour earlier, viz.: 10.30.) No
further cross-examination thereon was made or any
contrary evidence adduced, and the explanation of how
the Yakout did not see the lights at first was quite
probable and satisfactory—and the statement that the
schooner was without lights was disproved.

As to the number of seal-skins. This was stated in
the protocol as sixty-eight, but the evidence goes to
show that the Russian officer who was searching the
vessel did not count the skins or the number of them.
He was told that only forty-six had been caught, and
those he did examine were salted and dried and old,
and he made no note of what was told him while on
the schooner, and when called on for the number on
coming on board, no doubt by mistake, put sixty-

+eight. He had been informed that none had been

caught within the prohibited limits or since the
16th July, when there was no question that the
Ainoko was well without the zone round Copper
Island. Against this conclusion was adduced the
endorsement put by Capt. Heater in his own hand-
writing on the back of the protocol: *“Only 46
seal-skins taken on this coast, having 68 on
board, some taken on way over, George -Heater,
Master,” und construed as a distinct admission in
writing on a document which he knew was “ the
paper which was to go against him,” and formed an
admission which he could not now contradict, and
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was cited as an indication that his other evidence was 1894

not to be relied upon. Tue
But I do not so view it, but consider that his explana- QUEEN
tion was true and satisfactory. ' : Tee SHIp

He knew that nonehad been taken within the limits ArxoRo.

and that the only skins taken were, on the 12th July ®°psens
one ; on the 18th, ten; on the 14th, five; on the 16th, Indgment.
thirty. In all forty-six, and every one taken well

outside the limit created by the Act. Capt. Bissett

proved that the weather for the five days was not fit d
for hunting seals and that he put no hoat down.

They could not therefore hunt. "The only short

attempt to do so on the 18th was abortive.

The reason Capt. Heater gives for making that note
on the back of the protocol respecting the number of
skins was, that he thought it just possible that as the
Russian officer reported they had searched and found
sixty-eight skins, the Indians might possibly have con-
cealed twenty-two in some place he had no knowledge
of ; if so, being anxious to assure the Russian com-
mander, ag the truth and fact was, that the vessel had
not taken a single skin within the proscribed limits,
and on the supposition that they had found the extra
twenty-two, desired to note that they could only have
been taken on the way up the coast, and before the
forty-six (of the taking of every one of which he swore
to the date) were obtained. The Russian officer did
not want him to write anything at all on the back' of
the protocol, and in the hurry and confusion of the
arrest, being as we see, however good and honest
a sailor, a very poor scribe, he put it down as we find
it. Had he put, ¢ If there are sixty-eight on board,
some must have been taken on the way over,” he would
have been exactly right; and not a word could have
been said. And that I think is the true and simple
explanation and does not really, affect his credibility.
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“As to the change from Yokohama to Victoria, it is
observable that the section of the Act on that point
which makes him as well as the owner each finable in
£100 (which in this instance has not been asked)
contemplates also a possible change of direction under
circumstances easily conceivable, though it retains his
liability in all other respects. In this instance the real
reason, no doubt, is given. The Indians would not
allow him to carry them to Yokohama. They were
fifteen to four, carried knives and were experts in
the use of arms, and spoke a language they only
understood, and which favoured secret combination.
Capt. Clarence Cox tells us they never go or will
go to Yokohama, and gives one instance within
his knowledge, where they took the command
of a vessel a